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THE PUBLIC LANDS. 


RAILROAD GRANT—LANDS EXCEPTED—TIMBER CULTURE CLAIM. 
NORTHERN PACIFIC R. R. Co. w. Lams. 


Rights under the timber culture law are initiated by application to enter, and prior 
improvement of the land covered uneteny “ not operate to exclude the same 
7 from indemnity selection. 


Acting Seoretars y Reynolds to the Cominisecones of the General Land Office, 
July 1, 1896. wee © a 4 hee 


This is an appeal from your office decision of May 18, 1895, rejecting 
the application of Maggie A. Lamb, widow of John K. ‘Laub; to make 
 timber.culture entry of the SE. 1 Sec. 21, 7. ILN,, R. 39 Ki. , Walla ‘Walla, | 
Washington. | 
" This action by your office was Fale peenuAe the Northern Pacific 
Railroad Company had made selection of the land on J anuary 5, 1884, 
as indemnity for lost lands within the granted limits. 

At a hearing ordered to determine the status of the land at the date | 
of the selection, it was shown by the applicant that the deceased, John 
K. Lamb, been to improve and cultivate the land in the year 1880, 
and continued to cultivate and improve the same until his death in 
November, 1888. , 

On December 29, 1888, Maggie A. Tani: his piioe. ecentele an 
application to ake Hmber culture entry of the nan alleging the 
above facts of improvement. | 

After due notice a hearing was had, and the local office recommended 
that the railroad selection be canceled, and the pEeae be permitted 
to make entry. 

In the decision appealed from, your. office held that the claims 
asserted for this land at the date of selection were not such as would 
defeat the right of therailroad company under its indemnity selection. 

For this reason the application: of Maggie A. Lamb was held for — 
rejection. | : | 

While the re introduced by Mrs, Ted ras that the | 
improvement and mai aaes of the land were continuous from 1880 
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until 1888, it does not show that deceased claimant ever lived upon the 
land or was qualified to enter the same under the settlement laws. | 
As rights under the timber culture law are not initiated until appli- 
cation to make entry, improvement. prior to that time would not confer 
aright sufficient to defeat selection by the railroad company. 
Your office decision is therefore affirmed. : 


HALL v. LAKE, 


| Motion for review of departmental decision of March 11, 1896, 29, 
‘L. D., 296, denied by Acting Secretary Reynolds, July 1, 1896. | 


CONTEST — SOLDIERS’ HOMESTEAD —_AMENDMENT. 
DRAKE BT AL. v. WILT. 


A contest against a soldier’s homestead declaratory statement is invalid, and a 
subsequent amendment thereof does not confer any priority as against an 
intervening contest begun after the eDomeevenuer has made entry under his 
declaratory statement. 


Acting Secretary Reynolds to the Commissioner of the General Land Office, 
.(W,- A. L.) July 1, 1896. (P. J. BR.) 


On May 2, 1894, Isaac Wilt filed his soldier’s declaratory statement for 
the NW. 4 of Sec. 12, T. 26 N., R. 14 W., Alva land district, Oklaboma. 

On May 3, 1894, J. H. Drake filed an affidavit of contest against said 
declaratory statement, alleging that Wilt was then the owner of one 
hundred and sixty acres of land in the State of Nebraska. | 

On May 11, 1894, Wilt filed a motion to dismiss said contest. _ 

On October 1, 1894, the day set for the hearing of Wilt’s motion, 
Drake filed an affidavit to amend his affidavit of contest and asked 
fifteen days in which to prepare and file an amendment, which is as 
follows: | | | 
That the contestant is informed by the register of deeds in Douglas county, | 
‘Nebraska, that Isaac Wilt was the owner of the SE. } of section 3, Tp. 16, R. 11, in 

that county, and that on May 5, 1894, three days after the filing of his declaratory 
statement herein, the contestee caused two deeds to be recorded in the office of said 
register of deeds, one by himself and wife to H. Misfelt, and the other from Misfelt 
to his wife, conveying said land to his wife, and wants time in which to obtain the 

date of the acknowledgment of the deeds, the name of the officer before whom they 
_ were acknowledged, and a copy of the deeds. 


On October 1, 1894, the motion of Wilt a ena was overruled. 

On October 9, 1894, Wilt made homestead entry No. 6073 of the land 
in dispute, based on ie soldier’s declaratory statement. 

- On October 3, 1894, the application of Drake to amend was allowed: 

On October 9, 1894, meeree. S. Hamilton. mee: affidavit of cutesy: 
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; ae Wilt’s homestead entry, alleging the dinette of Wilt; 
and on the next day Hamilton filed an application to intervene in the 
- Gontest of Drake for the purpose of showing the insufficiency of. the 
same, and asking that the application of Drake to amend be refused. 

On October 17, 1894, Drake filed his amended affidavit of contest. - 

On October 20, Hamilton filed a motion to dismiss Drake’s contest. . 

November 26, 1894, was set for hearing argument. upon Hamilton’s 
. notion to dismiss Drake's contest. | 

-On December 14, 1894, the local officers overruled. Bf aatonts motion 
to dismiss, and held that he was a enraneer to the record and could not 
be heard. - 

From this decision Hamilton appealed, and on March 14, 1896, your 
_ office held that the order of the local officers was purely interlocutory | 
in its nature, and from it no appeal would lie either by Hamilton or 
Wilt, and that Hamilton cannot be heard to move the dismissal of | 
Drake’s contest. ’ 

On May 9, 1895, Hamilton appealed; and on June 27, 1895, your » offide 
denied his meh to appeal from the decision of March 14, 1895, - 

On April 15, 1895, Drake filed a supplemental affidavit of contest, 
alleging that Wilt had wholly abandoned the land covered by his entry, 
and that said abandonment had existed for more than six months since 
filing his soldier’s: declaratory statement; and that he has changed his 
residence therefrom and has failed to cultivate and improve the land, 
and that this cause of action had not accrued at the date he filed the 
contest against sald tract, on the 3rd day of May, 1894. 

On May 23, 1895, Hamilton filed a motion asking that he be gubete 
tuted as the first contestant in the cause. June 10, 1895, was set for 
hearing of the supplemental affidavit of contest filed by Dike: but no 
' hearing was had on that date because of Hamilton’s motion filed on 

May 23, 1895. 

On J oe 8, 1895, counsel for George S. Hamilton filed a petition for a 
.writ of eertiorant requiring your office to forward his appeal and the 
record to the Department, in the case of J. H. Drake v. Isaac Wilt. Said — 
petition shows substantially the foregoing history of the case at bar. 
On September 28, 1895, the case was carefully considered by the 
Department, when. it was held that - | ; 

The contest of Drake against the soldier's aeenaatony statement of Wilt = 
clearly void (Lachapelle v. Herbert, 18 L. D., 494), and raises the question whether — 


Drake was entitled to amend his void contest, Subsequently to the intervention of 
the contest of Hamilton initiated against Wilt’s homestead entry. an 


It was also held that the decision of the local officers was sok 


purely interlocutory, but on the contrary, that it was the determination of a sub- 
stantial right, to-wit: Hamilton’s claim to the prior right to contest Wilt’s entry, 
and is appealable, ‘Shugren v. Diliman (19 L. D., 453) ; Rathburn wv Warren ( 10 s10,5.. 
Pace 


“Your office was thereupon dis ected to certify t to the Department the 


4A ‘DECISIONS RELATING TO THE PUBLIC LANDS. 


cae in the case and suspend all further action until the matter is 
passed upon as presented by the record. | 
The following is a copy of Hamilton’s affidavit of contest, viz: 


‘Personally appeared before me, the undersigned F. P. Alexander, register of the 
United States land office at Alva, O. T., George S. Hamilton, of Stafford county of 
Kansas, who upon his oath says: that io the best of his knowledge and belief Isaac 
‘Wilt who made homestead entry No. 6073 at the district land office at Alva, 0. T., on 
the 2d day of October, 1894, based upon H. D. 8. No. 466 made at the same land 
office on the 2d day of May, 1894, for the NW. } section 12, township 26, north of 
range 14 west of Indian meridian, is and was at the time aia H. D. 8. No. 466 and 
said homestead entry No. 6073 were made, disqualified from making homestead entry 
- and perfecting title thereunder, for the reason that the said Isaac Wilt is and was at 

the time of filing said H. D. 8. No. 466 and makiug said H. E. No. 6073 the owner of 
160 acres of land in fee simple in the county of Douglass and State of Nebraska, 
‘contrary to the provisions of section 20 of the act of Congress. approved May 2nd, 
1890. 
. And that he the said anierien has entirely abandoned the said land and has 
expressed himself to the effect that he had no intention or expectation of ever resid- 
ing upon, cultivating or improving the said land. 

And this the said contestant is ready to prove at such time and place as may be 
named by the register and receiver for a hearing in said case; and he therefore asks 
to be allowed to prove said allegations, and that homestead entry No. 6073 may be 
declared canceled and forfeited to the United States, he the said contestee, paying the 
expenses of such hearing. 

GEORGE §. HAMILTON. 
Subseribed in my presence and sworn to before me this 9th day of October, 1894. 

I. P, ALEXANDER, Register, 


| ‘Also appeared at the same time and place John BL, Kelsey and Alice H, Kelsey who 
being first by me duly sworn on oath say that they are acquainted with the tract of 
land described in the within affidavit of George 8S. Hamilton, and know from the 
‘personal statements of the homestead eutryman Isaac Wilt to them the-said affiants 


that the statements made in the said affidavit are true. 
JOHN B. KELSEY, 


ALICE H. KiLSEY. 
Subscribed in my presence and sworn to before me this 9th day of October, 1894. 
I, P, ALEXANDER, Ltegister. 


. In his appeal he alleged the following specifications of error, vig: 


First. That the appeal of Hamilton was interlocutor y in its nature, the same hav- 
ing been un appeal from an order of the local land office refusing him the right to 
_ pntervene, upon a properly verified showing of his interest in the subject-matter, 

declaring him a stranger to the record and denying him the right to be heard to a 
motion to dismiss the previous contest. _ 

Second. That no appeal will lie from an order of the local office which places a 
-eontestant in the-position of a second contestant, even though it be shown that the 

alleged first contest is on its face a nullity and void. 

Third. That Hamilton could not be heard to move the dismissal of Drake’s contest 
and that the decision of the local office te that effect was correct. , 

_. Fourth. In effect; that intervenor Hamilton did not show such an interest in the 
subject-matter as would entitle him to intervene and to be heard in support of his 
‘motion to dismiss Drake’s contest. 

Fifth. In effect; that the application of Drake to be allowed to amend to a ania . 
specified extent, gave him the right to amend to a greater extent and to set up new 
matter, to the injury of a second contestant. 
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Sixth. In effect; that such amendment even if properly allowed cured the original. . 


defect or gave the eieeerunen jurisdiction: over the subject-matter of. ths particular 
case. 

Seventh. In effect; thet the original contest of Drake could be amended after the 
filmg of the contest of Hamilton and the intervention of his adverse right. 

Righth. In effect; that the amended affidavit of contest of Drake sets up good 
grounds of contest. ; 

Ninth. In effect; that either the original affidavit of contest of Drake or the 
amendment thercof is sufficiently corroborated to confer ese upon the 
_ Department in the absence of the issuance of notice. 


Tenth. In effect; that jurisdiction of the Drake contest iia ever vested in the 


Department, in fhe abseuce of the issnance of notice. 
Eleventh. That the affidavit of contest of a second contestant must remain on file, 
unaeted upon, until the final determination of the prior contest. 


It is contended by appellant that the refusal to ailow him to inten | 


vene, and to dismiss the previous contest of Drake was, as to him as 
intervenor, final, and his wedmcecenesy without appeal, in this order, 
would have concluded him. 

In the case of Jackson v. McKeever (3 L. D., 516) it was held (sylla- 
bus): “An appeal will lie from an order fafasin g to er ant a hearing if 
it amounts to a denial of right.” 


_ This rule was followed in the case of acta ». Schafter et obs 


decided. by Secretary Teller June 7, 1883 (Ib., 517). 
The Department held in the case of James H. Murray (6 L. D. , 124): 
Though an appeal will not lie from a decision of the Commissioner ordering a 
hearing, the refusal to order a hearing is, when it amounts to the denial.of a tight, 
appealable. = 


At the time Drake initiated his contest Wilt had not sila his home- 


stead entry for the tract described in his soldier’s declaratory state- 


ment; nor had he made his entry for said Jand on the date Poon asked 


for isave to amend his affidavit-of coutest. 


_ It has been repeatedly held by the Department that there is nothing: 
in a soldier’s declaratory statement which is contestable. It is a mere 


notification that at a future time the person filing it intends to claim 


‘the land described. It does not segregate the land. Any qualified: 


homesteader may make entry over it and force the soldier to a hearing. 

Hamilton’s was the first valid contest initiated after Wilt made his 
homestead entry; and the amended affidavit filed by Drake October 17, 
1894, cannot be considered by any rule of the Department as being 
entitled to a priority of record over that filed October 9,1894, and must 
‘be considered as a new contest and second to the contest of Hamilton: 

After full consideration of the whole record in the case at bar, and 
the law governing the same, the Department finds that the contest 
initiated by Drake May 3, 1894, was void ab initio; and as Hamnilton’s 


Ss 


contest was the first valid contest filed against Wilt’s homestead entry — 


No. 6073, the decision of your office is hereby reversed, and Hamilton 


may be permitted to prove the truth of the allegations made by him 


pepe said homestead entry. — 


ze 
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“HUFFMAN: 0. ‘MILBURN ET AT: 


“Worien for review of departmental decision of Mar ch 24, 1896, 99, 
L, D., 346, denied by Acting See Reynolds, J ay. A, 1896. 


_ RAILROAD GRANT—WITHDRAWAL—SETTLEMENT RIGHT. 
Howarp v Norraern Pacrric R, RB. Co. 


The withdrawal on aera route for the branch line of this road did not operate to 
_. reserve lands for the benefit of the main line. 
A settlement right, acquired prior to the receipt of notice at the local office of the 
withdrawal on definite location, is within the protective previsions of- section 
‘1, act of April 21, 1876. 


Acting g Secretary y Re ynolds to the Gunso of the General Land Office, 
Tuly 1, 1896. | | (E. M. RB.) 


' This case involves the SW. 4 4 of Sec. 33, T. 28 ee R42 B.. Spokane 
land district, Washington. 

The record shows that on November 26, 1890, Rowland R. R. Hazard 
made homestead application to enter this tract, accompanied by affi- 
davits showing settlement on the land March 6, 1884, which showing 
was borne out by evidence submitted at a hearing between the parties. 
. This tract 1s within the forty miles limit of the main line of the . 
Northern Pacific railroad company, as definitely located August 30, 
1881, and was withdrawn on map of general route oe 15, 1873, 
for the branch line. : 

‘The local officers rejected this em en to enter because settle- 
ment was made subsequently to the definite location of the road. 
Upon appeal your office decision of May 9, 1895, was rendered, and _ 
though it was then shown that the order of withdrawal on the definite 
location was not. received at the local. office until June 8, 1884, the 
decision of the local officers was affirmed, it being held that this tract 
of land had been in a state of reservation by reason of the withdrawal 
for the benefit of the branch line August 15, 1873, and on account of 
such reservation settlement could not inure. to the detriment of the 
title of the railroad company. ra, & | | 
~ Among the various questions s sug egacted for Tetoxin ation Be the facts ; 
as set out, the only one necessary to be decided in this case is the effect | 
of the withdrawal on account of the br auch dine in 1873, upon the grant 
in behalf of.the maim line... = .- : 7 . 

In the case of Northern Paditie railroad company U. e. Urquhart (8) L, D., 
| 305), it was held, sylabus:— | | 
A withdrawal on ‘general route maie fora ‘branch ie of this road, will not oper- | 

ate to reserve lands for the benefit of the main line.’ 
- The settlemeut and occupancy of a qualified. pre-emptor, existing at the date of 


definite location , ace sufficient to except the land cove ered thereby ff om the open 
of the grant. 
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This caSe appears to be in all essential respects similar to the one at 
bar, and under the act of April 21, 1876 (19 Stat., 35), the settlement 
of the appellant being prior to the Peenton of aiotiee at the local office © 
of the withdrawal upon definite location, his right under said settlem ent, 
is protected and he will be allowed to make entry. : 

Judgment reversed. fe 


ee 


LESHER v. ST. PAUL CATHOLIC MISSION, 


Motion for review of departmental decision of March 26, 1896, 22 
L,.D., 365, denied by. Acting Secretary Reynolds, July 1, 1896. 


ALASKA—ACT OF MARCH 8, 1891. 
McContom FISHING AND TRADING Co. 


The right of purchase conferred by the act of March 3, 1891, decn indiqiauala or. 
corporations engaged in trade or manufactures in Alaska, is.limited to land 
actually occupied for such purposes, not to exceed 1 in any case one hundred and. 
sixty acres. . 


4 Acting Seer etary Rey ynolie to the Commissic ioner “of the Genorat eer Office, 
July 11,1896. — (W. M. B.) 


This is an appeal by the McCollom Fishing and Trading Company 
from your office decision of May 8, 1895, wherein was suspended survey 
No. 56, made by Clinton Gurnee, Jr., U. 8. deputy surveyor, under pro- 
visions of sections 12 and 13, act of March 3, 1891 (26 Stat., 1095), of 
a tract of land coutaining 145. 60 acres, used for trading purposes and 
Situate on Pirate Cove and Unga Straits, Popoff Island, district of 
Alaska; said survey being suspended for the reason that more land is 
enbraced therein and claimed by the company than is actually occupied 
or used by the claimants for their business. | 
_ In your said office decision you say: 

, Itis suggested that if the survey was amended by beginning at the south nt of 
course No. 3; thence along the line of ordinary high water mark to the south end of 
course No. lt; thence southwesterly to the point of beginning, final action by this 


office would be greatly facilitated. Such a survey would include about 20 acres, 
besides all the land occupied by the claimants for their business. 


” Claimants in appealing from your office decision file assignments OT. 
error as follows: 


1. That the survey contains no more land than allowed Dye the statute of March 3, 
1891. 

2. That the field notes of the survey are made pursuant to the monuments and | 
boundaries of the company’s claim. 

3. That the claimant is entitled to 160 acres; that in analogy with the federal and 
state laws said company should be allowed the lands in any form, so as within the 
‘quantity, and conforming to company limits and are adjoining; that such area is 
necessary to include the improvements of the company and allow shipping grounds — 
and water prileges on the shores of the bay. 
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There are two courses marked upon the plat hereto. appended as No. 
3, and so designated in the field notes, but the one referred to as No. 3 
in your office letter of May 8, 1895, must necessarily mean meander 
course No. 3, which being the case, an emendation of the survey in 
accordance with suggestion contained in your office letter, under the 
- state of facts recited, would give.appellants all the land to which, it 
would appear, they are entitled under the law. 

There is no force in the contention that the survey and field agies 
thereof, are. made pursuant to the ‘monuments and boundaries” of the 
company’s claim, for the act of March 3, 1891, did not confer upon 
individuals or corporations engaged in trade or manufactures in the 
District of Alaska the absolute and unconditional right to purchase 
one hundred and sixty acres of land for such purposes, but only gave 
the right to purchase so much land as might be actually occupied for - 
said. purposes, “not, to PCE C EES, ” in any case, one hundred and sixty 
acres. : 

This survey does not only fail to comets with the statute with 

respect to marking off a tract of land, embracing such particular por- 
tion as is actually occupied by the siatmants, “as near as practicable | 
in a square form,” but it is notable for the remarkable irregularity of 
the form of the tract claimed, which takes in not only the entire water 
front on Pirate’s Cove, but covers also an extended line along the coast 
of Unga Straits, which would give to said claimants, in case the sur- — 
yey was approved in its present form, an undue control over and. 
power to prevent vessels from landing and trading along the coast of 
that portion of Popotf Island. 

The contention that the said company is entitled, feo « analogy 
with the federal and state laws,” to one hundred. and sixty acres of 
land in any form, so it is adjoining, is without force, since it is pro- 
vided in section 8 of the Act of May 17, 1884 (23 Stat., 26), that 
‘nothing contained in this act shall be construed to put a foree in 
said district (Alaska) the general land laws of the United States.” 

‘The sale and disposal of the public lands, other than mineral, in the 
District of Alaska, are regulated entirely by the statutes heen cited, 
and not, as Is seen, by the general land laws affecting. the padi 
domain. . 

_ For the reasons herein given your office decision suspending survey 
~ No. 56 in its existing form i is hereby affirmed. 


WELCH e, BUTLER. 


“Motion for review of departmental devision of November 2, 1395, 21 
L. D., 369, denied by ene Secretary Pepe re J uly 1 1896. 
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BLACK QUEEN LODE »., EXOELSIOR No. 1 LODE. 


Motion for review of departmental decision of March 24, 1896, 22 i 
D., 343, denied by Acting Secretary meynolls; July 1, 1896, 


TIMBER CULTURE ENTRY—COMMUTATION, | 
JAMES H. LANGSFOED. 


A timber cultnre entryman is not entitled to commute his entry under the act of 
- March 3, 1891, if he is not a bona fide resident of the State i in which the land is 
situated. 


Acting Seoretary yf hve, ynolds to the Coinmissioner of the General Land Office, 
tuys 1896. at se iada,) 


This case involves the NW. 4% of section 18, LT. 12 S., RB. 17 W., 
-Wakeeny land district, Kansas. — 

On March 26, 1888, J ames H., Langsford made nies culture entry 3 
No. 12,475 of said tract, | 

On October 29, 1894, he made final proof and payment for said tract 
and was awarded by the local officers final receipt and certificate No. | 
12,780, under the 5th proviso in section 1 of the act of March 3, 1891 
(26 Statutes, 1095), His final proof failed to show that he was an 
actual bona ‘fide resident of the State of Kansas, as required by said. 
proviso. His own affidavit. showed that he had been absent from 
Kausas for two years. | 

On April 30, 1895, your office suspended and held for aicelinton 
Langsford’s final cer tificate for an affidavit showing that he was a bona 
Jide resident of Kansas at the time of commuting his said entry; aud 
instructed the lecal officers to notify him that unless évidence of such 
residence be furnished within sixty days after notice, or an appeal be 
taken, “his final certificate which is hereby held for cancellation, will 
be canceled without further notice from this office.” 

Langsford was duly notified, and within sixty as filed his ePVeR 
to this Department. | 

Your office decision is clearly right, ial it is néreDy affirmed. (See — 
Circular of October 30, 1895, pages 35 and 204.) 


HALLING v. CENTRAL Pactric R.R. Co. 


Motion. for review of departmental decision of March 27, 1896, 22 
L. D., 408, denied by Acting Secretary Reynolds, July 1, 1896. 


\ 


10 —s- DECISIONS RELATING TO THE PUBLIC LANDS. 


OKLAHOMA LANDS—-SETCLEMENT RIGHT. 
PENWELL v. CHRISTIAN. 
‘The conditions attendant upon the opening of Oklahoma to settlement require the 
' recognition of extremely slight initial acts of settlement in determining priori- 


ties between adverse claimants, if such primary acts are followed mac) residence 
within such time as clearly shows good faith. 


Acting g Secretar, y Re Cas to the Commissioner ee the General Land Office, 
: July 1, 1896, a en Coco ree = Co 


D. H. Penwell appeals from your office decision of J ty 6,.1895, dis- 
tnissing his contest against homestead entry No. 117 of Rial Christian, — 
made September 18, 1893, for lots 3 and 4 and the E. 4 of the SW. 4 of 
Sec. 31, T. 27 N., R. 1 E., Perry land district, Oklahoma Territory. 

The facts are sufficiently stated in your said office decision. 

The question presented is whether the prior act of settlement made 
by contestant, taken in connection with his subsequent acts, are such 
as to constitute his rights as a homestead claimant superior to those of 
the entryman. The evidence shows that the contestant was first upon 
the land, in the race on September 16, 1893, but that his primary acts 
of settlement were slight, and Sonsidicd in sticking a stake three or 
four feet long in the Sronnd near the south line, with a red handker- 
chief attached to the stake, and on the next day he dug a hole near 
his stake about two feet deep and three or four feet across.. Prior to 
his digging this hole the entryman had dug a small hole near the north- 
west corner of the tract, about a spade deep and two feet across, mak- 
ing a mound of’ the dirt, so that the only act of the contestant done prior 
to the entryman consisted in-setting said stake with his handkerchief 
attached, and the question is whether this act is such an assertion of 
title as will defeat the entry of Christian. Ordiuarily it would not be 
deemed sufficient, in the absence of actual notice to the entryman, but 
in cases ot this nature, where the good faith of both parties is estab- 
lished and neither party is guilty of laches, I am of the opinion that the 
only sound rule that can be adopted is to award the land to the person 
who was first upon the land and performed any act that evinces an 
intention to assert title. 

In the race for lands in Oklahoma Territory, the sticking of a stake 
with a flag or card attached was the recognized method of asserting 
possession, and too many cases have been adjudicated in accordance 
- with the rule above stated to justify a departure therefrom. : 

In the acquisition of homesteads in Oklahoma under the proclama- 
tion of the President and under the rules and regulations which antici- | 
pated the rush or race that would inevitably occur in the efforts of 
claimants to secure their homesteads, and which rules and regulations 
sought to secure to all equal opportunity and fairness in competing for 
_ prior possession or settlement, and where the rights of contestants for 
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a certain tract are in other respects equal, the maxim of get prior est 
tempore, potior est jure applies, and he who was first in point of time in: 
reaching the tract, and performed some act which signified an intention — 
to claim it as his own, and followed such primary act by residence 
within such reasonable time as clearly shows his good faith, should be 
_ held to have the better title. No safer rule can in my opinion be applied 
in such a case than that he has the better title who was first in point 
of time. This rule was recognized in the case of. Hurt v. Giffin (17 
L. D., 162), wherein it was held that priority of right might properly 
be accorded to one who first'reaches the tract and puts up a stake with | 
the announcement of his claim thereon, and such initial act of settle- 
ment is cluly followed by residence ji in good faith. : 

That case also recognized the peculiar and special conditions cage 
which the homestead claims were initiated in Oklahoma, and as the 
government created the condition, justice and a’ due administration of 
the law requires the’ recognition of the onan in the e adjudication of 
cases arising out of them. : 

As was said in Hurt». Giffin a7 L, D., 67) 


It isa notorious tact, that in the great race for homes i in the Territory, he who first 


reached a tract and staked it, was regarded as the prior settler, and as eager as men. 


_ were to secure homes, this kind of settlement was generally respected by the honest 

people who rushed into the Territor y, for as a matter of fact, to stake a claim, or dig 
a hole, or put up a wagon sheet or tent, was about all that the great majority of the 
settlers could accomplish in the afternoon of the 22d of April, 1889, cireumstanced as 
. they were, and very many settlements have been held valid in Oklahoma, that were 
no better indicated, fixed and determined than was the settlement of Hurt. This 
settlement has. been diligently followed up, until it has ripened into a good home, 
| good faith being manifest at all tines. : 

. Had it not been for Giffin’s interference, he would have had his fine ou the 
land, and every act would have related back to the moment he went upon the Jand 
and staked it; intending to make. it his home. 


| Th tiie case. of Str: utz v. Crabb (Ly L. D., 129), citing the case GE 
Hurt v. Giffin (17 L. D., 162), it was held that digging a small hole was 
not an act to constitute sufficient notice to the public of an intention 
to claim the land. None of the cases cited in support of the proposi- 
tion announced in Strutz v. Crabb were Oklahoma cases, Nor growing 
out of: conditions: similar to those existing under the opening of the 7 
Oklahoma lands, nor was the case of Strutz v. Crabb an Okiahoma 
case, but involved. a homestead. . entry in South Dakota, and. to apply 
the holding in that case to cases involving the question of priority of - 
settlement in Oklahoma in homestead cases would defeat the rules 
and regulations as well as the spirit of the law, whicb was designed 
to award the Jand to the first qualified settler who settled upon the 
land and complied with the Jaw. | 
Jam of the opinion that the case of Strutz v. Crabb is not salon 
in determining the question as.to what constitutes an act.of settlement. 
in homestead entries in Oklahoma under the law and the President's 
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proclamation opening the lands in that Territory to settlement and 
entry. 

-I am farther of the opinion that ae act of Penwell on September 
16th, followed as it was by residence on the 5th and 6th of October, | 
1893, and continuous residence and cultivation, should be held to enti- 
tle Hind to rights superior to those of Christian, and your said office 
decision is accordin ngly reversed, 3 —— 


— we 


‘Ownns: v, STATE OF CALIFORNIA. 


_ Motion for review of depar imental decision of March 26, 1896, 22 i 
_D., 369, denied by Acting Secretary Reynolds, July 1, 1896. 


BoswELt, Er Al; VM, W ATKINS. 


Motion for review -of departmental decision of March 11, 1896, 22 Ly 
D., 297, denied by Acting Secretary Reynolds, July 1, 1896, 


- PRACTICE—INTERVENER—RIGHT OF APPEAI. 
BARBOUR v. WILSON ET AL. 


The right to intervene, and be heard on appeal, may be properly accorded a protes- 

tant who shows an interest in the subject matter ofa contest. 
Acting Secretary Reynolds to the Commissioner of the General Land Office, 
duly 1, 1896. (A. B, P.) 


This is an application by George H. Barbour asking that the record 
aud proceedings in the case of Arthur P. peu wedG v. William. Wilson 
and the Castle Land Company, involving the N. $ of the SW. 4 (lots 5 
and 6), Sec. 24, T. 8 N., R. 8 E., Helena, Montana, be cortified to this 
Department for eonsideration ae action. 

It appears that the case referred to is the sequel ‘of the case of 
McGregor et al. v. Quinn, decided by this Department April 5, 1894. 
(18 L. D., 368), wherein Sioux half-breed scrip location made by one 
William T, Quinn, covering the land in question was canceled—motion 
for review having been denied October 10, 1894 (19 L. D., 295). 

It further appears that prior to the date of said decision of April 5, 

1894, the Castle Land Company became the transferee of the land in 
question by deed of conveyance executed by one Messena Bullard, its — 
attorney, to whom the land had. been conveyed by Quinn the day after | 
his said scrip location was made. 

In support of the present application it is alleged, in substance, that 
the said Castle Land Company had, prior to the said decision in Mc- 
Gregor e al. v. Quinn , sold and conveyed to ee and various and 
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sundry other parties by deeds of general warranty a large number of 
town lots from said land, the title whereto necessarily failed upon the 
cancellation of said scrip location made by said Quinn, and that there- | 
upon a number of suits had been brought in the courts against the 
said company by its said lot grantees, seeking to recover the purchase 
money paid by them; that immediately after the said adverse decision 
upon the company’s said motion for review in McGregor et al. v. Quinn, 
it set about to procure title to the land by some other means, and in its 
endeavor so to do it had procured the entry of said land for its own 
benefit through the aid of one William Moses, a professional scrip 
dealer and entry maker of Denver, Colorado, under soldier’s additional 
homestead application filed October 30, 1894, by one William Wilson | 
who had been brought from the State of Illinois for the purpose; that 
as soon as Wilson’s entry was made he conveyed the land to said Moses, 
whereupon Moses at once conveyed the same to the company, and as 
soon as the company had obtained its deed from Moses it proceeded to 
set up its newly acquired title as a defetce in all the suits brought 
against it by its said lot grantees, as aforesaid, of whom this applieant - 
was one; that thereupon a contest was iustituted by Arthur P, Hey- 
wood against said Wilson entry, based upon the facts aforesaid, alleging 
_ the same to have been fraudulently made; thata hearing was had upon 

the contest, whereat the entry was defended by the Castle Land Com- 
pany, Wilson not appearing. It is the record j in | that case which i is now 
asked to be certified here. | 

AS grounds for the writ of ‘certiorari it i is ieee in substance, that 

the Heywood contest’ was carried on partly at the expense of applicant. 
and other lot grantees similarly situated; that the local officers found 
for the defendant company, and the company thereupon induced Hey- 
wood to waive his right of appeal, which he did; that-an application — 
to intervene, accompanied by an appeal from Hie decision of the local 
officers, was filed by this applicant, but the same was denied by your 
office, the decision of the local officers held to be final in view of Hey- 
wood’s waiver of his right of appeal, and the Wilson entry confirmed. 
An appeal from your said office decision was thereupon filed by H. ¥. 
Collett and this applicant, as interveners and parties in interest,. but | 
your office held that they had. no such interest as entitled them to the 
right of appeal, or to intervene and be heard, and declined to recog- 
nize their said appeal. Certiorari is now asked by Barbour on the 
ground of his alleged. standing as a party in interest, and also, as a 
friend of the government. 

' Barbour and Collett appear from the facts alleged to oe lot purehas- 
ers from the said company and to have furnished part of the money to 


- earry on the Heywood contest, being interested in the subject. matter 


_ thereof because the title to their lots was necessarily involved in the 
controversy. I think they have shown such an interest as entitles 
them to be heard and that their application to intervene and appeal, in 
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view of the circumstauces, should have been allowed. Olearly it is to 
their interest to see that the company furnishes them a good title, 
and in view thereof it is their right to protest against the title which 
the company is endeavoring to procure, if it is in fact defective as they 
allege. The validity of that title was directly in issue in the Heywood 
contest, and it is now averred that. Heywood was induced by the 
company not to appeal, thus leaving those who had aided him in earry- 
_ ing on the contest, because of their interest in the same, without rem- — 
edy, unless they are allowed to intervetie and be heard. The appli- 
-eants to intervene stand in the position of protestants in interest. 


They are interested in the title which it is proposed to acquire from the __ 


government, and in my judgment that interest is such as entitles them 
to be heard before the title passes out of the government. If tainted 
with fraud the title would not be e000 and. a be assailed and 
overthrown even after. patent. | | 

_ Moreover, the application presents such a case, in: my opinion, as alld 
for the exercise of the supervisory authority vested in the Secretary 
of the Interior in matters involving the disposition of the public lands. 

You are therefore directed to certify the record and proceedings in 
the case to this Department for consideration and such action aS may 
‘be found nea and. prope 


J ABEZ B. Sasor: ET AL. 


. “Motion for review of departmental decision of February 4, 1896, 22: 
las Dz, 97, denied by ooo ca Reynolds, July 1, 1896. 


ABANDONED MILITARY RESERVATION—PRICE OF LANDS. 
Fort: CumMINGS. 
Lands within an abandoned military reservation subject to disposition under the 


act of August 23, 1894, belonging to the single minimum class, must be oe at 
SL. 25 per acre, though appraised ab a less figure. 


Acting g Secretary y Reynolds to the Commissioner of the General Land Office, 
a July 1, 1896.0 (A. M.) 


ndes cover of your etter of the Ast instant: you submitted the 
report of the appraisers appointed to appraise the lands in the aban- 
doned military reservation of Fort Cummings, New Mexico, under the 


provisions of the act of July 5, 1884, 23-Stat. 103. 


The area of the reservation is 23, 150 acres, and, with the sxcap ean 
of a few subdivisions valued at $1, 25 per acre, the lands have been 
‘valued by the appraisers at ten cents and- twenty- five cents per acre 

in about equal proportions. The general appraiser reports: that the 
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appraisers look on the lands as valueless, because there is no water 
with which to irrigate them, that so far as known -the lands contain no 
minerals and that there is but one person living on the entire reserva- 
tion. These conditions account for the low valuation. | 

_ By reason of the area and date of transfer of the ‘reservation the 
lands thus appraised are subject to disposal under the act of August 
23, 1894, 28 Stat., 491. .This act opens the lands to settlement under 
the public land laws, and requires parties making homestead entries 
thereof to pay for the lands “not less than the value heretofore or here- 
after determined on by eae nor less than the price of the Jand 

at the time of the entry.” 7 

Under the circumstances of the case you have expressed the opinion | 
that, as the lands are of the single minimum class, valued at $1.25 per - 
acre, they cannot be disposed of at a less figure, notwithstandis g the 
lesser valuation placed thereon by the appraisers, in view of the word- 
ing in the act, viz: “nor less than the price of the land at the time of 
the entry.” In accordance with this view you have recommended that 
the price be fixed at $1.95 per acre and have prepared: and submitted . 
_ instructions to the local officers at Las Cruces, New Mexico, for the 
disposal of the lands, with: the pea exception of certain named 
tracts, on that basis. : 

TI concur in your view respecting the price that must govern the dis. 
| posal of the lands and it is hereby fixed at $1.25 per acre. | 
The instructions refer to those of the 25th ultimo to the same officers 
respecting the disposal of the lands in the Fort Crai g abandoned mili- 
tary reservation as a guide in the disposal of the lands in this reserva- 
tion. They thus follow the ruling laid down in departmental decision 

of April 9, pac ie 20 L. D., 308, and have been PDyEeat 


SYFFE v. MOOERS.. 
. Motion for review of departmental decision of September 23, 1895, 
21 L. D., 167, denied by Acting Secretary Reynolds, July 1, 1896. 
- - RAILROAD GRANT—LANDS EXCEPTED—PRE-EMPTION FILING. 
Fist v. NORTHERN Paciric R. R. Co. (ON REVIEW). . 
An uncanceled pre-emption filing of record at ‘the date when a railroad erant 
becomes effective excepts the land. covered thereby from the operation of the 


grant, even though at such. time the statutory life of the filing has expired. 


Secretary cen to. the. Commissioner of the General. Land Office, Tule yo 
7,1896. | (BF. W..C.) 


‘With your woniee letter of November 23, 1895, was forwarded a motion 
filed on behalf ‘of the Northern Pacific R. R. Company: for the review 
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of departmental decision of September 23, 1895 (21 L. D., 165), in the 
case of George Fish Bees said company, in which it was held eee: 
bus) that— 3 
An uncanceled pre-emption filing of record at the date when a railroad grant 
becomes effective excepts the land covered thereby from the operation of the grant, 
even though at such time the statutory life of the filing has expired, | 

This land is within the pri mary limits of the oT ant for the road extend- 
ing from Portland, Oregon, to Tacoma, Washington, as shown by the 
map of definite location filed May 14,1874. Itis also within the pri- 
mary limits of the grant for the Cascade branch of said road, as shown 
by the map of definite location filed March 26, 1884, os 

One Edward Davis filed a pre-emption declaratory statement cover- 


ing this land on J anuary 13, 1870, in which settlement: was aneece 


December 21, 1869. 

Said filing was never consummated to cash entry, bat was of record 
uncanceled at the date of the filing of the map of definite location on 
account of both lines named, and was, under the authority of the 
decision of the Supreme Court in the case of Whitney v. Taylor (158 
U.S8., 85), held to be sufficient to except the land covered thereby from 
the operation of the grant for said company. 

The motion questions the correctness of the application of the deci- 
sion of the court in the case named, to the facts in this case, urging | 
that the filing in question was an expired filing, that is, the pre-emptor 
had failed to make payment within the:statutory period, which expired 
before the filing of said maps of definite location, while in the case 
before the court, the filing by Jones had not expired at the date of the 
filing of the map of definite Jocation. Further, that the construction 
placed upon the decision of. the court reversed the uniform decisions of 
this Department for the past thirty years upon mere dicta. 

We will first look to the decision of the court. In said decision the 
court first reviews its previous decisions holding lands to be excepted 
from railroad grants on account of certain claims, viz: (1) In the case 
of Kansas and Pacifie Ry. Co. v. Dunmeyer (113 U. 8., 629), an aban- 
doned homestead entry of record at the date of definite location; (2) 
Hastings and Dakota RB. R. Co. «. Whitney (132 U. 8., 357),.a home- 
stead entry based upon an illegal affidavit; (3) Bardon v. Northern 
Pacific R. R, Co. (145 U.S., 535), an illegal pre-emption entry of record 
at the date of the passage ‘of the act making the grant, and (4) New- 
hall v. Sanger (92 U.8., 761), a claim under an invalid Mexican grant 
undetermined at the date of definite location, and thus proceeds: | 

Although these cases are none of them exactly like the one before us, yet the 


principle to be deduced from them is that when on the records of the local land office 
there is an existing claim on the part of an individual under the homestead or pre- 


7 -emption law, which has been recognized by the officers of the government and has 


not been canceled or set aside, the tract in respect to which that claim is existing is 
excepted from the operation of a railroad land grant containing the ordinary except- 
ing clauses, and this notwithstanding such claim may not be enforceable by the 
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claimant, and is s subject to cancellation by ili government at its own.suggestion, 
or upon the application of other parties. It was not the intention of Congress. to | 
open a controversy between the claimant and the railroad company as to validity of | 
the former’s claim. It was enough that the claim existed, and the question of its 
validity was a matter to be settled between the government and the claimant, in 


_ ‘Tespect to which the railroad company was not permitted to be heard. The reason- 


ing of these cases is applicable here. Jones had filed a claim in respect to this land, _ 
declaring that he had settled and improved it, and intended to purchase it under the 
provisions of the pre-emption law. Whether he had in fact settled. or improved it 
was a question in which the government was, at least up to the time of the filing of 
the map of definite location, the only party adversely interested. ‘And if it was con- 
tent to let that claim rest as one thereafter to be prosecuted to consummation, that 
was the end of the matter, and the railroad company was not permitted by the filing 
_. of its map of definite location to become a party to any such controversy. The land 
being subject to such claim was, as said by Mr. J ustice Miller, in Railway Company 
v. Dunmeyer, supra, ‘excepted out of the grant as much as if in a deed it had been | 
excluded from the conveyance by metes and bounds.” 


The above will be seen to refer generally to pre-emption elaims and 
if the decision ended here, I do not doubt that all would agree that an 
expired filing while of record was as olfectual against a railroad grant — 
as one unexpired. 

The court, however, then proceeds to analyze the grounds on which 
_ the company seek to evade the effect of the filing by one Jones, which 
is made the basis for holding the lands there in nee to have been 
excepted frow its grant,. viz: 


First, Jones never acquired any right of pre-emption because he never in fact set- 
 tled upon and improved the tract; second, the land-was unsurveyed at the time of 
the alleged settlement, and the filing was not made ‘within the three months after | 
the return of the plats of surveys to the land office,’ (10 Stat., 246), and was there- 
fore au unauthorized act; third, that whether the filing was made iu time or not, a8 
it was not followed by payment and tinal proof within the time prescribed, all rights 
acquired by it lapsed, the tiling became in the nomenclature of: the land office an 
‘expired filing,’ and the land was discharged of all claim by reason thereof. 


Upon the first proposition, the court holds that the acceptance of the 
declaratory statement by the local officers is prima facie evidence of 
the bona jide character of the claim, and that. the filing of the state- 
ment was, in the strictest sense of the term, the assertion of a pre: 
emption claim, and when noted upon the records it. was officially 
recognized as such. . 

It was in this connection. that the court states:— 


Indeed, this declaratory statement bears substantially inne same relation to a pur- 
chase under the pre-emption law that the original entry in a homestead case does 

to the final acquisition of title. The purpose of each is to place on record an asser- 

-tion of an intent to obtain title under the respective statutes. ‘‘This statement was - 
filed with the register and receiver, aud was obviously intended to enable them. to 

reserve the tract from sale, for the time allowed the settler to perfect his entry and 
pay for the land.” Johnson v. Towsley, 13 Wall., 72, 89. By neither the declaratory 
statement in a pre-emption case nor the original entry to a homestead case is any 
vested right acquired as against the government. For each fees must be paid by the 
' applicant, and each practically amounts to nothing more than a declaration of inten- 
tion. It is true one must be verified and the other need not be, but this does not 

pol hoe 33 —-2 
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create any essential difference in the character of the proceeding; and when the 
declaratory statement is accepted by the local land officers and the fact noted on the 
land books, the effect is precisely the same as that which follows from the acceptance’ 
of the verified application in a homestead case and its entry on the land books. 


In some of the briefs filed on behalf of the erant claimants interested 
in the decision of the question now under. consideration, it is urged that: 
by referring to the decisions of the Department named, the court rec- 
ognizes and approves of the holdings made therein as to the effect of 
pre-emption filings, and, as the decision in the case of R. BR. Co. v. Stove- — 
nour (10 L. D., 645), holds that “expired filings” do not defeat the 
grant, it was not the intention of the court to overrule such holding, 

In this connection I desire to call attention to the decision in the case 

of Millican ». R. R. Co. (7 ‘. a eee to in sald decision of the. 
court. | | | | . 
In that case the land was “included within the limits of the with- . 
dr awal on general route of 1879 and tell within the primary limits on 
‘definite location as shown upon the map filed May 24, 1884. ; 

The land involved was filed for by one Wilson May 2, 1879, prior to 
the filing of the map of general route. ihe same person Tada a second 
filing on March 3, 1883. 
_ Mullican apphed to enter the land in 1886, alleains it to have been 

excepted from the grant by reason of the ei of Edward Wilson. 
Hearing was duly SEE Ons and upon the: besumony adduced it was 
found that— | | 

The evidence shows os Wilson built a ienceapen said land about May, 1879, 
resided therein and improved his claim for about one yéar, when according to the 
testimony of one witness, ‘‘he seems to have neglected it;” that upon making said 
second filing, he returned to said land, cultivated and improved it, and built another 
house and dug another well; that said second filing is invalid, but the claim under 
the first filing still of record is good, ‘ except as against another settler,” and served. 
to except said land from the operation of the grant to said company. 

From the foregoing, if is apparent that the claim of the company was properly 
rejected, for, at the date of the withdrawal on general route, and also when the line: 
of the road was definitely located, there was a preemption filing of record, which had. 
attached to the laud in controversy, and the company can not question the validity 
of said filings. William H. Malone v. Union Pacific Railway Company (7 L. D, » 13). 

It might be here stated that under the early rulings of this Depart- 
ment in the administration of railroad land grants, the exception in 
favor of preemption claims, found in all the land erat was construed, 
in effect, to bea mere. saving clause in favor of the individual claimant, 
and not as excepting the land covered thereby from the operation of | 
the grants, that is, unless the filing was constmmated into cash entry 
it was held not to effect the grant. . 

In departmental . circular approved November 7, 187 9, sontaniee 
regulations concerning railroads, the ruling o's respecting pre-emption 
claims are summed up as follows: : 


2. A pre-emption claim which may have existed: to a tract of land at the time of 
the attachment of a railroad grant, if subsequently abandoned and not consum- 
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mated, even though in all respects legal and bona fide, will not operate to defeat the’ 
graut, it being held that upon the failure of such claim the land covered thereby, 
inures to the grant as of the date when such grant became effective. 
Under this ruling, therefore, no hearings can be ordered for the purposé of ascer., 
taining the facts respecting the settlement, occupation, improvement of the land, 
etc., by such pre-emption claimant, for even if such facts were established, me 
ander the decision, the land inures to the grant, . Do 


- Under this ruling the great majority of railroad conflicts have been — 
disposed of and the lands shown by the records to be covered by fil- | 
ings, whether expired or unexpired, so long as they were not perfected, 
have been patented on account of the grants. 

This ruling prevailed until the decision of this Depeetnent in the 
case of Malone v. Union Pacific Ry. Company (7 L. D., 13), where, for 
the first time, the record of a filing not perfected, was leld to be — 
sufficient to defeat the grant in favor of another claimant. 

This decision was rendered July 9, 1888, It is true that in the case 
of Railroad Co. v. Larson (3, L. D. , 305), and a few other cases, it was 
held that a pre-emption filing iapable of being perfected, defeated an 
indemnity withdrawal or excepted lands from certain grants, but these’ 
cases were not based upon the record of the filing , but wpon testimony’ © 
showing that the pre-emptor had coutinued to reside upon and claim’ 
the laud, and was, even to this ent in conflict with the eee of | 
1879, Herore quoted. 

I admit that the Stovenour decision, made in 1890, intimated that the® 
claim under the filing expired at the time within which proof was 
required to be made by law, and ceased to be effective as against the’ 
grant unless the party continued in possession, and that this decision 
has been since followed. 

This has been but a few years, and the davision in the Millican case 
was cited in the Stovenour decision and has never been reversed. | 
Just here I might say that the decision in the Stovenour case.is, to | 
to my mind, unsupportable except upon the theory that the filing, | 

uncanceled, defeats the grant. 7 

If the filing expires, or ceases to exist, as against the grant, at the 
. time set under the pre-emption law within which to make proof, then 
the mere fact that the party continues to reside thereon does not affect 
the grant, for the right of pre-emption in him is gone with his expired. 
filing, and he can no more initiate a new claim to the land formerly 
filed for by continuing to reside thereon, than he could to a different, 
tract than that first filed for. i 

The Jaw allows but one filing. If his claim under his filing is made 
to depend upon the showing of continued residence, by so holding, we. 
permit the company to question his compliance with law in the matter 
of residence, which it has been specifically and Topentedly ruled my the | 
courts cannot be done. 

- The second objection urged o the company to the: filing by Jones, 
was that he failed to file within three months arom date of settlement. 


5 
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but this the court held was a question that could not be raisod by the © 
company. 

The third objection was that he had failed to make proof within the 
time required by law. 

The court does not pass upon the sufficiency of this objection, but 
answers it by quoting from the decision of this Department to show 
that the time has not expired at the date of the attachment of ne 
under the grant. 

In view of this fact it is urged that so far as the prineiples announced 
in said decision may embr ace expired filings, that they are dicta. 

_ Dicta are judicial opinions expressed by the judge on points that do 


7 not necessarily arise in the case. If it may be conceded that they are 


dicta, it can not be denied that they are amply supported i in the argu- 
ment of the court, by authority; that they are held as opinions by the 
unanimous bench. If the opinions expressed are dicta, such dicta are 
strong enough to be followed with safety. | 

‘J regard the conclusions set out above as more than the mere dicta 
of the court. I rather regard them as adjudications in one view of the 
ease presented. But inasmuch as the final decision in the particular’. 
case was rested on a ground which did not involve the direct reasoning 
submitted, the opinion of the court may technically be called dicta; 
nevertheless, such dicta would be usually recognized. ms all courts as 
authority. 

_ From a review of the matter, I adhere to the previous decision made, 
and hold that the land. bavered by Davis’ filing was excepted from the 
company’s grant. 

The motion is accordingly denied. 


MINING CLAIM—ADVERSE CLAIM—JUDICIAL PROCEEDINGS. 
CATRON ET AL. v. LEWISHON. 


Tn determining whether an adverse judicial proceeding has been instituted within 

- the statutory period, the Department will not undertake to review an order of 

a court of competent jurisdiction recognizing the initiation of such proceedings 
within said period, while the suit su begun is pending within said court. 


Secretary Smith to the. Commissioner of the General Land Office, July 
(w, A.) 1896. | | — (0.3. W.) 


«wt appears by the record before me that Leonard Lewishon filed his 
application for patent for the Mountain View, Colusa and Grayhorse 
lode claims and Grayhorse Mill Site, surveys No. 952, A. B.C. and D., 
in the Santa Fe, New Mexico, land district; that during the period of 
publication, on April 23, 1895, T. B. Catron et al., claiming the San 
Pedro placer claim, led thetr. protest and adverse claim against said 
entry; that on October 21, 1895, the attorney for Lewishon presented 
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his affidavit to the local office, alleging that no suit in support of said 
adverse claim had been brought in any court of competent jurisdiction 
within thirty days after filing said adverse claim; that he had exam- 
ined the records of the district court having jurisdiction of the land in 
controversy on the 23d day of May, and found that no action had been 
instituted; that a certificate that no suit or action of any character 
was then mending was prepared for the clerk’s signature on the evening 
of that day with the promise of said clerk that it would be signed the . 
following day; that during the forenoon of May 24, the clerk informed 
him, that the presiding judge of said district court had directed said 
clerk to file a declaration in ejectment of said Thomas B. Catron e¢ al., 
as of the 21st of May, 1895, and that the judge had made and caused 
to be entered on the record of said court wn order, which reads as 
follows (omitting caption): : | | 

It being made to appear to the court that plaintiffs left with the clerk of this 
court declaration in the above case on the evening of May 41, 1895, and that it was | 
not filed by the clerk for the reason that the plaintiffs did not pay the advance fee 
- as required by law, and that such fee has been paid at this date, it is ordered that 


the clerk file said coernvion aus of the date of May 21, 1895. And it is so ordered. 
( Sioned by Associate J ustice, - | 


May 24, 1895. 


lt is also stated in said amidavit that the clerk of said court auorned 
this affi ant— 


_ that on the evening of May 21, “1895, after he had siosad his cng Charles A. Baelae 

met said clerk upon the street and handed him a declaration in said case and | 
requested him to file the same; that said clerk informed him that he would not file 
the same until the advance fee required by law was paid. Théreupon Speiss said he 
would come the next day and pay the same, and the clerk again told him that it 
would not be filed unless said advance fees were paid; that said Speiss did not come 
- the next day as he said he would, and the fee for filing the same was not paid said 
clerk until the 24th day of May A. D., 1895, and but for the order heretofore men- 
- tioned the clerk would hav e filed said ieclaration of that date. 


On the 21st day of October, 1895, the clerk of the district court 
made a certificate, in which he certifies: 


That there is now no suit or action of any character pending in said court involvy- 
ing the right of possession to any portion 


of the ground in controversy, 


and that there has been no litigation before said court affecting the title to the said 
group or any one of the said claims or any part thereof for over two years last past 
other than what has been finally decided in favor of the present claimant, Leonard 
‘Lewishon, or his assignees, except No. 3579, 'T. B. Catron et al., vu. Leonard Lewishon, | 
which was not actually filed until May 24,:1895, and would have been marked filed 
as of that date, except for the order of the court, a copy of which is hereto annexed, 
the fees required by law not having been paid until that date. . _¢ 


- he applicants for patent applied to purchase said land, and the 
local officers, on December 2, 1895, held: | | 


We being of the opinion that said suit was not filed within the thivty days 
allowed, as we did not consider the papers were filed until the filing fee was paid as 
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stated in the clerk’s certificate, did, on October 22, 1895, dismiss said davenee Asia 
and notify T. B. Catron, attorney for the adverse claimants, of such-dismissal, for 
the reason that he did not commence suit within the time allowed by law. | 


The local officers transmitted all the papers in the case to your office, 
towethel with the appeal of Catron et al. Your office by letter of 
January 17, 1896, reversed the action of the local officers on the 
following eround: 7 

‘Whether the suit upon said adverse claim was commenced within the statutory 
period is thé question to be determined, and the decision of that question involves 
the validity of the order of the court to the clerk thereof, which order is recited 
above. Iam of the opinion that the power to annul and vacate said judicial order 
is vested by law in the courts of the Territory of New Mexico and not in this office, 
and until said order shall have been regularly vacated, I am bound to respect it. — 


“Thereupon, the mineral applicants prosecute this appeal, assigning 
Several grounds of error, but oD the following the case. may be 
‘disposed. of: 


: Ist. That under ‘ie laws of New Mexiro suit was not brought within thirty days 


| from the time notice was given said adverse claimants. 

. 2d. The district court of Santa Fe had not acquired jurisdiction of said cause at 
tie. time of making said nunc pro tunc order of the judge epsered: in said casé, and 

said order is wholly void. : 

3d. Said runc pro tune order was made ex par a and said applicant has not by any 
summons or other process (up to this time) been brought into said court to plead or 
answer said complaint, and thereby be given an opportunity by said court to set 
aside anil vacate su illegal order made in violation of the Sues statutes of this 
‘Territory. - 4 


_ (In connection with this ‘Spaciheation of errors is pr ieseneed the cer- 
tificate of the clerk of said court, under date of February 12, 1896, 
wherein it is shown, “that there is no return in my office showing the 
‘service of any summons or other process upon the above named defen- 
‘dant, Leonard Lewishon, requiring him to wppear or bead. to ne 
declaration in the above entitled suit. ) 

The contention of counsel for appellants is, that under thé laws of 
the Territory of New Mexico suit cannot be commenced until the 
advance fee required by law shall have been paid; that said advance 
‘fee was uot paid within thirty days as limited by the United States. 
statute in which suit can be brought in support of an adverse claim, 
and that the court did not have jurisdiction of the cause at the time 
the order was issued. : 

By the Compiled Laws of New Mexico (1884), section 1867, it is 
‘provided : | 
; The filing: in the clerk’s fice of the petition, declaration, bill or affidavit, upon 
‘the filing of which process is authorized by law to be issued, with intent that proc- 


ess shall issne immediately thereupon, which: inteut shall be presumed unless the 
contrary appear, shall be deemed a commencement of the-action. 


A1so by section 1907, it is provided: 


All suits at law in the district courts shall be commenced bye filing a dgélaration | 
in office of the clerk of said court, ete. : “ae . 


DECISIONS RELATING 0 ‘THE: PUBLIC LANDS. % ade 


:. By section 1262 of said statute, and Sis i ae of New Mexico 
(1889), Chap. 69, p. 146 et seq., and Laws of New Mexico (1893), p. 126 
et seq., it is made the duty of the clerk of the district court to collect 
part fees in advance. - 
The Commissioner of the Gener al Land Office reversed the vali 2 of 
the local officers on the ground that the power: to annul the judicial 
order of May 24th, rested in the courts of the Territory of New Mexico 
and not mn his oftice. 
The Department, it would seem, has the power to determine for itself 
the question of fuct in each’ case as to whether or not action has been 
‘commenced within the statutory period, as is indicated in the cases of 
Downey v. Rogers (2 L. ‘D,, 107), and Nettie Peart v. Texas oe ses 
LL, D., 180). 
No eartilied transcript of the record ene the declation and the 
entry of filing upon it is in evidence, though this would be the best 
evidence, yet it is virtually conceded that such declaration has been 
filed and that the official notation of the date of filing entered thereon 
is May 21, 1893, which would be within the statutor y period. What 18 
asked of fhe Department in the. first instance, is that this official entry 
upon. the declaration showing the date of filing shall be held to be false. 
-In the cases cited, wherein it was held by. the Department that judi- 
| cial proceedings paced on an adverse claim filed out of time, and such 
‘proceedings. not begun within-the preser ibed period, do not preclude 
‘the allowance of a mineral entry, the fact of filing out of time appeared | 
as a record. fact, and required only a computation of the number of 
days to. male Such fact appear. These cases arenot necessarily author- — 
ity for doing what this Department is asked to do in this case. It is 
not so muck construction of section 2326, Revised Statutes, or any other . 
‘United States statute applicable to the case, which is now sought, as it. 


is a construction of a statute of the Territorial legislature in reference — 


to the collection of fees in advanec, p ALE applies to all suits br meas 
in the Territorial courts. | 

The decision invoked is that the: jaa of the district court aie com- 
mitted error in construing a territorial statute in relation to what 
constitutes filing or the commencement of .a suit in New Mexico under 
its laws. It is, in effect, a collateral attack upon the Jud eMeny of a 
court of colupetent jurisdiction. 

ft has been shown that under the laws of New Mexico; adit is com- 
menced by filing a declaration in the office of the clerk. By another. 
law of the Territory, it-is made the duty of the clerk of the district 
‘court to collect fees in advance. It may be said then that a suit. is 
commenced when a declaration is filed in the office of the clerk, and 
that it becomes the duty of the clerk to collect fees in advance. 
| It appears from the facts as stated, that when the declaration was’ 
‘presented to the clerk, the party was notified: that. it would not be filed 
until the foes: were @ paid; that the party pr omised to pay the fees and | 
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the clerk retained the papers until the fees should be paid. There is — 
no doubt that the handing to the clerk at his office, a. paper which is 
required to be filed in his office, is. filed, whether the fact be entered 
upon the paper by the clerk or not. The entry is a clerical duty 
imposed by law upon the clerk, with the performance of which duty the. 
party submitting the paper is in no way concerned. It seemed that 
the clerk treated the paper as filed, subject to the payment of the fees 
before it would be so entered, for ae accepted it and became its custo- 
dian. The fact then is that it was handed to him on the 21st, in time, 
and was treated by him as filed, except on account of non-payment of 
fees, and if the non-payment of fees be not under the law of New, 

Mexico a condition precedent to the filmg, then both in fact and in law, 

the paper was filed on the 21st. | 

It may be a condition precedent to filing, but it does not appear to be 
from the statutes cited; nor do they authorize the conclusion that it iS; 
but rather, that a coriain part of the fees are due in advance and it is | 
made the duty of the clerk to collect it. The statute is in reference to 
the duty of the clerk, and contains no provision declaring the filing 
nugatory by the non-payment of fees. If it had been intended that. . 
the filing should not be legal until the fees were paid, a very few words 
would have sufficed to make this point clear. If the statute had 
declared that it was the duty of the plaintiff to pay the fees when he 
filed his declaration, it would not have made the filing void, but the 
attorney who filed it would simply have failed to discharge his duty 
and, presumably, there would have been adequate means of reaching 
such breaches of duty. 

Whether the handing of the paper to the clerk, under the circuin- 
stances detailed, amounted to a filing in office in the meaning of the 
law, need not be now considered, but the judge who made the order 
directly to be considered, seems to have been of the opinion that it 
was. That he entertained that opinion is evidenced by the fact that 
when the clerk failed or refused to file the paper. as of the date of May 
21st, by which it is to be understood that he failed and refused to 
aniiote the same as filed on the 21st, the judge by an order of his 
court required him to do so. This order is referred to in some of the 
pleadings as a nunc pro tune order, but it does not purport to belong to 
this class of orders and cannot properly be so styled. It does not 
recite anything which indicates that it is an order which should have. 
been passed on the 21st, but rather that it is an appropriate order as of 
the 24th, the date it bears. The order would appear to have been 
made on the complaint of some one; who presumably made it appear to 
the court that the clerk had received a declaration on the 21st; that it: 
was not. filed by the clerk for the reason that. the plaintiff did. a pay 
the advance fee required by law, and that it appearing to the court 
that such fee had been. paid by the date of the order, the clerk: was 
ordered to file the declaration as of the date May 21st. - 3 
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_ Upon the statement of facts presented, the none was svidently of 
the opinion that there had been a iegal filing of this declaration with: 
the clerk. of his court on the 21st; that for an unsatisfactory reason 
the clerk refused to endorse that filing, and the court then directed it — 
to be done, subsequently to such filing. This may have been an 
improvident judgment or order of the court, but it is to be presumed 
that if this is so, and was so shown to the court, the court would on such 
showing revoke it. It is an interlocutory order which does not pur-— 
port to dispose of the case; belongs to the class of orders which the court 
might lawfully make, and to a class from which there is no appeal, 
under the general rule, wntil the case, on its merits, is passed upon. 

There can. be no doubt that the question of the legality of this filing 
received judicial consideration and was. passed upon by tue court and 

held to be legal. The case to all intents and purposes is in court and 
before a tribunal having jurisdiction of the subject-matter. It is 
insisted that the order itself admits the fact that the fees might be 
lawfully demanded in advance and that they were not paid until the 
24th, the day after the expiration of the thirty days; and therefore _ 
that it proves the want of jurisdiction of the court, and itself falls | 
because of want of jurisdiction. , 

This conclusion rests upon the hypothesis that the eile for a fail- 


ure to pay the lawful fees at the time of filing his paper by a Suitor, .— 


can be nothing else than to make the filing nugatory and void, and 
that this results by necessary implication because the statute provides 
--no specific penalty. This evidently is exactly what the judge who 


passed the order disbelieved, and therefore held that the law provided | 2 


no such penalty. | 
Section 2326 Revised Statutes, prescribes the duty of the adversé | 


claimant to commence proceedings within a court of proper jurisdic- 


_ tion, within thirty days, to determine the question of the right of pos- _ 
~ session. Should he fail to do so, by this statute it is prescribed that 


such failure shall be a waiver of his adverse claim. But the statute © 


goes further, and prescribes that upon payment of fees and of five 
dollars per acre for a claim, and the filing of the copy of the judgment 
roll with the register of the land office, that he is entitled to a patent. 
Evidently the idea of this statute is, that the court shall determine — 
who is entitled, and while such dcteccunnbion is made upon the con- 
tingency of the filing of his proceeding in the court, it is nevertheless 
the clear intent of this statute that contest of Slain of this character 
Shall be determined by a court of competent jurisdiction. 

In Richmond Mining Co. v. Rose et al., 114 U.S., 576, it was urged 
that the court acquired no jurisdiction pecanee fee's required by- the 
statute were not paid at the time of the filing, to which the supreme 
court, on page 583, replies as follows: | 


What constitutes the commencement of an action in a State court, being matter of 7 
State law, the decision of that court on ‘this point is not a federal a and ia 
not therefore reviewable here. , 
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These propositions. also answer the objection of non-payment of fees to the State, 
which i 1s purely a matter of State concern, and if it could in any inanner av ail the 
defendant it must have beeu by motion at the time, and before demurrimg or ans wer- 
ing to the merits. : | 


The right of this Department, where it j 18 clearly shown by dates that 
the proceedings were not begun within the given period of thirty days, 
to proceed with its own ruling ou the assumption that Uae Was & | 
- waiver of the adverse claim, seems to be settled. 

The point of trouble in this case, however, is that it 1s insisted that 
the filing was not in time, notwithstanding the fact that the court, by 
solemn order, when attention was called to the alleged illegal filing, 
sanctioned it, and assumed jurisdiction, aud the effect of holding the 
order void would be to make a departmental ruling in relation to a 

"proper construction of the statutes of New Mexico, so as to deny to the 
— courts of that State jurisdiction in a matter which they had directly 

“assumed on consideration of the express jurisdictional question. 
| Whether rightfully or wrongfully, there is a case pending in the dis- 
trict court in New Mexico, to determine the question of right of pos- 
session. If there is no jurisdiction the point can be clearly made and 
decided by the court; if it should not be prosecuted with reasonable 
diligence to final judgment, we have authority that the Department 
may then step in and declare that the adverse claim is waived; but | 
where the very question at issue is involved in a pending case and the 
court has assumed jurisdiction, aud an opportunity is. atforded the par- 
ties to have a judicial decision not only of the question of jurisdiction 
but of the merits of the case as well, it seems to me that it is now pre- 
mature for the Department to declare that the court entertaining the . 
case had no jurisdiction. 
-Your office decision is therefore appr oved. 


RAILROAD LANDS—ACT OF JANUARY 2 23, 1896. 


HROWN v. ANDERSON ET AL. (ON REVIEW). 


Under the provisions of the amendatory act of January 23, 1896, an applicant for 
| the right of purchase, accorded by section 3, act of September 29, 1890, to set- 

tlers whe have gone upon railroad lands with a view to purchasing the same 
‘ from the company, ia not required to show actual residence, if he has enclosed 
' and cultivated the land appre for. eae 


Secretary. Smith to the Commissioner. of the Gener al Land Office, Suily 
ee) | | 7, 1896. (OW Ps) 


This is a motion, on the part of Henderson Brown, for 1eview of the 
decision of the Depart tment of September 23, 1895, in the: above entitled 
case. — a | SO 
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' The land involved is the S. Fl of the NE. 4, the SE. 4 and the E. 4 of 
ies SW. 4 of section 5, township 14 8. eens) a San Francisco land 
district, Oalioenia. 

_ There is a full statement of the case 1n 21 Tedd Decisions, 1g 193, 
and it need not be here repeated. : : 

The assignments of error set out in the neuen for review need not | 


now be considered, in view. of the act of Congress approved January — 


ae; 1896, amending the act of forfeiture, in which it is provided: : 


That section three of an Act entitled “An act to forfeit certain lauds Heratoforé 
zitanted for the purpose of aiding in the constriction’ of railroads, and for other 
purposes,” approved September twenty-ninth, eighteen hundred and ninety, and 
- the several acts ainendatory. thereof, be, and the same is, amended so as to.extend — 
the time within which persons entitled to:purchase lands forfeited by said act shall 
be permitted to purchase the same, in the quantities and upon the terms provided i in 
said section, at any time prior to J: anuary first, eighteen hundred and ninety-seven: 
Provided, That actual residence upon. the lands by persons claiming the right to. 
purchase the same shall not bé required where such Jands have been fetced, culti- — 
vated, or otherwise improved by such claimants, and such persons shall be permitted 
to purchase two or more tracts of such lands by legal subdivisions, whether con- 
tiguous or not, but not exceeding thr ee hundred and twe nty acres in the aggregate: 


. In the decision of the Department in the case of Shafer 2. Butler, 
on review (22 L. D., 386), it is held that, under the laws, as amended, 
residence i is not necessary to be shown in support of an application ag 
purchase under the third section of the act of forfeiture, and as it was — 
shown in that case that the land -had. been improved to great value by 
the parties through whom Shafer obtained possession of the land; and 
that Shafer settled upon the land with the intention of purchasing the 
same of the railroad. company, and continued the improvement and 
cultivation of the same, and was in peaceable possession thereof at 
the time Butler made his homestead. entry, it was held that Shafer was 
entitled to purchase the jand under the third section “ot the act, as — 


amended. 
In the case at bar, it is alleged by Hender SOn Brown 1 in his appliea- 
tion to purchase: 
‘That in 1881 the deponent went into posseasion of the 8. 4 of the NE.4 and SE.+ 
and the E.4 of the SW.} Sec..5, T. 145., R. 7 E.,M. D. M., and has held possession. 
thereof ever since; that os the time of going inite poasession of the, land deponent 
- purchased the taal from parties then in possession who had purchased from six 
others, and who had applied to purchase said lands from the Southern Pacific Rail- 
Toad C. mpany as early as 1872. That.deponent purehased said lands for a valuable 
consideration and with the intention of purchasing them from said Southern Pacific 
Railroad. Company as soon as the Jand should be subject to sale. That deponent has 
been ready and anxious to purchase at all. times since 1881; that deponent has two 

houses upon said land and has it enclosed with - other and adjoining ue and has 
used it for pasture purpose since 1881; ; ; . 


and it appears from the evidence that he went into possession of the 
Jand on. July 1, 1878, by purchase from J olu H. Carlisle; that in 1879 
he, with other erica pat a fence around it; that he aged the land. 
for grazing purposes generally, but at different times had. cultivated — 
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about seventy-five acres of it; that he had been in continuous posses- 
_ sion of the land since date of his purchase; that when he went into 
possession of the land his intention was to purchase it from the rail-: 
road company, and he knew said lands were claimed by said com- 
pany; that John H. Carlisle had made no application to purchase the. 
land from said railroad company, at date of his purchase of same; that 
he had applied to purchase no other land under the provisions of said 
act of September 29, 1890; that he had about twenty-two hundred 
(2200) acres of land fercan: the possessory right of which he had pur- 
chased, including sections 5 and 11 and portions of sections 1, 3 and 9s 
‘that ie made. application to purchase a portion of section 1 a the 
Southern Pacific Railroad Company prior to September 29, 1890, and | 
made application to purchase from said company the N. $ and the 
SW. 4 of See. 11, twenty-five years prior to hearing; that there were 
a three room house, a dairy house and a corral ‘on the land when he 
purchased it from Carlisle; and that he was in possession of the same 
at the time E. A. Brown and A. 5. J. Anderson were allowed to make 
their homestead entries. : 

These facts entitle Henderson Brown to purchase the land under 
the third section of the act of September 29, 1890 (26 mm 20) as 
amended by the act of January 23, 1896. 

The decision of the Department of September 23, 1895, is "therefore 
revoked, and upon the completion of said purchase, the homestead. 
entries of hy. A. Brown and A. 8. J. Anderson will be canceled. 


PRACTICE—REVIEW. _RELINQUISHMENT-TRAN SFEREE. 
TENNESSEE Coat, IRON AND RAILROAD COMPANY ET AL. | 


Affidavits should not be submitted with a motion for review for the purpose of 
supplying facts that should have formed a part of the case as presented in the 
first instance. 

A transferee whose title is acquired after cancellation of an entry is charged with 
notice of such. action. 

The rule that a relinquishment executed after aa proof, and after sale of the land, 
is invalid, can not be invoked on behalf of one who fails to show, under oath, 
any interest in the land, or aM the entryman in fact had complied with the law. 


Seo ae y Smith to the Commissioner of the General Land Office, Jul y 
eo : 7, 1896. (BLS. C.) 


A motion for review of denanantal decision of March 6, 1896, has 


been filed by the Tennessee Coal, Iron and Railroad Company and — 7 


_ Joseph Moses. 

It appears by the record that John D. Maddox on August 11, 1881, 
made homestead entry of the SE. 4, Sec. 25, Tp. 17 8., BR: 7 W., Mont. 
gomery, Alabama, land district, alleging se ttlement November 15, 1875; 
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that on November 22,1881, he made final entry of the same, and receiv- 
er’s receipt issued therefor. In the published notice of final proof the 
following names are given aS witnesses: Andrew J. Hespey, Andrew 
J. Vines, Lot V. Vines, and Doreas Maddox. Andrew J. Vines 
appeared as a witness, and in answer to the question, “Are you inter- 
ested in this claim?” says, “No,—and I further swear that the witness 
Dorcas Maddox is in no way related to or connected with claimant.” 
This witness signed his proof with “his mark,” and itis attested by 
E. K. Fulton. The other witness is described in the body of the proof 
as “Lot or Latty V. Vines.” In answer to the question quoted above, 
he says: “No, and I further swear that I am the identical Lot V. Vines _ 
advertised as a witness-for claimant, and further that claimant is of no . 
kin to the witness Dorcas Maddox.” His signature, Latty V. Vines, 
is also by “his mark,” but it is not attested. These are the only wit- 
nesses whose testimony is in the record. | | 

On August 30, 1882, your office directed the local officers to order 
hearings in a panier of cases including this, the general allegations to. 
be,—want of good faith in making the entry; non-compliance with the 
Jaw in respect to residence, improvement and cultivation and that the 
land was not subject to entry by reason of being mineral in character. 
They were also instructed to confer with a special agent in regard to., 
the hearings. Notice of coutest was served, fixing the date of hearing. . 
December 13, 1882. The hearing was continued from time to time, 
until Rebeiarg 9,.1883. Subsequently an affidavit and relinquishment. 
of Maddox was filed. In this affidavit he states that he never resided. 
on, or occupied the land. as a homestead; that he entered it under 
instruction from E. K. Fulton; that he made final proof, but never had 
the final receipt in his possession, but that it was “in the possession 
of one Latta Vines, from whom he can not get it.” He swears “that, 
he makes this relinquishment of his own free will and accord without. 
the influence of any person or persons, and without the advice of any - 
person or persons whatever.” This affidavit, which contains a formal 

relinquishment, was sworn to February 1, 1883, | | 
' ° Another formal relinquishment was exeonted by Maddox February 

16, 1883. 

‘The record, as made in the local office, Shows this: “ Feby. 20, 83, 
Received rplngtisminent of John D. Maddox.” On August 20, 1890, 
Joseph Moses made homestead entry of the tract, alleging settlement 
December 18, 1878. Your office by letter of October 17, 1890, on the . 
report of a special agent, of September 18, 1890, held Maddox’s entry 
for cancellation, by a letter addressed to the local officers. In reply 
thereto, the register States. that their records show that on February 
16, 1883, | : 
sald Maddox axeputed a relinquishment to the United States, and ‘tes same was fled . 
February 20th, 1883, and the same was noted on the records and placed with other 


papers in the case. We now enclose the relinguishment, and ask if it will be neces- | 
sary to carry out the instructions contained in your letter ‘‘P” October 17, 1890... 
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- By letter of December 10, following; your office advised the local: — 
officers that the relinquishment had been received, and on that day. 
Maildox’s entry had been canceled on your office records, and that no. 
further action was necessary under your office letter of October 17, 1890. . 

Ou August 22, 1894, Moses made a relinquishment of his homestead. 
entry, and on August 24, following, an attorney forwarded the petition: 
of the Tennessee Coal, [ron and Railroad Company and Joseph Moses, — 
dated August 22,1894, praying for a re- instatement of Maddox's home- 
stead entry for the reasons: 


1st. That the claimant John D. Maddox, sold the surface of this land to L. V. 
Vines on December 11th, 1881, who transferred the same to J oneph Moses on Decem:’ 
ber 11th, 1888. 

2d. That claimant John D. Maddox, sold the mineral right from this land to BE. kK. 
Fulton on November 26th, 1881, and on December 2d, 1881, E. K. Fulton transferred. 
the same to Thomas Peters. 

On July 26, 1882, Thowas Peters transferred the same to the Birmingham Coal, 
Coke & Iron Company. : 

The Birmingham Coal, Coke & Iron Company, after, a consolidation with the Platt 
Coal & Coke Company, transferred the same to the Tennessee Coal, Tron & Railroad 
Company, which company still own all. the mineral rights on said land and have 
continuously paid the State and county taxes assessed on the same: 

3d. That at‘ the time, viz., February 16th, 1883, John D. Maddox signed a relin- 
quishment to said land, he did so under duress and under threats made by Special’ 
Agent Mabson, as is shown by the sworn affidavit, sigued by him, on the 8th day of 
August, 1891, also the affidavits of William Vines, Jr., and Johu C. Vines, which’ 
affidavits are hereto attached and made a part of this petition, . 

4th. That at the time, viz., February 16th, 1883, that John D. Maddox aued said 
relinquishment, he, Maddox, hed no right, claim, title, or interest in said land, or any 
portion of it, to relinquish, and such fact is shown by the records to be known by’ 
Special Agent Mabson at that time. : 

5th. That at the time and several years prior thereto, viz.,, February 16th, 1883, ' 
that John D. Maddox signed the said relinquishment, he in fact had no interest to 
relinquish, having transferred all of his interest to E. K. Fulton and L. V. Vines,’ 
viz., on November 26, 1881, and on December 11th, 1881. 
6th. That your petitioners respectfully snbmit that Joseph Moses who is one of: 

your petitioners, has this day relinquished his homestead entry on said land No. 
24420, in order that this. petition may be considered and granted, and each of your 
petitioners, respectfully ask that the homestead entry of John D. Maddox No. 11892, 
cae proof No. 2343, reinstated and patent issue to and in the name of the said John 

. Maddox. 3 


' “Tn addition to the statements pounds the attached petition,” 
the Tennessee Company also submitted a statement, that it had no 
notice of the contest against the Maddox entry, or of the relinquish- 
ment filed by him, and “did not untila recent date learn that said land 
had been re-entered by Joseph Moses.” eee the cd nor 
statement” is sworn to. | | 
The affidavits referred to as accompanying the petition, three in num- 
ber, were all sworn to in the month of August, 1891. Maddox States ~ 
that he made his final proof before the clerk of the county court, 


and got his final receipt on the 22d of November, 1881; that he sold the mineral 
rights in said lands to E, K. Fulton on the 26th of November, 1881; that he sold the. 
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surface of said lands to L. ¥. Vines (who was one of the witnesses. to his final proof) 
on the Ist of December, 1881. That sometime after he got his tinal receipt 

. he got notice from the laud office at I MonveOmery:: that: his. ee was con- 
tested 5 


that early i in 1883 he got a message ‘from a special agent i in Birmingham 
informing him that he ‘was liable for criminal prosecution. for fraud in. 
making his entry”, but if he would “relinquish his entry he would not, — 
be prosecuted ;” that by reason of this threat he became alarmed, went 
to Birmingham and made his relinquishment, not knowing that he had 
no right to relinquish after he had sold the land, 

William Vines, jr., says he is a brother-in-law of Maddox; that Mad. 
dox told. him about ‘this message from thé government: arent: that he 
was very much alarmed, and at his request Vines accompanied him to 
- Birmingham, when: they met the agent, “who told them that Maddox. 
was liable to criminal prosecution for frand in making his entry” and. 
that he could avoid the prosecution by relinquishing it, though Mab-) | 
son, (the special agent) was told and. knew that cameos has sold alk | 
his interest'in the land.” | 

John C, Vines, another. brother-in- law, says he knows Maddox gob 
the message, and ‘is informed and believes” that he went to nares | 
ham and relinquished his entry: 

- By letter of December 21, 1894, your office refused the application for 
re-instatement of the Maddox entry, and canceled the entry of Joseph 
Moses on his relinquishment. Your office decision is upon the grounds;. 
that when Maddox’s entry was canceled in local office on February 20,. 
1883, on his relinquishment, there was no notice on its records of any. 
transfer, nor had the government any knowledge thereof; that the 
mortgagees, transferees or parties “had no appearance in the case 
which would entitle them to notice of the order of August 30, 1882, 
ordering a hearing;” that the petitioners do not submit any evidence. 
that they are bona fide purchasers of the land or mineral rights therein; 
that the failure of Maddox to appear at the liearing and his subsequent. 
relinguishment were a virtual acknowledgment of the truth of the 
charges, and the entry was thereby properly canceled; that the subse- 
quent investigation of a special agent and action thereon by your office 
of October. 17, 1890 and December 10, following has no bearing on the 
“question at issue. 7 

On appeal your office _jndgment was s fovmally affirmed: and it was | 
said: | . : | an : 

In addition to the reasons assivned by you for ferneine to T aneeane said en eat 
is to be observed that the applicants herein do not aver that Maddox’s entry was | 


improperly. canceled on the merits of the case, or that he had complied with the. 
homestead law. 


The motion for review sets forth fourteen alleged errors. They are 
stated at great length in argumentative form, and not “ concisely and. 
specifically without argument” as required by the ules of Practice, 
The motion will therefore be disregarded except as to such points of 
| objection as the Department considers material in ene of the case. 
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With the motion for review are filed: two affidavits, one by G. F, 
McCormack, who says that he is the general manager of the Tennessee 
Company; 
that said company has claimed to own, and has a deed to and has paid taxes for a 
number of years past on the mineral interest of the lanil (described,) as is shown in | 
the abstract now on file. That the said company purchased the mineral interest in 
said land in good faith and for a valuable consideration; that’ said purchase was 
made for.the use and benefit .of the company, and that tlie said company had never 
sold said mineral interest or any part thereof. 


The “abstract now on file” Le above. is “not found in the 
record. . | 

: The other is made by Maddox, in which he swears, “ that i ested. 
upon said land and had improvements on it of aotiederable value, 
before he made his entry, and that he'made his entry in good faith and 
complied with the homestead laws of the United States.” The balance. 
of his affidavit is simply a reiteration of the one filed with the petition 
wherein he recites his reasons for giving his relinquishmeut, but in: this 

affidavit he states that he made it under duress. . 

The evident intention in presenting those affidavits is to overcome 
the objection made in the decision of your office, affirmed by the 
Department, that the petitioners did not aver that they were bona jide 
purchasers of the miuveral rights in the land, and the decision of the 
Departinent. quoted above that there was no allegation that Maddox 
had-complied with the homestead law. In other words, on this motion 
for review, parties are attempting by affidavits. recently executed to 
overcome the objections raised in the departmental decision to the suf- 
ficiency of the showing then made, aud upon whieh this proceeding 
was instituted. These matters are vow for the first time presented to 
the Department. In discussing this loose method of practice the 
Department said in Peacock v. Shearer’s Heirs (20 L. D., 213): 


‘ Such practice will not be permitted. Every fact alleged in the affidavits accom- 
panying the motion was, or should have been, known to the plaintiff when he made 
his original motion for re-iustatement, and should have then been presented. The 
Department will not tolerate the practice of parties waiting until it has announced 
its determination of a given proposition, and then in a motion for review permit 
. them to present, as a specification of error, matters calculated to cover the objec- 

tions of the Department to the original proceedings. Trials by piecemeal will not 
‘be sanctioned. 
- This. language is par ticularly seeenait as applied to the. case at bar. | 

But aside from this, the sworn statement of Maddox in 1896, that he 
had complied with the homestead law, would not be accepted now to 
overcome his affidavit made in 1883, when his mind would naturally 
have been fresh on the subject, that he had not complied with the law. 

The prominent features that stand out in bold relief in this case are 
| not in themselves calculated to convince one of that degree of honesty | 
and good faith, which are required in ‘obtaining title to the oats 


DECISIONS RELATING TO THE PUBLIC LANDS. 83 


domain. Here is a homestead entry made August 11, 1881: November 
15, final proof is made, and final certificate issued N pvembér 22, follow- 
ing; November 26, four days thereafter, all mineral rights are. trans- 
ferred to Fulton, a witness to the mark of Andrew J. Vines, w final | 
proof witness. On December 1, nine days after final proof, the surface 


rights is conveyed to Lot V. Vines, one of the final proof witnesses; on. | 


February 1, 1883, the entryman makes affidavit, “of his own free will 
and accord without the influence of any person or persons, and without 
the advice of any person or persons whatever,” that he did not comply . 
with the law in making his eutry, and “that he entered said land under 
the instructions of one I. K. Fulton;” the petition for re-instatement is 
not made under oath, and it is to be observed that the Tennessee Oom- 
pany neither in its petition,-or “statement” or in any other paper it has 
- filed, gives the date at which it acquired any right to the land. It will 
also be noticed that the affidavits of Maddox and of the two Vines, his _ 
brothers-in-law, filed with the petition, were made in August, 1891; two 
on the Sth, the other on the 19th, and that they were not presented to - 
your office until August 24,1894, Thus three years elapsed between _ 
their execution and their presentation. It is a singular co-incidence 
that the statute of limitations for pr osecutions for perjury under the 
United States statute expired practically simultaneously with the pre- — 

- sentation of these affidavits. It might be pertinent to. ask why this 


company held these affidavits for this period of time, and made no | 


move toward re-instatemeut. It says, in its statement, as if for ‘an 
excuse for not moving in the matter earlier, “that they (the company — 
and Moses) only learned of said relinguishment at a recent date.” — 
- Moses, when he made his homestead entry,—August 20, 1890,—mniust 
have had personal knowledge of the relinquishment, because he got . 
the surface right by deed from Vines, December 11, 1888, under which 
he claims to have held possession of the land, and he must have known 
that the record was clear or he could not have made entry. And the 
company knew at least three years before moving of the condition of 
the record, if not, where was the necessity of procuring these affidavits? 
But aside from all this, there is a statement in the record, made Sep- 
tember 12, 1890 by “* Wm. KR. Barker for Tennessee Coal, Iron & Rail- 
road Company” which shows that the Tennessee Company acquired its 
alleged right to the land December 31, 1888. It would seem to be idle 
to attempt to argue that this company was not charged with full 
knowledge of the condition of the record at that time. The Maddox 
entry had then been canceled on the record almost five years. - 
- The petition could not be considered in the interest of Moses alone. 
_ His entry, so far as the records of the local office show, was a valid one 
when.made and was validly existing when he made “ relinquishinent. 
It is difficult to harmonize his prior status:in regard to the land with 
his relinquishment and petition in the present proceedings. But in 
whatever view it might be considered | ene Qh. moral standpoint, his 
mm au = a p77 = 
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petition for re-instatement of the Maddox entry could not be enter- 
tained, for the reason that he has not disclosed any interest in the land. 


Whatever right he acquired, if any, under his deed from Vines for the | - 


surface, was absorbed by his homestead entry, which he vOlcany, 
relinquished. | 
It is urged that the doctrine announeed in elena v. Hunt et ai 
(6 L. D., 512), wherein it is decided that, “a relinquishment executed 
after final proof, and after the entryman had parted with all interest in 
the land, is null and void,” should govern here. But this rule cannot. 
.be applied to the case at bar, primarily for the reason that the peti- 
_tioners do not show any interest in the land: under oath, or that there 
was a compliance with the law on the part of the entryman. In all. 
the cases following the doctrine of the Falconer case, it will be found 
that there was a prima facie showing made by affidavits of the interest. 
of the petitioner, and his ability to prove a compliance with the law on 
the part of the entryman. (See Hastie, 8 L. D., McIntosh Id., 614; 
Jones, 9 L. D., 97; Paul v. Wiseman, 21 L. D., 12). 

‘The plea of duress cannot be accepted under the circumstances under 
which the affidavits of Maddox and Vines were presented, and for the 
further reason that it is presumed that the officers of the land depart- 
nent perform their duties in a lawful and regular manner, and in the 
absence of any better showing than that submitted here, it will not be 
assumed that the special agent by threats and intimidation procured 
the relinquishment. 

he motion is denied. 


MINERAL LANDS _AGRICULTURAL ENTRY—PROCEEDINGS ON PROTEST. 
ASPEN CONSOLIDATED. | MINING Co. », WILLIAMS. 


. A mineral claimant, who in his application temporarily excludes part of his claim in 
conflict with an adverse agricultural entry, does not thereby absolutely waive 
and renounce all claim to the land so excluded, but may thereaiiter assert his 
right thereto, by way of pr ‘otest against the proof of the agricultural entryman. 
: tn proceedings under a protest against an agricultural entry, in which the mineral 
character of the land is alleged, the burden of proof is with the agricultural 
claimant, if the land i is returned as mineral in the SEryEyens -veneral’s report then 
in force. 
Fhe burden of proof rests with a protestant ite attacks. an agrienltur al entry on 
- ¢he ground of the “known” mineral character of the land at date of entry, 
irrespective of the fact that the land may have been returned as mineral after 
the allowance of the agricultural entry. 
Under the supervisory authority of the Department, aa: in the interest of the gov- 
ernment, evidence filed after the close of the hearing, ane the Snpea from the 
' decision thereon, may be considered. 
Land containing gold in sufficient quantities to justify men of ordinary prudence in 
the expenditure of money and labor in mining: developments must be regarded 
as mineral in character. 
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The absence of getleea mining operations will not be held to negative an nla eation 
as to the mineral character of the land, where such land is at the time involved 
, in litigation. . 
A pre-emption entry, covering land that is mineral 4 in character, oma made with the _ 
_ knowledge of prior mineral locations thereon, and of the fact that the land was 
'- -at such time regarded by many in the vicinity as valuable for the mineral 
therein, must be Feaocle as having been allowed for “know mn mineral land. 


| Secretary y Sinith to the Commissioner of the General Land Office, July 
7 7, 1896. » o “Asn BoP): 


The record in this case shows that on December 4, 1882, John R. 
Williams filed his pre-emption declaratory statement for the NE, 4 of. 
the NE, + of Sec, 12, T.10S., RB. 85 ake and the W. 4 of the NW. 4 and - 
the NW. + of the SW. 4 of Sec. 7, 7. 10 8., BR. 84 W.,, Leadville land 
district, Colenide, alléeine ern ee April 12, 1881. | 

On N oyanen? 25, 1884, upon the application of Williams, your office 
allowed him to amend his filing so as to embrace the 8. 4 of the ee 
the NE. 4 of the SW. 4,. and the NW. 4 of the SE. } of said See..7 oT. 
108., RB. 84 Ww. ee however, to any prior valid adverse alin: 7 

On February 11, 1885, Williams submitted his proofs and was allowed 
to make cash entry for the land covered by his amended filing. It will 
be observed that his entry embraces only one of the forty-acre tracts 
covered by his filing as originallymade. This he claims was due to the 
mistake of the party who made out his original papers for him. 

It is proper to state in this connection that said township 108., range 
84 W., was originally surveyed in December, 1881, and plat thereof filed 
in the | eadville office July 19, 1882, but the same was a by your 
‘office September 18, 1886. 

Two additional or supplemental surveys were made ander the direc-: . 
tion of your office in 1889 and 1890, respectively, and plats filed, but both 
were suspended April 24,1891. The latest and final subdivisional sur- 
vey of said township, and of the:several sections therein, was made by 
Deputy Surveyor Edward 8S. Snell in 1891. This survey was approved 
by your office December 30, 1891, and plat filed in the local office at Glen- 
— wood Springs February 8, 1892. By this survey the SW. 4 of the NW.4 
of said section 7 was found to contain less than forty acres, , and the : exe 
has since been designated as lot 4. 

The Aspen Consolidated Mining Company—a body corporate—is the 
owner of all title or rights that pertain to the Fowler, Fields and Lux 
placer mining . claims, which appear to have been located and duly 

recorded by the ace owners in May or June, 1883. These claims 
are situated along the Roaring Fork River, and inelude, to the extent 
of their length, the entire bed of the river except at a few places in its 
meanderings where there are sharp curves or bends. They conflict 
with the Williams entry to the extent of about twenty- éight acres. 
This conflict embraces a portion of the SW.4 of the NW. 4 (now lot 4), 
Sec. 7, which was covered by Williams’ original filing, ana also a por- 
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tion ‘of the NE. 4 4 of the SW. 4 of Sec. 7, not within his original, but. 
within bis amended filing. 

On March 4, 1891, the said company filed in the local office at Glen- 
wood Spring sits protest against the issuance of patent to Williams, 
wherein, after setting forth the existence of said placer mining claims, 
and the conflict, substantially as just stated, it is alleged, in effect: 

(1) That the land embraced by the said conflict is not. agricultural 
but placer mining ground; and | 

(2) That Williams’ filing and entry were not ee in eood faith to 
obtain the land for agricultural purposes but in fraud of the pre- 
- emption law for speculative purposes. 

On November 23, 1891, before said protest was dated upon by your 
office, the said company filed ; in the local office its application for patent 
embracing the entire area of said placer claims, and notice thereof 
_ appears to have been duly published and posted. 

On January 23, 1892, your office ordered that a hearing be had for 
the purpose of determining whether the land embraced in said conflict 
was known to be mineral in | Character at the date of the entry by 
Williams. 

The hearing did not take place, however, until March 20, 1893, and 
was not concluded until nearly a month later. In the cant ae to 
wit, August 18, 1892, the company filed its application to purchase the 
land. embraced in said placer claims, expressly excluding, however, 
“temporarily . . . . pending the determination of the titles” to 
the various tracts involved, under hearings already: ordered and others 
applied for, the land within the Williams’ conflict, and also all other 


 gonflicts disclosed by the survey and plat of said placer claims accom-. 


panying the said application, and also the original application for 

patent. The application as thus presented was allowed and entry was | 
thereupon duly made of the area not in conflict. ! 
Under date of August 23, 1893, the. local office reported the sonal of - 
‘the hearing and their finding upon the evidence, which, after a lengthy 
discussion.of the case in various stated aspects, is, in effect, that the 
land in controversy was not at the date of Williams’ entry, or prior 
thereto, of any value for placer mining purposes, but is valuable for 
agricultural purposes: And they thereupon recommended that the _ 
entry of Williams be approved and passed to patent, and that the 
protest of the plaintiff company be dismissed and its entry canceled 
for failure to establish the mineral character of any of the land © 
embraced in the placer locations. This, though the issue related to 
the character of the land in the Williams conflict only. Other recom- 
mendations were made which are not material to the issue. , 

‘Upon appeal from said finding, your office, on May 21, 1894, affirmed 

the same upou the question as to the character of the ian. and held 
- further that the plaintiff company, by its said temporary exclusion of 
conflicts, as stated, must be considered as having waived and aban- 
doned all right, title or claim to the excluded tracts. - | 
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At the hearing the burden of SrOOr was placed upon the company 
against its protest, and that view was sustained by your office decision. 

The case is now. before the Depar tment apes ape: ay une company 
from said decision. 

It is not deemed material that the saved specifications of error— 
eight in all—contained in the appeal, should be here set forth in detail. 
It is sufficient to say that they, in substance, deny the correctness ot 
said decision in the three following essential par ticulars: 

(1) In respect to the said temporary exclusion of conflicts. 

(2) In placing the burden of proof upon the company; and , 

(3) In affirming the finding ecw upon the ance of the euerat 
of the land. | 

These several assiguments will be considered in the order stated. 

LL. Itis proper to state in connection with the first question thus pre-. 
sented that on July 21, 1894, counsel for Williams filed a motion to dis- 
miss the said appeal on the alleged ground that in view of the effect 
given by said decision to the company’s application to purchase, it had 
become a protestant without interest, simply, and therefore was not 
entitled to the right of appeal. This motion your office. overruled, 
August 25, 1894, upon the stated ground that, even though the exclu- 
sion of conflicts operated ipso facto as the relinquishment by the com- 
pany of all right to the excluded tracts, yet such relinquishment could 
serve only to relegate the company to its possessory rights (if any it 
had) by virtue of the locations under which it claims; and therefore 
the interest it asserted was such as entitled it to the right of appeal. 
The motion has been renewed here upon me same grounds urged 
before your office. 

This whole question was facetly: considered and passed. anon by the 
Department in the case of the Aspen Consolidated Mining Company vw. 
John Atkinson, decided January 4, 1896 (22 I. D., 8). 

In that case it was held, in substance, that a mineral claimant, who 
in his application to purchase temporarily excludes part of his claim in 
conflict with an adverse agvicuitural entry, does not thereby absolutely 
waive and renounce all claim to the tract excluded, but may thereafter 
assert his right thereto by way of pee against | the proots of the 
- agricultural entryman. 7 

That vase was siniilar to the present one i respect to the question 
now being considered, and applying here the rule there : announced, it 
follows that your ofica ered in holding that the stated temporary 
exclusion by the company from its application to purchase operated as _ 
an abandonment or relinquishment of all right or claim to the land so | 
excluded. In addition to this, the application to purchase on its face 

clearly shows that no. such relinquishmeut or abandonment was 
intended or contemplated by the company, but that the purpose was 
to obtain title to that part of the land as to which there was no.dis: | 
pute, without waiving any rights the company had with respect to the 
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disputed tracts; and it would therefore work great injustice to the | 
company to give to its application an effect wholly different from that 
intended, and yet rigidly hold it bound thereby with no right of 
amendment. It is unnecessary to discuss the question as to the cor- 
rectness of the position taken by your office in allowing the appeal, 
inasmuch as the motion to dismiss must, in view of what has already 
been said, be disallowed. ) 

IL The burdeu of proof. . 7 

It appears from the records of your office ene in or about the year 
1882 the land in said township 10 8., range 84 W., was returned by the _ 
surveyor general as “rocky and mountainous,” aud the soil in and- 

— around section 7, in said township, as “third rate.” This return — 
. remained in force at the date of the Williams entry. : 

By a later survey, however, namely, that made by Deputy Surveyor 
Snell, as aforesaid, the lands in the valley of the Roaring Fork in and 
around Aspen were returned as mineral, and the lands embraced by, 
and in the immediate vicinity of, the placer claims now under considera- 
tion, were stated to be valuable for placer mining and rich in placer 
gold. This return also shows that it is based upon a personal inspec- 
tion of the land by the deputy surveyor who made it. The plat of this 
later survey was not filed in the local office, as we have seen, until Feb- 
ruary 8, 1892, after a hearing in this case had- been ordered. It is 
worthy of note, however, that at the date when the hearing was 
ordered, all former surveys of said township had been suspended, and 
there was, therefore, at that date, no effective return of the land in 
existence. The later mineral return was the only one in force at the 
date the hearing took place. 

Of course, if the former non-mineral (hardly agricultural) return had 

been still in force at that date, there could be no question that the 
burden of proof was properly placed upon the company in this case. 
But such was not the fact. That return had not only been suspended, 
but the records of your office disclosed the later mineral return. 
_-iIn the decision complained of it was held, in effect, that said later 
| return of the land as mineral, made subsequent to the date of Williams’ 
entry, vould not affect the question of the burden of proof. This view ~ 
is apparently based upon the idea that, inasmuch as the question 
whether the land was known to be mineral at the date of said entry is 
the main issue involved, the burden of proof a be determined by 
the returned character of the land as of that date. Whether based 
upon such oo or not, the conclusion. does | ae appear to be a 
sound one, : 

It is undoubtedly true that the main issue igeted is, “@hether the 
land in question was known to be mineral at the date of Williams’ 
entry. This issue, however, is presented in a ee OerOr popes 

(1) As to the character of the land; and 3 | 

(2) If mineral, was it known to be sach at the date of said entry? 
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In its first aspect the issue on behalf of the protesting company 
would unquestionably be supported by any evidence tending to show: 
the present mineral character of the land, for the simple reason that 
if mineral now, it has been so for ages, ane was so at the date of 
Williams’ entry. 

The mineral return which accompanied the Snell survey, and which 
was the only return in force at the date of the heari ing, constituted, 
— therefore, a prima facie showing that the land was mineral in character, 
as well at the date of Williams’ entry as at the date whe the return — 
was made; and in view thereof I am clearly of the opinion that it rested 
upon Williams to overcome by proofs the effect of that return, and the — 
burden was.therefore upon him to show its incorrectness. The author- 
ities are numerous upon the proposition that the returned. character of - 
land establishes a prima facie showing which places the burden upon 
the party who claims the land to ne of a iaorenl char acter. ey: 
need not be here cited. 

The secoud aspect of the issue is entir ely different from the fir st, and | 
presents a different state of facts. Here the record of the entry made 
by Williams, and the proofs upon which the’ same is based, constitute © 
a prima facie showing in his favor, which is not affected by the subse- 
‘quent return of the land as mineral, and even though he should fail to 
establish the non-mineral character of the land, it would still rest with 
the protesting company to show that its mineral character was known 
at the date of his entry. If he is found to have successfully carried 
the burden placed upon him by the surveyov’s return classifying the 7 
land as mineral, the controversy wonld be thereby ended in his favor _ 
withont more saying. . If, however, he is found te have failed in this, 
it will still remain to be dete aed whether the land was known to be 
-wineral at the date of his entr y, and upon this aspect of the main issue | 
the burden is shifted from Williams to the company. J am therefore 
of the opinion that your office erred in placing the burden of proof, 
without qualification, upon the protesting company. . 

IT], Was the land known to be mineral at the date. of Williams’ 
entry, February 11, 1885? . . 

As already sugg Beco: this is the main issue. involved in this case. 
Its twofold nature has been explained, and in view thereof it is to be © 
borne in mind that in considering the evidence upon the question of 
the character of the land the burden of ae rests upon the entryman | 
Williams. | 

The testimony of a large number of witnesses was submitted 2 atthe | 
_ trial below on behalf of each of the contending parties. The record, 
though already voluminous, has been considerably added to by the filing 
of additional evidence by each party against the objection of the other, 
since the appeal was taken. For the consideration of this additional 
evidence the supervisory authority vested in the Secretary of the Inte- | 
rior im such matters is invoked. | 
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. In view of the standing of the government as an interested party in — 
all cases like the present one, and the conséquent obligation resting — 
upon the Secretary, as the head of the Land Department (Knight v. U. 
_§. Land Association, 142 U. S., 178-181); and also in view of the mag- 
nitude of the interests involved i in this case, it has been determined to. 
consider all the evidence, whether submitted at the trial below or filed 
since’ the appeal.. ao 

It should be stated in this connection that the record is burdened 
with a great mass of evidence of which a very large part has no direct 
bearing upon any of the issues. Much of this irrelevant matter results 
from insinuations freely indulged in throughout the entire progress of 
the hearing, against the character of the opposing partigs and wit- 
nesses, the only effect of which has beén to engender a feeling of bit- 
terness which is to be regretted. Such testimony, as a general rule, — 
can serve no good purpose, and much valuable time and labor would be 
saved by a consistent endeavor in all cases, to confine the evidence to 
the questions at issue. The whole mass, however, has been gone over 
-and examined with care, and neither time nor labor has been spared in 
the endeavor to arrive at the facts of the case. 

For the entrymau Williams the testimony of himself and fifteen 
others was submitted at the trial below. From lis own evidence it- 
appears that heis a miner by occupation, and that before going to Aspen 
he had drifted around in Montana and Wyoming, mining and prospecting — 
for six or seven years; that he prospected arouud Leadville, Colorado, 
for three or four weeks immediately prior to going to Aspen, where he. 
arrived in the spring of 1530, at which time the place was a small 
mining settlement of less than one hundred people, only about thirteen 
of whom had been there during the previous winter; that at that time 
it was not known in what formation the mineral was to be found and 
no mibhing was earried on, but the people “were mostly prospectors, 
prospecting for mines;” that he went upon his pre emption clainrin June, 


~ ° 1880, and remained there about three months, living in a tent; that he 


then left the land and went up to the head of Difficult Creek and up 
Castle Creek, Maroon, and about Ashcroft, and spent most of his time 
prospecting for mines; returned to the land in the fall and put a stake 
on it, but had not then made up his mind to take it, and did not do so 
until the spring of 1881, and about June of that year he brought his 
family on from Pennsylvania, and settled on his claim; that there was 
then a shaft being sunk on the J. ©. Johnson mining claim about one. 
thonsaud feet from the exterior boundaries of his pre-emption, and min- 
eral was discovered therein about July 1, 1881; that he lived in Aspen 
during the winters of 1881-2 and 1882-3, and ou the land during the 
summers and during the winter of 1884 following, and cultivated por- 
tions of the same in potatoes and various kinds of garden vegetables 
during those years, and in 1884 ran a dairy on it and did quite a large 
business that year in selling dairy products, and each year he sold pro- 
duce from the ranch, as he called it. 
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He is acquainted with the placer claims in question—had heard of 
tien in 1883 or 1884. Had placer-mined in the Black Hills of Dakota 
and in Montana and prospectea in Colorado before going to Aspen; 
that he has prospected the Roaring Fork, but found nothing to justify 
the location of these claims, and had panned there before taking up | 
his agricultural claim but got all told only about eight or nine colors, 
and they were found down near the mouth of the Maroon. He also 

panned the ground covered by these placers in 1892, with Hooper, 
Herrick and others for the purpose of preparing affidavits to be used 
by the Mollie Gibson Company against these placer. people; that he 
panned six or seven days and got only four or five colors; that he had - 
also very recently panned the ground in conflict here and failed to get 
a color. He says that no portion of the placer claims is valuable for 
placer mining purposes, and there is no gold in them; that his pre- 
emption claim is worth from two hundred to three hundred. dollars per 
_aere for agricultural purposes, but has no value for placer purposes at 
all; that he had made a living there, had a dairy there, had sold over. 
two! thousand dollars worth of. potatoes in one year, aud had made 
considerable money there. He estimates the entire product of his 
ranch for the years 1881 to 1885 at $5,000. The altitude of his claim 
is between seven and eight thousand feet above sea level. 

He further states that there were no improvements of any conse- 
quence upon the ground covered by the placer claims in 1883 when 
they were located; that the Aspen district is a mineral country, but 
there is no mineral around where the rauches.are; that the J.C. John- — 
‘gon mine, near his claim, is now a rich, paying mine, that the Cowen. 


hoven Tunnel is situated on the easterly forty acres of his claim forthe: 


distance of about one thousand feet; that generally speaking the. rich- 
est pay in placer mining is found at bed-rock, but the formation of the 
Roaring Fork is not favorable for the discovery of gold by placer min- 
ing, and says, ‘there is no gold there 10 matter what it looks like;” 

that he is interested around Aspen in the Schiller, the Oro, the Branch, 
the Mint, and the Tenderfoot mines; the Sunday, and the Alva Adams; 
the Cowenhoven Tunnel, and the Pride.of Aspen; and in the Legal 
Tender, Mount Hope and Gavin—a group of mines—in the Independ- 
ence District; that there are gold mies, both placer and lode, at Inde- 
pendeice along the Roaring Fork, about eighteen miles above Aspen, 
embracing between two and three hundred acres, owned by himself and 
one lt. J. Bolles, the latter being also one of the owners of the Mollie 
Gibson mine; that he was interested in those Independence mines from 
the tine that Bolles became interested, and that may have been as early 
as 1886, and had shipped ore from them that rin one hundred doliars 
in gold to the ton; that there are paying mines in the vicinity of the 
easterly lines of his pre-emption claim, one of them being the Mollie 
Gibson, about tive or six hundred feet distant, which is one of the most 
valuable mines in the world, but was in debt when he proved up in 
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1885; fae the Smuggler, anon two. ‘hundred feet distant, is &@ mine 
now but was not in 1830; that he visited the Smuggler shatt i in 1850; 
and was aware of its workings when he took up his pre-emption, but 
never heard of the Mollie Gibson until 1884; that the Roaring Fork 
River is a winding stream such as would form riffies and bends calcu- 
lated to catch gold carried from the veins above. 

The other witnesses for Williams are, Lee Hayes, J. W. Atkinson, 
D, W. Brunton, T. O. Clark, J. EH. McClure, J. W. Elliott, Peter Lux, 
J. D. Hooper, L. J. Herrick, J. J. War oS Daniel esrae. DLR. OC, 
Brown, D. K. Hessoug, ‘Andvew M. MacFarlane and L. C, Welman. The 
testimony of nearly all of them is generally to the effect that the land — 
embraced in the Williams entry and the placer claims is wholly value-— 
less for placer mining purposes, but is good agricultural land, and they | 
variously estimate its value for agricultural purposes at from $100.00 
to $500.00 per acre, its close proximity to the markets being one of the 
principal elements considered in their estimates. The soil is shown to 
be a black sandy loam from six inches to four or five feet in depth,’ 
underlaid with large deposits of boulders, gravel and sand. Portions 
of the Williams entry are shown to have been cultivated to potatoes . 
and various kinds of vegetables and to have produced well. Wheat 
and oats also to a limited extent appear to have been raised upon it. 
It is admitted, however, by nearly all the witnesses that though land 
may be aerica tak al, that: fact is no evidence that it mee not contain 
inineral. 3 

Brunton was introduced as a mineral expert. Hedescribes the Roar- — 
ing Fork valley as having been formed by glacial action, and claims | 
that by reason. thereof it is not.a place where placer deposits are likely 
to be found, Indeed, he avers that such deposits are almost unknown 
in valleys formed by such action. Other witnesses, however, and 
amoung them several practical miners, described the Roaring Fork as a — 
valley in which the indivations are all favorable to placer mining. It 
also appears that Brunton, together with Atkinson, Clark, McClure, 
Elliott, Lux and Hayes, about two weeks before giving their testimony, 
examined all the land embraced by the placer locations, spending parts 
of several days in the work. They claim to have thoroughly panned 
the ground, aud aithough they found gold in small quantities at vari-_ 
ous places, they discovered none on the land in conflict, aud none any- | 
where, they say, of sufficient consequence to justify the expenditure — 
necessary to placer mining; and they state, most of them in positive 
terms, that the land is wholly valueless for placer purposes. Branton 
appears to be interested in various mining enterprises and is the > 
General Manager of the Cowenhoven Tunnel, but upon being asked 
whether he is interested in it, says he is not a stockholder, and simply 
gets a salary ag manager. 

Lux was one of the original owners of the placer claims but sold out 
early i in the action. 
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Of the other witnesses, Hooper, Herrick, Hessong and Warnock’ 
appear to have examined the land in the placer locations with Williams 
in June, 1892, for the purpose of becoming witnesses for the Mollie Gib- — 
son Mining Company in a controversy between that company and the | 
Aspen company. They admit having been employed by the Mollie 
Gibson company and that they were well paid for their services. They: 
did some panning and discovered some colors of gold, but say, in sub- 
stance that the land is far more valuable for agricultural than for 
placer mining purposes. Brown, MacFarlane and Welman testify 
from a general knowledge of the land that it is very valuable for agri- 
cultural purposes, but worth nothing for placer mining. Brown is 
especially severe in his denunciation of the placer claimants and shows. 
considerable bitterness of feeling towards them. He declares that the. 
ground in the placers, and in the Wiliams ranch, ‘¢ for mineral pe 
poses is of no value at all.” 7 
The remaining witness, George, was one of the geal owners of 
the George placer, adjoining the Fowler, and subsequently became 
interested in the latter. He retained his interest until 1889, when | 
_ sale was made through his co-owner Fowler to the Aspen Company. — 
Notwithstanding his connectiou with these claims, he says they nave 
no placer value. | 


From the testimony for the Aspen Company it appears that the 2 


Fowler, Fields and Lux placer miving claims were located, surveyed 
and marked upon the ground and notices duly recorded in May or 
June, 1883, at which time Aspen was still a small village. A number — 
of persons were originally interested in the claims and in the Van 
Cleve and George placers, located about the same time, among whom 
was D. D. Fowler, who claims to have discovered mineral in the land» 
as early as 1881. They were surveyed for patent in 189091 by United | 
States Deputy Mineral Surveyor John H. Marks, who says in his field 
notes that the survey ‘is identical with the respective locations” as 
originally inade, The surveyor general’s certificate filed in the com- 
 pany’s application for patent shows that more than the requisite — 
amount of annual assessment work had been done upon the several 
locations up to that date, and that such work inured to the benefit of 

all the claims. 7 

Speaking of the development workings upon the claims, Deputy 
Mineral Surveyor Marks in his report says: 

By these developments it was found that the auriferous ground or placer deposit 
was one continuous strata going deep under the bed of the river throughout the. 
entire claim. . | 

‘The witnesses who testified for the company on this point are, Cark 
Spangler, D. D. Fowler, William Me. Wilson, J. W. Calvin, David 
Welch, Samnel Martin, Josiah Tippett, Theodore Krauss, Thomas F. 
Harkins and Louis Zahl,. Their testimony is based upon personal 
examination and is. generally to the effect that. the altitude of the land 
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is too high for agricultural purposes, and that all the surface indica- 
tions, as well as discoveries of gold made in prospecting the same, are 
favorable to placer: mining ae show that there are rich deposits of 
placer gold at bed-rock. | 

Fowler is an experienced placer miner. oe he has aneected ie 
ground time and again all over the river bottom and in a hundred or 


more other places, and always found gold; that he first discovered the 


gold in 1881, but made no locations until 1883. Several attempts were 
made by the original locators to sink shafts to bed-rock, but quick-sand 
was encountered, and for lack of means to properly carry on the work 
they failed. He says he has no donbt of the existence of rich deposits 
of gold in these claims at bed-rock, and that what is needed 18 ee 
capital to properly develop aud mine the saine. | | 

Spangler is the President of the Aspen Company. He went to Aspen 
in the spring of 1889 before the purchase by his company of these 
claims, and spent a week examining and prospecting them. Herequired 
Fowler to pan the grouud at sueh places as he directed, some fifty or a 
hundred pans or perhaps more, and says they obtained a great many 
parts of gold, enough to satisfy him that gold existed in the ground in 
paying quantities. He had some of the samples taken by him tested, 
and upon finding them to be gold he made a report favorable to the : 
purchase of the claims by his company. 

Wilson, Calvin and Welch examined the claims together in March, 
1893, and say they discovered gold in them snfficient to justify a pru- 
dent man in expending money to mine and develop the same to bed-rock ; 
that they are located favorably for placer mining upon a large scale; 
that they panned the ground thoroughly, including six or eight places 
on the conflict with the Williams entry, and got colors there. At least 
two-thirds of the pans produced colors, the largest product being sixty 
or seventy-five colors to the pan. They also took a sack of dirt at hap- 
hazard from the claims which they securely kept, and a portion of it 
was afterwards panned in the local office during the progress of the 
hearing and disclosed, according to the testimony of Williams, twenty- 
three colors of shot gold. Other witnesses counted more than twenty- 
three colors. 

These three men appear re be above reproach and thoroughly relia- 
ble. They are about the only w itnesses, however, against whom some 
aspersions have not been cast in this case. | Wilson is a practical miner. 
They say the sack of dirt was taken at a point. selected by themselves 
and just as deposited by nature and was kept in that condition until 
panned in the local office. The question is raised as to whether this 
sack of dirt came from above or below the mouth of Castle Creek, 
which empties into the Roaring Fork below the land in controversy 
here. The evidence on this point is meagre, but shows that the dirt 
caine from a point a short distance above the county bridge. This 
bridge is shown to span the Roaring Fork a short distance above the 
oul of Castle Creek. 
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Harkins and Tippett, both practical placer miners, say file land is of 
drift or wash formation, composed of gravel and black sand, and is 
placer ground fay orably situated for placer mining, with ample supply 
of water. Tippett further says that he found plenty of quartz there as 
good as he ever saw, aud a great deal of black sand.. He thinks the 
supply of gold for these placers has come from the head of Diffienlt 
Creek, where he says there are leads of iron quartz from which he has 
recently taken assays that netted over two ounces of gold. Other wit-. 
nesses say thit the principal sources of supply are the gold veins or 
lodes at Independence, about eighteen miles up the river, as to the 
existence of which there seems to be no controversy. 

Martin saw the panning in the local office and testifies fiat he has 
found similar colors and larger ones on these placers; that he has 
panned the ground aud has gotten as many as thirty-six colors of gold 
to the pan aud-has found lots of fine shot gold. . Zahl is‘a jeweler, who 
. tested the samples taken from the land by Spangler and says he found 
them to be gold. Kraussis a chemist and assayer, who being in Aspen 
on @ visit in 1885 says he examined the claims for Fowler, and the result 
showed them to be valuable placer grounds; that he assayed some of - 
the metal.taken by himself from the placers by the panning process, 
and it figured out fifty cents worth of gold to the cubic yard. | 

A certified copy of the return by United States Deputy Surveyor 
Snell of townships nine and’ ten—the latter embracing the Williams 
entry and these placers—which accompanies the report of his said’sur- 
vey thereof (1891), was filed by the company. The following extracts 
bearing particularly upon this controversy are taken from that return: . 

In the valleys is found a rich deep alluvial loam susceptible of producing heavy . 
crops of all vegetables and cereals with irrigation. Practically all of the valley 
lands have. been located and filed upon by people contemplating tilling the soil or 
with a view to secure lands fabulously rich and valuable for mineral, both placer 
and other deposits . . . . Placer deposits were first discovered along the Roar- 
ing Fork in township ten . . . . in 1882, since which time mining interests 
have steadily advanced and numerous deposits of mineral both placer along the 
river, and veins in the mountains to the southwest, have been discovered and devel- 
oped, till now these townships embrace a region of mining activity unparalleled in 
the State. Among the many developments and enterprises here, the project.to wash 
the entire bed of the Roaring Fork River for a distance of several miles is especially 
worthy of note. . 

The river in its course through these placer ¢ erounds described in my notes, flows 
in a bed some eighty feet below the general level of the valley, and is within thirty | 
feet of bed-rock as is shown by the extensive improvements on the placers, which > 
however have been carried only to such an extent as to prove beyond a doubt the 
value of the mineral deposits embraced thereby ; . . . JTmadea personal test 
of these strata i in several places along the river, and was thereby convinced of the 
real worth of the lands for the purpose claimed. I was advised that it was the 
intent of the company controlling these claims to put in a complete system of dams, 
‘flumes and pipes for hydraulic mining in the near future. The history and record 
of placer mining along California Gulch near Leadville, to which this case is analo- 
gous, Will snrely justify such an expenditure of money. 
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It j ts Gixther shown that after the examination made by Spangler as 
- stated, the Aspen Company people sent an attorney from Washington 

at a cost of eight hundred dollars, including expenses, to investigate 
the title, and upon his report that the title appeared of record in good 
shape, the claims were purchased at a price of about $14,000; that the 
— Aspen Consolidated Mining Company was thereupon organized and 
the title conveyed to it; and the company has siuce expended about 
$15,000 on these claims in trying to clear up the title and in other ways. 

-4t also appears that there exists in Aspen considerable bitterness of 
feeling against the company, presumably due to its efforts to perfect 
its title against various and sundry conflicts, Spangler states that he 
was unable on account of this feeling to obtain the attendance of wit-. 
nesses he otherwise could have gotten. Gall says that upon the occa- | 
sion of oue of his visits at Aspen to have assessment work done he 
was advised to stay away from the claim or his life would be in danger. 

It further appears that in July, 1887, the then owners of these and 
the George aud Van Cleve placer claims, among whom was the witness. 
George, acting for himself and two others, sold-and conveyed to the 
Dv. and R. G. RB. B. Company the right of way for its road-bed through 
the claims for a consideration of $1,425 cash, 

From the evidence filed since appeal it appears that the entryman 
Williams, on. February 19, 1892, sold and conveyed to David R. C. 
Brown (the same Brown who was a wituess at the hearing) the easterly 
forty acres of his entry, “ together with all the improvements upon said 
land situate,” for the stated consideration of $110,000, and, on Ieb- 
ruary 23, 1892, said Brown conveyed said forty acres of land and 
improvements to one Joel T. Vaile for the consideration of one dollar; 
that under a charter of the last mentioned date, but not recorded ati 
June 9, 1893, the Free Silver Mining Company was organized with a 


 -gtated capital of $5,000,000, with the said David R. C. Brown as its 


President, one of its stated purposes being “ to acquire, sell, lease and 
operate mines and mining properties bearing gold and silver” and other — 
metals, in the State of Colorado; that on July 1, 1893, said Brown and 
Vaile by their joiut deed conveyed said forty acres and improvements 
to said Free Silver Mining Company for the consideration of one collar, 
and on the same date said company by its said President executed a 
mortgage upon said forty acres and unprovements, excepting a smal] 
portion in conflict with the Emma Lode mining claim, to secure its 
bonds for a loan of $100,000 to be used in the purchase of machinery 
and in the development of said land as mining property. It will be 
remembered that the Cowenhoven Tunnel, of which Brunton is the Gen- 
eral Manager, is situated on this forty acre tract; also that Williams 
testified at the hearing that he was then interested in it, although it. 
now appears that he had previously conveyed the property away. His 
said deed to Brown was not recorded until June 7, 1893, after the 
hearing had ended. : 


? 
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It further appears that by Seu of March 30, 1895, the Free Silver 
Mining Company conveyed to the Smaggler Minine Company a portion 
of said forty acres, probably about one-half thereof or less, for the con- 
sideration of $25,000 cash, and the further sum of $50,000 to be paid 
out of the returns from ores to be extracted therefrom; and that by ~ 
‘contract of the same date, between said companies, it was agreed, 
among other things, that the former company should speedily sink a_ 
working shaft upon the premises to the depth of twelve hundred feet, 
and that upon certain stated terms the latter company should have the 
use thereof in the development of its said purchase. 

On June 24, 1895, counsel filed the atfidavit of Williams, Brnaton, 
Hessong, MacFarlane and Atkinson, in substance reiterating their 
views expressed as witnesses, relative to the character of the land, and. 
further stating that no assessment work was done on the placer claims 

for the years 1893 and 1894; and also the affidavit of Jaines M. Down- 
ing to the effect that no Roties in lieu of assessment work for those years 
had been given. Further affidavits of Williams and Brown to the 
effect that the former has no interest in either the Free Silver or 
Smugeler mining companies were filed December 4, 1895. Later still . 
the affidavits of said Williams and Brown to the effect that the actual 
consideration of the deed of February 19, 1892, was $20,000, instead of 
$110,000, were filed; and also the further affidavits of Brunton and 
Brown, apparently in explanation of the various transactions of the 
Free Silver and Smuggler mining companies relative to the said forty 
acres of laud and of the location of the Cowenhoven Tunnel thereon. 
Brunton states in this his last affidavit that ‘he is one of the original 
projectors and owners of the Cowenhoven Tunnel,” although in his 
testimony he denied being interested therein except as General Manaver. 

Such is believed to be a fair resume of the evidence upon this brauch 
-of the case. In view thereof I am unable to escape the conviction that _ 
the land in controversy contains valuable mineral deposits such as the 
mining statutes declare to be “free and open to exploration and pur- 
chase.” -There can be no question that gold has been. discovered on 
. these claims,.nor do I think there can be any reasonable doubt upon 
the whole evidence that it exists in sufficient quantities to justify men 
of ordinary prudence in the further expenditure of money and labor in 
their development (Castle v. Womble, 19 L: D., 455). Considerable 
- money and labor were expended by the original ears. who appear to 


-. have been men of ordinary prudence, and much jaezex expenditures 


have been made by the persons composing the Aspev company, who 
appear to be business meu of character and standing. All parties 
adinit that in placer mining the richest deposits are generally found at_ 
bed-rock; and in this case the heavy preponderance of the evidence | 
- points, in my judgment, irresistibly to the conclusion that the working 
and development of these claims will disclose valuable deposits of min- 
eral, and thatin this respect the locations are such as are entitled to 
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the protection guaranteed by the mineral laws. True, no active min- 
- ing operations have been carried on by the company siuce its purchase, 
and much is attempted to be made of this fact. The record discloses, 
however, that nearly the entire claim is covered by conflicts, and 
that, so to speak, almost every foot of the ground has been or is 
being stubbornly contested. Under such circumstances it would seem 
impossible for the company to carry on active and expensive mining 

operations until the conflicts have been adjusted. Active mining 
_ operations are not essential in order to establish the mineral character 

of land (Johns v. Marsh, 15 L, D., 196), and such a requirement under 

the circumstaices of this case would be wholly unreasonable. 

The good faith of Fowler, one of the original owners, has been 
attacked, and, also, to some extent, that of the present owners. The 
principal assaults have been made upon Fowler. His evidence, how- 
ever, does not stand alone, but is abundantly supported by other wit-. 
nesses and completely sustained by the reports and field notes of two. 
deputy surveyors, as we have seen, based upon personal tests and 
examinations. The claims were located at a time when Aspen was not 
a town of any consequence, and they appear to closely follow the bed of . 
the river. It seems unreasonable, therefore, that they could have been 
taken up for other than mining purposes. 

There is no evidence to support the insinuations ss dgiead: in by some 
of the witnesses—Brown especially—to the effect that the present own- 
ers purchased the claims with the view to obtaining the valuable 
improvements thereon. : 

These charges and insinuations by Williams and Brown cannot have 
much weight, in view of their testimony at the hearing that the whole 
of the former’s entry is agricultural land and of no value at all for min- 
eral purposes, while at the very time they were SO testifying there was 
in existence, but kept from the public records, the aforesaid deed of 
February 19, 1892, conveying forty acres of the land at an enormous 
price to be used for mining purposes. Williams also testified at the 
trial that. he was then interested in the Cowenhoven Tunnel, not- 
withstanding the existence at that time of his said deed conveying to. 
Brown the forty acres on which the Cowenhoven Tunuel is located, 
“together with all improvements;” and on November 30, 1895, he made 
an affidavit to be used in this case wherein he says that since said con-. 
- veyance he has had no interest whatever in said forty acres of land or _— 

any part thereof. Brunton, another witness for Williams, to whose » 
evidence considerable importance is sought to be attached, contradicts 
‘his own testimony relative to the Cowenhoven Tunnel, as we have seen, 
by an affidavit recently filed under the changed condition of things. 

Considerable evidence was introduced upon the question of the com- 
pliance with the law by the mineral claimants in various and sundry 
particulars, and especially in respect of the annual assessment work 
required. That-question, however, is not material to the present con- 
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‘troversy, inasmuch as it could not avail the agricultural entryman, even’ 
. if it were shown that there was a failure in these respects. They are 
matters, so far as this case is concerned, between the pover nment and — 
the mineral claimants. 
The evidence also discloses the existence at extensive paproeomente 
upon these placer claims estimated by some of the witnesses to be of : 
great value. But few of these improvements .are upon the land here 
in controversy, and none of any material consequence is shown to have 
existed. at the date the placer claims were located and the locations 
recorded. They must be considered, therefore, as having been erected 
with full notice of these eens and their existence cannot a the - 
question here. . : eae 
A careful consideration of the aiiole: record. has ig ced ‘ie: con- 
viction that the land in conflict between the placer claims. and said 
agricultural entry is mineral in char acter, and I must therefore so hold. 
No other part of the Williams entry, however; is in controversy im: 
this case. | , 
The only remaining question to be. determined is, whether the land: 
was known to be mineral at the date of Williams’s entry. H ere, aS We 
have seen, the burden is on the protesting company. | | | 
- The eaiente on this point is that mineral was discovered: in the 
placer claims, and. they were located and their boundaries surveyed 
and marked on the ground and the locations recorded in 1883. The 
field notes of Deputy Mineral Surveyor Marks show that his subse- . 
quent survey of the claims (189091) was based upon and is identical 
with the original locations. : 
Among the original locators -were Tae and Gauls two of the 
detendant’s witnesses. Of his other witnesses Herrick says he is 
acquainted with the river bed along where “these placers were staked: 
out,” and he thinks he first heard of the claims in 1883. McClure says 
he heard so much talk about them in 1883 that he went and prospected 


them for his own satisfaction. Atkinson says he heard in 18838 of gold -- 


being discovered in the claims, and “saw them working there.” Wil- 
hams himself says he heard of some work being done on the placer 
claims in 1883 or 1884, and “seen them do some work there at that 
time.” Other witnesses testify as to the known existence of the claims 
_in 1883 and 1884, and also as to gold having been discovered in them. 
As against ene showing nothing is presented by the record except 
the evidence denying the mineral character of the land, which, of 
‘course, involves a denial that it.could have been known ince tad: 

In tho. case of Noyes ». Mantle (127 U.S. pe) it was held by the 
supreme court that: 


. Where a location of a vein or lode has been made under the law, and its bound- : 
aries have: been specifically marked on the surface so as to be readily traced, and 


- notice of the location is recorded in the usual books of record within the district: 


we think it may safely be said that the vein or lode is known to exist, althongh 
’ personal knowledge of the fact may not be possessed by the applicant for a patent. 
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The information which the Jaw requires. the locator to g give to the publi¢ 
- must be deemed sufficient to acquaint the applicant with the existence of the vein 
or lode. 


While the court an that case had inden consideration the location of 

a lode or vein, there cau be uo guestiou that the language used is 
equally applicable to placer locations. The decision of the court is: 
therefore directly in point, and would seem to be a controlling authority, 

Independently thereof, however, I am persuaded by the facts of this 
case that Wiulhams knew at the date of his amended filing, as well as 

at the date of his entry, of the existence of the placer locations, and 
that the land embraced thereby was claimed as inineral land; and that 
many other people i in and: around Aspen knew the land to Be mineral. 
I am constrained to hold , therefore, that at that date ‘the aréa embr aced 
by the. conflict here presented was known mineral land, and in view 
thereof the entry of Williams must. to that extent be canceled. It is 
not intended, however, to express any opinion as to the character of 
the land severed by said entry outside the said conilict. That question. 
is not involved in this controversy: 

_ Under date of October 21, 1895, an opinion was handed down in this 
case embodying poaelaaions in somé respects different from those 
herein set forth, but was subsequently recalled for further consideration. 
That opinion is now hereby revoked, and the case will be finally adju- 
dicated upon the principles announced in this opinion. 7 


NOTICE OF SETTLEMENT CLAIM—PRIORITY OF SETTLEMENT... 
PERRY | BT AL. ¥. HASKINS, 


The notice of a claim given by settlement is confined to the technical quarter section. 
on which the settlement is made. 

A contestant alleging priority of settlement, as against the right of a record entry-: 
man, is not entitled to a favorable judgment, if the fact as alleged is not estab-_ 
lished by some preponderance of the testimony. | 


eee y Smith to the Commissioner of the General Land Office, July 
(W. A. LL.) i TASS G se ge, ele ale W.) 


George F. Haskins made homestead entry No. 11, for lots 2 and 3. 
and the SW. 4 of the NE. 4 and the SE. 4 of the NW, 4 of section 15, 
T. 29 N., RB. 12 W.; , Alva, Oklahoma, on September 18, 1393. 

On Sanismbor 26, 1893, Ezra Perry filed affidavit of contest against 
said ony alleging prior settlement as to lot 2 and the SW. 4 of the 
NE. 4 of said section; also that said entry was fraudulent by reason 
of ‘Haskins having entered the Cherokee Outlet in violation of the 
President’s proclamation. - 

On September 30, 1893, Hattie M. Davis filed an affidavit of eoneeee 
| against said. entry, slicaine that: she. was the first settler; also that. 

Haskins was not a qualified homesteader. eet 
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A hearing was piensa: between the eer for June 13, 1894, at 
which time the parties appeared and submitted testimony. ei 
On January 7, 1895, the local officers rendered their decision, in. 


- which they roconimented that Haskins’ entry be -held subject to the 


prior right of Ezra Perry as to lot 2 and the SW. 4 of the N Hi. 4 and: 
the contest of Hattie M. Davis be dismissed. 

From this decision Haskins and Miss Davis appealed. On June 15, 
1895, your office passed upon tbe several grounds presented by said 
- appeals, and affirmed the decision of the local officers as between Has- 
kins and Perry, but modified their decision as between Haskins and 
_ Miss pee by directing that they be. allowed to divide lot 3, and the 
SW. 4 of the NE. 4 equitably between them, and that failin g to agree 
upon such divigion: it be sold to the highest bidder. . = 

From this decision Haskius and Miss Davis have appealed to une: 
Department. 

The most important questions presented by the appeals are, first, as. 
to the qualifications of Haskins and Perry as settlers, and, second, as 
to'who. made settlement first as between Haskins‘and Miss Davis. 

Your office found that the charge of disqualification was not. sus-. 
tained against either Perry or Haskins, and that finding is approved. © 
As neither Haskins nor Miss Davis made settlement on the NE. 4, and: 
‘Perry did settle on it before Haskins made homestead entry, since he 


is found to be a qualified settler, his right to lot. 2 and the SW.4 of the 
NE, 4 would seem to be settled. The settlement of Haskins and Davis 


being. upon the NW. 4 was no notice to Perry that they, or either of 
them, claimed anything on the NE. 4, and did not therefore operate as 
an appropriation of the NE. 4. It is a well-established doctrine, that 
actual settlement upon and possession of any subdivision of a quarter-.— 
section will constructively extend to and embrace all of its subdivi- 
sions, but will not extend beyond them. Pooler v. Johnson (13 L. De, 

134). The date of Haskins’ entry, therefore, fixes the date of his olan 
_ to the NE. 4, and as Perry’s settlement upon it preceded the entry, » 
— this part of ane entry must fall. | 
-The evidence shows that Haskins and Miss Davis made their respec- | 
| tive settlements on September LG, 1893, and near the same time, upon. 

fractional NW. 4+ of Sec. 15. On September 18, 1893, Haskins made 

homestead entry No. 11, which embraces both the fractional NU. 4 and 
the fractional NW. +4 of said section. Haskins followed his settlement 
and entry promptly by improvements and, the establishment of resi- 
dence, and the main question remaining to be determined, is whether 
or not Miss Davis has made good the allegation in her affidavit of con- 
test, that she was the first settler upon the land. The entry must 
either stand or fall. If the proof shows that Miss Davis preceded Has- 


-. kins in reaching the Jand: and performing the first acts of settlement 


upon it, aS she alleges: is true, then the entry must fall, but if the proof. 
fails to show that, then the entry must stand. The local officers eXpress. 
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the opinion that she has failed to show by a preponderance of the evi- 
dence that her settlement was poor’ to that of Haskins. On this sub- 
ject your office says: : : . 

‘Davis and Haskins both rely on their acts of settlement. The evidence shows 
that they were on the line, separated from each other by the fence enclosing the 
booth, one of them at the SE. and the other at the SW. corner of said enclosure; 


that at the signal given Haskina took one step and commenced. to dig a hole and 
Miss Davis stuck a stake. 


Your office finds that the testimony is éonnienne: but that Miss ieaeis | 
does not show by a-clear preponderance thereof, that she performed the 
first act of settlement, but that the acts were simultaneously performed | 

by her and Haskins. : | 

It is to be borne in mind that the aligention of Miss Davis i is that fhe: 
settlement was prior to that of Haskins, and not that it was made at 
the same time. Her undertaking was to show that it was prior. If 
she had only alleged simultaneous settlement, her affidavit would have 
stated no cause of action as against the eutry, and would have been 
demurrable. Having alleged priority of settlement, she must show by 
some preponderance of the testimony, that her settlement was prior, or. 
her case fails, and the entry must stand. That she has failed to do 
this, is the conclusion reached by the local offivers and your office, and 
that conclusion is concurred in here. 

The other questions presented by the assignment of errors do not 
affect the merits of the case, and need not be considered. 

Your office decision is affirmed, as far as the same relates to Perry’s 
contest, and reversed as to the contest of Miss Davis, which is dis- 
- missed, and Haskins’ entry held intact as to the fractional NW. 4 of 
section 15, T. 29 N., R. 12 W. 


HOMESTEAD ENTRY—MARRIED WOMAN—WIDOW. 
MARTHA HK. WHITE. 


Where a single woman makes a homestead entry and thereafter marries a man who _ 

| has a similar claim, and the husband dies, the widow is entitled to submit proof - 

under the claim of her deceased husband, and also maintaiv her own claim; by 

compliance with the law in the matiter of residence, if no adverse right attached 

thereto during the time her legal residence was on the land covered by her hus-. 
band’s entry. 


Secretary Smith to the Commissioner of the General Land Ofice, July 
(W. AL) , 7,1896. | ae 


~ On October 27, 1890, Martha K, Church made homestead entry, No. 
6584, for the NE. 4 of the NW. 4, the N. 4 of the NE. 4, and-the SE.4 
of the NE. 4 of See. 14, T. 12S., R. 62 W., Pueblo, Colorado, land di strict 
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and on December 6, of the same year, Richard H. White made home. _ 
stead entry No. 6662, for the E. 4 of the SE.4 of Sec. 2, and the N. 4 of a 
the NIK. 4 of See. 11, T. 12 8., R. 62 W., same jand distvicr. | 

“December 31, 1890, said Martha E. Church and Richard H. White . 
- were married, and lived together as husband and wife until the time of 
his death, shiloh occurred J uly 3, 1891. 
| September 10, 1894, Mrs. White submitted final proof ¢ on her deceased 

husbaud’s anbey. | 

March 12, 1895, your. office mes said entry for patent: and at the 
same time held Mrs. White’s entry for cancellation  assignin g as reason | 
for this action, that: — | | | 
- It appears from the record in these two cases that Mr. and Mrs. White intended 
to maintain separate residences at the same time, so that by virtue of such residence 
they could perfect title to the lands covered by their respective entries. This can” 
not be done. See cases of Haus K. ns 15 L. Ds a Jane Mann, 18. 
L.D., 116. | 

Mrs. White’s opel feng gs the case before the Department. 

The testimony and affidavits submitted show that from the date of 
their marriage to June 6, 1891, Mr. and Mrs. White resided upon her. 
claim; that on the latter named date they moved on to his claim, where 
they conde until July 3, 1891, when he died; and that shortly after 
the death of her husband Mrs. White moved ‘back to her own claim, 
where she has since resided. 

“A husband and wife, while they live together as such, can aleve but 
one residence, and the hone of the wife is pr eannplively with her hus- 
band.” Bullard v. Sullivan, 11 L. D., 22.. From June 6, 1891, to the 
_ date of the death of Richard H. White, I Mrs, White’s s legal residence 
was with her husband on his claim and she stood in the position of 
having abandoned her own claim. After his death she was under no 
legal obligation to continue-lher residence on his claim in order to per- 
fect title thereto. Tauer v. Heirs of Walter A. Mann, 4 L. D., 433 
She might reside where she pleased. She chose, as shown by the tes- | 
. tlinony, to renew her residence upon her own claim. : 

In the case of Dillivan v. Snyder, 5 L. D., 184, it was held that a 
widow may make in her own right a homestead oniee though at such 
time holding Jand covered by the homestead entry. of her deceased 
husband upon which final proof has not been made. | 

No adverse right had attached to Mrs. White’s claim ne her 
temporary abandonment of residence thereon and she still had time, 


after her return, to comply with the legal requirements in regard . to e 


residence, I am consequently of the opinion that your office decision 
holding her entry for caucellation was erroneous. Departmental deci- 
‘sion of June 13, 1896, (not yet promulgated) is revoked and set aside. — 
Your office decision is reversed, and. Mrs. White’s entry will remain. 
, intact, subject to compliance on her part with law. 
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. RE-INSTATEMENT—INTERVENING ENTRY—COMPLIANCE WITH LAW. 
UNITED STATES v. DAYTON. — 


‘An entry inadvertently canceled on the report of a special agent, pending the appli- 
_. cation of the entryman for a hearing, should be reinstated, with due OREOELUDILY 
given for the entryman and fntereouine claimants to be heard. . 
A timber culture entryman cannot be required to show compliance with the law 
- after his entry is vanceled, and walls the land is covered by the intervening | 
entry of another. 
- A timber culture entry will not be canceled for failure oy secure satisfactory results 
| whe e good faith on the part of the entryman is manifest. 
Secretary Smith. to. the ade of the General Land Office, July 
(W. A. lL.) Te S000. | . (C. W. P.) 


-. I have considered the case of the United States against Lyman C. 
Dasioi involving his tiinber culture entry, No. 5259, of the SH. 4 of 
Sec. 2, T. 122 N., R. 64 W., Watertown land district, South Deiota. 

The entry was made Mareh 10, 1882. 

Upon a report of a special agent, “that five acres had been br oken. 
late in the fall of 1882, and seven acres late in the fall of 1883, some 
sod plowed under in the fall of 1884, and since then nothing done 
except a little pretended cultivation until July, 1856, when seven acres 
were plowed, but not planted or cultivated. The Balance of the tract 
said to have been broken is now a mass of. weeds and grass. Not two 
hundred live trees on the land. Entire want of good faith shown by 
claimant,” the entry was held for cancellation by your office on June 
22, 1887. 

Owing to the application of Dayton for a hearing being mislaid in 
the local office, the entry was erroneously canceled on March 12, 1889. 
‘Ou March 18, following, J. H. Hauser made timber culture eutry of 
the land. Afterwards Dayton’s application for a hearing having been 
found, a hearing was ordered by your office on August 18, 1891, “with 
the view of reinstating Daytou’s entry, if found, in all eaenouis: valid, 
and in the event of such finding, to cancel that of Hauser.” On April . 
15, 1893, the register and receiver rendered a decision adverse to Day- 
ton, and recommending that Dayton’s entry should not be reinstated, 
and that Hauser’s entry should remain intact. Dayton appealed. - 
Your office reversed the judgment of the local officers, reinstated Day- 
ton’s entry, and held Hauser’s entry for cancellation. 

Hauser has appealed to the Departmeut. I agree witb your office 
decision, that the cancellation of Dayton’s entry being illegal, it should 
have been reinstated, a hearing ordered on the special agent’s report, 
and Hauser required to show cause why his entry should not be can- 
celed. William E. McIntyre (6 L. D., 503); Fleetwood Lode, (12 L. D., 
604); Southern Pacific BR. R. Co. v. Stillman, (14 L. 16 ea GF | 

But this error was in effect cured by the hearing which was had 
pursuant to your office order of August 18, 1891, and the parties in 
interest have therefore had their day in court. | | 
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Testimony was taken on both sides, and shows that during the first 
year (1882) five to seven acres of land were broken; that the next year 
(1883) seven more acres were broken in the early summer, and the land 
_ broken in the preceding year harrowed and sowed to oats; that in 1884 
the land was re-plowed and planted to tree. seeds of elder and ash; 
that in 1885 the land. was plowed and seven acres planted to tree seeds; ; 
that in 1886 trees only came up on about three acres, which were culti- 
vated by claimant, and nine acres plowed and planted to seed; that in 
1887, the trees elantea in 1886 came up and were cultivated dugine the 
eon ce; but died during the summer; that the land was cultivated and 
nine acres plowed back and planted: to tree seeds; that in 1888, nota 
_ great many of the seeds planted in 1887 came up, but that the trees 
growing were cultivated, and the rest of the land, about nine ACTes, 
plowed back, and about ines Acres planted to tree seeds. a 

On March 12, 1889, Dayton’s entry was canceled, and on March 18, 
fSlloming. eee allowed to make entry of the land, which con: 
ferred upon him the right of possession (Simms ¢t al. v. Busse, 14 L. 
D., 429), After that Dayton was not required to cultivate the land, and 
it i not necessary to inquire whether anything was done by him upon 
the land or not.- 

' As is usual in cases of this character the eviclence as to ie condition 
of the ground, the cultivation of the trees and the growth of weeds is 
conflicting, but, in my judgment, the government failed to show by a 
preponderance of the evidence submitted, that the claimant had not 
acted in good faith, or that he bad not planted and re-planted the land, 
and endeavored to promote the growth of trees. Owing to his absence 
from the Jand, his ill health and bad judgment in planting, he appears - 


not to have obtained as good results as some.of his neighbors, but lam . - 


of opinion that what he did manifested good faith—a bona fide effort to 
- comply with the law, which is held in the recent decisions of the Depart- | 
ment to excuse a failure to comply with the letter of the law. (Taylor 
». Jordan, 18 L. D., 471; Greenough v. Wells, 19 L. D., 172.) Conse- 
quently Iam of epinice that your judgment, reversing the register and 
_ receiver, is correct. The decision appealed from is therefore affirmed. 


——— 


FI OMESTEAD CONTEST--DEATH OF ENTRYMAN—AMENDMENT. 
Gaunt v. RUTLEDGE ‘ET AL, | 


In a contest against the entry of a deceased homesteader the heirs should be made 
party thereto, but, if they are not so included in such proceeding, and the. 
Commissioner thereafter remands the case with leave to amend, such right. of 
aimendulent; so allowed, is not defeated by a subsequent intervening contest. 


: Seer etary Smith to the Commissioner of the General Land Office, Suly y 
7, 1896. 7 (J. L. MeO.) 


On Keil 10, 1890, John C. Stewart eae Thomosead entry for lots 4. 
aad 2 of Sec. 12 A he ap N.,; BR. 5: WwW. I. M. Oklahoma land district, 0. T. 
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It is shown that he resided upon said tract until his death, which 
occurred: on January 26,1891. He was about seventy years of age. 
So far as known he left no widow nor descendants. Whether he died 
testate or intestate does not appear. _ | oe 

After his death one Rebecca A. McKeurley claimed to be his niece, 
only heir at law and devisee. » 

On June 23, 1891, Sarah R, Rutledge bought. from said Rebecca A. 
McKeurley i relinquishment to the United States of all her right 
title, and interest, in and to the land embraced in the entry of said 
Stewart, deceased, paying therefor a tract of land in Kansas, valued 
at $700 or $800. The next day (June 24, 1891), said relinquishment 
was filed in the local office, Stewart’s entry was canceled, and Sarah 
R. Rutledge was allowed to make homestead entry of the land. 

The relinquishment was transmitted to your office, which, by letter 
of August. 3, 1891, refused to accept it, because no satisfactory evi- 
dence was cubation to show her right under the law to the land in 
question, and directed the local officers as follows: 


You will therefore reinstate said entry on your records, advise all parties in inter- 
est of the action taken, and at the same time notify McKeurley that before her right 
to relinquish said entry can be recognized by this office, it will be necessary for her 
to produce evidence, under the seal of the proper cotirt, showing that she is either 
devisee or only heir of .said Stewart. 


On October 6, 1892, Mrs. Rutledge filed her affidavit of contest 
against Btcwart's homestead entry, alleging that he had 
wholly abandoned the tract, and changed his residence therefrom for more than one 
year since making said entry, . . . . and that said abandonment now exists, 


[and] that said tract is not settled upon and cultivated by said ‘par ty as required by - 
law. 


The local officers accepted said waniheat fede and fixed the date 
of hearing for December 1, 1892. At that date no one appeared for 
Stewart or his heirs. An ex parte hearing was had, at which Mrs. 
Rutledge and one other witness testified to abandonment as alleged, 
adding that to the best of their k nowledge and information said Stewart _ 
was dead and had uo living heirs. The local officers thereupon ne | 
that abandonment existed as charged. : 

Notice of the decision was served npon defendant by registered let- 
ter, mailed to his last known address; but was returned: to the local. 
office uncalled for. The local officers thereupon transmitted a : Teport 
of their proceedings to your office. 

Ou March 14, 1893, your office notified the local officers th at their pro- 
ceedings In the case had been irregular and improper in entertaining a 
contest against a dead man; and returned the record to them with 

instructions concluding as follows: : 


The papers in the case are herewith returned, with leave to said Ratiedia to file 


anew and amended affidavit against said homestead entry, making the heirs of the 
enirymen, including said Rebecca A, MeKeurley, parties defendant, and proceed to 
a hearing, after due service of notice, In case no defense is interposed upon proper - 
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service of notice, the testimony heretofore presented may be presented in evidence, 
upon which you will render your decision and give the usual notice thereof, and in 


_ due time report to this office. 


On April 6, 1893, Mrs. Rutledge filed a new affidavit of contest satis | 


‘the entry, alleging that’ Mr. Stewart died prior to February 24, 1891; 
that neither Rebecca A. McKeurley nor any other heirs. of said Stewart 
had resided upon or cultivated the land since his death, and that she, 
the. said McKeurley, and the said heirs, had owes Spandoned the | 
land for more than one year. ~ | 
On that same day (April 6, 1893), but. an hour « or two earlier, oné 
William H. Gaunt filed afti et of contest against Stewart’s entr y, alleg- 
ing that Stewart had died in the year 1891; that his heirs, if any, were 
unknown; that they had for more than six months wholly abandoned — 
the land; ‘and. praying that he be permitted to prove said allegations. — 

On April 21, 1893, the local officers. made an order allowing Gaunt to 
make service of notice of hearing by publication, making Mrs. Rutledge — 
a party defendant; and May 31, 1893, was fixed as the date of hearing. | 

On the same day, April 21, 1893, counsel: for Mrs. Rutledge filed a 
motion, praying that a notice of hearing of her original contest, filed 
October 6, 1892, be issued; that said contest be considered prior and 
superior to that of Gaunt, filed April 6, 1893; and that Gaunt’s contest 
be suspended until after the final termination of her contest. 

‘This motion the local officers overruled, and ordered that all parties 
claiming any interest in said homestead entry be made parties. 

_ On the day fixed for the hearing in Gaunt’s contest (May 31, 1893, 
supra), both Gaunt and Mrs. Rutledge appeared by their attorneys. 
Neither Mrs. McKeurley nor any other heirs of Stewart appeared, and 
their default. was entered.. Testimony was taken i in support of Gaunt’s 
contest affidavit. 

Jt appearing that Mrs. Rutledge had not made service as directed in 
your office letter of March 14, 1893 (supra) her contest was continued. 
until August 15, 1893. On that day she appeared with her attorneys, 
and renewed her motion that her contest be considered prior and — 
superior to Gaunt’s; and to suspend further action on Gaunt’s contest 
until the termination of her own. This time the locai officers sustained 
said motion... Thereupon Mrs, Rutledge’s contest was proceeded with’. 
and closed, and decision rendered by the local officers in ber favor, . 
From this pCiGi and decision Gaunt appealed to your office, contend- 
‘ing that Mrs. Rutledge ought not to have been allowed. to amend her 
contest against a deceased entrywan in the face, of his intervening | 

adverse right. 7 
--Your office decision of January 11, 1894, affirmed fae: of the local 
officers. — 

- Thereupon Gaunt appeals to the Department. 

It is to be observed that Mrs. Rutledge’s original ‘contest against | 
Stewart’s entry was accepted by the local officers. If there was any. 
error in proceeding to a hearing on her first contest affidavit, it was the . 
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fault of the officers of the government in misleading her by such accept- 
ance, Ifthey had rejected it, and so notified her, a very different ques: 
tion might have arisen. Again, your office, upon receiving the record, 

returned it; giving her permission to file an amended affidavit minh 
she did within a reasonable period. The manifest trend of depart- 

mental decisions i is, to allow amendments, even in the face of an inter- 

vening claim, unless they introduce a substantially new ground of 
contest, or otherwise differ essentially from the original affidavit, so as 
to prejudice the right of the intervening claimant. In the case at 
bar, on the contrary, if Mrs. Rutledge were inhibited from amending 


her original affidavit, it would be greatly to her prejudice and loss, — 


she having previously furnished all the proof necessary to show aban- © 

donment and to secure the cancellation of Stewart's entry, wal’ the 

intervening claimant had done nothing whatever. . 
In the case of Wallace v. V. oodruff a L. D. pe arr the De. 

| pope held: | | 

‘The amendment of an affidavit of contest relates back to the original, end excludes | 


intervening contests, where the said amendment dves not introduce a new ground of 
contest, but merely males more specific and definite the original charge. 


Still more completely on all-fours with the case at bar was that of 
Norton v. Thorson et al. (10 L. D., 261), in which the departmental d de- 
cision is correctly summed up by the syllabus as follows: 

The death of the entryman prior to the initiation of contest bemg dow, ook ie 
the contestant should be required to make snch heirs parties defendant, by amend- 
ment of the charge and due service of notice. The right of the contestant to thus 


amend on suggestion of .the Sutras death is not defeated by an intervening 
contest. : 


‘The decision of your office was correct, and is hereby affirmed. 


—— 


RAILROAD GRANT—INDEMNITY WITHDRAWAL—CONFLICTING GRANTS— 
FORFEITURE. 


TOBIN ET AL. v. TRIPP. 


The status of lands withdrawn by executive order for iudemnity purposes under the ~ 
grant of 1856, for the benefit of the Omaha company, and afterwards falling 


within the primary limits of the grant of 1864, to the Wisconsin Central, was _. 


changed by operation of the latter grant, and definite location thereunder, 
from lands reserved by executive order for indemnity purposes, to granted 
lands, and, on the failure of the latter company to construct its road opposite 
said lands, the grant therefor was forfeited, and the title to the lands embraced. 
‘therein restored to the United States; and by the terms of the act of forfeiture 
said lands were made subject to settlement after Bi passage thereof. 


Secretar; y Smith to. the Commissioner of the Gener al Land Office, July: 
7, 1896. — (EW...) 


With your office letter of May 16, 1896, was forwarded a motion for. 
review of Sepetuncntss: decision of Maveh as 1896, in the case of 
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“Thomas Tobin and Claud Goff v. Winfield Tripp, involving the SE. t 
of Sec. 21, T. 48 N., R. 8 W., Ashland land district, Wisconsin. | 
With your office letter of May 22, 1896, was also forwarded a motion 
for review of said decision, filed on behalf of Robert W. ‘Parsons, 
intervenor; also a letter. from Claud Goff in which: he asks ror a 
‘review or re-hearing of said decision. ” 
As stated in the previous opinion in this case this: tract is within 


the fifteen-mile indemnity limits of the-grant made by the act of June. ~~ 


_ 8, 1856, to aid in the construction of the Baytield Branch of the Chi-- 
cago, St. Paul, Minneapolis and Omaha Railroad, and is also within — 
the ten-mile primary limits of the grant made by the act of May By. 
1864, to aid in the coustruction of the Wisconsin Central Railroad. 

At the time of the adjustment of the Omaha grant it was held that 
the reservation for indemnity purposes on account of that grant was. 
sufficient to defeat the attachment of rights under the grant of May 5, 
1864, for the Wisconsin Central Railroad, and this tract, with others, | 
not Deine needed in the satisfaction of the Omaha gr ant, was order ed 
_ restored to entry ou November 2, 1891. 

Under the terms of this order of restoration acts performed: prior to 
the day set for the opening were held to be ineffectual as the initiation 
of a settlement right. : 

By the decision of the Supreme Court in ee case of the Wisconsin 
Central Railroad Company ». Forsythe (159 U. 8., 46) the previous 
coustruction of this Department, as to the effect ‘of the indemnity 
reservation under the act of 1856 upon the grant made by the act of 
1864 for the Wisconsin Central Railroad, was reversed; and following - 
the interpretation of the acts of 1856 and 1864, made by the court, it 
was -held, that the land in question was a part of that granted to aid 
in the construction of the Wisconsin Central Railroad, aud as it was 
opposite the unconstructed part of that road it was further held, that 
it was restored to the public domain by operation of the forfeiture 
declared in the act of Congress approved September 29, 1890, commonly. | 
known as the general forfeiture act. 

Under the provisions of the act of 1890 settlement rights were pro- 
tected, and in the decision under review, as it was shown that Tripp 
was the prior settler and claimant for this land, he was accorded the 
right of entry under his application, which was presented on November 
2, 1891. 

In said decision ie was stated that: 


- Your office decision further held that Tobin’s settlement made upon the S.4ofthe | 
NW. 4 did not protect him in any claim to any part of the SE. i, the tract here it. 
question. . . . » Tobin failed to appeal from your office decision, so he is not a. 

party to the present controversy. ; . 


In his motion Tobin alleges that an appeal was duly filed, and upon 
inquiry at your office it is learned that such is a fact. Said appeal 
bears date of having been filed in the local office on March 14, 1893, 
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within time. It was not forwarded, however, to this Department, with 
_ the record made, but appears to have been in some way mislaid. Its 

consideration, however, will not alter the judgment previously rendered. 
in favor of Tripp, for the reason that Tobin does not claim to have set- 
tled upon the land until after midnight of the day preceding the open- 
ing, namely, November 2, 1891, while THD was shown to have settled 
upon the land in 1890, | 

Goft’s request for a review or re- hearing presents nothing in 1 support 
‘thereof and is accordingly denied. 

The motion filed on behalf of Kobert W. Parsons, intervenor, does 
not disclose the nature of his interest in the tract, otherwise than, in 
concludin ¢, Said motion states: : : 


We therefore, for these reasons, respectfully move review and sennaidouation of 
your decision of March 27, 1896; the rejection of the pending applications to antel, 
and the allowance of. the application of Robert W. Parsons. 


_ In forwarding the papers you fail to make any reference to Parsons’. 
connection with this case, but it is presumed from the above statement 
that Parsons has aiaties to make entry of the Jand involved. His 
motion might be denied for the reason that he is not a proper par ty to 
the controversy which was before the matter of consideration by this 
Department, but as this case was the first in which the decision of the 
court in the case of the Wisconsin Central R. R.Co. v. Forsythe (supra) 

was applied, as affecting the status of settlers, and as the motion raises 

a@ question as to the correctness of the application made in said deci- 
_ sion, which affects many other tracts having a similar status, I have. 
considered the grounds of error set forth in the motion. In effect the 
motion urges that the withdrawal made in 1856, of these lands, for 
‘indemnity purposes, continued in full force until the restoration ordered 
on November 2, 1891. With this position I am unable to agree, for, as 
the grant made by the act of May 5, 1864, was a present grant, acquir- 
ing precision by the definite location of the Wiscousin Central Railroad, . 
the status of the lands, which were before reserved lands for indemnity 
purposes to satisfy the Omaha grant, was changed to granted lands, 
the title to which passed by the definite location of the Wisconsin Cén- 
tral Railroad, and upon the failure of the Wisconsin Central Railroad 
Company to construct its road opposite this land, It was necessary, | 
either by judicial proceeding or an act of Congress, to forfeit said 
grant and restore title to the United States. To hold that, after the 
grant of 1864, these lands yet remained reserved under the act of 1856, 

would be to hold, in effect, that the indemnity reservation under the 
act of 1856, resting entirely upon executive action, could not- be 
annulled by Congress, for its action in making other disposition of the 
land must be construed as nullifying such previous reservation. That 
such was the effect of the act of 1864, I have no doubt, as it would be 
inconsistent to hold that the same lands were granted to one company 
and yet rem ained reserved to satisfy the grant for another company. 
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It is further urged that, whether reserved under thie act of 1856 or 
1861, the reservation ecal nied: until the lands were restored on Novem-. 
ber 2, 1891, 

This position is equally untenable, for, i in view of the plain terms of 
the act of September 29, 1890, recognizing the rights of settlers on the 
lauds forfeited by said wel, while it might be possible to hold that they 
were not formally opened to entry until notice had been given by the 
Land Department, which I do not inean to hold in this case, yet there 
can be no doubt but that after the passage of said act all lands restored 
to the public domain thereby were at once subject to settlement. 

For the reasons herein given the several motions are denied. 


REPAYMENT—DESERT LAN D ENTRY. 
SIMEON D. WYATT. 


A desert land entry made in rood faith under the gehen act of 1877 by one ‘iio has’ 
theretotore had the beuefit of the special act of 1875, is an entry ‘erroneously 
allowed,” and repayment of the money paid thereon may be properly allowed. 


| Secretary Smith to the aco of the General Land, Office, July 
7,1896. 0 ; (G0. BR) 


- Shneon D. Wyatt oe appealed. from your office decision of J anuary 
19, 1895, rejecting his application for repayment. of purchase money: 
paid on ‘desert land entry, No. 428, made January 16, 1890, (final cer- 
 tificate No. 164,) for the S. 4 of the NE. 4; the S. 4 of the NW. 4, and’ 
the 8S. 4 of Sec. 20; and the N. 4 of the NE. 4, the N. 4 of the NW. 4, 
Sec. 29, T. 29 N., BR. 14 E., M. D. M., Susanville, California. 

- Said entry was canceled because the entryman had exhausted his — 
rights by previously filing his declaration to make entry of the S. 4 of. 
the NE. 4, the S. 4 of the NW. 4 and the S. 4, Sec. 29, T. 29 N., R. 14 
E., under Lassen county act of March 3, 1875 (18 Stat., 99). | | 

Mone office declined to recommend sail application io repayment, : 
because there was evidence of mala fides on Wyatt’s part, in that he 
either swore falsely or concealed the facts of his prior entry when he | 
appled to make the entry in question, also ‘when he submitted his final . 
proof thereon. 

Appellant insists that there is iethine’ in the eeeoRd which. justifies | 
the finding that he concealed the facts of his former entry, or that he. 
made any false statements in his final proof. | 

It appears that Wyatt was allowed to make the entry in question, 
which is under the act of March 3, 1877 (19 Stat. 877), after he had 
‘made a desert land entry for four himidsed and eighty acres under the 
Lassen county act of March 3, 1875, supra. He undoubtedly made an. 
- erroneous statement when he applied to make his second entry, for he: 
then swore that he had “‘made no other declaration for desert lands.” | 


62 DECISIONS RELATING TO THE PUBLIC LANDS. 


‘This wsioment however, 1s in the printed form m (4—274) for desert land 
sa a age and may not have been an intentional deception. 

‘In the appeal to this Department from the action of your office hold- 
ing for cancellation his second desert entry, it was then insisted that 
a desert entry under the Lassen county act (supra) did not debar the 
entryman from making a second entry under the more general law of 
‘1877; and in the motion for review of departmental decision, sustain- 
ing the action of your office, it was alleged that one and the same per- 
son had been allowed to make entries under the acts of 1875 and 1877, 

In the decision on this motion (19 L. D., 247), it is said: 

In a number of cases two such entries by the same person or by the same name, 
one under each act, were discovered; but final certificate having issued, and more 
' than two years having elapsed, the entries went to patent under the contirmatory 

provisions of the act of March 3, 1891 (26 Stat., 1095). | | 

Accompanying this motion are two affidavits, one made by W. P. 
‘Hall, the present receiver and from 1884 to 1888 the register of the 
office; ; one made by A. I’. Dixon, also register on November 1, 13890. 

Receiver Hall states in his affidavit that he is well aaa aaiieee with 
Wyatt, who made the desert entries in question; that on the day 
(November 1, 1890,) upon which he submitted his final proof under the 
Lassen county act for four hundred and eighty acres in sec. 29, he also 
made desert entry for the six hundred and forty acres under the act of 
1877 (supra); that affiant then informed said Wyatt that 


he had a legal right to make both entries, and that the usages of the Department 
sanctioned entries under hoth acts; that there was no attempt whatever on the part 
of Wyatt to conceal the fact that he was seeking to gain title to land ender both of 
said acts; (that it was the) open, notorious and uniform practice of the land office 
at Susanville to allow entries. and filings to be made by one and the same person 
under both of said acts during all the time that affiant was register as aforesaid, 
and that the propriety of said practice was never questioned by the General Land 
Office, so far as affiant has any knowledge, until said entry, No. 428, final certificate 
164, of S. D. Wyatt was held for cancellation, ete. 


Ex-register Dixon makes substantially the same statements in his 
affidavit. 

While these two aieais were in error as to their ee ceieh of 
the law, it may be stated that they are not in error as to the practice 
of their office in allowing an SnuEy to one and the same pee under 
both acts. 7 

From these considerations it is clear that Wyatt could have no pur- 
pose in concealing the fact of his having made a desert entry under the 
act of 1875, when on July 16, 1890, he made desert entry for the land 
in Gusstion under the act of 1877; and his unfortunate statement in 
his application, wherein, in the printed part, he stated that he had 
made no other declaration for desert lands, deceived no one—on the 
contrary, the officers who allowed the entry were in full possession of 
all the facts, and assured him of us legal mene to make the second 
entry. .. 
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| To all intents and purposes the entry in question was erroneously 
7 allowed ” within the meaning of the act of June 16, 1850 (21 Stat., 257). 
And it may be fairly said that the erroneous entry was in no sense the: 
fault of the entryman, but resulted from an erroneous interpretation of 
the desert land laws on the part of the local officers, without whose 
advice and instruction the entry would never have been made. 

The application for repayment will therefore be allowed. 

The decision appealed from is accordingly reversed. 


OKLAHOMA LANDS—SECOND HOMESTEAD-SELTLEMENT RIGHT. 
HEISKELL v. MODOWELL. | 


Presence within the territory, after the act authorizing the President to open the 
same to settlement, but prior to the proclamation issued thereunder, will not’ 

operate to disqualify the settler, if he was not then within said territory for the 
purpose of selecting lands, and by his presence therein secured no advantage 
_ over other settlers. a. 
If one in good faith, claiming the right to make a acne homestead entry, settles. 
upon land subject to entry, and applies for the restoration of his homestead — 
right, and permission to enter the land so settled upon, and is ailjudged. to be. 
entitled to make such entry, such judgment validates his acts of settlement, . 
and removes from them the presumption of. invalidity. | 


Secretar y Smith to the Commissioner of the General Land 1 Office Tule ay 
ems A. L.) | | | ee 1896. | | (C, J W,)- 


oa Ut appears from the record that the plaintiff, Felix Heiskell, made 
homestead entry for the L. 3 NW. 4 of section 21, T.13 N., R. 7 W., on 
April 10, 1890, which was angolled by relinquishment. May 7, 1891. 
On December 7, 1892, the local officers denied the application of ‘Heis- 
kell, made April 25, 1892, for restoration of. homestead right, and for _ 
re- instatement and poMneleh to file his homestead entry for the land — 
‘in dispute, the E.3 NW. and lots 1 and 2, See. 30, T.18 N., R.8 W,, 
Kingfisher land district, Oklahoma. . 

The defendant, McDowell, on April 30, 1892, made application to 
enter said’ tract, which baleation was rejected on account of the 
prior one of Heiskell, and also upon the ground that McDowell was _ 
disqualified by reason of his being in the Cheyenne and Arapahoe 
country prior to the opening of the land to settlement. Each of the 
parties appealed from the decision of the local officers in rejecting his 
application. Your office,—passing upon the question presented by 
the appeal,—rejected. the claim of Heiskell. to make entry of the tract 
in ‘question. 

From this decision Heiskell pene’ to the Department.° The case: 
was considered here on April 4, 1893, and it was remanded ‘for further 
hearing, and specifically to determine, 1st. Is Heiskell disqualified from 
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making entry for the tract described in his second application? This 
may be found to depend upon whetlier the local officers rejected his. 
second application for leave of absence, and if they did so, whether 
they acted properly in so doing. 2d. [f it should be determined that 
he can be permitted to make a second homestead entry, was he or 
McDowell the prior settler on the land now claimed by both? 3d. Is 
McDowell, because of his entry in Kansas in 1885, disqualified from 
making ee homestead entry? 4th. Did either Heiskell or McDow- 
ell enter the Cheyenne and Arapahoe country prior to the time they 
were justified in so doing, under the terms of the act, aud the ae 
mation opening the same to settlement and entry? — 

The decision of your office being thus modified, a hearing was had 
- before the local officers on November 16, 1893, both. parties and their 
connsel being present, for the purpose of considering said specified 


questions. On March 16, 1894, the local officers made their finding 


and judgment on the Gueeane presented. in reference to the first 
question, they say :— : 


It appears that on April 10, 1890, Heiskell 1 maile homestead entry for the k.} NW. 
and lots 1 and 2, section 21, township 13, range 7, which was canceled by relinqaiale 
meut May 7, 1891, and it is satisfactorily shown by the testimony in this case, that. 
the contestant on September 15, 1890, applied for six months leave of absence from 
the tract of land last mentioned, which was granted until March 15, 1891. After- 
wards in April, 1891, he applied for additional leave of absence for the term of six, 
months, based on the sickness of his wife. It is this second alleged leave of absence 
which is alluded to in the decision ex parte Heiskell (supra). The testimony in this 
case sustains the case ‘made by Heiskell, that- he did in April, 1891, make such appli- — 
cation: for leave of absence to the local land office at Oklahoma City, and that this 
application. was refused by the local officers, and from the showing made in this 
case, we find that it was improperly refused. Heiskell then alleges that owing to 

‘this refusal to grant him leave of absence from his homestead he was forced to. 
abandon it, and did so May 7, 1891. His position on this point has not been suc- — 
cessfully assailed though it was attempted to show that he had been holding his 
relinguishment for sale and had offered to sell it for a stipulated price. The fact 
remains, however, that he relinquished without consideration, and in our opinion’ — 
his actions throughout show perfect good faith. It would seem that under the cir- | 
cumstances, he was properly entitled to restoration of his homestead right and Buys 

ilege and upon that point it is ‘so held. 


On the question of settlement they held Heiskell to be. the first 7 
settler. In reference to McDowell’s entry of certain lands in Kansas 
in 1885, which he subsequently abandoned, they held that he was 
entitled to the benefits of the act of March 2, 1889, which restored his 
homestead right. In reference to the alleged disqualification of both 
parties by reason of their presence inside the Territory during the 
inhibited period, they hold that neither party was disqualified. The 
sequence of the finding of the local officers was a recommendation that 
Heiskell be allowed to make second homestead entry for the land in 
question, and that MeDowell’s application to enter be rejected. The 
defendant duly appealed from this decision of the local office, and on. 
April-20, 1895, your office considered said appeal, and therein: treated 
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each of the questions covered by their report and finding, except the 
one of priority of settlement, remarking as to this, that | 
as the final disposition of this case depends upon another question than are of 
settlement, I will not consider the evidence on that question. | 

In reference to the question as to whether the local officers acted. 
‘properly in rejecting Heiskell’s application for. leave of absence, and 
its effect on his qualification to make second entry, your office says: 

I am clearly of the opinion that your finding that said.second application for 
leave of absence was improperly refused, is correct, and that this leave of absence 
should have been granted. | 

In reference to the effect of MeDowell’s inpinesteaa entry in Kansas, 
made in 1885, and which appears-to be still of record, your office held — 
that inactiuch as McDowell had not perfected said entry, that the act 
of March 2, 1889 (23 Stat., 854), applied, and McDowell could make 
second entry. In reference to the alleged disqualification of the parties 
by reason of having entered the country to be opened during the inhib- 
ited period your office differed with the local: officers, and found that 
both parties were disqualified. Your officer, therefore, concurred. with. 
the local officers on two of the questions covered by the report, reversed 
it as to one, and withheld judgment as to the other. From this decision 
both parties have appealed. ‘Bach alleges that it was error to hold that 
- hewas disqualified by reason of premature entry into the Cheyenne 
and Arapahoe country, and as this may be regarded as a peroun com. | 
mon to both appeals, it will be considered first. 

Both parties are shown to have been inside the Territory after iis 
. passage of the act authorizing the President to open it to settlement, 
- but before the issuance of his proclamation for its opening. In both 
instances the parties went in on business unconnected with the selec- 
tion of land, were-not in the neighborhood of the land in dispute, and. 
- obtained no advantage over anyone in the matter of selecting lands, 
and at that time, so far as the evidence discloses, were not even con- 
templating entry when the land should be opened to settlement. , 

In the light of the later decisions, I cannot, coneur in the conclusion. = 
reached, that these parties were ‘sooners,” and therefore disqualified. 
--asentrymen. As the facts do not present either one of them as an 

_infractor of the spirit of the law, following the rule in the case of Cur- 

nutt v. Jones (21 L. D., 40), I must hold that neither of them is dis- 
qualified on the ground stated. It must then, in some way, be deter: | 
mined which one of these parties has a superior claim to this land. 
Heiskell insists that it was error to hold that McDowell was qualified 
tomake a second entry under the provisions of the act of March 2,1889, 
as was held both by the local officers and your office. This doneluaion 
is reached by giving a literal construction to the second section of said a 
act, which is as follows: 

- That any person who has not heretofore Heeioctea title is a tract of land of ae 
he has made entry under the homestead law, may make a homestead entry of not 
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exceeding one ree section cee subi land, subject to such enity, such previous 
ate or entry to the contrary notwithstanding. : 


‘Inasmuch as the local officers and your office seudinasd: that under 
“the facts, McDowell was entitled to make second entry, that conclusion 
will not be disturbed, but the rights of the parties submitted to other 
tests. 

McDowell while he claims to be free from any disqualiiication to 
make a second entry, by mere operation of law, insists that Heiskell 
is to be regarded as a mere trespasser on the public domain, until 
he has of record an application for the restoration of his homestead 
rights. As under my view of this case it must turn upon the question 
of prior settlement, this insistence of the defendant will be considered, 
since, if Heiskell is to be regarded as disqualified to perform any act 
of settlement, until he filed his application on April 25, 1892, for resto- 
ration of homestead right and permission to file his entry for the land 
involved, then McDowell.would necessarily be the prior settler. So 
far as this particular case is concerned, it would seem that the question 
was virtually decided in the decision ordering a hearing between these 
patties, of April 4, 1893, in which it was specifically directed that they 
should be heard as to which one performed the first acts of settlement 
on the land. 

If one in good faith claims the right to make a second homoviedd 
entry, settles upon land subject to entry, and applies for restoration of 
homestead rights and for permission to enter the land settled upon, and 
is adjudged to be entitled to make a second entry, such judgment vali- 
dates his acts of settlement and removes from them the presumption 
of invalidity. The parties will, therefore, be regarded as starting into 
the race for this land on the day-of its opening to settlement, on terms 
of equality under the law. The question then is, which one settled on 
it first? Hach has a residence and improvements on it of something 
like equal value. As to the exact time of the arrival of each party on 
the land there is considerable conflict in the testimony. On this sub- 
- ject the local officers say: 

' Upon the question of prior settlement upon the tract in dispute, as is usual in 
such cases, the testimony is conflicting, but upon the whole, after careful review of 
the claims of the. parties and their witnesses, I am satislied from the evidence 
adduced that Heiskell was the first in making claim to and appropriating the tract; 


he came upon the tract a few minutes. past twelve o’clock, noon, of April 19, 1892, 
began to make improvements, and has measureably resided on the land since that 


time. Whereas on the contrary I find that McDowell first began to assert claim to 


the tract on April 20, the next day, and like Heiskell has since resided on the land, 
if not continuously, at least to the exclusion of a home elsewhere, 


‘This finding seems to be justified by a preponderance of the testi- 
mony, which I think shows that Heiskell performed the first acts of 
settlement on the land. I, therefore, find that, under the facts disclosed - 
by the record, he is euititled, under the law, to make.a second home- 
stead entry, and that being the first settler on the land in question, his 
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application to enter it should be allowed, and that McDowell’s applica- ; 
tion should be rejected. | 
Your office decision is accordingly reversed. 


RAILROAD RIGHT OF WAY~—RESERVATION IN PATENT. 
DUNLAP v. SHINGLE SPRINGS AND PLACERVILLE R, RB. Co. 


A railroad right of way under the act of anal, 3, 1875, is fully protected by the | 
terms of the act as against subsequent adverse rights, and a reservation of such 
right of way, in final certificates and patents issued for lands traversed thereby», | 
is therefore not necessary, and should not be inserted. a 


Secretary Smith to the Commissioner of the General Land Office, July 
(W. A. L.) | 7, 1896. a (C. W.P.) 


By your office letter of October 20, 1894, Elon Dunlap was allowed 
thirty days within which to show cause why the patent issuing on his — 
cash entry, No. 4702, for the SW. 4 of the SW. 4 of the NE.4 and the 
W.4 of the NW.4 of the SH. bof Sec. 24, 'T. 10 N., R. 10 E., Sacra- 
mento land district, California, which was sold s him by the local 
officers of the district on April 28, 1894, under section 2455 of the 
Revised Statutes, should not contain a reservation of right of way von 
the Shingle Springs and Placerville Railroad. 

Upon the showing made by said Dunlap, your office, on March 26, ' 
1895, held that patent should issue to Dunlap, without reser vation of 
right of way for said railroad, saying: 


Since the date of office letter calling on Mr. Dunlap to oe cause, the Honorable 
Secretary in the case of Mary G. Arnett decided that the language of section 4 of - 


the act of 1875 ‘‘is not a direction to the Land Department to insert limitations and > 


. restrictions in the final certificate and. patent, but a legislative declaration of the: 
reservation of aright of way to such railroad companies as may have complied with. 
the law.” Theeffect of this decision in thé Arnett case is to revoke the instructions 
of the circular as to making reservations in the certificate, and patent will therefore 
issue thereon without reservation. 


On April 2, 1895, the company filed a motion for review of your office 
decision of March 26, 1895, and on July 3, 1895, your office revoked. 
said decision and held that aid entry was subject to the action required. . 
_ by the instructions at the bottom of page 6, circular of March 21, 1892, 
that is, that the notation, “subject to the right of way of the Shingle | 
Springs and Placerville R. R. Co.,” should be written a across the face of 
the final certificate in red ink. | 

Dunlap appeals to the Department. 

It is contended by Dunlap that your office decision of March 26, 


1895, is correct, and that no reservation should be made in his final a — 


certificate and patent. 
_ It appears that a map of the definite ae of said sonipanes road 
through the W. 4 of the NW. 4 of the SE. 4, was approved by the 
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Department on April 27, 1888, under the act of March 3, 1875 (18 Stat., 
482), and that the company, on December 28, 1888, filed a map, showing 
that the road had been constructed on the approved right of way. 

The question is, should the right of way clause be inserted in the 
final certificate of entry and patent for the land over which a right of 
way has been acquired by a railroad company, under the act of March 
3, 1875, supra. 


In. the case of ex parte Mary G. Arnett, 20 L. D., 131, it 18 said: 


The injustice to the patentee of placing such a feauaon in the conveyance, is 
appare ent when it is remembered that the patent is the strongest and best evidence of 
‘title, and the patentee would be thereby concluded in an action at law instituted 
against him by the railroad company for the possession of such right of way. The 
right of way clause should not then be inserted in the applicant’s final certificate, 
unless it is necessary to protect whatever rights the railway company may have in 
the land by virtue of its grant. 

‘Under the act of March 3, 1875 (supra), such protection does not appear to be neces- 
sary. The act itself affords ample protection to the company, if it has any rights 
which the courts may hereafter determine have not been forfeited. The language of 
section four of said act is, “and thereafter all such lands over which such right of 
way shall pass, shall be disposed of, subject to such right of way.” These lands are 
then disposed of, subject to such right of way, by virtue of the statute. 

‘This is not a direction to the Land Department to insert limitations and restric- 
tions i in the final certificate and patent, but a legislative declaration of the reserva- 
tion of a right of way to such railroad companies as may have complied with the 
law. The insertion of the right of way clause would answer no purpose except to 
embarrass the settler, and leaving it out does not affect the rights of any railroad 
company under said act. 

In this regard, the case at bar may-be distinguished from the recent case of the 
Pensacola and Louisville Rk. R. Co. (19 L. D.,.386). In that case, the granting act did 
not impose a penalty of forfeiture on the company for failure to perform its condi- 
tions, nor «lid it direct that the lands over which the right of way was granted 
should be disposed of, subject to such right of way. 

‘In the absence of such statutory protection, and it not appearing that the rights of 
the company had. been forfeited by legislative enactment, or judicial determination, 
it became the duty of the Land Department to insert the right of way clause in all 
' patents issued for lands over which such right of way had been granted. 


“In the case of Florida Central and Peninsular R. R. Co. v. Heirs of 
Lewis Bell, deceased (22 L. D., 451), it is said: 


_ In the case of cx parte Mary G. Ar nett (20 L. D., 181), it was held that a claim reserv- 
ing the right of way should not be inserted in final certificate of entry and patent — 
- for land over which a right of way has been granted under the act of March 8, 1875, 
where it appears that there has been a breach of the conditions imposed by said act, 
but no re-assertion of ownership by the government. This was put on the express 
ground that the fourth section of said act provided, that all such lands over which 
- guch right of way shall pass shall be disposed of subject to such right of way,” that 

therefore the rights of the railroad company (if it had any) were protected by stat- | 
ute, and the case of the Pensacola and Louisville railroad compauy (supra) was in 
this regard distinguished.. 

In the case at bar there is no question of forfeiture for failure of the conditions 
subsequent, and the public land laws under which these patents will issue do not in. 
terms protect the company’s rights. J am, therefore, of opinion that if the plaintiff 
company has a grant of right of way across said reservation on the line of its con- 
structed road, and is not estopped from asserting that right by its own acts, the 
limitation asked for should be incorporated i in the patents. 
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The latter case is not to be understood as overr uling or modifying the 
decision of the Department mm the Mary G. Arnett case. 

In the case at bar, the land being subject to the right of way by. vir 
tue of the act of March 3, 1875, comes within the reason of the decision: 
in the Arnett case, to wit, that the act itself affords ample protection 
to the company for its rights. | 

The decision of your office of July 3, 1895, is, therefore, reversed. 


nan’ 


MINING CLAIM—ADVERSE CLAIM—PROTEST—APPEAL. 
PARSONS ET AL. v, WULIS. 


A protest against a mineral application, filed after the period of publication, will 

not be considered by the Department on appeal, unless it is shown that the pro- 
testant has an interest in the ground involved, and that the law has not been | 
complied with by the applicant. ; 


‘Secretary Smith to the Duiinnesioe of the General Sand Office, Tuk y 
7,1896. 9 - {PLB O:) 


Tt is shown by the record in this case that Charles W. Lillis by : 
W.S. Morse, his attorney in fact, on September 27, 1894, filed applica: 
tion for patent for Pine Mountain lode mining claiin, survey 1146, in 
Prescott, Arizona, land district. The first publication of notice was’ 
on October 3, and the last December 5, 1894. The sixty days period 
within which protest and adverse claim should be filed expired Decem- 


. ber 3, 1894. 3 


E. D. Parsons and Anna D. Faulkner, ay J. 0. Herndon, attorney in 


fact, filed on December 5, 1894, their protest and adverse against the 7 


entry of Pine Mountain. ‘The local officers ‘rejected the same as an 
adverse, for the reason that it was not filed within the sixty days period : 

of publication of notice, but filed and allowed the same as a ae , 
and set for hearing on December 29, 1894.” - 

On December 6, 1894, applicant ae application to purchase and 
tendered payment for the land. On December 10 following, a certifi- 
cate of the clerk of the district court, dated December 8, was filed, 

wherein it is stated that no suit was pending in said court affecting the 
title to the Pine Mountai n, prior to December 4, 1894, _ | 
It is alleged in the protest that the protestants aré the owners and 
in possession of the Morning Star lode; that the same was located in 
1382, and the law and mining regulations have been complied with in 
all respects by themselves and their grantors; their mining improve, 
ments, consisting of shafts and tunnels ‘are recited and valued at 
$3,800; ‘that the said Ellis desiring to wrong, defr aud and injure pro- 
testants, shifted the monuments of the Pine Mountain lode So as to 

cover six-and one-tenth acres of the Morning Star lode and in so shift- 
ing said monuments, he eaused to be embraced within the boundaries 


b 
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| of his pretended Pine Mountain location ” some of the improvements 
belonging to protestants; that Ellis knew these improvements belonged 
to protestants; that these improvements are noted on the plat of the 


_. Pine Mountain, but are designated as belon ging to unknown claimants; 


that Morse was the only assistant of the deputy surveyor in making © 
the survey, and on information and belief charges that he is interested 
in the Pine Mountain lode; that he is the attorney in fact of Ellis. 

A hearing was had on the protest, and as a result the local officers 
recommended that Ellis’ application to purchase be rejected. 

‘The applicants appealed, and your office by letter of May 17, 1895, 
| reversed their action, whereupon the protestants prosecute this appeal, 
assigning numerous grounds of error. It is not deemed necessary to 
quote these for the reason that there is but one material question 
involved in this controversy, and upon that the case may be determined. 
_ A motion to dismiss the appeal has. been filed on the ground “ that 

the protestants as such have no right of appeal, occupying the position. 
of amicus curiae, merely, and not being parties in interest.” 

It will be observed that the allegations of the protest raise but a 
single issue, and that. is the possessory right to the ground in contro- 
versy. This is a question, the determination of which Congress has 
lodged in the local courts. (Sec. 2325 and 2326 R. 8.). 

The Department will consider a protest against a mineral entry, 
after the period of publication has elapsed, where it is shown that the 
protestant has an interest in the ground in controversy, and that the 
law has not been complied with by the applicant. Both of these 
elements must be present. In the case at bar the protestants allege 
interest in the ground, but they do not charge a failure on the part of 
the applicant to comply with the reqirements of the law in any par- 
ticular. Hence it must be assumed that the proceedings on the part of | 
the applicant were regular. The protestauts were therefore charged 
with notice of the application for patent, and to protect their interests 
were required to do so in the manver provided by law. (See Bright v. 
Elkhorn Mining Company, 8 L. D., 122; Hopeley et al. v. MeNeil e¢ al., 
20 L. D., 87; Gowdy eé al. v. Kismet Gold Mining Co. * 22 L, D., 624). | 

The accel is cherelore dismissed. | 


Pen 


RAILROAD GRANT—ADJIUSTMENT—TERMINAL LINE. 


NORTHERN PaciFi¢c hh. R. Co. - 


The joint resolution of May 31, 1870, designated the city of Portland as the point of 

‘ connection between the branch line as originally provided for in the grant of 

July 2, 1864, and the extension to Puget Sound authorized by said joint resolu- 

tion, and it therefore follows, that mm the establishment of a terminal line 

between the lands granted by said joint resolution, and those of the prior g erant 

- forfeited by the act of September 29, 1890, said line should be drawn. through | 
the erty of Portland. . | | 
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Seoretary Smith to the Commissioner of the General Land Office, July 
(W. A. ZL.) 9,1896. RWC). 


With your office letter of March 26, 1896, was franisminted’ a petition 
filed on behalf of certain settlers praying for a change in the terminal 
established to the unconstructed portion of the Northern Pacific rail- 
road via the valley of the Columbia River, to a point at or near Port- | 
land. 

To a proper understanding of the question a brief recitation of the 
legislation and previous action taken by this peer in relallon to. 
the grant is necessary. 

' The act of July 2, 1864 (13 Stat., 365), incorporating the NOuEGE: 
Pacific R. BR. Co. ade a grant to aid in the construction. of a continu: 
ous line of railroad— : , 

Bepioning at a point on Lake Superior, in the State of Minnesota or Wisconsin, 
thenee westerly by the most eligible railroad route, as shall be determined by said 
company, within the territory of the United States, on a line north of the forty-fifth 
degree of latitude, to some point on Puget Sound, with a branch via the valley of the 
Columbia River, to a point at or near Portland, in the State of Oregon, leaving the main 
trunk line at the most suitable as not more than three hundred miles from its 
western terminus. : 


By the joint POsO OR of April 10, 1869 (16 Stat. ‘87 ve said company 
was SO : 
authorized to extend its ueanen line from a point at or near Portland, Oregon, to 
some suitable point oun Puget Sound, to be determined by said company, and also. 
to connect the same with its main line west of the Cascade Mountains in the Terri- 
ie of Washington. 


By the joint resolution of May 31, 187 0 (16 Sia, 518, said company 
was authorized— | 
| To locate and consti: under the provisions and with the priv ileges, grants, and 
duties provided for in its act of incorporation, its main road to some point on Puget 
Sound via the valley of the Columbia River, with the right to locate and construct 
its branch from some convenient point on its maiu trunk line across the Cascade 
Mountains to Puget Sound. ; 
In the case of Spaulding v. Northern Pacific kh. R. Co. (21 DL. ‘Dz. , oT), 
it was held that-— | 
At Portland, Oregon, the Northern Pacifie ee: two ait the first for the line 
eastward, under the act of 1864, and the second northward, under the joint resolu- 
_ tion of 1870, and, so far as the limits of the grant east of ea city overlaps the sub- 
sequent grant, the latter must fail; and, as the road at such point eastward is 
unconstructed, and the grant therefor forfeited by the act of September 29, 1890, 
the lands so released from said grant, do not inure to the later grant, but are sub- 
ject to disposal under the provisions ofsaid forfeiture act. (Syllabus.) | 


_ After this decision it became uecessary to establish a terminal sep- . 
arating the grants in the neighborhood of Portland, and the diagram 
submitted showed the location of the terminal.to be ata point selected 
on the line of general route to the north.of the Columbia River, which 
point your office denominated as Vancouver, Washington. ‘ 
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- The petition urges that the point selected is about two miles east. 
of the actual location. of Vancouver, and in reporting on said petition 
your office letter states: 


. In submitting this roatter, I have to say that the diagram prepared by this office | 
nearly twenty-six years ago, to show the limits of the withdrawal which took effect. 
upon the filing by the railroad company of the map of the general route of its road 
from Puget Sound, by way of the valley of the Columbia River, to the mouth of 
the Walla Walla River, was prepared from said map, and the line of the road on 
the diagram corresponds with that on-the map of location as nearly as it is possible 
to make it, the roughness and erudity of said map being considered. . 

The claim that Vancouver is two miles west of the place fixed on the diagram, if 
. true, is not material, the spot on the line of the road fixed as the most westerly 
point nearest to Portland being taken as the end of the location under the act of 
1864, and the diagram showing Vancouver at that point it was so stated in the 
letters treating of the matter. It was the most westerly point on the line of the’ 
located road nearest Pertland that was sought and fixed upon, and it matters not. 
whether this point is at Vancouver or elsewhere,. The line of the road where it. 
touches Vancouver according to the copy of the township filed and marked exhibit 
‘B, is not such point.. The location map of the company and the map of the State. 
Prepared by this office both show Vancouver east of its actual location, but as 
before stated, this is not material. 

An examination of the map of location shows that line of the road as a continued 

line along the north bank of the Columbia, with a spur to Portland, from a point | 
near Vancouver and east thereof, which as before stated is practically the same as 
fixed in the preparation of the diagrain of the grant. 
- . No reference is made to the spur to Portland either on the map itself or the ‘etter 
transmitting it to this office, nor has mention of it been made until now, in any 
manner. It is not shown on the withdrawal diagram, and no attention was paid to 
it in the construction of. said diagram. No withdrawal on account of it was ever 
made, although the first withdrawal on account of this portion of the road was of 
twenty miles only and did not cover all lands within twenty miles of the spur. 

To sum up the facts in relation to this matter, the line of the road was laid down 
. on the diagram of withdrawal as nearly as possible in conformity with that shown 
on the map of location, this diagram has governed the action of this office in the 
administration of the company’s grant for nearly twenty-six years, and ever since 
the earliest action affecting said grant was taken; the point fixed for the western. 
terminal of the forfeiture is the most westerly point on the located line of the road, 
nearest Portland, Oregon, for which any withdrawal was made, and said terminal 
as shown i 18 a8 nearly correct as it is possible to get it. 


From the previous recitation it is apparent that Congress first pro- 
vided for a main line to Puget Sound with a branch via the valley of 
the Columbia River, to a point at or near Portland. 
~ Under the peer of 1869, said company was authorized to extend _— 
its branch line from a point at, or near Portland to Puget. Sound, but 
-withont a land grant. 

The joint resolution. of 1870, changed the branch to main line, the. 
company being authorized “to ieeate . . . + itsmain road to some 
point on Puget Sound via the valley of the one Rive er,” ete. 

This same resolution provides— 


And that twenty-five miles of said main line between its western terminus and the 
city of Portland, in the State of Oregon, shall be completed by January 1, 1872, and: 
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forty miles of the remaining portion thereof each year thereafter. until the whole — 
shall be completed between said points. ; 


_ In referring to this resolution, the supreme court in the case of 
United States v. Northern Pacific R. R. Co. (152 U.S., 294), said: 


Un doubtedly, this resolution gave authority to locate and construct a main road 
via the Columbia River Valley to Puget Sound. A road so located and constructed 
would, or might, have passed the city of Portland. But if, as the company now. 
insists, the act of 1864 gave ample authority to locate and construct a road extend- 
ing from Lake Superior to Puget Sound, along the valley of the Columbia River, and 
by the way of Portland or its vicinity, the resolution of 1870 was entirely unnecessary: 
in so far as it gave authority to the company to loéate and construct its road through 
the Columbia River Valley to some point on Puget Sound. We cannot agree that 
this resolution is to be held, in this respect, as simply a recognition by Congress of 
an existing right, in the company, to locate and construct a road from Portland to 
Puget Sound, with the right to obtain lands, in aid thereof, as provided in the act 
of 1864. On the contrary, it should be regarded as giving a subsidy of lands in aid 
of the construction of a new road, not before contemplated, that would directly con- 
nect Portland and its vicinity with Puget Sound. | 


This would seem to make it clear that the point of connection between : 
the branch line originally provided for, which was to end at a point 
“at or near Portland,” and the extension to Puget Sound, which under 
the resolution of 1570 became a continuous line was, by the joint reso- 
lution of 1870, made at Portland, Oregon, instead of ‘at or near Port- 
land.” The map filed in 1870 shows a continuous line to the north of 
the Columbia River with a line dropped from a point nearly due north 
of Portland to Portland, a distance of about seven miles. 

In the building of fe road from the western terminus at Tacoma 
the company built directly to the city of Portland. 

It will thus be seen that the resolution of 1870 designated the ay of 
Portland, the company’s map of location made connection with that 
city and in the building of the road southward from Tacoma, the com- 
pany built direct to Portland, so that had the company proceeded with _ 
the construction under its charter it would ‘necessarily ave been 
obliged to build eastward from Portland. 

In this connection I have to call attention to the fact that | in con- 
sidering the question of the conflict between thé grant made by the act 
of 1864 for the Northern Pacific R. R. Company, and the Oregon and — 
California R. BR. Co., under the act of July 25, 1866 (14 Stat., 239), 
Portland was accepted as the western terminus of the branch line of 
the Northern Pacific railroad provided for under the act of 1864, at 
_ which point the terminal was drawn. Upon the basis of this terminal | 
suit has been begun against the Oregon and California railroad com- 
pany, in which judgment below has been given against the company. 

For the reasons given I am of opinion that the terminal to the por- 
tion of the line via the valley of the Columbia River should be drawn 
through Portland, Oregon, thus forming a continuation of the Sa 
heretofore establiched at that point. 

Under ae of May 20, 1896, you transmitted the papers relative to 
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4 demand. made upon the Northern Pacific railroad company for the 
reconveyance of certain lands erroneously patented to the east of the 
terminal heretofore established by your office, from which it appears. 
that the resident counsel for the company, Messrs. Britton and Gray, 
have refused to accede to the demand. | 

These papers are returned to the end that the demand may be 
amended to agree with the phones in the terminal herein nee to 
be made, 


TOWNSITE SETTLEMENT—CONFLICTING SETTLEMENT RIGHTS. 
Wrst Reno CIty ET AL. v. SNOWDEN. 


The amount of land reserved by a townsite settlement may be properly limited to 
the legal sub-division on which actual settlement is made, where the townsite 
claim is for the purpose of securing an entr y of lands additional to a prior town- 
site settlement. | 

As between parties claiming priority of settlement, preference must bs given to the 
one who first performs some act on the land indicative of an intent to appropri- 
ate the same, 7 


Seer eter y Snvith to the Commissioner of the General Land Office, Jult ; 
9, 1896. a (0. J. W.) 


‘The land in dispute is a part of the Cheyenne and Avapahoe country, 
which was opened to settlement April 19, 1892, at 12 o’clock M. A 
narrow strip of land known as lot 5, section 28, T. 13 N., R. 7 W., esti- 
mated to be one hundred and fifty-five feet in width fies patween the 
line of old Oklahoma and the quarter-section i in dispute. ‘This strip had. 
to be crossed by those who made the race on the day of opening, On 
April 19, 1892, Persie Snowden and Rose Goenawein, with a view to 
homestead sane and several hundred people with a view to settlement 
for townsite purposes, at the signal given started into the race from the 
outer border of this strip and ran towards the quarter-section in dis- 


pute. On the same day at 2.45 P. M., Persie Snowden filed her appli- 


cation at the Oklahoma City land office, and made homestead entry No. 
3489, for the NE. 4 of Sec. 29,T.13 N.,R.7W. On April 20, 1892, Rose 
Goenawein visited the land rie to file her homestead ae eaten for 
the same land, but on finding Miss Snowden’s application of record she 
- filed her affidavit of contest against said entry, alleging settlement on 

the land prior to Snowden or any other person. On May 14, 1892, John 
Fox, probate judge of Canadian county, Oklahoma Territory, applied 
to enter said quarter-section, together with lot 5, Sec. 28 (the narrow 
strip before described), for townsite purposes, which application was 
rejected for conflict with Snowden’s entry. By letter “G” of March 
15, ee, ae office directed that a hearing be had to determine the 


“£0 
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priority between Persie Snowden and the townsite claimants. On May 
15, 1893, such hearing was had, and.as.no hearing had been given as 
between Snowden and Goenawein, Rose Goenawein was made a party 
and allowed to intervene with her claim to prior settlement. On the 
close of the evidence introduced by the townsite claimants, Goenawein 
and Suowden joined in a demurrer to the sufficiency of the evidence so 
introduced, which was sustained by the local officers. Irom this decision 
the townsite claimants appealed to your officé, and on January 2, 1894, 
your office reversed the local office, and remanded the case for further 
hearing. | | 
- Notice was duly given and on May 17, 1894, further hearing was 
had at which-all the parties appeared, and submitted testimony. The 
hearing, after a number of continuances, was closed on September. 20, 
1894. On July 8, 1895, the local officers rendered their decision, in 
_ which they found that Rose Goenawein had sustained her claim of prior. 
settlement, and recommended the cancellation of Snowden’s entry and 
the dismissal of the townsite application. From this decision the 
townsite applicants and Snowden, appealed, and on December 21, 1895, 
your office passed upon the case and again reversed the local office, 
rejecting the application of Goenawein, allowing that of the townsite 
claimants as to the W. 4 of the NE. 4, cancelling the application of © 
Snowden as to the W. 4 and holding it intact as to the E. 4 of the NE. 4. 
From this decision the townsite claimants, and Goenawein and Snowden 
have all appealed. The appeal of the townsite claimants specifies 
three grounds of error: > | 
. That it was error to award the east half of the NE. 4 to Persie Snowden, when 
ae made her affidavit in support of her application before the land was opened to 
entry which invalidated her application and entry. : | 
- 2, Error not to award the entire quarter-section to the West Reno City townsite 
as neither Snowden or Goenawein were entitled to any right thereto. van 
3. Error in not awarding the entire quarter-section to West Reno towusite, when — 
it was all claimed by original settlement or staking of lots. 


. It will relieve the case of some confusion to consider and dispose of 
this appeal first. : 
The first ground, if supported by the proof, would be fatal to the 
entry. Therule is recognized, that an affidavit which is the basis of an 
- application to enter, made before the land is subject to entry, is invalid. 
The facts as disclosed by the record render this rule inapplicable in this 
case. The affidavit in question appears to have been sworn to before 
William J. Grant, U.S. Commissioner, second district, Oklahoma, on 
the 18th day of April, 1892, but the name of Grant is stricken out, and. 
qualification finally made before J.C. Delaney, receiver. There was no 
change of the date made on this paper, but the date of the other papers 
macle before this officer as well as the parol testimony on that subject 


makes it clearly appear that this affidavit was in fact made and filed on | 


the 19th day of April, 1892, the evening of the day of opening, thereby 
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dept this éijection of its force. The failure to change ihe date 
seems to have been a mere clerical error or oversight. 

The remaining exceptions of the townsite claimants may be con- 
sidered together. They assert an absence of right on the part of either 
Goenawein or Snowden to any part of the land in dispute, and the 
existence of a prior and superior right to the entire quarter-section 
upon the part of the townsite claimants. It is insisted that some of 
the townsite claimants reached some part of the quarter-section and 
planted stakes before either of the homestead claimants, and that the 
prior occupancy of any one of them inured to the benefit of all, as 
“against the homestead claimants, By way of supporting this conten- 
tion it is insisted that under sections 2387 and 2388 and 2389, Revised 
Statutes U.S., no stated number of inhabitants is necessary to enable 
them to make an entry for a townsite, when the number is less than 
one hundred, and that the Department is without jurisdiction or author- 
ity to limit the amount of land to be entered for such purpose to the 
legal subdivision upon which actual settlement is made. Under the 
facts of this case this reasoning is without force or applicability, this — 
attempted entry in fact being an addition to a townsite already settled 
upon on an adjacent subdivision. The staking of lots for townsite pur- 
poses was confined on the day of opening to the west half of the 
NE. 4, and it is not believed that your office exceeded its authority in — 
recognizing the settlement rights of a homesteader upon the east half — 
of said NE. 4, especially when the evidence shows that the land awarded 
meets all the requirements of the townsite claimants for business pur- 
poses. Under the facts as disclosed by the record the townsite claim- 
ants seem to have been awarded all the rights they are entitled to. _ 

The. appeals of Goenawein and Snowden remain to be considered. 
Each of these parties insists that it was error tu award. any part of 
said NE. 4 to the townsite claimants, and each lays claim to the quar- 
ter-section by reason of being the prior settler thereon, on the day of 
opening. While Goenawein undertakes to present fifty-three specified 
exceptions to your office decision, it is not believed that either her 
rights or a full consideration of the vital questions connected with the 
case, require any detailed statement of these exceptions, or their sepa- 
rate consideration. The errors alleged to have been committed refer 
to errors of law and of fact. The one class has led to a careful consid- 
eration of the record, and the other to the examination of such ques: 
tions of law as seonied to be material. 

On the line of facts, your office found, among other things, as follows: 

Miss Goenawein has possession of from three to five acres of the east half of said 
land. She erected a dwelling house and made other valuable improvements thereon. 
There is testimony tending to show that she did not reside on the land but resided: 
with her father on his homestead near Reno City, and in the town of El Reno, She 
and her father and mother and one or two of her sisters testified that she had resided, 


on said land since April 30, 1892. The records of this office show that Rose Goena- 
wein, in the case of Goenawein v. McComb e¢ al. was an applicant for lot 15, block 
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94 (T. S. copybook 22, 371), El Reno. She was also. an aaplieant in the case of 


Goenawein and Rolf v, Haddon for lot 11, block 104 (TS. copybook 22,-31), El 


_ Reno. In each of these cases she testified that she had resided on the lots and was 
an actual occupant of them from:sometime in March, 1892, to May 23, 1892, the time 
of the eutry of the townsite of El] Reno. The testimony of Snowden and witnesses 
tends to show that Miss Goenawein was only at said house on said land, once or 
twice a week, and only remained thereon over night about twice per month. In 
- Langford. v. Butler (20 L. D. , 76,—syllabus), it is stated that,—‘‘ residence cannot be 
maintained by occasional visite to the land, while the actual hoine is elsewhere.” ’ 
It. further appears that the house she erected on the land was a frame building, 

weather-boarded, floor laid, but said honse was not plastered nor sheeted inside, and 
was open from floor to roof. . Those who kept company with Miss Goenawein gener. 
ally found her at her father’s house and on returning would leave her there. I am 
inclined to think that she did not maintain such a residence on said land as the Jaw 
requires of a.person entitled to a homestead, aud I so find. J also find that Persie 
Snowden made a settlement on said land before Goenawein settled thereon. 


This part of your finding is the subject. of several of the exceptions 
filed. In so far as it purports to be the substance of facts shown by 
the testimony and record, it seems to he fairly supported. This addi- 
tional state of facts is further gathered from the record: Goenawein 
made the race across the one hundred and fifty-five foot strip on horse- 
back while Snowden made it on foot. Goenawein reached the line of 
the quarter-section first, throwing an iron stake upon the land with a 
flag attached as she entered upon it, and while her horse was in full 
career. Her horse carried her about four hundred feet further before she 
stopped and dismounted. Her father rode in the race with her and after 
she stopped and dismounted, she requested her father to bring her the 
stake from the place where she had thrown it, which he proceeded to 
do, and in a few moments afterwards she stuck it into the ground near 
where she dismounted. It was the opinion of many of the witnesses that 
many of those who ran afoot reached the limit of the one hundred and 
fifty-five foot strip about as soon as those on horseback or on wheels. 
There can be no doubt, however, from the evidence that Miss Goena- 
wein rode a very fleet pony; and that she crossed this strip and threw 
her stake upon the ground in advance of Miss Snowden. Miss Snow- 
den ran rapidly across the strip on to the land, stopping a few yards 
from the line, carrying a stake and hatchet, where she stuck the stake 
and at once commenced digging. It is apparent that she was thus 
engaged before Goenawein stuck her stake at the point where she dis- 
mounted. Leaving the question of whether or not Goenawein main- 
tained her residence on the land after settlement as required by law in 
abeyance, for the present,.the question as to which one of them per- 


formed the first acts of settlement on the land will be considered as a — 


further test of their respective claims. 

It seems to be insisted that the mere act of running to and upon the | 
land is an act of settlement, and especially that the throwing of a 
Stake upon the land, as in this instance, constitutes an act of settle- 
ment.in the meaning of the law. It has been held in a number of 
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cases, that one who goes upon public land with the intention of mak- 
ing it his home, and does some act in execution of that intention, 
which is sufficient to give notice to the public generally of his inten- 
tion to appropriate the land is a settler in the meaning of the law, if 
such initiative act is followed up and maintained. It may be said at 
once that the mere going upon the land, whatever may be the purpose, 
is not an act of settlement which cuaroes others with notice of the intent 
or purpose and as such appropriates the land. This being true, the © 
mere reaching the land first by Goenawein would not in itself confer 
_ any superior right upon her. It is insisted, however, that the throw- 
ing of her stake upon the land as her horse ran over it, was an, act of. 
Settlement sufficient to segregate the land. A small stake with a flag 
or inscription upon it set in the soil, high enough above the surface to 
attract attention will be deemed an act of settlement, but it has in no 
instance been held that such a stake lying upon the ground would be 
notice tothe public. In this case the stake thrown upon the ground — 
was not permitted to remain there, whatever its position was, but at 
Miss Goenawein’s request was removed by her father and carried to 


. the point where she dismounted from her horse and there set-up. The. 


effect of the act of throwing the stake need not be further considered 
as a means of notice to the publHe, since it lacks the necessary element 
of permanency. This means of uotice was at once abandoned, and the 
stake removed. The setting of the stake by Miss Goonaven at the 
point where she dismounted from her horse was the first act of settle- | 
ment which could estop Snowden and others from settling upon the — 
Jand, Snowden having performed a similar act of settlement upon — 
the land earlier in point of time must he regarded as the prior settler, 
and Goenawein cau take no benefit from this final sebune up of her | 
stake. 

A different question might arise, if Snowden had obser ved the throw: 
ing of this stake, and thus had actual notice of Goenawein’s intention 
to claim this particular tract; but she is not shown to have had any 
knowledge of what Goenawein was doing or intending, and the mere 
racing over the land was not significant, as it was but the border of a 
vast tract of the Cheyenne and Arapahoe country, that day opened to 
settlement; thus there was no presumption that those starting into 

the race there intended stopping on this tract. 

‘The purpose of ieee Snowden’s appeal is to insist upon her right to 
the whole of the NH. 4, as the prior settler upon it. It is not neces- 
sary to consider her appeal further than to s say that sufficient grounds | 
have not been found to authorize the dispossession of the townsite 
claimants on the west half of the quarter-section. In the light of the 
whole record, the rights of the parties seem to have been fairly adjudged — 
by your office, and your office decision is accordingly affirmed. 
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RAILROAD GRANT—PLAN OF ADJUSIMENT. 
Iowa RAILROAD LAND Co. 
The grant to the State of Iowa by the acts of May 15, 1856, and June 2, 1864, is a 


grant in place, the extent of which is determined by the location under the - 


original grant, and the amount of lands earned thereunder ascertained by the - 
line of road constructed west of Cedar Rapids, with the additional right under | 
the act of 1864, to satisfy deficiencies within the grant in place by resorting to 
even numbered sections within the six mile limits, and both even and odd within. 
the fifteen mile limits, and if there is still a deficiency to resort to the even and 
odd sections along the modified line within twenty miles thereof. ; 


Seoretary Smith to the Commissioner of the General Land Office, J a Yy 
(W. A. L.) | & *GABIG” 2 . (Ff. W. C.) 


_ [have considered the matter of the adjustment of the grant made — 
by the acts of May 15, 1856 (11 Stats., 9), and June 2, 1864 (13 Stats., - 

95), to the State of Lowa to aid in the construction of a railroad 

from Lyons City to a point of intersection with © che main line of the lowa Central 
Air Line Railroad, near Maquoketa, thence on said main line, running as near as 
practicable to the forty-second parallel across the State, to the Missouri River. 

By the act of 1856 a grant was made to the State of ‘every alternate 
section of Jand designated by odd numbers for six sections in width on 
each side” of the road, with provision for the selection of other lands 
from the odd dtimberoed sections within fifteen miles of the line of the 
road, in lieu of those lost in place. 

This grant was, by the State, conferred ‘pon the Towa Central Air 
Line Railroad Company, which company surveyed the line shown upon 
' the map filed October 31, 1856, as the definite location of the road, 
which location was duly accepted, the limits of the grant adjusted 
thereto, and withdrawal made of the odd numbered sections within 
such limits. This company failed to construct any part of the road, 
and the State resumed the grant in 1860 and conferred the same upon 
the Cedar Rapids and Missouri River Railroad Company. — 

_ Prior to this time, however, a road had been built by the Chicago, 
Iowa and Nebraska Railroad Company (not a land grant road), from a 
point on the Mississippi River within about three miles from Lyons. 


City to Cedar Rapids, and practically upon the location theretofore — 


made between said points by the Iowa Central Air Line Company. 
_ The Cedar Rapids Company was, therefore, on its own request, 
released from the building of a railroad east of Cedar Rapids. This 
company began the construction of the road at Cedar Rapids, upon 
the original location, and prior to the year 1864 had completed about - 
one hundred miles, or, aS appears from your letter, to Nevada. 
By the fourth section of the act of J une 2, 1864 (supra), ib is pro- 
vided: 


' That the Cedar Rapids and Missouri Riva: Railroad Company, a corporation estab- 
lished ander the laws of the State of Iowa, and to which the said pas granted ay 
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portion of the land mentioned in the title to this act, may modify or change the 
location of the uncompleted portion of its line, as shown by the map thereof now 
on file in the general land-office of the United States, so as to secure a better and 
more expeditious line to the Missouri River, and to a connection with the Iowa 
branch of the Union Pacific Railroad; and for the purpose of facilitating the more - 
immediate construction of a line of railroads across. the State of Iowa, to connect . 
with the Iowa branch of the Union Pacific Railroad Company, aforesaid, the said 
Cedar Rapids and Missouri River Railroad Company is hereby authorized to connect 
its line by a. branch with the line of the Mississippi and Missouri Railroad Company; ; 
aul the said Cedar Rapids and Missouri River Railroad Company shall be entitled 
for such modified line to the same lands and to the same amount of Jands per nile, 
and for such connecting branch the same amount of land per mile, as originally 
granted to aid in the construction of its main line, subject to the conditions and 
‘forfeitures mentioned in the original grant, and, for the said purpose, right of way 
through the public lands of the United States is hereby granted to said company. 
And it is further provided, That whenever said modified main ‘line shall have been 
_ established or such connecting line located, the said Cedar Rapids and Missouri 
- River Railroad Company shall file in the general land-office of the United States a 
map definitely showing such modified line and such connecting branch -aforesaid; - 
and the Secretary of the Interior shall reserve and cause to be certified and conveyed 
to said company, from time to time, as the work progresses on the main line, out of 
any public lands now belonging to the United States, not sold, reserved, or otherwise 
disposed of, or to which a pre-emption right or right of homestead settlement has 
not witarclied and on which a bona fide settlement and improvement has not been 
made under color of title derived from the United States or from the State of Iowa, 
within fifteen miles of the original main line, an amount of land equal to that origi- 
_ nally authorized to be granted to aid in the construction of the said read by the act 
-to which this isan amendment. And if the amount of lands per mile granted, or 
intended to. be granted, by the original act to aid in the construction of said railroad 
shall not be found within the limits of the fifteen miles therein prescribed, then 
such selections may be made.along said modified line and connecting branch within 
twenty miles thereof: Provided, however, That such new located or modified line shall 
. pass through or near Boonsboro’, in Boon County, and intersect the Boyer River not 
further south than a point at or near Dennison, in Crawford County: And provided, 
further, That in case the main line shall be so changed or modified as not to reach 
the Missouri River at or near the forty-second parallel north latitude, it shall be the 
duty of said company, within a reasonable time after the completion of its road to 
the Missouri River, to construct a branch road to some point in Monona County, in 
or at Onawa City; and to aid in the construction of such branch the same amount - 
of lands per mile are hereby granted as for the main line, and the same shall be 
reserved aud certified in the same manner; said lands to be selected fron any of the 
unappropriated lands as hereinbefore descuiled within twenty miles of said main 
line and branch; and said company shall file with the ‘Secretary of the Interior a 
map of the location of the said branch: And provided, further, That the lands hereby 
granted to aid in the construction of the connecting branch arorsentd shall not vest 
in said company nor be.encumbered or disposed of except in the following manner: 
When the governor of the State of Iowa shall certify to the Secretary of the Interior 
that said company has completed in good running order a section of twenty eonsec- 
- utive miles of the main line of said road west of Nevada, then the secretary shall 
convey to said company one third, and no more, of the lands granted for said con-: 
necting branch. Aud when said company shall complete an additional section of 
twenty consecutive miles, and furnish the Secretary of the Interior with proof as 
aforesaid, then the said secretary may convey to the said company another third of 
the lauds granted for said connecting branch; and when said company shall complete 
an additional section of twenty miles, aes in all sixty miles oe of Nevada, the 
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secretary, upon proof furnished as aforesaid, may convey to the said-company the 
remainder of said lands to aid in the construction of said connecting branch: Pro- 
vided, however, That no lands shall be conveyed to said company on account of said 
connecting branch road until the governor of the State of Iowa shall certify to the 
- Secretary of the Interior that the same shall have béen completed as.a first-class 
railroad. And no land shall be conveyed to said company situate and lying within 
' fifteen miles of the original line of the Mississippi and Missouri railroad, as laid 
down on & map on file in the general Jand-office: Provided, further, That it shall be 
the duty of the Secretary of the Interior, and he is hereby required, to reserve a 
quantity of land embraced in the graut described in this section, sufficient, in the 
opinion of the governor of Iowa, to secure the construction of a branch railroad - 
from the town of Lyons, in the State of Iowa, so as to connect with the main line 
in or west of the town of Clinton in said state, until the governor of said state shall 
certify that said branch railroad is completed according to the requirements of the — 
laws of said state: Provided, further, That nothing herein contained shall beso con- 
strued as to release said company from its obligation to complete the said main line 
within the time mentioned in the original grant: Provided, further, That nothing in 
this act shall-be construed to interfere with, or in any manner, impair any rights 
acquired by any railroad company named in the act to which this isan amendment, — 
or the rights of any corporation, person or persons, acquired through any such com- | 
pany; nor shall it be construcd to impair any vested right of property, but such 
rights are hereby reserved and confirmed: Provided, however, That no lands shall be © 
conveyed to any company or party whatsoever, under the provisions of this act and - 
the act amended by this act, which have been settled upon and improved in good. 
faith by a bona fide inhabitant, under color of title derived from the United States .. 
or from the State of Iowa adverse to the grant made by this act or the act to which 
this.act is an amendment. But each of said companies may select an equal quantity 
of public lands as described in this act within the distance of twenty miles of the 
line of each of said roads in lieu of lands thus settled upon and improved by bona 
fide inhabitants in good faith under color of title as aforesaid. 


It will be seen that this act authorized a ree in the location of 
the unconstructed portion of its line and adjusted the grant for such 
‘modified line “to the same lands and to the same amount of lauds per 
mile” as originally granted for the same road; it also provides for a 
connecting branch line with a new grant of “‘the same amount of land 
per mile, as originally granted, to aid in the construction of its main 
line.” 

After the passage of this act the road was constructed to the Mis- 
souri River, upon the modified location made thereunder, and as con- 
structed. is somewhat agneer than the original location west of Cedar 
Rapids. 

In the case of ‘ihe Cedar Rapids and Missouri River nanos Com- 
pany %. Herring (110 U.S., 27), the court says: : 


We are of opinion that the purpose of this enactment was— 

1. To relieve the company from the obligation to build that part of its line as 

found in the land office, between the Mississippi River and Cedar Rapids; because 
there already existed a road between those points built by auother corporation. 
2. To require the company to cornect the city of Lyons with that corporation’s 
road, so that it would be, as originally intended, the Mississippi terminns of the 
land-grant road across the State. This required the construction of about two and 
a half miles of road. | ie 7 oe 
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3. To authorize the company to change the location of its toad yet to ba con- 
structed west of Cedar Rapids for its colivenience. 
_ 4, If this. change left the city of Onawa, in Monona County, off the line of the 
road, they were to build a branch to that place. 

5. To construct, a new line connecting its existing road with the road from Haecns 
port on the Mississippi River, to. Council Bluffs, on the Missouri River. 
. 6. To adjust the amount of lands, to which the company would be entitled under 
this new order of things, and to evlarge the source from which selections might be 
made for the loss of that not found in place. ~ 


In this adjustment it becomes necessary in the first instance to deter- 
mine the amount of lands earned by the construction of the road west 
of Cedar Rapids. _ - 

You present five wee of. adjustment, ane the results thereof are as _ 
follows: 


-~ Exhibit A is an adjustment upon fhe theory that. the ae takes under the 
original grant from Cedar Rapids, and that the only additional right given the com- 
pany under the act of 1864 was to satisfy deficiencies within the grant in place, by 
resorting to the even numbered sections within the six mile limits and both even and 
odd within the fifteen mile limits, and if there was still a deficiency to resort to the 
even and odd sections along the modified line within twenty miles-thereof. Under 
this settlement there have been excess approvals to the company of 57,570.24 acres, 
‘Exhibit B is a statement upon the same theory for that part of the road between 
Cedar Rapids and Nevada, a& exhibit A, but for that portion west of Nevada six 
sections per mile of constructed road have been allowed. . Under this statement, | 
there have been excess approvals of 5,814.20 acres. 

Exhibit © is an adjustment upon the theory that the company is entitled to six 
full sections per mile of constructed road west of Cedar Rapids, and if that EnCOry. 
be correct, there would still be due the company 9,512.43 acres. 

“Exhibit D shows an adjustment upon the same theory for that part of the road 
between Cedar Rapids and Nevada as exhibit A, and for the balance, or the modified 
line under the act of 1864, 171.60 miles, for the same amount of lands per mile as 
was granted by the act of 1856. If this statement is correct, there has been 
-approved to the company 14,943. 32 acres of the land in excess of the quantity it is 
entitled to. 

Exhibit E shows an adjustment upon the theory that the grant should be adjusted 
as a whole from Cedar Rapids to the eastern terminus, 271. G Iniles, and the company 
is entitled to the same amount of land per mile therefor as was grauted by the act 
of 1856. The amount of lands per mile granted by said act was 3,786.80 acres, and 
this multiplied by the number of miles of road constructed weat of Cedar Rapids 
gives 1,028,494.88 as the number of acres to which the company is entitled. | 


You are of the opinion that the latter plan is the correct one, while 
the company claims six full sections per mile for the entire road con- 
structed, being the plan described in exhibit “©”, thus making an 
absolute. grant of quantity for the entire line west of Cedar Rapids... 

The act of 1856 did not grant any specific number of sections per 
mile, it was “‘every alternate section of land designated by odd-num- 
bers for six sections in width on each side,” being a grant “in. place,” 
and indemnity was not granted in quantity Sufficient to make up any 
‘specified amount, but only as to such sections in place as had been 
disposed of prior to definite location. 

This comyauy had, at its-own request, been released from building 
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the road east of Cedar Rapids, the same having bean built by another. 
company, and, as held in Cedar Rapids, ete.,. Railroad ». Herring. 
(supra), this company earned. no lands by such construction, as it was. 
not the purpose of the act of 1864 to give lands on account of the 
whole line, when only a part had been constructed, but that the 
quantity of the grant is to be determined by the constructed line. © 
The effect of this decision was to establish a new terminus at Cedar 
| Rapids for the measure of the grant. | 
Prior to- the passage of the act of 1864, about one hundred nile of 
road had been coustructed west of Cedar Rapids; any further g grant 
made by said act must therefore have been nade in contemplation of 
the continued construction to the western boundary of the State as 
originally intended. i 7 

By the act of 1864 the company was permitted to saws the uncon- 
structed portion of its line, and for such modified line, it was to be 
entitled © to the same lands and to the same amount of lands per mile.” 
It was apparant, however, that the necessary quantity of lands ia lieu 
of the odd sections disposed of within six miles could not be satisfied 
by alternate sections within the fifteen mile limits along the original 
line; hence, said act of 1864 provides that— | 

The Secretary of the Interior shall reserve and cause to be certified and conveyed 
to said company, from time to time, as the work progresses on the main line, out of 
the publie lands now belonging to the United States . . . . within fifteen 
miles of the original main line an amount of land equal to that originally authorized 
to be granted to aid in the construction of the said road by the act to which this is 
an amendinent, And if the amount of land granted by the. original act, to aid in 
the construction of said raiiroad, shall not be found within the limits of the fifteen 
miles therein prescribed, then such selections may be made along said modified line 
and connecting branch within twenty miles thereof. - 


Tam unable to find anything in the act of 1864 to sustain the posi- 
tion that, by said. act, the grant was changed from one “in place” 
‘under the act of 1856, to an absolute grant in quantity. | 

In the case of- Cedar Rapids, &¢., Railroad v. Herring (supra), the - 
court says: . | 7 | ba 

The words ‘“‘the same lands,” which plaintiff’s counsel insist mean all the lands of 
the old grant, are intended, we think, to show that the lands are to be taken along » 
the line of the old survey; that the odd sections on, each side of that old line which 
became vested in the State when it was established should be a part of the new 
grant to this company, and that the deficiencies should in like manner be made up 
by sections within the fifteen mile limit of that line. This is confirmed by that part | 
of the next sentence of this section, which directs the Secretary of the Interior, 
~ when the new line shall have been established, to reserve all the lands without 
regard to alternate sections within that limit, so far as may be necessary to satisfy _ 
these selections, for the loss of odd sections previously disposed of. 


Under said decision, any lands along the “old survey,” aeen bees : 
‘in place” west of Cedar Rapids, must be taken as indemnity, and 
‘for the loss of odd sections previously disposed of.”. Where was said — 
Joss to eco Not along the new location, for there were no place. 
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limits provided for along such line. It could only be along the original 
location, or, as it is called, the “old survey.” : 
_. In the case of the Towa, Railroad Land Company: ve L. ve 370), 1t 
was ‘said that— 

The quantity of land to which the company is anititied under the grant of 1864.1 is 


to be determined by the length of the road actuaily constructed by it, and not by 
the length of the road as originally located under the act of 1856; 


i. e., that the company was not to receive any lands on account of any 
portion of the road uot constructed by it. In said case it was also held 
that lands lying within the indemnity limits of the old line eas¢ of _ 
Cedar Rapids may be selected in lieu of lands lost “in place” west of | 
said city. 2 

It is plain to my mind, therefore, that the cieiwal location is the 
measure of the grant for the main line of said road, and that the only 
purpose of the act of 1864, so far as said main line is concerned, was 
to authorize a change in the line, secure the bnilding of a connection 
with Lyons City, and “to enlarge the source from which selections 
might be made for the loss of that not found in place,” along the orig!- 
nal line, i. e., to fully satisty the amount granted or intended to be 
granted for the road west of Cedar Rapids by the act of 1856. 

It would therefore seem that the plan set forth in exhibit “A” is in 
accord with my views on the subject, in so far as the extent of the 
grant is concerned. ; 

Against the charges macle on account of the grant in your adjust- 
ments, the company claims and insists that there should be deducted— 

First, “lands erroneously or mistakenly certified, namely 109,756.85 
acres, known as the Des Moines River lands.” : 

If, in the adjustments heretofore submitted, this grant is charged 
with any lands erroneously certified within the limits of the Des Moines - 
River grant, the same should be deducted, as such lands are not prop- | 
erly ehareeable to this grant. 

Second, “There should be deducted from the area ‘of iagds charged 
against the grant 6,358.71 acres of swamp lands in Carroll county.” | 
In sapport thereof itis insisted that: _ | 
In 1853, Iowa, by an act of the General Assembly, granted to each county all such 


lands lying within its limits. Carroll county sold and conveyed, or agreed to convey 
to the American Emigrant Company all its swamp lands. In an action brought in 


the district court of that county in September, 1853, against the Iowa Railroad Land 


Company, assignee and successor in interest of the railroad companies, the county 
sought to recover the possession of and to quiet the title to several thousand acres 
of land which had been certified to the railroad company. In this action it was 
‘claimed that the certification of the lands to or for the railroad was a cloud upon — 
the title of the county. The American Emigrant Company intervened as a party, 
claiming that all the right, title and interest of the county in and to the said lands 
had been conveyed to it. The court held that of the lands in controversy 6,358.71 
acres were swamp lands in fact and passed to the State under the act of September 
28, 1850; that the American Emigraut Company was the grantee of the State and of 
the county; that the certificates issued to. the State for the benefit of the railroad 
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company were a cloud upon the Emigrant Company’s title. December 16, 1878, 2 


_. decree was entered ‘‘that the title to all of said lands and to each particular tract 


and parcel thereof be quieted and confirmed in the intervenor, the American Emigrant 
Company, and that all right and apparent title and interest of the defendant, the 
Iowa Railroad Land Company, in and to the same, or any tract or parce] thereof, be. 

and the same is hereby extin guished, canceled and set aside, and the said defendant 
is hereby barred and estopped from having or asserting any title to or ma perest 
there to any part or parcel thereof.” 


A list of these Jands has been filed by the company. * 

Perhaps the government is not bound by this decision. But itis best 
that. you will investigate this matter, and if it is found that these lands - 
are Swamp and overflowed the deduction should be allowed. 

Third: “There should also be deducted from the area of lands charge- 
able against the grant 2,569.75 acres, erroneously certified, as set forth. . 
in ‘Exhibit B’ herewith, they having been evenly disposed of by 
the United States.” 

The certifications, on account of the Pat being outstanding, must 
remain a charge to the grant, but should the company reconvey these 
lands to the United States; and thus remove the cloud upon. the pre- 
vious titles given to other parties, the deduction should be allowed. — 

Fourth: “There should also be deducted from the area of lands charge- 
able against the grant the 76,916.75 acres sold by the lowa Central Air 
Line Railroad Company out of the grant of 1856, prior to resumption 
by the State of Iowa, and to the enactment of the grant of June 7, 
1864,” 

These lands were certified on account of the oan made by the act 
of 1856, and this claim for deduction seems to rest upon the ground that 
the company receiving the lands did not earn the same, and that the 
present company never received any benefit from such certification, and 
therefure should not be charged with the same. 3 

Having beld that the purpose of the act of 1864 was merely to enlarge _ 

the source from which the amount of lands granted by the act of 1856. 
might be satisfied, it follows that indemnity can not be allowed for 
lands certified under the act of 1856 and prior to the passage of the act 
. of 1864, and this claim.for deduction must be denied. 
- This disposes of the claims for deduction made on behalf of the com- 
pany, and it but remains to consider the lists, submitted by you, of 
lands held to have been heretofore erroneously certified oll account of 
the grant. | | 

These lists are described in your letter as follows: 

List Al embraces lands covered by entries which were either made prior to and 
were extant upon the records at the time the company’s right attached, or were | 


_ authorized or confirmed by this office or Department. 
List B 1 embraces lands which have been approved to the State as swamp. — 


List C1 embraces lands within the six mile limits, which were coyered by unex- 


‘pired pre-emption filings atthe date of the definite location of the road. 
List D1 embraces lands lying east of the terminal at Cedar Rapids. - 
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In the answer made on behalf of the company, to the rule issned by | 
you to show cause why the lands embraced in these lists should not be 
recouveyed to the United States as contemplated by the act of March 3, 
1887 (24 Stats., 556), many general questions as to the rights of the 
United States under said act are discussed, but these questious are fully — 
answered in the case of Winona and St. Peter Railro ad Company i L. 
— 'D., 649), and the position there taken is adhered to. . 

As to the lands in list-“A 1 tlre eeue ys disclaims an y interest 1 In 
a large part thereof, 

Those are, perhaps, the same lands for which au deduction is claimed _ 
by the company, and, as it lays no claim thereto, it should convey the . — 
lands to the United States and thus remove the aigad from the title of 
others, aud in this way facilitate the adjustment of its grant. 

Should such conveyances be made, the rule, to this extent, might be | 
dissolved, otherwise demand shouid be made for reconveyance as in 
other cases heretofore directed. ; 

In this connection I might add, as stated in thé matter of the adjust- 
ment ot the grant for the St. Louis, Jron Mountant aud Southern Rail- 
road Company (15 L. D., 559), 
that any tracts covered by entries ipon which patents have also issued, should be 
eliminated from the demand. In such cases, i. e., where two patents are outstand- 
ing, the parties should be left to their remedies before the courts. 

As to the lands in list “B 1,” they have all been twice approved to 
the State; first, as “swamp ands and, later, on account of the rail- 
— road grant. 

For the reasow above given, I am of the scien that, as the govern. 
ment can have no interest in the lands, and is under no obligation to 
an individual, that as to those the rule should be dissolved. 

As to the lands embraced in list “C1,” viz: those covered by pre- 
emption filings, I lave to direct that the list be amended so as to include 
all lands shown to have been covered by uncanceled pre-emption filings 
at the date of definite location, which I note is erroneously given in 
your office letter as October “13,” 1856, instead of October 31, 1856, 
~ See recent decision of this Department in the ease of Fish v. North- | 
ern Pacific R. BR. Co., on review, (23 L. D., ). 

_ As to the lands in list “D1,” claimed. to have been erroneously cer- 
tified, for the reasou that they lie east of the terminal at Cedar Rapids, 
I do not think that such fact is sufficient upon which to base a suit for 
the recovery of the land. 

In the case of the Iowa Kailroad Land aay (9 cane 370), it 
“was held that lands might be selected within the indemnity limits east 
of Cedar Rapids, in lieu of lands lost in place west of that city. | 

Lam of opinion that lands might be taken anywhere “along the line 
of old survey” to satisfy the grant, which, as before stated, is to be 
measured by the odd sections in place west of Cedar Rapids. and 
within the limits of the onewer location. 
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While these lands may have been improperly eenined: as ‘granted 
lands, yet, as they are subject to the grant as indemnity under the act. 
of 1864, if found to be needed on the adjustment of the grant, no good 
purpose could be served by a suit, which must result ina judgment for 
the company, (Kansas City, Lawrence and Southern Kansas Railroad 
Company v. The Attorney General, 118 U. S., 682), but they should. be 
‘charged to the company as so much indemnity for other losses. 

It appears from tlus list that a large number of the tracts had been ~ 
filed for and entered prior to thé certifications on account of the rail- 
road grant, and the same should be examined, with a view of deter- 
mining the effect of suclr filings and entries upon the certifications 
made, aud such tracts as havea status similar to those. heretofore 
referred to, and for the reconveyanee of which demand has been 
directed, should be included in such demand. 

In this conneetion I note that the company alleges that it has. sold 
many, if not all, of the lauds-shown to have been erroneously certified. 

Under the act of March 2, 1896 (Public No/ 35), these sales, if shown 
to have been bona tide, are eautivmed,: aud: the action: agent the com- 
pany would idepasiveily be for the value of the land. 

In resubmitting the case you will consider the showing in this par- 
ticular in recommending further action. — 

This disposes of all questions necessary to a complete al] ustment of 
this grant, and the papers are herewith returned. 


HOMESTEAD CON tae ee EN RIGHTS—SECOND HOMESTEAD . 
ENTRY. 


North PERRY TOWNSITE ET AL. v. MALONE. 


In the case of an attack upon a homestead entry, based on alleged priority of settile- 
ment, it is incumbent upon the contestant to show that his acts of settlement. 
were. followed by the establishment of TeSIGence on the land to the exclusion of 
a home elsewhere. 

When it appears that an entry fails because of the entryman’ S negligence in’ the 

matter of ascertaining prior adverse rights, he will not be allowed: to make a 
second entry, if at the date of his applieation for such privilege there is a 
qualified adverse claimant for the land applied for. 

The right to make a second entry will not be accorded to one who ‘yelinqwishes his 
prior entry on account of a, money consideration, or its equivalent. 

_ The sale by a séttler of part of the land settled upon disqualitios hima as an 1 Ap plicant 
for the right of entry under the homestead law. | 

A settlement right will not be held to rélate back to the alle zed initial act, if sie 
act is nut followed by substantial. anc bona a acts of sottlement and oe 7 
ment. ; 

_A settlement made spouse for tle Sarpase of securing a ieneetanik: bie in fact 

| with a view to speculation in town lots, is lacking in eood faith, and should 

not be accepted 2 as the basis of & | homestead entry. 
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Sioreiary Smith to the Commissioner of the General Land Office, Tula y 
(W.A.D.) “Oe 1096. +: | es 


This case involves the SW. £ of Sec. 14, T. 21 N., R. LW , Perry, , 
Oklahoma, upon which John J. “Malone made: homestead entry at 3 3:59 
o’clock P. M., September.16, 1893. 

It appears ‘that a paring was ordered by: your office letter “G” of | 


- March 12, 1894, upon contests filed against the entry by the townsite | 


Settlers of North Perry, by D. GC. French, William R. West, William 
Mackel, and H. C. Schilling, alleging prior settlement, ete. 7 

Upon that hearing your office affirmed the action of the register and 
receiver, dismissing all the contests and holding Malone’s entry intact. 

From that judgment the townsite settlers, West, Mackel and Schil- 
ling have, respectively, appealed. French appears " have made default 
at the hearing. 
| The land is in that part of Oklahoma known as the Cherokee Outlet, 
and was opened to settlement and entry at noon on September 16,1893. 

The land in controversy lies adjacent to and immediately north of the 
east half of the original townsite of Perry, which covers three hundred 
and twenty acres of land, being the NE. fof Sec. 22 and the NW. 4 of 
Sec. 23, of sald township. This townsite was surveyed prior to the 
opening into blocks, lots, streets, ete, 

The Atchison, Topeka and Santa Fe Railroad passes through the 
central part of the town of Perry, and it was over this road that the 
major part of the settlers reached the town on the day of opening, 
coming from the south boundary of the strip. The first train that 
arrived from the south was crowded with intending settlers, most of 
whom were seeking town lots. It was upon this train.that Malone, 
West, Mackel, and many of the townsite contestants and settlers came. 

Frank Corrigan, a wituess for townsite claimants and clerk to the 
provisional board for North Perry, testified that he came in on the first 
train, which arrived in Perry about 12:35 P. M.; that he was among 
the very first to get off the train, having stood on the steps of the 
coach; that on leaving the train he went by the land office, where he 
stopped two or three seconds, and then went directly north to Sec. 15, 
just one and a half blocks fron the land in controversy, reaching that 
place in three minutes from leaving tr ain; that he staid in that locality 
all the afternoon; that on getting off the train it appeared to him that 
all the town lots were taken, not less than two or three thousand per- 
- gons being scattered over the townsite; that a large number of people 
reached the land in controversy about the same time he arrived on Sec. 
15; that he could see nearly all over the land from his position; that 
many people from the train “ passed right on like a wave up the hill;” 
that he saw people east of the railroad (on land) immediately after he . 
stopped; that four or five hundred people settied.on the land in con- 
troversy that afternoon; when night came many of them went to the 
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creek on the land to get out of the heat and dust and to get water, but | 
_.did not abandon their lots, returning to them; that the settlers on the 
lots on the land in controversy, and also on lots in Sec. 15, held a pub- 
lic meeting on the evening of the 16th of September (day of opening), 
looking to organization of the town of North Perry; that the meeting 
was adjourned until Monday evening following, when officers were 
elected; that the firm of Jacobs aud Lindsey, surveyors and civil engi- 
neers, were employed to survey the land in lots; that the land was laid 
out into lots and blocks, the work commencing September 21, 1893, and 
ending October 7, thereafter; that one. hundred and ninety-six deri 
cates for lots were issued by the provisional board of trustees, and the 
same were paid for; thirty-four certificates wereissued and partly paid 
for, and the remainder in possession of board; that the sum of eight’ 
hundred dollars ($800) had been paid for lots; and out of this sum two 
hundred and fifty doliars ($250) had been paid for their survey; that 
at date of hearing there were one hundred and ninety people living on 
the land; that the estimate was carefully made by going over the land 
lot by ot: that the improvements on the land were also carefully esti- 


ae | mated oe witness and one ony) and amounted to $18, 000, including = 


some live stock. | 
Lindsey also testified that he aaa: in the survey; that while this 
work was being done “a great many stakes were changed so as to be 
on blocks and not on the streets.” = 
Nettie Weld also testified that she came in on first train, went at 
once to the land, with her mother; that she staked a lot and slept 
there that night; that there were two hundred people on the land that 
evening; that her mother has a house on the land; and has lived there 
since they first settled. 
Isham Woolgridge testifies that ines came in on fir st train aoa 12°35 
P. M.; that he went at once to the land, he then saw people on west 


_ side of railroad, digging holes and driving stakes; that there were 
from three to five hundred people on the land that afternoon ; that he 


still resides on the land; has a house, well, storm cellar, etc. 
The above. is substantially the. coatimony in behalf of the townsite 
claimauts. 

_ William Mackel, who claims the right of entry by reason of his. 
alleged prior settlement, testified that he, too, came in on first train, 
which stopped “directly south of the boundary line in question; that 
he went at once to the Jand; that he “did not know of any one else 
there;” that he ran to the land and staked a homestead, placing his | 
stake “probably twenty-five yards north of south line,” and, same dis- 
_ tance from west line; three-quarters of land level; that there was no . 
townsite settlement on land when he got there; did not then see 


Malone, Schilling,-French or West; no-one claimed the land as atown-. _ | 


site; that after he reached the land, “saw some parties staking for 
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lots, expen g | ‘it to be a townsite; 7 this was fifteen or twenty minutes 
after he reached the land; staid on land that night, and next day went 
to Orlando after team; “retarned on the 17th; went back again to 
‘Osage country, where he was sick three weeks, returned to land Octo- 
ber 25; that the land was then fenced up atl lots, so he could not 
finda place to put a. house without having a quarrel; went back to 
Osage country, remained there on account of his son’s sickness mntil 
December 15, 1893, when he returned to land; then built a house, four- 
teen by sixteen feet, and has lived there since; impossible to cultivate 
the land, since same was tukeu for town lots; many people could not 
get town lots and came at once to the land; before train stopped there 
were two or three hundred people on townsite of Perry, and on night 
of 16th (day of opening) there were town lot claimants on land; there 
were no people settled of the land “in my view until [ got there.” _ 

The evidence shows that Mackel kept. up his farm in the Osage — 
country, where his son staid; he only moved part of his household 
goods. . He could not. say how ane he staid on the land,and itis very _ 
questionable that his real home was at any time on the land. He fails 

entirely, exceps by mere negative testimony (as ‘‘ there was no one in 
my view”), to show that he was in fact the first settler. His grounds 
of error relate, principally, to the findings iu Malone’s behalf and in 
failing to grant # new hearing upon his showing as to Malone’s. con- 
duct, In view of what follows, it is unnecessary to discuss these ~ 
grounds. Suffice it to say, that Mackel has failed to show that he was 
the prior bona fide settler on the land; even if he had established his 
-averments in this respect, he failed to show that he made the land his 


-realhome. His contest is therefore dismissed. 


Henry ©. Schilling. It is unnecessary to set forth the eclamivas 
testimony respecting Schilling’s alleged prior settlement on the land. 
His peculiar methods of reaching the land in advance of the first train, | 
by the aid of his old friend Summerville, superintendent of bridge 
construction, were of questionable regularity. Ueswears that he came 
in on a hand ear, and reached the land before it was possible for those 
on the train to get there; that he saw no other person when he got 
there, 

His own witness (S. B. Strahn) admitted that. Schilling sideatonee 
to get him (Strahn) to furnish Schilling with $100 on consideration that 
a man would. be furnished to hold a claim for witness nati the latter 
could reach the land. : : 

But, independently of these circumstances showin g questionable 
conduct, Schilling is not a qualified entryman, and therefore his alleged 
prior settlement, even if established at the peng could. avail him 
nothing. : 

It was shown that on September 22, 1891, Schillin o made homestead 
entry for the NW. 4 of Sec. 16, Tp. 14 N. , BR. 4, , Guthrie Jand district; 


f 
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that contests were filed against said entry, ¢ as follows: October 6, 1891, 
by: one Berner; by one Dauron, October 24, 1891; and by one Adams, 
| Apri il —, 1892, all alleging prior settlement, and that Schilling did not 
20 upon ~ nettle on the land prior to his making entry. 3 7 

Schilling. relinquished said entry January 16, 1892, prior to the date | 
fixed for the hearing. Sundry affidavits were introduced, stating that — 
Dauron, one of the contestants, settled on the land on the afternoon of 
the day the land was opened to settlement and entry (April 22, 1891), 
and that in the judgment of affiants, Schilling’ s Tight there was inferior 
_ to that of contestant, and that he could not have successfully defended. 

against said contest. : 

- Schilling testified that he seliigaichGal to avoid litigation and settle 

contest; that he found out others had settled before he made entry. 
| Being asked on cross examination what he received for the relinquish- 
ment, he answered: “I forget just how what it was in apo) ri ay 
he received thirty or forty dollars. : 

"It does not appear that he. has ever. aide application. te janes & 
second entry. © When he made entry of this land, be, as an intelligent 
man, knew that another might have settled upon it; that among the — 
many who made the race hundreds would in all nrobability fail.to find — 
unoccupied land; but he appears to. have taken the risk, and made the 
entry withoat fir af going to and examining the land, | 

-The general Jaw prohibits one and the same person from making 
= xe homestead entries. While, under certain circumstances, a second 

homestead entry will be allowed upon proper. showing, yet. when it: 

appears, as in this case, that the entry failed because of the entryman’s 
laches or neglect in visiting the land, where he might have learned of © 

a prior settler’s rights thereto, he will not be allowed to make a second 
entry, when at date of his application therefor there is an adverse 

claimant for the desired tract qualified to make entry. 

Again, Schilling received a consideration for his acura acer 
to how much, his memory was strangely at fault; he thinks it was 
thirty or forty dollars. . His evidence on this point is not satisfactory. 
_If the sale of his relinquishment was induced solely by a money con- 
- sideration, or its equivalent, either. promised or received, it is plain he ~ 
should vot be allowed to make a second entry. His failure of memory. 
as to what he did receive, the correct auswer to which would have been 
the principal test, is hardly in accordance with the ability he exhibited 7 
in clelineating many minute circnmstances necessary to his cause, and 
it is doubtful on this account that he would be allowed the right of 
making a second entry, even in the absence of an adverse claim. — 

It is clear that. Schilling is not a qualified entryman, aud, therefore, _ 
his settlement, even if prior to all others (which is not admitted) can | 
not avail him. His contest is therefore dismissed. 

' William R. West. West testified that he also came in on the first 
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train; and went at once to the land; that he dia not see apy one “on 
that part of the land;” that his family has been on land since Septem- 
ber 18, 1893, and lived in a tent; admits he saw a young man (Gage). 
on the land just after he stuck his flag; admits having sold lots to the 
amount of ten dollars to one Dr, Pierce, and that his wife Bold lots to 
a Bohemian. | 

There isno evidence showing that West reached the ands in advance 
of others. Besides, he appears to have disqualified himself even if he 
were the first settler, by selling a por tion of the lands. His contest is 
dismissed. | 

John J. Malone. As before seen, your office affirmed the action of 
the register and receiver in allowing Malone’s entry to remain intact. 
All appellants allege error in this holding. | 

Malone testifies that he came in on the tender of the first train; : that 
he jumped off the train before it hardly came to a stop; that he then — 
went east, probably one thousand feet; then went over the railroad 
track and on to the land; carried with him a stake, two feet long, with 
his name written thereon; stuck his stake and pushed it down, and - 
“skipped for land office on the dead run;” that that was all of the set- 
tlement he then performed. ‘The stake had no flag, only his name 


written on it; that when he reached the land he saw two persons, French 


and one Walker; that as soon as-he came to the land office “a man — 
handed me my filing papers out. of a window and aset of blanks; I got 
in line and [ handed my papers to a man who came up there to make 
them out for me;” that he staid in line until he handed his papers to 
the register; that he had an interest in two tents which were put up 
in the town of Perry, but did not think it necessary to put up one on | 
land uutil he built a house; that he started to build a house on land 
the last of February or first of March, 1894, “could not say positive; ” 
house built by March 5, since which time has lived there; stay down 
town nights when can’t get home; was in the saloon busitiess i in Perry; 
perforined no acts of settlement from time he stuck his stake till he com- 
menced his house. | 7 

It appears from papers in the case that J ali J. eee the entry- 
man, died in the Insane Asylum, at Jacksonville, Illinois, January 27, 
1895; that his father, John Malone, has qualified as his Gaiaereator. 
and ae to be subrogated to all the rights of the deceased with 
respect to the land. 

Certain phases of the testimony,. disclosing glaring discrepancies in 
the testimony of the entryman,. will not now be discussed. 

A note ou the homestead application, made by J. E. Malone, the reg- 
ister (a brother of the entryman), shows that the entry was made at 
3:59 o’elock P. M., on the day of the opening (September 16). 

Admitting that Malone stuck the stake, as represented, the act was 
not followed within a reasonable time by either improvements or resi- 
dence. He waited nearly six months before he did anything whatever. 
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If he depended upon his settlement rights secure title to the land, © 
the initial act (sticking of the stake) should. have been followed within — 
a reasonable time by more conspicuous evidences of good faith. . If he. 
depended upon his entry, it should have been admitted to record 
before others had, in good faith, settled on the land. Before his entry 
was made many people were on the land claiming and staking the same 
— for townsite purposes. It results that he was fiinited in his rights to 
_ his initial act, which ‘failing to be followed within a reasonable time by 
more substantial and bona fide acts of settlement and improvements, 
his rights, if any, became subordinate to the townsite settlers. 


The people who. came into Perry on the day of the opening knew — 


there would be a great rush for town lots; they had reasons to suspect 
that the lots then surveyed would be inadequate to the demands of the 
publie, and that it would be necessary to obtain them from the lands 
immediately adjoining the townsite; such. had been the history of | 
Guthrie, the neighboring town, from which many of the settlers came; 
such was also the history of many other Oklahoma towns; and such is. 
the history of Perry. 

It is difficult to believe that the. aiors: of the ‘nomeetend claimants 


to secure the land in controversy was induced by a desire to use the 


land solely for agricultural purposes; it is more reasonable to conclude | 
from all the circumstances that the primary purpose of the haste was 
to secure the land in anticipation of the inevitable and immediate | 
demands of the same for town lots. Asa matter of fact, all, or nearly 
all, the town lots of Perry were taken in a few minutes after the arrival 
of the first train; besides, many had preceded the train from nearer 
points on swift horses, and were on the lots when the train arrived. 
The result was that the supply of lots was vastly less than the demand, 
and the people in large nunibers rushed to the adjoin tracts and es 7 
staking and claiming lots. 

This state of facts was sicipacad by every éntelitzett person; and 
if the land in controversy was sought for the purpose of preparing for 
this demand, and settlements were made thereon ostensibly for home- 
_ stead purposes, but really for speculation in town lots, then the element 
of good faith would be lacking; in such case the entry of one, even if — 
preceded by a prior settlement, could not be allowed to stand. Catan - 
». Paine, 13 L. D., 562. | 

It appears that aie townsite of Perry has been extended, and that | 
the land in controversy is now included in its corporate limits. 

For reasons above given, Malone’s entry will be caiiceled, and the. 
corporate authorities of the town of Perry will be advised that upon a — 
proper showing and application, the land may be entered for the several 
use and benefit of the inhabitants thereof. 

The decision appealed from is accordingly rever sed, in so far as the. | 
same holds the cay of Malone intact. te 
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WAGON ROAD GRANT--DIAGRAM OF LIMITS. | 
HARDMAN v. THe DALLES Minirary Wacon Roan Co. 
A diagram showing the limits of a wagon road grant, that. has stood scduedtioned 


for a long term of years, and. ander which rights have vested, will not be dis- — 
 turbed. - = 


Secretar, y Smith to the Ganesan of the General Ta Office, Sait y 
= 9, 1896. 3 * (0. W. Py) 


7 The orantees of Joseph H. arom have appealed from your office | 
decision of December 18, 1894, holding the homestead entry (3 (No. 3516, 
LaGrande) of said Hardman of the SW. z of the SW.4 of See. 4, the | 
NE. i of the NE. 4 of Sec. 7, and the W. 4 of the NW. 4 of See. 8, T. 
148., R. 34 E., Burns land disteot Oreeon, for Gavoallation: for con- 
flict with the grant to the Dalles Military. Wagon. Road Company. | 

In their appeal to the Departinent said grantees of Hardman allege 
that this land is within the limits of the grant to said company ; that 

it appears from an inspection of the official map, or diagram, filed in 
the local office, township 14 south, range 34 east, lies next ane directly 
south of township 13 south, range 34 east, and it appears from the offi- 

cial map published by the Department of the Interior, showing the 
location of the various townships in the State, as surveyed i in the field, 

that said township 14 8., range 34 E., as surveyed and approved by the 
Department, does uot estend as far pact as the township next north, by | 
more than one-half mile, that is to say, that the difference in the range 
of these townships i is one-half mile; township 14 S., range 34 E., being 
one- half. mile west of the extended east line of township 13 8. /TANEC, 
34 KE. 

It appears from your office letter of June 3, 1896, that “an examina- | 
tion of the records of your office shows that there is such a ‘jog? 
between-the said townships 13 and 14, which is not accounted for on _ 
the official diagram of said. company’s grant, for the reason that the - 
said diagram was made long before these particular townships were — 
surveyed;” and that “a re-adjustment of the limits of the grant to con- 
form with this ‘jog’ would probably throw both of the said tracts out- 
side the primary limits of the grant, ” but that “following the rule that 
has always obtained in this (your) office, this re-adjustment has never - 
been made, so that according to the official diagram the said tracts are 
within the primary limits of the grant.” — 

In the case of McLean vy. Union Pacific R. Th. Co. (22 L. D. 22), i it 
was held upon the authority of the case of C. W. Aldrach 13 L. D.,, 
572), that a diagram showing the limits of ‘the railroad, prepared coe 
currently with the filing of the map of definite location, and upon which | 
the withdrawal is ordered, will not be disturbed after such withdrawal 
has stood unquestioned for a long term of years and ad have vested: 
thereunder. _ 

This ruling will be aioe — and your office decision i is affirmed. 
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MINING See eee LOCATION APPLICATION: JUDICIAL AWARD. 
AURORA LODE ». BULGER HILL AND NuGGEr GULCH PLACER. : 


The discovery and location of aplacer mining claim establishes in the owner the 

right to the possession of the superficial area within its boundaries for all pur- 

- poses connected with and incident to the nse and operation of the same asa 

placer mining claim; such location, however, does not operate to give title or 

right of possession to veins or lodes within its limits, or preclus ie the right ‘of 
discovery and location thereof by others, ; 

A placer applicant will not be allowed to amend his application so as to embrace | 
therein veins or lodes discovered by others after the location of the placer claim, 
but prior to the application therefor, and not included in said application as 
originally submitted. | 

A jutlicial award of the right of possession to an adverse placer claimant as against 

- & lode applicant does not preclude departmental inquiry on the allegation of 

_ the lode claimant that said placer claim, as subseqnently applied for, embraces — 
-known lodes or veins, “where it appears that sucl question was not in issue before 
the court, Tor determined by its judgment; but if such allegation of the lode 
claimant is sustained, on such inquiry, he will be limited to the Iand necessary | 
to the occupation, use, operation and enjoyment of the lode thus shown to exist 
within said placer claim. 


Seer ctu y Smith 1o the Commissioner of the General Tae 1 Office, July | 
13, 1896. — (A.B.P,) 


This is an appeal by William M. Bennett, who- in his own right, and 
as representative of the estate-of one M. H. Gibbon, deceased, claims — 
to be the owner-of the Aurora lode mining claim, from two lecic one 
of your office, under dates, r espectively, of January 28, 1896, and April | 
1, 1896, the first dismissing his protest against the xoplica lou: of the - 
Silver Bow Basin Mining Company for patent to the Bulger Hill and 
Nugget Guich placer claims based upon mineral entry No. 34 and the 
papers filed in support thereof, in the Harris mining district, Sitka, . 
Alaska, and the second, denying his motion for review of said first 
decision. _ 7 
The facts shown by the record are substantially as follows: 
The Bulger Hill and Nu gvoet Gulch placer claims were located March 
19, and April 6, 1881, by the original owners thereof. 
The Aurora lode claim was located April. 9, 1881, by the present 
claimant Bennett and two others then inkores ea with iit in the claim. 
The Silver Bow Basin Mining Company is now the owner of the 


Bulger Hill and Nugget Gulch placer claims, and the said Bennett and. 


the estate of said Gibbon, who was also one of the original locators, are 
the owners of whatever riehits exist under the location of the ‘airors 
lode claim and the proceedings subsequently had thereunder. | 
By act of Congress approved May 17, 1884, the laws of the United 
States relating to apse claims were sc reued throughout the District | 
of Alaska, (23 Stat., 24.) - 
- A conflict, to the sitont of 6.52 acres of surface rer between fits 
Pinca: and Mode claims furnishes the source of the present controversy. © 


é 
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li November, 1887, Bennett, for himself and his co-claimant, filed in 
the local office an application for patent for the said Aurora lode claim, 
which had been designated and was known on the files and records of 
the office as lot No. 41; and on January 25, 1888, one George Hark- 
rader, then owner of the said placer claims, though he was not one of 
the pucual locators thereof, filed an adverse claim under section 2326 
of the Revised Statutes. It does not affirmatively appear that this 
adverse claim was filed within the time allowed by law, but as no ques- 
tion has been raised in the record relative thereto it will be Drees 
to have been properly filed. 

Upon his said adverse claim suit was instituted by Harkr ader, in the 
United States district court for the district of Alaska, within the time 
allowed by the sfatute for such action to be taken by an adverse claim- 
ant. This suit came on for trial at the November term, 1888, of the 
said court, and resulted in verdict and judgment in favor of the plain- 
tiff for the possession of the “ placer mining claims” described in the 

complaint tiled. | 

A writ of error was obtained to the judgment from the supreme 
court by Bennett, and by decision of that court, rendered May 27, 
1895, the judgment of the court below was affirmed (158 U.S., 441). 

In the meantime, to wit, on March 14, 1891, the Silver Bow Basin 
Mining Conipany, as successor to the rights of Harkrader, filed in the | 
local office a certified copy of the judgment roll of the lower court, 
accompanied by an application for patent for the 6.52 acres, in conflict 
as aforesaid, as a placer mining claim, and was allowed to make min- 
eral entry No. 34 covering the same. Why the application and entry 
were restricted to the 6.52 acres, and were not made for the whole area 
of the placer claims, does not appear. The said application and entry 
_ papers were forwarded to your office, but in view of the pendency of 
said suit in the supreme court on writ of error, as stated, further action 
in the premises was for the time suspended. | 

After the said decision of the supreme court had been rendered, to 
wit, ou August 16, 1895, the Aurora lode claimant filed. in your office 
_ his mprotest anne Ene issuance of patent to the. placer claim upon. said 
mineral entry No. 34. | 

This protest, referring to the surface spat AS pepe tone: set. 
for th, between the lode and placer claims, as originally located, alleges 
in substance, that there exists within the limits of said surface conflict 
a lode or vein, known as the Aurora lode claim, which was discovered 
by protestant and said M. H. Gibbon, and was, by them, on the 9th 
day of April, 1881, duly located and properly surveyet, marked and 
designated on the ground, by monuments, stakes and otherwise, in all — 
respects in accordance with the local laws, customs, and regulations of 


the Harris mining district, and that notice of said location was duly — 


filed and recorded in the proper records; that ever since its location, 
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the ‘cotestant had been in the ae: open. and nuvonbite possession. 
of said lode claim, and had, in the year 1893, erected ther eon a Hunt- 

- ington mill and other valaable improvements, and had extracted from. 
the mine large quantities. of valuable ores and milled the same on the. 
premises; that he had continuously worked and operated the said 
_ Inine since the time of the location thereof, had expended in developing, 
and improving the same more than $50, 000. 00, had driven during the 


time over three hundred feet of tunnels, had operated the mine at large 


profit, and had realized in the operation thereof more than $75,000; _ 
that said Aurora lode claim was known by name and general reputa- 
tion throughout the Harris mining district; and in the vicinity of its 


'  Jocation, and especially to the original locators and to the present 


owners of the said placer claims, was known to contain rock in place 
and well defined veins or lodes of gold-bearing quartz; that. said 


improvements were erected and are situated within the limits of the _ 7 


said overlap or surface conflict; that at the date of the placer locations — 
- the locators thereof knew, and at the date of the said application for 
patent the present owner thereof knew, of the existence of said. 
Aurora lode mining claim, and none of them ever at any time asserted . 
any claim to the lodes, veins or ledges, by reason of the placer locations 
and the proceedings thereunder, or otherwise, but always recognized | 
the protestant’s right thereto. : 

The protest is accompanied by the’ sepaiate affidavits of said Ben- 


nett and six other persons, which fully sustain the allegations thereof. . 


Two of these affiants were original locators of the placer claims, and 
they aver, among. other things, that at the time of said locations the 
- ground was covered with snow, the surface being wholly invisible; that 
three days after said locations were completed Bennett and others were 
- seen by affiants upon the ground locating the Aurora lode claim; that 
after the snow disappear ed affiants themselves discovered that Thess, 
was in fact quartz and rock in place within the line of the Aurora lode — 
claim as located; that said Bennett and others went immediately into 
possession of the Aurora lode claim and had been continuously in pos- | 
session, improving and operating the same, ever since; and that the 


original locators of the placer claims never asserted any claim or right — | 


- thereto in any respect whatever. One of said two affiants further states 

that he was a witness in the said suit in the district court and that at 

- the trial thereof it was not claimed by the plaintiff, Harkrader, that he 
had any right or claim whatever to the quartz or rock in place within 

the limits of said Aurora lode claim. ‘ ‘ 
Three of said affiants, after severally averring upon. their personal 


| knowledge the. existence of rock in place, ledges and lodes of mineral _ 
bearing ore within the Aurora lode claim, further say, in substance, that 


they were of the trial.jurors in the said suit in the. district court. and 

that during the trial of said suit no evidence was submitted to the jury 

tending. to raise a question as to whether the Aurora lode claim .con- 
1814—vou 23-—T._. | 
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tained rock in place and valuable lodes, and that no such question was. 
passed upon by the jury; there was no contention before the jury as to 
the right of the Aurora lode claimant to the rock in place, ledges and 
veins within the lines of said claim as originally located, it being con- 
ceeded by all parties and known as a fact to the jurors that the defend- 
ant, Bennett, was the owner of and was oper ating, with large improve- 
merits thereon, his said Aurora lode mining claim, and that the only 
question argued before and submitted to the jury for their determina- 
tion was as to the validity of the Bulger Hill and Nugget Gulch placer 
 Glaims, and this was'the only question passed upon by the jury. 

In view of these things Bennett asked for a hearing in the case, in 
order that he might have opportunity to establish by proper evidence, 
in the regular way, the facts set forth in his protest, and especially the 
material fact of the known existence of the Aurora lode mining. claim 
within the limits of the placer locations, at the time of the said appli- 
cation for patent by the placer claimant, March 14, 1891. 

On consideration of the record thus presented, your office, on _ Janu: 
- ary 28, 1896, held, in effect, that the judgment of the United States 
— district court is eouelaaive of the questions raised by said protest, and 
that by virtue of that judgment and its affirmance by the supreme 
court, as stated, the placer claimant is entitled to patent for the ground 

in controversy, and it was thereupon ordered that the sald protest be 
dismissed. | 

On February 18, 1896, counsel for Bennett filed a motion fii review 
- of said decision, assigning various errors, which it is not deemed neces- 

sary here to soc deals set forth. : 

Upon consideration of the motion for review, your office on April 1, 
1896, denied the same, holding in substance ad effect : i 

(1) That the en placer claimants, by virtue of their prior loca- 
tion were entitled, not only to the possession of their entire claim. as 
located, but also to all the veins and lodes included within the bound- 
aries thereof: and that their right to such veins or lodes within said | 
boundaries could not be affected by the location of a lode claim within 
said boundaries, made subsequently to the placer location; _ 

(2) That the present placer claimant therefore should be allowed to. 
file an amended. application for patent, embracing the lode claim in 
controversy; or if it should be charged by said claimant that no such 
vein or lode exists within the boundaries of the placer claim, a hearing 
should then be ordered to determine that question; and’ 7 

(3) That at all events the rights.of ‘the lode claimant in this case 
were settled by the judgment of the court adversely to him, and there 
Was, therefore, no error in the decision complained of, SHUSaIne his 
protest. 

It is not deemed necessary to set forth in detail the numerous speci- 
fications of error contained in the appeal by Bennett which brings the 
case here, Suffice it to say that they deny in toto the correctness of 
the several rulings of your office stated in substance as aforesaid. 
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These rulings will be considered in the order in ECD they have 
been already stated; and | 

_ (1). As to the effect of the placer locations: 

In your said decision of April 1, 1896, you hold in substance that | 


such a location gives to the ioastors or cians under ita right'to..— 


all veins or lodes included within its boundaries, though not claimed 

as such, or even discovered at the time; and that such right in the 

placer claimant: can not be affected. by any subsequent discovery or 
location by another, of a lode claim within the boundaries of the placer 
claim. In other words, a placer claim, once lawfully located distinc- 
_ tively as such, gives to the owner thereof the right to appropriate to 
- his own use and benefit any lodes or veins of mineral bearing ores, 
which may thereafter be discovered and located by another within the 
limits of his claim; and all he will have to do in order to procure title 
to such subsequently discovered lodes or veins, in the discovery and 
location of which he took no part, would be to include them in. his 
application for patent when filed, and pay the additional, price per acre 
therefor as required by law. This I understand to be the logical effect 
of your said decision. 

It does not appear to me that such is the law. No case has been 

cited in which the precise question has been decided, nor am I aware 
of any. 
- Under the mining laws of the United States property rights in veins 
or lodes containing mineral bearing ores are acquired in the first 
instance by discovery and location. It has frequently been held by 
the courts that a mining claim once perfected under the law by dis- 
covery and location, becomes property in the highest sense of that term 
(Sullivan v. Iron Silver Mining Company, 143 U.S., 431-434; Belk v. 
Meagher, 104 U.S., 279-283). 

That there can an no valid location of a mining claim iiioat dis- 
covery to support it will hardly be questioned. And a location on 
account of the discovery of a vein or lode can only be made by the dis- 
coverer, or one claiming under him. If the title to the discovery falls, — 
so must the location which rests upon it. Butif the discoverer has him- 
self perfected a valid location on account of his discovery, no one else 


can have the benefit of that location, unless he should abandon his _ 


prior right (Gwillim v, Donnellan, 115 U. S., 45-50). 

_ It is also to be remembered that the two glasses of mineral deposits, 
namely, vein or lode deposits, and placer deposits, may exist in the 
same superficial area, and that they may be discovered, located and 
claimed by the same, or different persons, and patented accordingly. 
This is not only in accord with the plain import of the statute (Section . 
2383 BR. 8.), but is also well settled by both judicialand departmental 
decisions (Reynolds v. Iron Silver Mining Company, 116 U.S., 687-697; 
South Star Lode, 20 L. D., 204). The said two classes of mineral depos- 
its are entirely separate and distinct from, and exist wholly independ- 
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ently of each other. The mining statutes: appear to be founded upon 
the well-known and universally recognized difference in their charac- 
ter. The vein or lode of mineral bearing quartz is more valuable than 
the surface and placer deposits, and Congress has accordingly fixed the 
price per acre, as represented by the superficial area, of the former at 
$5.00 per acre, and of the latter but $2.50 per acre. This was stated 
in substance by the Supreme Court in the case of Reynolds v. Iron Sil- 
ver Mining Company, just cited, wherein the court also said it had been 
shown by experience that both these classes of mineral deposits might . 
be found in the same superficial area, and that section 2333 of the 
Revised Statutes makes peSston for oh a case. That section is as 
follows: : | : 

‘Where the same person, association, or corporation is in possession of a placer- 
«claim, and also a vein or lode included within the boundaries thereof, application 
shall be made for a patent for the placer claim, with the statement that it includes 
such vein or lode, and in such case a patent shall issue for the placer-claim, subject 
to the provisions of this chapter, including such vein or lede, upon the payment of 
five dollars per acre for such vein. or lode claim, and twenty-five feet of surface on 
each side thereof. The remainder of the placer-claim,.or any placer claim not 
embracing any vein or lode-claim, shall be paid for at the rate of two dollars and 
fifty cents per acre, together with all costs of proceedings; and where a vein or 
jode, such as is described in section twenty-three hundred and twenty, is known to 
exist within the boundaries of a placer-claim, an application for a patent for such - 
placer-claim which does not include an application for the vein or lode claim shall 
be construed as a conclusive declaration that the claimant of the placer-claim has 
no right of possession of the vein or lode claim; but where-the existence of a vein 
or lode in a placer-claim is not known, a patent for the placer-claim shall convey all 

valuable mineral and other deposits within the boundaries thereof. 

This section, as was stated by the supreme court in ‘the case of 
Noyes v. Mantle, 127 U. 8., 348-352, and in other cases both prior and 
. subsequent thereto, makes provision for three classes, as follows: 

1. When one applies for a placer patent, who is at the time in the 
possession of a vein or lode included within the placer boundaries, he 
must state the fact, and then, upon payment of $5.00 per acre for such 
vein or lode claim and twenty -five feet of surface on each side thereof, 
and $2.50 per acre for the placer claim, a patent will issue to him cov- 
ering both the placer claim and the feds. | 

2. Where a vein or lode is known to exist at the time within the 
boundaries of the placer claim, an. application for patent for the latter 
which does not include an application for the vein or lode will be con- - 
strued as a conclusive declaration that the placer claimant has no right 
of possession to the vein or lode. | 

3. Where the existence of a vein or lode in a placer claim is not 
known at the time of the application for patent, title will be conveyed 
by such patent to all veins or lodes within its boundaries. 

The present case, if the allegations of the protest filed by Bennett 

are true, would seem to come within the second of the three classes 
named, if within any of them. Certainly, it does not belong to either 
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of the other two. The original locators of the placer.claims, assuming 
the allegations in the protest to be true, were not at the. date of the. 
‘placer locations in the possession of the vein or lode, and did not by — 
their said locations lay any claim thereto. Their’s were distinctively 
| placer locations. They could not have had any just claim to the lode 
because, as we have seen, they were not the discoverers thereof, and - 
could not therefore lawfully locate it, or assert any property rights in 
it. The lode claim was discover ed by others; was located by others;. 
and upon its location, as property under the law, belonged to others, 
Nor was the present placer claimant in possession thereof at the date 
of his application for patent, at which time and long prior thereto, the 
existence of the vein or lode within the limits of the placer eee 
was a well known fact. . | 
But whether this case. comes wholly within the ie second Sibas: or 
‘not, as to which more will be said when we come to consider the next 
question raised by the appeal, it cannot longer be doubted that the 
question as to whether lodes or veins of mineral bearing quartz pass 
under a patent covering a placer claim, is to be determined by the fact 
of the known or unknown existence of such veins or lodes at the date of 
the application for patent by the placer claimant, and not at the date 
of the location of his claim. If at that date the veins or lodes were 
known to exist and were not included in the application for patent, no 
- title to them can pass by the patent; if not known to exist at that 
date, the placer patent. will carry the title to. them (South Star ese 
supra, and cases cited). 
_ This being the settled law, both i departmental construction and 
judicial decision, as is also, aS we have seen, that a mining claim once 
discovered and duly located becomes the property of the discoverer or 
locator; and in further view of the fact, as well as the settled law, that 
both placer and lode claims may and ae exist within the same super- 
ficial area, and may be located by and patented to different owners, it - 
would be strange indeed if a placer location can, as such , operate either . 
to withdraw from subsequent discovery. and ioeano any lodes or veins 
within its boundaries by any ane other than the placer claimant, or to 
appropriate the benefit of such discovery and Jocation if, mane by 
another to the use and benefit of the placer claimant. This would 
give to the placer location au effect, in my judgment, not contemplated. 
by the mining laws. Such a location, in and of itself, does not estab- -— 
lish any right in the claimant under it to the superficial area within its 
boundaries except as a placer. claim. or wine. Of its own force, it can- 
not operate to give title to or proper by rights in any veins or lodes 
within its boundaries. . True, a placer mining claim becomes property | 
as such by discovery and. location the same as a vein or lode claim, but | 
| it cannot and does not of itself. in any sense give title to or property | 
rights in veins or lodes; nor can it, in my judgment, operate to pre- 
elude a subsequent lawful discovery and. focation of veins or lodes 
within its boundaries. — 


| 102 ~—- DECISIONS RELATING TO THE PUBLIC LANDS. 


If the contrary were the law, the more valuable of the two classes of 
mineral deposits, entirely separate and distinct from each other, but 


' frequently existing in the same superficial area, as we have seen, might 


be absolutely withdrawn from exploration and purchase, by a location 
covering a claim to the less valuable; or, in cases like the present one, 
the effect would be-to give to the locators of claims of: the latter class — 
all rights attaching by the discovery and location of claims of the 
former class, which are held to be property rights in the highest sense 
of that term. I cannot believe such is the law, and my Sone aes 
therefore, upon this branch of the case, are: | 

That while the discovery and location of a placer mining claim Setab: | 
lishes in the owner the right to the possession of the superficial area 
within its boundaries for all purposes connected with and incident to 
the use and. operation of the same as a placer inining claim, such location 
does not operate to give title or right of possession to veins or lodes 
within its limits, or preclude. the right ot discovery and location thereof 
by others. | 

2; As to the right of the placer Semen’: to amend. its applet for 
patent, so as to include an application for a lode. 

' The decision complained of in this respect necessarily implies. the 
fact of the known existence of the lode claim at the date of the placer 
claimant’s application for patent. This application, though it mentions 
the adverse lode claim of Bennett, does not inelude an application for 
said lode, but is distinctively a placer application, and that only. If 
section 2333 of the Revised Statutes is at all applicable to the case, 
then such an application for patent is thereby expressly declared to be 
a conclusive declaration that the placer claimant has no right to the 
possession of the lode, and. in view thereof such claimant could not 
now be allowed to amend its application so as to include the lode, even 
if it had asked to do so, which does not appear from the record. before 
_ me to have been done.at the date of the decision complained of. 

In your said office decision you make an exception of this case from 
the operation of said section 2333, based upon the idea that the placer 
claimant, by adversing the lode claim in the courts, thereby claimed 
possession of all veins or lodes within the placer limits during the pend- 
ency of such adverse proceedin gs. Ido not think that such a claim of 
_ possession, even if made as stated, could in any event override the posi- 

_ tive provision of the statute that the application itself shall conclusively 
determine the right of possession of the lode against the applicant if 
the lode is not applied for. But I do not understand that by the said — 
adverse proceedings the owner of the placer claim asserted any right 
whatever to the possession of the vein or lode. On the contrary, the 
complaint filed in the court distinctly sets forth a claim to the premises — 
in question as a placer mine, and makes no claim to any vein or lode 
that may exist therein. Instead, therefore, of any claim to the possés- 
sion of the vein or lode being shown by the adverse proceedings, It 


DECISIONS RELATING TO THE PUBLIC LANDS. — 103 © 


clearly appears therefrom that the then placer Gaiman Gineiainea any 
such right of possession, by basing his sald. acdverse proceeding gS wan 
and solely upon a placer location or claim. | 
Jt is contended, however, that said section 2333 can have no appli- 
‘cation to the pr exent controversy, because at the date of the placer 
application for patent the lode claim had been duly located, was the 
private property of the locators, and therefore conld not have been 
lawfully included in the application for patent. That such were the | 
facts is distinctly averred in the said priest by Bennett, the lode 
‘claimant. 

In the case of Noyes »v. Mantle, Supra, ie - supreme court, in. con- 
struing said section 2333, said: . 

This section can have no application to lodes or veins within the boundaries of a 
placer claim, which have been previously located under the laws of the United 
States, and are in possession of the locators or their assigns; for, as’ already said, 
such locations, when perfected under the law are the property of the locators, or: 
parties to whom the locators have conveyed their interests. . . .... The section 
can apply only to lodes or veins not taken up anil located so as to become the prop- 
erty of others. If any are not thus owned, and are known to exist, the applicant 
for a patent must include them in his application, or he will be deemed to nave 
declared that he had no right to them. 

The same doctrine was again enounced and followed in the subsé- 
quent case of Sullivan vw. Iron Silver Mining Company, 143 U.5., 431. 

I conclude, therefore, that whether this case be considered as coming © 
within the purview of said section 2333 or not, a question which it is 
not necessary here to determine, in neither event can the present placer 
claimant be allowed to amend his application for patent su as to inelude 
an application for the said vein or lode and thereupon secure patent © 
therefor. If the statute applies, the placer claimant’s rights in this | 
respect are conclusively determined by its application for patent: as 
filed. If the statute does not apply,-as under the decision of. the 
supreme court and the facts alleged in said protest it would seem that 
it may not, such right of amendment is nevertheless equally precluded, 
because fe allow it would enable the placer claimant to appropriate to | 
himself that which under the law, assuming the allegations. of said 
protest to be true, is clearly the property of others. | 
_ 3. As to the effect of the judgment of the court. 

In your said office decision of April 1, 1896, you state, in effect, that 
the judgment of the court in this case determined but one question, 
ancl that, the right of possession; that the question as to whether there 
was a known lode within the limits of the placer claims, was not before 
the court and was. not decided by it. This I believe.to.be the correct 
view of the scope aud effect of the adverse proceedings in the court. 
The question there determined was simply the right of possession of 
the placer claims, distinctly as such; nothing more. No claim to the 
lode was asserted by the adverse Alainane although it appears from 
the said’ protest that its existence and its ownership by Bennett, etc., | 
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’ were at the time, well known and generally recognized facts. The com: 
plaint filed by thé adverse claimant whereon the proceedings in the 
court were founded, which is not restricted to the premises in contro- 
 versy here but appéars to cover the whole area of the placer locations, 
“avers the right of possession in the plaintiff of the premises described, | 
as placer claims. The issue tried by the court, therefore, must neces- 
“sarily have been simply whether the plaintiff was entitled to the pos- 
session of the premises «as nae claims, Tv-could have no wider scope 
under the pleadings. | 

By the judgment of the court there was amuraed to the plaintiff ; 
“the possession of the above described placer mining claims.” No- 
question as to the ownership or right of possession of the lode was 
passed upon. No such issue was raised by the pleadings and there- 
fore could not have been decided by the court. 

In view of these things it is difficult to conceive upon what principle : 
your office holding, to the effect that the lode claimant’s right to the 
possession of the lode was decided adversely to him by the court, is 
‘based. I do not understand such to be the effect of the court’s judg- 
ment, The court simply gave to the plaintiff what he claimed, namely, 
the possession of the ground within the limits of his placer claims as 
described; and, as stated in your said office decision of April 1, 1896, 
did not determine any question as to the known existence of a veiu-or 
‘lode within said placer limits. -Neither in my opinion did the court 
undertake by its judgment to determine any question as to the owner- 
ship or right of possession of such vein or lode, nor could it have done 
' go under the pleadings. Moreover, if the court did not determine the 
- question of the known existence of such vein or lode, how could it 
have determined any question as to the right of possession or. owner- 
ship thereof. And further, it is to be remembered that the application 
for patent by the placer claimant was not filed until March 14, 1891, 
“more than two years after the date of the judgment of the district 
court; and that the date of the filing of that application is the time 
| relative to which the fact of the known existence of a vein or lode 
within the placer limits is to be determined. | 

It thus clearly appears that neither the question as to the known 
existence of a vein or lode within the limits of the placer claiins at the 
date of the placer application for patent, nor the question as to the 
. right of possession and ownership of such vein or lode, if so known to 
exist, was before the court in the adverse proceedings, and neither was | 
- passed upon by the court. These important questions, both material 
_ to the present controversy, are therefore entirety open tor departmental 

adjudication. _ 
As already stated i in another part of this opinion, the question as to — 
' the right of the placer claimant to the vein or lode, if in fact known 
‘to exist within the placer limits at the date of its application for patent 
- must be conclusively determined against it by the fact that its appli- 
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cation for patent does not include an application for the vein or lode. 
But the question as to the known existence of such vein or lode within 
the placer limits, a8 alleged, still remains undetermined, and in view 
thereof I am of the opinion that the protest filed iby Bennett should — 
‘have been entertained by your office. | 
By said protest the known existence of a valuable vein or lode of 
mineral bearing quartz or rock in place within the placer limits, at the 
date of the application for patent: by the placer claimant, is not only 
- averred under oath, and the averment supported by numerous corrobo-. 
‘rating affidavits, but it is alleged in the same manner, that: such vein 
or lode was discovered and duly located as a mining claim under the 
local rules and customs then in existence in Alaska, as far back as 1881, 
nearly ten years prior to the placer application for patent, and that the 
locators and present:claimants thereunder have expended a vast amount 
_ of money in improving and operating the same, and have been continu- . 
ously in its possession, improving and operating it as a mining claim 
ever since the date of said location, and were in such possession at the 
date of the filing of the placer application for patent. If these things 
be true as alleged, there can be no doubt, in my judgment, that the 
| protestant, claiming in his own right and for another as stated, is the 
_lawfal owner of said vein or lode and should be pe otected in his rights 
thereto. | 
The only question which preenes any serious difficulty to my mind 
relates to the extent of surface area the lode claimant will be entitled 
to in the event he sustains, by proof in the regular way, the allegations 
of his protest. His claim as originally located appears to be something 
over five hundred feet in width at the points of conflict.with the placer | 
locations. ‘The extensive and valuable improvements erected upon the 
claim are alleged to be upon that part within the overlap. The surface 
ground being, however, only an incident to the lode and not a part of — 
it, I am of the opinion that, under the judgment of the court, the placer 
| claimant is entitled to the surface area within the overlap, except so 
much thereof as is necessary to the occupation, use, operation, and 
enjoyment of the lode claim by its owners. This may be more or less 
— according to the extent and location of the present improvements, if ° 


any, and other conditions peculiar to this particular claim. I know of 


no established precedent controlling in such a case as this, but in view 
_ of the superior right of the placer claimant to the surface area as estab- 

_ dished by prior location and by the judgment of the court in the adverse’ 
proceedings, I do not think that the superior right of the lode claimant 
to the possession of his lode, if its discovery, location and known exist- 
" ence be true'as alleged, should be allowed to carry with it more surface — 
- ground within the overlap than is necessary for the occupation, use, 
operation and. full enjoyment thereof. Having been defeated in the 
adverse proceedings in the court, it would appear to be but just and 
tight that the lode claimant should be thus restricted as touching the 
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surface area of his claim, and, indeed, such seems #0 be necessary in 
order to give effect’ to the er adie eat ! 

_ In view of the foregoing your said office decisions of i anuary 2 28, and 
- April 1, 1896, are reversed, and you are directed to order a hearing upon 
the protest filed by Bennett, for the purpose of determining: | 

_ 1. Whether or not, at the date of the application for patent by the 
: placer claimant, there was known to exist within the boundaries ¢ COV- 

ered thereby, a vein or lode claim as alleged; and, _ 

2. What extent of surface area on each side of said vein or lode within 
such boundaries. will be necessary for the occupation, use, operation, 
and full enjoyment thereof by the owners, in the event its enOWn exist- 
ence shall be established as alleged. - 

Upon the report of such hearing you will proceed to aeaaieats the 
case upon the principles herein . enunciated, 


FLORIDA CENTRAL AND PENINSULAR R. R, Co. 2, BELL ET AL. 


Motion for review of departmental decision of April 7, 1896, 22 L. Dis 
451, denied by Secretary Smith, July 13, 1896. 


PRACTICE—APPEAL—MOTION TO DISMISS. 
KEYES v. MACHOMICH.. 


Failure to appeal in time can not be excused on the ground that in the notice.of the 
decision the period accorded for appeal was erroneously stated as thirty instead 
of sixty days, where the appellant has had the benefit of the full period, and the 
adverse party takes no advantage through said error. 


Seer etary Smith to the Commissioner of the General Land Office, July 
13,1896. ar (R. F. H.) 


#Kilijah B. Keyes appeals from your office decision of April 30, 1895, 
dismissing his contest against homestead entry No. 3234 of Davenport 
Ji Pano made December 7, 1893, for the SW. 4 of NE. 4; the 
NW.iof SEH. 4, the SE. 4 of NW. ‘Dand NE. 4 of SW. 4, Sec. 81, T. 
22 N., B. 16 H., Susanville land district, California. 

- Notice of said decision was served upon the attorney for Keyes May 
1, 1895, but said written notice contained the statement that Keyes had . 
thirty days in which to appeal from said decision. 
Keyes filed his appeal from. said decision in the local office J ay 10, 
1895, and on the same day served notice of said appeal on the aoriey 
for Machomich. 

aot to dismiss said appeal. on the ground that the s same was not 
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taken within the sixty days allowed by Rule 86 of Biactios was filed 
by attorney for Machomich. 
_ In opposition to the motion it. is urged that the agGee served was 
defective, in that it allowed but thirty instead of sixty days for appeal, 
and that had the register and receiver at the expiration of the thirty 
days reported that no appeal had been taken, it would have been the 
duty of the Commissioner to order a new notice, and that the time of. 
‘appeal being governed by rule and not by statute, the presumption 
that all persons know the law does not apply. The answer to these 
arguinents are, that the appellant has been in no manner injured or 
misled by the notice complained ot; that he has had the benefit of the. 
full sixty days allowed by the rule; that he saw and read the decision 
of the Commissioner from which he sought to appeal; that said deci- 
sion did not limit the time of appeal as fixed b y the rule of practice; 
and, lastly, that the entryman is not sorlang any advantage by reason 
of the thirty days notice. 
_ It is au elementary maxim of nheeriee: that “the practice of the . 
court is the law of the court,” and this maxim goes hand in hand with 
- the maxim, ignoratia juris non excusat, and the Rules of Practice must 


be observed, and such a deviation from them will entail consequences 


detrimental to the suitor. It is true that in cases of this nature, the 
government is always a necessary party, and by virtue of supervisory 
powers, Inay waive a defective appeal, and assume jurisdiction, when- 
_ ever the interests of the government, or strong equities, demand the 
suspension of the rule, that gross injustice be not doue, yet, such is not 
this case. In the case of Julien v. Hunter (18 L. D.,151), which involved 
a motion to dismiss an appeal on the ground that it was not taken in ' 
time, if was said in passing upon the. question..as to: whether. aceept- 
ance. of notice of the appear: was a waiver of paces on the Pare of the: 
appellant— | | | ee 

In the case at bar, however, there was no consent to delay, but simply an accept- 


ance of service of notice after the time therefor had expired. It would therefore 
come within the rule already quoted, from Sheldon », Warren, and in said case on 


review (9 L. D., 668), it was held that the rules of practice limiting the time within . 


which appeals may be taken, will, in all contest cases, be strictly enforced, in the 

absence of valid excuse, or circumstances calling for the exercise of supervisory 

authority. 

In the case before me, the excuse might be held sufficient, in the absence of any 

adverse claim, but from the examination of the record which 1 have made in deter- 

mining the motion to dismiss, I am convinced that no injustice has been done by the » 
decision already rendered in the case. There is no call, therefore, for the exercise 

of my supervisory authority. - se Oe 
In Raven v. Gillespie (6 L. D., 240), it was said: ‘On motion of: the ‘appellée, an 
appeal, not filled in time, must Gs dismissed.” 


In accordance with the foregoing rule, I am of opinion that the motion 


to dismiss the appeal in this case must pen? and said appeal is accord- 
ingly dismissed. 


> 


108 DECISIONS RELATING 10 THE PUBLIC LANDS. 


‘RAILROAD LANDS—SECTION 4, ACT OF MARCH 8, 1887. 
CARLTON SEAVER ET AL. 


The right of ¢ au ‘purchaser fre a railroad company to perfect title aniler section 4, 

act of March 3, 1887, may be exercised without regard to whether his purchase © 

was made before or after the passage of said act, if it. was made in good faith, 
and before the land was held to be excepted from the-grant. 


Secretary Smith to the Commissioner of the Generat Land. Office, July 
(WAL) 13,1896. (0. J. G.) 


This case involves the S. 4+ SH. 4, See. 29, bbe Ean, Fe et 8 wW., S..B. M., 
Los Angeles land district, California. | 
_ The said tract was patented to the Southern Pacific Railroad Com- 
pany April 4, 1879, which patent was declared void by the U. S. Supreme 
Court in December 1892, After the land had been formally restored to 
the public domain in accordance with the decree of the U.S. circuit 
court filed April 27, 1893, Carlton Seaver and Stoddard Jess submitted 
proof under ection 4 of the act of March 3, 1887. (24 Stat., 556), in 
support of their alleged right to said land. The said proof was rejected 
by the local office, it appearing that claimants had purchased the land. 

: from the company under deed dated May 19, 1887. 

On appeal your office, under date of Rebadary 14, 1896, anaraned the. 
action of the local office, holding that the right of purchasers to per-. 
fect title under section 4 of the act of March 3, 1887, is intended for 
- those who purchase in good faith prior to the passage of said act. | 

The claimants have appealed from your office decision to this Depart- 
ment, assigning the following errors: 

1. In holding that the remedy granted by the fourth section of the act of March 3, 
1887, applies only to purchases from the railroad before the date of said act. 

2, In not holding that said section applies to all purchases from a railroad, at any 
time before the decision of the supreme court, under or in accordance with which an 
adjustment provided by the first section of said act, shall be made. 

3. In not holding that said section applies to all purchases from a railroad, before 
actual adjustment and finding of an erroneous certification or patent issued to a rail- 
‘Toad, upon the grants therein mentioned or referred to. 

On November 17,1887 (6 L. D. Se: ) Attorney General Garland | gave. 
an opinion. on res questions proposed: to him relative to the third, 

- fourth and fifth sections of the act of March 3, 1837. epeene of the 
section now under consideration he Says: | 

The fourth section is a part of a general scheme for the disposition of lands which 
have been erroneously certified or patented to the railroads, which certification or 
patenting has been set aside and the title restored to the United States. ft? we 
_ By the expressed words of the section with reference to the. time when the patent 
- shall issue: ‘‘ The person or persons so parehasing in good faith .. . .- . shall 
be entitled to the land so purchased .. . . . after the g grants ieee ily shall 


- have been adjusted.” As the adjustment then aaah be completed first the patents 
under the tourth section are only intended to be issued after it shall. Hane been 


! 


DECISIONS RELATING TO THE PUBLIC LANDS. — 109. 


. legally determined, in the mode prescribed in the second section, that the certifica- 
tion or patent to the railroad had been erroneously issued. 


The second section of the act reads as follo WS: xt Thatifit shall < appear, 
upon the completion of such adjustments respectfully (sic), or sooner, 
that lands have been, from any cause, heretofore ee certified : 
or patented etc.” so 

It would appear from the iameaaes of the act aa its nitenaneraiion 
by the Attorney Geveral that said act was intended to include all lands © 
erroneously certified or patented by the company prior to the date of 
adjustment, whether such lands were purchased before or after the 
passage of the act of March 3, 1887. 3 

The Attorney General in the opinion cited continues as follows: 


The whole scope of the law from the second to the sixth section, idlusive: is 
remedial. Its intent is to relieve from loss settlers and bona fide purchasers, who: — 
through the erroneous or wrongful disposition of the lands in the grants, by the 
' officers of the government, or by the railroads, have lost their right or acquired 
equities, which in justice should be recognized. . . . The whole remedial part © 
of the law was passed with a recognition of the fact that the railroad cena 
had sold lands to which they had no just clainis. . 


The cases of Sethman ». Olise (17 L. D., 307) and Holton et al v. Rut. 
ledge (20 L. D., 22) were as to whether the right of a qualified trans- 
feree to purchase under section 5, act of March 3, 1887, was affected by 
the fact that his purchase was ‘auile after the es ‘of said act. ih 
the former case it was. said— _ 


- In my opinion it was the intention of Congress that the adjustment of these grants 
_ should be begun at once and completed as soon as possible, yet experience has shown 
that making these adjustments was not the work of a day and Congress must be | 
held to have known that much time was necessarily employed before the end should 
be reached. . 
. The act directed the manner of making adj ustments, and it was. ae evident inten- 
tion of Congress, as expressed in the 5th section of the act, that when in the adjust-.. 
_ ment of these grants it was ascertained that land had been bought from the railroad 
companies for which they could convey no good title, such buyers or their trans- 
ferees, if bona fide, should be allowed to purchase the tracts claimed by them. And 
it can make no difference, I think, whether a transferee, otherwise entitled to pur- 
chase, bought the land before or after the day of approval of the act, if it was 
originally purchased in good faith from any said company. 


The case of Andrus ¢¢ al v. Balch (22 i D. 238), cited the above deci 
sion, concluding as follows: 


The argument here used applies with equal oe ce where the original purchase was. - 
made after the passage of the act, as when the. transfer from the original purchaser , 
was made after the passage of the act and I am of the opinion that it can make no 
difference whether the. purchase from the company was made before ‘or after the 
passage of the act of March 3, 1887, if made in good faith, believing the title to be 
oad and peters the land purchased was held to be eanoptet: rom the grant. 


It thus appears that the several séctions of the ee of March 3, 1887 _ 
are but different parts of the same scheme, namely, to secure from the 


oem 
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railroads a relinquishment or reconveyance to the oiiind States of 
lands theretofore erroneously certified or patented, cand — 
to relieve from loss settlers and bora fide purchasers, who; through the erroneous or 
wrongful disposition of the lands in the grants, by the officers of the government, or 
by the railroads, have lost their rig ht or cri Saale which in justice should 
he recognized, 
- It has been shown that relief Siting to that applied for in the case at 
bar has been granted under the fifth section of the act of March 3, 
1887 to transferees; theré seems to be no good reason why the same 
relief should not be granted to all original pur chaser under the fourth 
section thereof. 

It is in evidence that the money for the purchase of the land in ques- 
tion was paid by the claimants to the company some time in the month 
of March, 1887. It also appears that there are no adverse claimauts. 

Your office decision is accordingly reversed, the claimants’ proof will 
be accepted, and your office will accordingly apnea payment from the 
railroad company for the land in question, as provided in section four — 
of the act under consideration. 


COAL LAND—PREFERENCE RIGHT OF ENTRY. | 
WALKER v. TAYLOR. 


The preference right of entry conferred by section 2348 R.8., is dependent upon the 
opening and improving of a coal mine on public land that is in the actual pos- 
session of the applicant. : 


Se ecretary Smith to the Commissioner of the General Land Office, July 
13, 1896, (i. By , Jr.) 


| Barry L. Taylor appeals from the decision of your office of J uly 11, 
_ 1895, holding his coal declaratory statement No. 601, filed July 6, 1893, 
for che NW. of Sec. 24, T. 21 N., R. 116 W. Javanston, one lend 
district, for cancellation and eojontine his apphecation filed J ay 28, 
1894, to purchase the land under his said declaratory statement. 
| Paviors filing was made under section 2348 of the Revised Statutes 
to secure a preference right of entry to the land above indicated, and 
alleged, among other things, continued possession, commencing May 
29, 1893, and that he had “located and opened a valuable mine of coal 
| ther eon. ” On March 12, 1894, Sharp Walker filed his coal declaratory — 
statement for the same land, alleging possession since March 4, 1894, 
thus making a claim thereto adverse to that of Taylor. One J. S.. 
Beckwith also subsequently made a coal filing for the same land. 
When Taylor offered final proof and applied to purchase the land, 
July 28, 1894, the local. office suspended action upon his application 
until due notice should have been given to the adverse claimants of 
_ record as provided by paragraph 30 of Rules and Regulations under 
the coal land law, approved J uly ol, 1882. - 
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Beckwith acknowledged service of notice on him in Au gust following 
(the precise day of the month written in the acceptance is illegible). _ 
The record does not show when Walker received notice, but the same, 
apparently, brought out his protest, filed August 24, 1894, char ging. | 
that Taylor never made any discovery of coal on the land, nor did any 
work upon the same in the way of taking out coal therefrom, and that. 
- since his filing the tract had remained vacant and unoccupied except 
as to his (Walker’s) own possession. As the result of a hearing at 
which Taylor and Walker only appeared, the local office rejected the 
application of the former to purchase, on November 26, 1894, on the 
- grounds, among others, that he had not been i in possession of the land — 
since March 4, 1894, and had not worked and made such improvements 
thereon and sho wo ‘such good faith, generally, in the premises, as would 
entitle him to enter the land in. the face of the protest of an adverse 
claimant in possession. Upon appeal by Taylor your office affirmed 
the decision of the local office, and held his filing for cancellation. 

Only two of the nine assignments of error made in Taylor’s appeal 
demand consideration here. These are that your office erred (1) in 
finding that the evidence did not show good faith in-him in the matter 
of improvements, and (2) in holding his declaratory statement for can-_ 
cellation. The first of these raises an issue of fact, the second, of law. 
It is unnecessary to set out or discuss at any length the testimony upon | 
the question of fact. The decisions of the local office and of your office - 
are in entire harmony upon that question and are adverse to appellant. 
The testimony has been carefully examined here and not only fails to 
show that any improvements in the way of opening a ‘mine of coal on 
the land or of making it more.valuable for coal mining purposes were _ 
ever made by appellant, but it is also shown both by the testimony of 
- one Lessenger, Taylor’s agent, and by numerous witnesses in behalf of 
protestant, that Taylor was not in actual possession of the land when: 
he filed his application to purchase. The testimony further fails to © 
show that Taylor ever made any discovery of coal on the land, and, as 
between him.and Walker, shows that the latter was in possession when 


7 the former filed his soplcator to purchase. 


Section 2348 R. S. makes the opening and improving of a coal 1 mine 
upon the public lands a condition precedent to the preference right of 
_ entry therein authorized. It also requires that an.applicant to pur- 
chase thereunder must be in actual possession of the land (James D. 
Negus et at, 11 L. D., 32). Section 2351 R. 8. provides that “priority 
of possession and improvement followed by proper filing and continued 
good faith shall determine the preference right to purchase” in case of 
conflicting claims. 

There were no Taerovenaits male upon this land by Taylor prior to 
filing. It is not shown that the Ogden Coke and Coal Co., whose 
assignee Taylor claims to be, had any right to the land in aren 
nor made any improvements thereon, nor that Taylor purchased any- 
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thing of any nature fon said company. The only evidence in support 
of such claim is the statement of Taylor’s agent Lessenger. Upon the 
facts found by your office and shown by the testimony, the holding of | 
-Taylor’s filing for cancellation was abundantly justified. 

Relative to Taylor’s conténtion in appeal and argument that he 
should have been allowed to make private entry of the land under 
section 2347 R. S., notwithstanding his said filing, it may be proper—as _ 
it certainly is sufficient—to say in passing, (1) that he elected to pro- 


ceed otherwise, as already indicated, (2) that he filed no application to 


make private entry thereof, and (3) that no such entry could have 
been legally allowed until the adverse filings of Walker and Beckwith 
were disposed of, 

The rejection of the application to purchase and the proposed can-. 
eellation of Taylor’s filing are accordingly affirmed. 


MINING CLAIM—FINAL CERTIFICATE—TITLE. 
J.C. BAKER FRACTION PLACER. 


The final certificate of a mineral entry will not be allowed to embrace the name of 
one who fails to show that he owned an interest in the claim at the date of 
application, or that subsequently, and prior to entry, he acquired such interest — 
from a legal applicant. 


Secretary Smit to the Commissioner of the General Cina Office, July 
18, 1896. | (B. B., Jr.) 


Eli ©. Wood, Adam Aulbach and Lawrence O’Neil, who made Coeur 
d’Alene, Idaho, mineral entry No. 168, March 28, 1895, for the J.-C. 
Baker Fraction placer claim, appeal from your office decision of October. 
5, 1895, requiring proof that Aulbach and O’Neil owned, each, an inter- 
est in the claim at date of-application, or subsequently and prior to 
entry acquired sach from a legal applicant, and proof. of O’Neil’s citizen- 
ship, and holding that in default of the proof required the names of 
Aulbach and O’Neil must be stricken from the final certificate of entry... 
_ The contention of the appeal, briefly stated, 1s that the abstract of title 
and a certain judgment on file furnish the required proof. | 

The abstract of title does not show that at date of filing application, 
Decanber 29, 1894, or of entry, either of the parties in question had. 
any interest in said claim. Aulbach’s claim of title through one Mary 
©. Nason, as widow of C. C. Nason, can not be recognized, for the 
reason that it is not shown that Mary C. Nason, as alleged widow, or 
otherwise, had any interest in the claim. It is not shown that Mary. 
C. Nason, who made certain conveyances of record to Aulbach, was 


the widow of C. C. Nason. Your office properly held that an agree- | 


ment to convey, under certain conditions, by J. C. Baker, the locator, 
of the claim, which agreement is set up as a connecting link to show. 
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an interest in C. 0. Nason, dia not convey any interest. Two. deeds, 
one dated October 14, 1893, and recorded the same day, from ‘Mary - 
C. Nason, widow of C.C. Nason, deceased,” and one dated and recorded — 
December 26, 1894, from Mary C. Nason, both to said Aulbach, consti-:~ 
tute the only evidence afforded by the said abstract of any conveyance 
of an interest in said claim to Aulbach prior to date of entry. It is. 
unnecessary, in view of the prohibition in paragraph 93 of current 
ftegulations under the mining laws, to consider the record of certain: 
-—conveyauces trom parties not Beppo ants for patent, 1 made subsequent 
- to the application. 

~The “ certain judgment” perenne referred to is sounanontly a 
judgment such as is indicated in section 2326 of the Revised Statutes, 
rendered June 26, 1890, in a. suit by certain claimants of said claim - 
against the claimants of the Idaho Bar placer claim, by the district 
court in and for Shoshone county, Idaho. This judgment was in favor | 
of the then J. C. Baker Fraction claimants, amtmong whom were said 
O'Neil and “Mary CG. Nason administratrix of Christopher Nason 
deceased.” ‘This judgment is of. no avail so far as either Aulbach or 
O’Neil is concerned, before the land department, in view of the show- 
ing made by the abstract of title. Said abstract does not show, as 
already indicated in part, that any one authorized in the premises con- 
_-yeyed any interest of C.C. Nason or Christopher Nason in said lode claim. 
- tosaid Aulbach. Without setting forth the minutia of computation it 

is found that said abstract shows that by deed dated June 23, and 
recorded June 25, 1894, said O’Neil conveyed an undivided one eighth ™ 
interest in the claim in question to Eli C. and James R. Wood, which 
was one seventy-second greater interest than he is shown to have at — 
any time acquired. Said judgment does not show the amount of his 
interest. It is unnecessary in view of the foregoing to consider the 
question of O’Neil’s qualification as to citizenship. ous office dicision 
in accordance herewith is aes : 


MINING CLAIM—REINSTATEMENT—RELOCATION. 
McGowan ET AL. v, ALPS ConsOLIDATED MINING Co. 


. n siineeal” entry canceled without notice: to the entryman must be reinstated IrTe- - 
spective of any intervening adverse claim. 3 


The cancellation of a mineral. entry does not in itself render aie ground covered. 
wnerepy subject to relocation. : , 


| Secretary y “Smith to the Cominsnne of the Gosia Land Office, . July OO 
18, 1896. va heh A Ee): 


_.The record in this case shows that The Alps Gonaclidated: Mining 

Company, by G. L. Havens, Superintendent, on October. 2, 1881, made. 

application for patent for the Alps No. 2 lode mining claim, aUVey No. 
1814—voL 23——-8 ee : 
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1953, Leadville, Colorado, land district, On December 19, 1882, t the | 

‘ Alps Company abandoned that portion of its claim that conflicted with 

the Great Eastern lode, and on the same day made entr y; No. 1497, of 
the Alps No. 2, less this conflict. , 

In so far as materiel to the question involved here the next ee was 
iby your office letter of April 8, 1885, addressed to the surveyor general. 
of Colorado, which required a new survey of the Alps No. 2, showing 
the exclusion of the Great Eastern. He was required to notify the 
parties in interest.’ Thus the matter rested October 9, 1894, when your 
office called for a report from the surveyor general as to what action: 
had been taken under your former letter. On November 9th, following, 
he reported that on October 13, 1894, he “wrote J. W. Smith, Leadville, — 

registered, $25 deposit required, and sent a copy of former General 
. Land Office letter;” that the registry on was returned, but no. 
further action had Bean taken, | 

On March 19, 1895, your office addressed the souistar and receiver, 
callig attention to the correspondence with the surveyor gone and. 
held the entry for cancellation. 

On June 15, 1895, the register repor ted that notice had been mailed 
to the Alps Consolidated Mining Company at Leadville by registered 
letter and the same was returned uncalled for. Thereupon, by letter of 
June 24, 1895, your office canceled the entry. 

On July 6, 1895, there was filed in the local office the affidavit of one 
B. F. Stickley, by which it is shown that he is the agent of the Alps 
Company, and has been such agent for ten years; that the company 
has no officein Leadville; ‘that affiant this day for the first time learned 
of the requirements of Hon. Commissioner’s letter of April $, 1880 ;” 
that the company never had notice of such requirement; that the com-. 
pany “stands ready, willing and able to comply with all the require- 
ments of the General Land Office;” that the premises are valuable and 
large sums of money have been spent in the development of the same. < 
The company ask that the order of cancellation be revoked and that it 
be allowed to meet all the requirements of your office. 

Omitting further details, it is sufficient to say that McGowan et al. 
on June 26, 1495, located the ground under the name of the Clark lode, 
and they appeared by counsel and objected to the reinstatement of the 
Alps entry. Your office, however, by letter of October 16, 1895, held 
that the cancellation was erroneous, and the same was recalled and. 
revoked, whereupou J McGowan et al. peoponute: this appeal, assigning 
numerous grounds of error. - 

The most material contention of counsel is that it was error to rein- 
state this entr ‘y in the presence of an alleged adverse right in the land, — 
acquired as it was by a relocation of the identical mga after the 
cancellation of the entry by your office, — | 

‘There is nothing in the record that would justify the surveyor re 
in n sending notice of your office order of 1885 to J. ee Smith. This is 
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ae bite mention of this name in. the record. Neither was there any- = 


_ thing to warrant the local officers in mailing the notice to. the Alps 


Company addressed at Leadville. On the contrary, the certificate of 


- incorporation filed in their office shows that the office of the company 
is in New York City. It follows that the cancellation was without 


notice to the claimant, and therefore erroneous. The attention of your — 


office being called to ae it could do nothing less than reinstate the _ : 


eDiry. 

The fact that the entry was canceled would not of itself render the 
ground subject to relocation. The original location of the lode was not 
_ affected by the cancellation, even though it had been regular, and the 
owner could still hold it under its possessory right so long as there was 
a compliance with the requirements of the law. _ (Branagan. et al. Ve 
Dulaney, 2 L. D., 744). 

‘An affidavit by McGowan has peek filed in aiichs he states ae the 
annual assessment work for the years 1894 and 1895 was not performed | 
on the Alps No.2. This affidavit can not be considered, for the Teason : 
that the Alps Company has had no notice of it. ati 

There is in the files an amended survey of the Alps No. 2, forwarded 
December 7, 1895. 

Your office judgment is affirmed, and the papers transmitted by roe 
office letter “‘N” of November Ty 1895, are herewith returned for appro- ° 
priate action. ; 


RAILROAD GRANT—SECTION 1, ACT OF APRIL 21, 1876. 
NorvrHern PAciFic R. R..Co. v. TREADWELL. 


The confirmation of entries under section 1, act of April 21, 1876, is solely for the 
benefit of the individual claimant, conditioned upon His. compliance with law, 
and was not intended to confirm the entry absolutely, a8 against the Tight of 

- the company, so as to except the land from the grant, in favor of any other - 
settler. ; 


| Seoretary Smith to the Commissioner of the General Land Office, July 
7 18, 1896. | (F. W. C.) 


. With your office letter of November 4, 1895, are submitted the papers” 
in the case of Northern Pacific R. R. Co. v. Treadwell, involving the 
SW. tof Sec. 5, 7.23 N., R.19 E., Waterville land district, Washington. 

This land is within the limits of the withdrawal upon the map of 
general route of the branch line of said road, filed August 15, 1873. 
It fell without the limits of the withdrawal adjusted to the map of 
amended general route of the branch line filed June 11, 1879, and was 
restored to entry during that year. It again fell within the primary — 
limits of the grant as adjusted to the map of definite location filed 9 
December 8, 1884, : 

The arden of withdrawal on account of the map of definite iseation: 
‘was not received at the local office antl January 7, 1888, 


116 DECISIONS RELATING TO THE PUBLIC LANDS, 


Subsequently to the filing of the map of definite location and prior 
to the receipt of the notice thereof at the local office, to wit, on March 
25, 1885, John Tymon was permitted to make homestead entry of this 
land, which entry was contested by Treadwell for abandonment. and 
ordered canceléd June 22, 1889. Thereafter Treadwell applied to file 
pre-emption declaratory statement for the land upon which the present - 
controversy arose. | : 

The testimony shows that Treadwell began working upon the tract 
- jn question September,.1887. He moved his family on the place the 
following spring and they have since resided thereon and made 1 lmprove- 
ments valued at about $200. 

Your office decision rejected the application holding that as there 
was no authority for the filing of the map of amended general route, | 
the withdrawal of 1873 continued and was a bar to the allowance of. 
Tread well’s. application. 

The appeal urges that as Tymou’s entry was made before the receipt. 
| of notice of the withdrawal at the local office upon the map of definite. 
location, that the same served to defeat the grant. 

For the disposition of this case it is unnecessary to consider the 
effect of the withdrawal of 1873 upon the map of general route. The 
record discloses no claim to the land at the date of the filing of the map 
of definite location December 8, 1884, and the land therefore passed | 
under the grant. While it is trne Raion made entry before the receipt: 
of the notice of withdrawal at the local office and might have been con- 
firmed under the act of April 21, 1876 (19 Stat., 35), that is disregarding 
the withdrawal of 1873, yet as ineld in the decision of this Department 
in the case of Northern Pacific R. R. Co. (20 L. D., 191), the confirma- 
tion of entries under section one, act of April 21,1876, is solely for the 
benefit of the individual claimant, conditioned upon his compliance | 
with law, and was not intended to confirm the entry ‘absolutely as 
against the right of the company so as to except the land from the © 
: eae in favor of any other settler. 

Whatever Tymon’s rights under the act of 1876 might inive been | 
had he complied with the law, yet with the abandonment of his entry 
said act can have no application, and as Treadwell settled upon the 
land subsequently to the filing of the map of definite location, your - 
office decision rejecting his appHeation for conflict with the grant is. 
pea affirmed, . 


COAL LAND—SCHOOL GRANT—DISCOVERY. 
STATE OF MONTANA vt. BULEY. 


Land known to contain coal prior to the admisssion of the State to the Union is. 
excepted from the operation of the school grant. 7 : 
[tis not necessary to show that coal has been developed on all parts of a forty. acre 
. tract; if coal has been discovered thereon the applicant i is entitled to the w bDere 

of such legal sub- division, 
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| Secretary Smith to the Commissioner of the General Land Office, July 
(W. A.L.) ~ | 18, 1896. eo (Pod Os) 


The record in this case shows that Charles E. Buley filed coal 
declaratory statement on December 15, 1891, for the NE. 4.SE. 4, Sec. 
36, T. 19 N., R. 6 H., Helena, Montana, land district: ‘hat: on J ne 
| 30, 1893, he aresonted his. “‘ affidavit at purchase,” and this is endorsed | 
“held thirty days to give notice to adverse claimants.” .The land 
being a school section the State of Montana was notified, and the - 
Attorney General under date of Febrnary 18, 1893, replied: | 

The State elects to institnte no contest in this case, upon the ground that your — 
Department, and as well the General Land Office at Washington has decided that 
such lands do not pass to the State under Benere grant of Congress, from the fact 
that they are mineral lands. 


Entry was made March 28, 1893. 

On April 20, 1893, the Attorney General of Montana, in a letter to 
your office stated that he was in receipt of information “‘ that there was 
not over three or four acres of coal land in said entire tract.” | 
_ By letter of June 8, following, your office directed the local to allow 
_ the State sixty days within which to show cause why the entry should 
not proceed to patent. 

On August 30, 1893, the Attorney General Aléd: in: the local office 
the affidavits of George M. Watson, Charles Ashworth, Frank Lewis 
and Edgar E. Jones, and on SentouieL 4, that of J erald T, Arming- 
ton. Hach of these affiants adinits that there is coal on the land in 
- controversy; that it has been developed and mined, and coal bauled 
away from the mine for use; that there was a tunnel more than ‘one 
hundred feet in length showing a vein of coal; that prior to Buley’s 
entry this tunnel had been started by witness Armington, who admits 
that he at one time contemplated taking it. as coal land. All the 
affiants claim, however, that only about six acres of the forty is coal, 
and claim that the balance of it is more valuable for agricultural pur- 
poses. The affiant Watson says, ‘Mr. Buley stated to me that Clingan 
was in with him.” Jones says that he had purchased the interest of 
Buley ‘about two months ago;” : 
there was some (coal) shipped late in the spring. We are selling all the time to 
local ranchers. It is worth three dollars a ton, that is what we charge for it ... . . 
We have sold I believe about six or eight tons since | bought in. . . . as far 
as I know Clingan has always owned one-half of it. I could not say whether 

Clingan owned one-half of it when Buley filed on it. | 

Without any formal charges being made, and upon these-affidavits, 
your office by letter of October 6, 1893, ordered a hearing “ to deter- 
mine the character of the land” ard cals whether the entry was made 


by said Buley for his own use and benefit.” 
The testimony was taken before the clerk. of the district court; 


and. upon examination the local officers found that the Jand was more 
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valuable for coal mining purposes than for - agriculture, and recom- 
mended that the coal entry remain intact. 

Your office by letter of August 9, 1895, reversed the local office, and 
held the entry for cancellation on the mond 


that the State has showu that the existence of coal within the limits of the land 
embraced in contestee’s coal entry, in sufficient quantity to add to its value, and to 
justify the necessary expenditure for extracting it therefrom, was not known prior to 
November 8, 1889, and that therefore said tract of land passed to the State of Mon- 
tana under its school land grant. 


The entryman prosecutes cs appeal, assigning errors both of law _ 
and fact. 

The propriety of apietiae a hearing in the ease, under the circum- 
stances and on the showing made, is very questionable, to say the least. 
The State had an opportunity to contest the entry in the first place and 
declined to do so on the ground that the land was wineral. Subse- 
quently, on an informal suggestion that there were not more than three 
or four acres of land that was valuable for coal, affidavits were allowed 
to be filed by which’ it was shown that coal did exist on the land. 
There is not a statement in the affidavits, which, if admitted to be true, 
‘would entitle the State to the land under the circumstances. The hint 
as to the interest of Clingan in the entry is unworthy of consideration 
for the purpose of ordering a hearing in view of the entryman’s proof. 
' The decision of your office, affirming that of the local, that there is. 
no evidence in the record showing that Paley made this entry in the 
interest of others, is concurred in. 

The only issue remaining to be determined is whether coal was shown 

_. to exist on the land prior to November 8, 1889, the date of the admis- 
sion of Montana as a State. The testimony on this point as set forth .— 
‘in your office decision is quoted with approval: 

As to the facts known November 8, 1889, relative to the existence of coal on this. 
tract; and its value for coal mining purposes the evidence submitted at the: hearing 
ig very meager and somewhat conflicting , and is substantially as follows: | 

Frank Lewis, a witness for the State, testified that the tunnel was first opened by 
Mr, Armington in 1886 or 1887, who extended the same sixty or seventy feet; Mr. 
Carpenter filed on it and worked on it in 1887, and that the tunnel was in about 
seventy feet when Buley commenced work. 

Mr. Armington, also aWwitness for the State, testified that he located this land 
three or four years ago; thought he was going to get good coal; expended six or 
eight hundred dollars, ran in teu or twelve feet, then Mr. Carpenter took out a 
-elaim for him and run the tun nel] sixty-seven or neventy feet, and received no return 

for his expenditure. 

Mr. McQueen, another. witness ‘for the State, testified that when he was in the 
tunnel in 1889 or 1890, coal was visible. 

Mr. Ashworth, a witness for contestee, testified that he did the first work in the 
tunnel; did it for Armington in 1889; worked two days and found coal; ; it was next 
opened in April, 1890, by Wall and Guesford who run the tunnel sixty feet for 
Arming ton. - 

Mr. Mortson, a witness for the coal sibiwant testified that he located three coal 
claims in 1878, one of which embraces, the land involved in this case; discovered 
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coal on it at that time; found a coal vein four feet five inches thick; the coal’ dis- 
covered in 1878, was Hee near the outcrop ¢ to tell whether it was. good coal, but it was 
coal. : 


in addition to this it may be said that shee uley tunnel has been run’ 
two hundred feet with a cross-cut of twenty-one feet, .and that there is _ 
four and. one-half feet of clean coal in the breast of the tunnel, which 
is about one hundred and sixty feet under cover. Also, that one wit- 
ness says that as early as 1874, while surveying a military road through 
this land, he reported to “the engineering department of the govern- 
meut” the existence of coal in that region, and that it was well-known 
at that time. In 1878 coal: was opened and mined in this section, and 
the testimony shows that there are coal mines in the vicinity and ad- 
joining the land in dispute. While this latter fact would not of itself 
establish the existence of coal on this identical tract, yet it is men- 
tioned to show that in this particular region there is a coal measure, 
and that it was known prior to November 8, 1889. 

It is true, as shown by the testimony, that coal has not been devel- 
oped on all parts of the forty acr etract. Butthisis notrequired. The 
statute provides that parties “have the right. to enter by legal subdi- 
visions any quantity of vacant coal lands,” not exceeding one hundred 
and sixty acres, (Sec. 2347 R.S.) For the purposes of this act the 
smallest legal subdivision is forty acres,and if coal has been discovered. 
as in this case, the party is entitled to. the whole of such legal sub- 
division. 

Your office sa einent is fiereiats oased and the coal entry wil 
pass to parent, if otherwise satisfactory. 


TIMBER CULTURE CONTEST—APPLICATION TO ENTER. 
SHEA v. WILLIAMS. 


‘An application to enter filed with a timber culture contest is a part of and dependent 
upon the result of the contest, whether it be the first or second contest; and, 

where for any cause the second contest fails, or never attaches by reason of the 
cancellation of the entry under the first contest, the application filed with the 
second contest does not serve to reserve the land after the disposal of said contest, 
but falls with it, and confers no right upon the applicant. 

The cases of Kiser v. peer 7 L. D., 25, and Heilman v. et 15.L. D., 184, 
overruled. 


Secretary Smith to the Commissioner of the General Land Office, July 
(W. A. L.) | 18, 1896. | (F. W. ©.) 


I have considered the appeal by Williams in the matter of the con- 
test of John Shea v. James B. Williams, involving the latter’s home: 
stead entry No. 15,228, made September 23, 1889, for the NW. i, Sec. 
20, T. 18 N., R. 27 W., North Platte land district, Nebraska, from your 
office decision of May 28, 1892, holding said entry for cancellation 
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because it was adjudged that Shea had a a teat of entry in 
‘said tract. | , 
The facts in the case, briefly aie are as follows: 
On March 24, 1886, one Peter Gavin made timber culture ene of 
this land denise which one Lew W illiams filed a contest on January 
11, 1888, resulting in a decision of the local officers, dated May 7, 1888, 
rocommendiny the cancellation of said GU from which no appeal 
‘was taken. | 


Whilst said case was awai fae action in your office, to wit, on Octo- - 


-ber 4, 1888, John Shea, the present contestant, filed a sceond contest ° 
ai eb aa entry by Gavin, which he amended on Mareh 2, 1889, by 
alleging that the contest by Williams was speculative, ‘and that: oad | 
contestant had filed contests against other claims and has no intention 
of entering said tract.” 

Shea’s contest was accompanied by his ap plibation to enter the land 
in question under the timber culture laws. On the same day Shea 
filed a second contest in the case of Penner v. Baldwin, accompanying 
the same with a timber culture application to enter the land therein 
involved, and had, prior to this time, filed a second contest in the case » 
of Shrader v. Dillie, accompanying the same also with bis application 
‘to enter the land involved under the timber.culture laws. | 

By your office letter of August 13, 1889, the entry by Gavin was can- 
‘celed on Williams’ contest, of which Williains was duly advised, and 
within the thirty days of preference right awarded successful contest- 

iants, to wit, on. September 25, 1889, his brother, James Williams, filed 
his, Lew Williams’, waiver of any preference right and same day he 
{James Williams) was permitted to make homestead entry of the land 
“di question. 

On November 6, 1889, Shea contested aac entry claiming a prefer- 
ence right under his second contest, of which he had never been advised 
by the local officers upon the cancellation of Gavin’s entry, | 

- Upon the testimony adduced the local officers found that there was 


no fraud in the matter of Lew Williams’ contest against Gavin’s entry, | 


‘and dismissed Shea’s contest. 

~ Upon appeal, your office decision of hig 28, 1892 , reversed the deci- 
sion of the local officers upon the authority of the Leldin g in the cases 
of Kiser v. Keech (7 L. D. , 25), Carson v. Finity (10 L. D.. m2) in which 
cases it was held: . A | 

The pendency of an application to enter filed by a er contestant with his 
affidavit of contest against a timber culture entry operates to reserve the land 
subject only to the rights of the first contestant, 

. The sole question for consideration ther efore is: Did the application — 
- Shea, filed with his second contest, serve to reserve the land after — 
the entry had been canceled on Williams’ contest and he had waived 
ee preferred right of entry? 

Tt is plain that-your decision was warranted under the holding mae 
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in the case of Kiser v. “Keech Gunhay. but without: attempting to ques- 

tion the merits of Kiser’s claim in that case, yet the principle therein 
announced, to my mind, is in conflict with the fundamental principles. 
governing the granting of a preferred right of entry and the disposi- 
tion of applications nee for ae already appropriated by entries of 
record. 

It is a fundamental principle that rights ‘secured by an aopieadon | 
filed with a timber culture contest, depend upon the establishment of. 
the charge, and if the contest fails the application falls with it. It is 
also well established that the second contestant does not secure any — 
preference right by reason of his contest, where the entry under attack 
is canceled in the prior. contest of another. Armenag Simonian (13 L. 
D, , 696). It is plain then that Shea did not secure a preferred right by 
reason of his contest. : 

In the case of Kiser v. Keech (supra), it is adjudged that Kiser’s con- 
test was properly dismissed because the entry had been canceled upon 
a prior contest, but as Kiser had filed an application to enter the land 
along with his contest, it was held that “such application operated, upon _ 
the ascertainment of the default, to reserve the land, subject only to 
rights of the first contestant,” thus, it was held that the application 
was separate and apart from the contest, and the pendency of the same 
‘was held to operate as a reservation of the land. 

If this be the correct view of the law, then, as shown in, the mieeent 
case, Shea was in a position to claim three tracts: upon a certain con- 
tingency, without expending a cent or taking a step towards clearing 
_ the record of defaulted entries; further, before disposing ot any of these 
tracts, where the first contestant from any cause failed to make entry, 
_ notice had to be given Shea of bis preferred right, and he would thereby 

be entitled to a second preferred period and might TAKE oy) if he 
desired, or dispose of his preference to others. 

It has been repeatedly held that an application tender ed for lands 
already appropriated by an entry of record, secures to the party no 
rights, and if rejected and appealed from, such appeal will not cause 
any rights to attach under said spp lieation, even if the prior entry be 
canceled during the pengenty of such appeal. nifeee Laird, 13 L. 
D., 502. 

Tt is clear, then, that fiers 1S a Peites in principle in the several 
rulings with ‘that announced in the case of Kiser v. Keech (supra), 

In Carson v. Finity (supra), although Kiser v. Keech is referred to as 
authority, the facts show the case presented to have been different. 

in that ease the prior contestant withdrew before the cancellation of 
the entry, hence the second contest attached. 

So in Hudson v. Francis (15 L. D. , 173), the prior contest was at 
missed and the second contest attached before the a relin- 


 quished. 


In the case of Heilman : ». Syverson (15 io D. , 184), however, the aia | 
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as presented by the record, was similar to the case of Kiser 7. Keech 
(supra), and Heilman was awarded the land, by reason of his applica- 
tion filed with a second contest, over Syverson who secured the cancel- 
lation of the record entry but did not assert his ere right within | 
thirty days froni notice. 

These are the only cases I have been able to find enous, MEX OnyAns 
directly the principle here at issue. 

It is plain to my mind that the holding in the two cases referred to, 
is in conflict with the principles hereinbefore announced in the matter 
of awarding preferred rights under contests; the disposition of appli- 
cations tendered for lands covered by existing entries, and that the 
conflict arises from considering Ce filed with a contest as 
. separate from the contest. : 

After careful consideration therefore, I am of the opinion that an 
application filed with a contest is a part of and dependent upon the 
result of the contest, whether it be the first or second contest, and 
that where, for any cause, the second contest fails or never attaches by 
reason of the cancellation of the entry under the first contest, the 
application filed with such contest does not serve to reserve the land 
after the disposal of the contest, but falls with it, and confers no right 
upon the applicant. _ 

I must, therefore, decline to follow the aeumionss in the case of Kiser 
v. Keech, supra, and Heilman v. Syverson, supra, and so far as they 
conflict herewith the same are hereby overruled. 

Had Williams failed in his contest, Shea would then have been entitled 
to proceed with his. Having been successful, the record was cleared 
upon Williams’ contest, and if ke failed to make entry, it became, as any 
other public land, subject to entry by the first qualified applicant. In 
this case the brother of the first contestant made entry of the land on 
the waiver of the preferred right. Had Shea shown that the contest 
was brought for a speculative purpose in the interest of the present 
entryman, he might have secured the cancellation of the present entry, 
and in that event, he would have been entitled to make entry, but not 
_ by reason of the application filed with his second contest against Gav- 

in’s entry. The record shows that he failed to sustain the charge of 
speculative.contest as against Lew Williams, and I therefore reverse 
your office decision and direct’ that Shea’s contest be dismissed and 
that Williams’ entry be allowed to stand subject to compliance with law. 


WILLIS v. MERRITT. 


Motion for rehearing in the cause above entitled denied by Secretary. 
Smith, July 13,1896. See departmental decisions of February 4, 1896, 
22 L. D., 79, and May. 14, 1896, 22 L. D., 571. 
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SOLDIERS’ ADDITIONAL HOMESTEAD—DUPLICATE CERTIFICATE. 
HENRY N. Copp. | | 


In view of the provisions of the act of August 18, 1894, validating outstanding sol- 
| diers’ additional certificates in the hands of bona fide purchasers, a duplicate 
certificate may issue to’such a purchaser, in the name of the soldier, on due 
showing of the loss of the original, and the further fact that it has not been 


located. 


‘Secretar, y Smith to the Commissioner of the General ia Office, Fuly | 
(W. A. L.) 13, 1896. 3 | CW M. W.) 


Henry N. Copp has appealed from your office decisions of July 10, 
and Augu st 1, 1895, denying his application for the issuance of a 
duplicate certificate of right to make soldiers’ additional homestead 
entry in the name of one Samuel Mitchell. | 

The record facts necessary to be considered in deter mining the ques- 
tions presented show, that on January 8, 18%3, your office issued, under 
section 2306 of the Revised Statutes, a soldiers’ additional homestead 
certificate for 5.89 acres of land in favor of Samuel Mitchell, late pri- 
vate of Company B, 57th Regiment of United States Colored Troops. 
Said certificate was car to H. J. Ennis of this city as the aca for 
said Mitchell. | 
~ On December 8, 1886, said ‘nn addressed a letter ms your office, 
stating that there had on lost or stolen from the mails a soldiers’ 
additional homestead certificate for 5.89 acres, in the name of Samuel ~ 
Mitchell, and requested that proper notings be made on the records of © 
your office. Mr. Copp also stated in said letter that he desired | 
. information as to the proper course to pursue to secure the additional homestead 
right thus lost to said Mitchell. . If an indemnity bond will be accepted and’a new | 
certificate issned, I will gladly furnish the bond. I will furnish evidence of loss, 
such as affidavits of myself, the sender (and the person) to whom it was sent, but 
by whom it has never been received. 


By letter of December 15, 1886, your office informed Mr. Copp— 


That this office does not recognize the right of a soldier to sell or transfer his right 
to make an additional homestead entry, aud the fact that said certificate of right i ig 
outstanding is no bar to the right of the soldier to male personal entry in his own » 
name at any time prior to the satisfaction of his right by the location of said certifi- | 
cate of right, and I can see no way by which it would be safe and proper for me to 
issue a second certificate of right.in this case. 


On J une 2 22, 1895, Mr. Copp made application to your office 


for the issue of a ‘duplicate of the additional homestead certificate in fis naine of 
Samuel Mitchell, late private Company B, 57th Regt. U. S. Colored Troops, and the 
certificate thereof to be in my name as the bona Jide owner of the eee under the ac 
_ of Congress approved August 18, 1894. 


Mr. Copp filed with his application his sworn statement as follows: 


Some time in the fall of the year 1886 I purchased of and received from Simeon Ls. 
Merrill, then chief of the money order office of the Wissbineton, D. C., city post 
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office a certificate of right to an additional homestead entry under section 2306 of 
the U. S. Revised Statutes in the name of Samuel Mitchell, formerly private Co. B, 

57th Regiment, United States Colored Troops, for five ana 89/100 acres of public 
land. I paid said Simeon H. Merrill about eighty-five ($85) dollars for said certifi- 
eate and two powers of attorney executed by said Samuel Mitchell, one power of | 
“attorney to locate the said certilicate on public land and the other power of attor- 

ney to sell, transfer, and convey any land so located or entered, the said per of 
attorney being irrevocable by said Samuel Mitchell. 

That on or about the 23d day of October in the year 1886 I enclosed said certificate 
and the said two powers of attorney ina letter addressed to the cashier of the First 
National Bank of Olympia, Washington, with instructions to deliver the said papers 
to John I*, Gowey on receiving from said Gowey oue hundred and ten ($110) dollars, 
which sum less costs was to be sent to me by exchange on New York City. I placed 
the said letter in the Washington city post office and I was never able to trace the 
said letter and I supposed and do believe it was destroyed, lost in, or abstracted from, 
the United States mails, all without my knowledge, assent or connivance. 7 

Further, I never received from said John F. Gowey or the said cashier of the First 
National Bank, any pay for said certificate in whole or in part, or any promise to 
pay from either or both of them or any one else, in view of the loss or destruction of 
said certificate. Inasninch as it was the common and universal custom of the com- 
mercial world to evidence the sale, trausfer, assignment and conveyance of the right 
of the soldier under said sectiou of the United States Revised Statutes and his cer- 
tificate by means of the po~ ers of-attorney and not otherwise, and as the said cashier 
and the said John F. Gowey claimed and affirmed that neither of them had received 
said papers, I never demanded payment therefor. 

Further, I depose and say that I do not kno w the address of the said soldier Sam- 
uel Mitchell and I have not communicated with him or any one in his behalf on the - 
subject of the said certificate or of an application for the issue of a duplicate certifi- © 
. gate in the place thereof. 

Further, I depose and say that I am the bona fide purchaser for value and the owner 
of said right and certificate, being the said additional homestead certificate in the 
“name of Samuel Mitchell, late private Co. B, 57th Regiment U. 8. C. T., as afore- 
said, issued by the Commissioner of the General Land Office January 8, 1883 ; that I 
received in good faith as purchaser from said Simeon H. Merrill the said eertific ate 
and the said two powers of attorney, as was the -custom of transfer of title by 
delivery of the papers and the possession thereof. Since the date of said letter I . 
have never seen, heard from or been able to trace said additional homestead certifi- 
cate in the name of Sauel Mitchell aforesaid. | , | 


And also the sworn statement of John Pr, Gowey, as ; follows: 


STATE OF WASHING ron, Thurston County, ss: 

John F. Gowey, being duly sworn, deposes and states’ as follows: During the year 
1886 it was part of my business to locate scrip on public land: As nearly as I can 
remember during the latter part of said year, I requested Henry N. Copp of Wash- 
ington, D. C., to send by express C. O. D., to the city of Olympia, Washington, what 
is known as.a fractional soldiers’ ailditional homestead certiticate of about five acres — 
in area, which, if satisfactory in all respects, I would purchase. | 
_ In December of said year I received a communication from said H enry } N, Gone: to 
the effect that in October, the second month before, he had forwarded by mail to 
the cashier of the First National Bank, in said City of Olympia (of which bank I 
am now and have been vice president for the past four years and more, from the fall 
of 1887 to the fall of 1890, I was.president of said bank and from July, 1882, to J uly, 
1886, I was register of the U.S. Land office at Olympia, Wash.); a soldiers’ addi- 
tional homestead certificate for five (5) and 89/100 acres in the name of Samuel 
Mitchell, formerly private Co. B, 57th Regiment U.S.C, T. As I had never seen 
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nor received said certificate, I declined to pay for the same and J pave: never paid 

for it in whole or in part or promised to pay foritin whole or in part. I do not know 

what became of said certificate speyone the statement made by said Henry N. Copp. 
(Signed) : JoHN F. GoWEY. 


On July 10, 1895, your office denied Mr. Gans application. 
On July LL, 1895, he filed a motion for review of your office decision, 
which motion was overruled by your office letter of August 1, 1895. | 
In his appeal Mr. Copp specifies several grounds of alleged errors in 
the decisions appealed from, the sixth ane ninth of which are as’ 
follows :— 


6. In not holding that the evidence submitted. together with the fact that no 
effort has been made- to locate said certificate since it left the possession of said 
Copp, nearly nine years ago, raises a reasonable presumption of its loss or destruc- 
tion and entitles him, as its owner, under the act of Aug. 18, 1894, to a duplicate 
certificate thereof, in his name, under said act. | 

9, In holding that ‘Merrill’s connection with Mitchell’ must be shown, in the face | 
of the fact that it is already shown that Merrill had possession of the certificate 
- issued to Mitchell under claim of ownership, and sold the same to appeal 


it appears that the records of your office show: 


That. said Mitchell became entitled to enter the additional land anaes Section 2306 © 
U.S. R.S., and does not appear therefrom that he has exercised that right. | 


~The act of August 18, 1894 (28 Stat., 397), provides :— 


That all soldiers’ additional homestead certificates heretofore issted under the: 
tules and regulations of the General Land Office under section twenty-three hun- 
dred and six of the Revised Statutes of the United States, or in pursuance of the. 
decisions or instructions of the Secretary of the Interior, of date. March tenth, 
eighteen hundred and seventy-seven, or any subsequent decisions or instructions of 
the Secretary of the Interior or the Commissioner of the General Land Office, shall 
be, and are hereby, declared to be valid, notwithstanding any attempted sale or 
transfer thereof; and where such certificates have been or may hereafter be sold.or. 
transferred, such sale or transfer shall not be regarded as invalidating the right, but 
the same shall be good and valid in the hands of bona fide purchasers for value; and 
all entries heretofore or hereafter made with such certificates by such purchasers 
Epel be approved, and patent shall issue in the name of the assignees. 


| The material part of the decision appealed from necessary to consider 
in determining the case is as follows :— | 


It is found, however, that the evidence of assignment usually present in cases of 
the kind, consisting of the production of the certificate and the powers of attorney 
necessary for the use thereof by the holder in the name of the soldier, which have’ 

been held by the Pep anumend to anount to an assignment of the right, is not present 
in this case. : 
The certificate is said to be lost, as also the powers of attorney. The only evi- _ 

_ dence that the certificate and powers of attorney were transferred by Mitchell for 
the purpose of assignment are the affidavits above mentioned. 
_ J think that Mitchell must-be regarded as a claimant of record to the right. of . 
additional entry. To comply with Mr. Copp’s request would be equivalent to a 
decision by this office against Mitchell’s right to avail himself of the additional 
_ homestead privilege to which the record shows that he was found to be entitled, on ~ 
the ground that he transferred the same and that Copp.is the present owner thereof, : 
ik am not satisfied that this can. be properly done i In an ex par te proceeding, and. on 
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evidence of the character submitted. It does not appear that Mitchell has had 
- notice of this proceeding, nor does it appear what, if any, effort has been made to 
ascertain his whereabouts, and to afford him an opportunity to be heard as to 
whether he ever parted with his right by assignment as alleged. 

It is true that there are precedents for issuing new or duplicate certificates of | 
additional right on application of the beneficiary, but I know of no case in which 
_ this has been done at the instance of a party claiming under the act of August 18, 
1894, to the exclusion of the original beneficiary, without notice to the latter. Such 
reissue does not appear to be provided for in said act, or the instructions in circular 

of October 16, 1894, issued thereunder. 


The evidence submitted by Mr. Copp, in connection with the Recor ; 
of your office, establishes the following facts: | 
1. That on January 8, 1883, your office issued, in the name of Samuel 
Mitchell, a soldiers’ additional homestead certificate for 5.89 acres of 
land under the law and instructions of the Department, and on the 

same day mailed it to Mitchell’s attorney, Ennis, in this city. 

2. That said certificate has never been located by Mitchell or any 
one else. 

3. That in the fall of 1886 Henry N. Copp Sueoiased: said certificate 
of Samuel H. Merrill and paid him a valuable consideration therefor. 

4. That at the time of said purchase said certificate was delivered. 
to said Copp, together with two powers of attorney executed by said 
Mitchell, one power of attorney to locate the certificate on public land, 
and the other power of attorney to sell, transfer and convey the land 
so located or entered under said certificate; both of these powers of 
attorney made irrevocable by said Samuel Mitchell. 

5. That in October, 1886, Henry N. Copp enclosed said certificate and 
powers of attorney in a letter addressed to John F. Gowey, ‘Olympia, 
Washington, who never received them. - 

6. That said certificate has been lost in the minis or otherwise, and 
cannot be found. 

The questions to be determined are: First is Henry N. Copp entitled 
to have a duplicate certificate issued to him, and if so, then should it 
issue in his name or the name of the soldier Mitchell? The language 
used in the act of August 18, 1894, is very broad: ‘“ AI] soldiers’ addi-. 
tional homestead certificates ” icsued prior to the passage of the act 
under the law and regulations, are made and “declared to be valid” 
notwithstanding any attempted sale, or transfer thereof; “and where 
such certificates have been or may hereafter be sold, or transferred, 
such sale or transfer shall not be regarded as invalidating the right 
but the same shall be good and valid in the hands of bona fide pur- 
chasers for value.” 

This language clearly covers a case e of ‘“¢ sale ” and purchase as -well 
as one of “transfer.” Mr. Copp is shown to bea bone jide purchaser for 
value and comes within the provisions of the act of August 18, 1894, 

In the case of John M. Rankin (on re-review, 21 L. D., 404), it was 
held that said act validated all outstanding soldiers’ additional certifi- 
ates in the hands of bona fide holders. An outstanding certificate is 
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one that has been issued and has not been located, canceled or surren- 
dered. Mr. Copp purchased this certificate and lost it; the mere loss 
of the certificate itself can not be treated as the loss or destruction of 
his rights thereunder. Since Congress has enacted a law validating 
and making good the certificates outstanding, it follows that Mr. Copp . 
is entitled to have a duplicate certiticate issued, and delivered to him, — 
reciting that it is issued in lieu of the original which has been lost. Of 
course, it will issue in the name of Samuel Mitchell and for only 5.89 
acres of land. 

The lost powers of tener have: notite g to do with the case. The 
Department was in no sense connected with them in their inception 
aud can make no order respecting them; they originated between the 
soldier, Mitchell, and his attorney or attorneys: and all matters relating — 
to them must be settled outside of the Department. 

The decision appealed from is reversed, and you are directed to issue 
a duplicate soldiers’ certificate and deliver to Mr. ODE in conformity pi 
with the views herein expressed. | v1 9 


COAL LAND ENTRY—ASSOCIATION—IMPROVEMENTS. 
MCWILLIAMS ET AL. v. GREEN RIVER COAL ASSOCIATION. 


A coal land entry made by an association under the proviso to section 2348 R. 8. may 
embrace by legal sub-divisions six hundred and forty acres including the legal. 
sub-divisions on. which the mining improvements are actually situated, whether 
the land covered by said improvements is coal or agricultural land. 


| Under an entry of such character the land must.appear to be mineral in character as 
a present fact, and from actual production of coal, but the development of. coal 
on each forty acre sub-division is-not requisite. . 


Secretary Smith to the Commissioner of the General Land Office, July 
(W. A. 1.) | 13, 1896. | CW. M. W.) 


T have considered the case of James McWilliams et al. v. The Green 
River Coal Association, on the appeal of: the latter from your office’ 
decision of April 11, 1895, rejecting said association’s coal: declaratory. 
statement and final ‘roo thereon to. the W. $ of Sec. 26, T. 22 N., R. 7 
Ei., Seattle, Washington, land district. 

The record shows: that the approved plat of said township Was filed” 
in said local land office on the 5th of - May, 1893. 

On the same day The Green River Coal Association, by its attorney’ 
in fact, filed a coal’ declaratory statement for section 26 of said town- 
ship, claiming it under ue provisions of Section 2348 . of the Revised 
Statutes. | 

On the same day, D. Ww. Wolters made homestead eee for the SW. 
dof said section 26. ' 
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On May 1s, 1893, Peter erwin made homestead entry for the S. 4 of. 
the NW. ¢ of said section re | 

On @atover 16, 1893, James M. McWilliams made homestead entry 
for the N. 4 of the NW. 4 of said section 26. | 

On July 93, 1594, the coal applicant offered final proof, wiieli the 
| local. officers declined to aceept.. Notice of a hearing was issued, citing 
the above named parties to appear and submit evidence as to the char- 
~ acter. of the land. At the time set for trial all the apATUee appeared | 
and introduced their testimony. 

On December 22, 1894, the register: ‘ino receiver found that “thecoal 
claimants have failed to show by. their testimony that there are veins _ 
of coal upon this land that have been developed and worked, and that. 
are actually producing coal.” They recommended that the homestead. 
entries of McWilliams, Brown and Wolters be sustained, the applica- 


| _ tion of the Green River Coal Association to purchase said land be 


denied, and said association’s final proof Pees: 

The coal vlaimants appealed. 

On April 11, 1895, your office concurred with the findings of the regis- 
ter and receiver as to the facts and rejected the coal declaratory state- 
ment and final proof of the coal applicants as to the W. 4 of the section 
claimed. 7 : 

The coal claimants Sele 

From an examination of the evidence and record in the case, it is 
apparent that it was tried before the local officers and passed on by. 
your office on the part of the coal applicants upon the theory that all 
that was nevessary for them to show, in order to enter the entire sec- 

_ tion, was that there was an association of four persons, that coal existed 
on the section, and that they had opened a coal mine on said section. 
and had expended $5,000, or more, in devoloping and improving the 
mine; on the part of the agricultural claimants it was tried upon the 
‘theory that, in order to be subject to entry under the coal land laws it. 
was necessary to show the development of coal on each forty acre tract. 
of said section. These theories were both erroneous, as will appear _ 
from an examination of the law. | 7 | 
- Sections 2347 and 2348 of the Revised Statutes are as follows: 


- SEC. 2347. Every person above the age of twenty-one years, who is a citizen of the: 
United States, or who has declared his intention to become such, or any association’ 
of persons severally qualified as above, shall, upon application to the register of 
the proper land office, have the right to enter, by legal subdivisions, any quantity 
of vacant coal-lands of the United States not Gieewine appropriated or reserved by . 
competent authority, not exceeding one huudred and sixty acres to such individual ° 
person, or three hundred and twenty acres to such association, upon payment to the: 
receiver of not less than ten dollars per acre for such lands, where the same shall be- 
situated more than fifteen miles from. any completed railroad, and not less than- 
twenty dollars per acre for such lands as shall be within fifteen miles of such road. 
Suc. 2348, Any person or association of persons severally qualified, as above pro-. 
vided, who have. opened and improved, or shall hereafter open and improve, any 
coal mine or mines upon. the public lands, and shall be i in actual possession of the: 
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same, shall ‘pe entitled to a preforende: right of entry, under: the breeading section, 
of the mines so opened and improved: Provided, That when any association of not 
less than four persons, severally qualified as above ‘provided, shall have expended 
‘not less than five thonsand dollars in working aud improving any such mine or 
mines, such association may enter not exceeding six hundred and forty Heres, includ: 


ing such mining improvements. 


Section 2347 gives to properly qualified persons or paspeiations the 
right to enter “by legal subdivisions” in the one case one hundred and 
sixty acres, and the other three hundred and twenty acres of “ vacant 
coal lands,” upon the payment of the statutory price of the land. 

Section 2348 gives to duly qualified persons, who have opened and 
improved, or shall hereafter open and improve, any coal mines on the 
public lands, and shall be in the actual possession of the same, a pref. 
erence right of entry under section 2347. 

- In Scott v. Sheldon (15 L. D., 361), it was held that a coal land entry 
attacked by a subsequent homestead claimant may be canceled as to 
‘the legal subdivisions in conflict that are not valuable for coal. .In. 
the same case, on review, 15 L. D., 588, it was held that: ‘Coal land. — 
entries are made of ‘legal subdivisions,’ and if it is shown that any such - 
- subdivision, so eutered, is not in fact coal land, the entry should. be 
canceled as to such tract.” 

In that case Sheldon had entered lot 2, the NE.4 of the NW. 4 +, the — 
SE. 4 of the NW. 4 and the NE. 4 of the SW. 4 of Bee. 23, T. 35,.R. 6. 
Scott contested the entry as to lot 2,and the NE. of the NW. 4 of 
said section, on the ground that said land was not oa land. 

Whatever legal rights this association may have to enter six hundred | 
and forty acres of land must be found in section 2347 and-the Proviso” . 
to section 2348 of the Revised Statutes. ‘ These sections must be con- 
strued together. Under section 2347 the right to enter coal lands “by 
legal subdivisions” is given. The entry when made must be made under 
_ this section; must be made in accordance with its provisions; the right 
to make entry of coal lands is given by this section; the right to enter 
lands under it is expressly limited to “coal lands.” The proviso to sec- 
tion 2348. provides that: “Such association may enter not exceeding 
six hundred and forty acres, including such mining improvements.” 

_ It seems clear that this proviso means that where an association has 

- expended $5,000 or more in working and improving a coal mine or 
mines, then, in consideration of such expenditure, the association may 
enter by legal subdivisions not to exceed six hundred and forty acres of 
land, including the legal subdivisions of the land on which the mining — 
improvements are actually situated, irrespective of whether the land. 
covered by the improvements is ul land or agricultural land. 

The use of the words “including such mining improvements” bears 
out this construction of the proviso, for one of the prerequisites to 
making a coal entry is that the land to be entered must contain coal, 
but in improving and developing a coal mine it is not always proper, | 
profitable, wise or necessary, to place the improvements on aang that , 

1814—VOL 23-—9 : 
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necessarily contains coal; indeed, cases might arise where it would be 
impracticable to place the improvements necessary to operate a coal 


mine or mines, on land that contains coal. The character of the land . : 


on which the improvements may be made for the purposes of working, 
developin gs and operating a mine or mines, is wholly immaterial. 

As all entries under the coal land law are required to be made by 
legal. subdivisions, it seems reasonable and proper that the land covered 
by the improvements should be limited to the subdivisions on which the 
‘improvements are actually situated. | 

With respect to the character of the land, outside of the improve- 
ments, the conclusion herein reached is in (anaes with Rucker e¢ al. 
v. Knisley (14 L. D., 113), and authorities cited, and is supported by 
Hamilton v, Anderson (19 L. D., 168). In the latter case it is said :. 


The rule of the Department undoubtedly is that the land must appear to be min- 
eral in character, ‘‘as a present fact,” and from actual production of mineral. 
Rucker ¢ a/. v. Knisley and cases cited (14 L. D., 113), but it does not follow, and 
has never been held by the Department that ‘hav must be an actual development 
of coal on each forty acre subdivision of the one hundred and sixty acres for which — 

entry is allowed under the mining laws. 


The evidence having been taken upon erroneous views of the law, 
and being indefinite in character, it is not sufficiently clear to warrant 
the Department in deciding the case on its merits. , 

The decision appealed from is vacated, the papers in the « case are 
herewith returned, with the direction that your office order a hearing, 
at which all parties will be permitted to introduce such evidence as 


_. they may have, and upon the evidence so taken, the case will be read- 


judicated in conformity with the views herein expressed as to the law 
of the case, under the Rules of Practice. — 


PRIVATE CLAIM—SPECIAL ACT—RELINQUISHMENT. 
JOHN Houston M, CLINCH. 


A patent having issued to the beneficiary in accordance with the terms of. the special 
act of July 2, 1836, on application and payment for the land ombraced therein, 
a conclusive presumption arises, as against a contrary claim on the part of the 
heir of said beneficiary, that all the requirements of said special act were com- 
plied with by said beneficiary, including the relinquishment of the lands specified - 
in said act, a condition on which said act was dependent for its operative force. 


: Seu y Smith to the Commissioner of the General Land Office, Tula y 
(W. A. L.) oo 48, 1896. — ee Ce 


This case involves section 38, T. 6 S.., R. 26 E., containing 11,412 
acres, section 37, T. 7 8., B. 26 B., containing 1007 acres, section 47, 
T.658., BR, 27 B, containing 4,106.80 acres, and section 44, T.758., B. 
At. Ss Coane 1454 acres; aggregating according to the official 
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maps on file in your office; 17,979.80 acres of land, in Gainesvillé land 
district, Florida: And also section 39,T.6 8., RB. 26 E., containing © 

860 acres, and section 38, T. 75S., R. 26 B. , containing 140 acres, ag ere- 
gating 1000 acres of land in the same fand district. 

John Houston M. Clinch, claiming as heir and executor of Duncan 
L. Clinch deceased, who is alleged to have been assignee of George 
J. F, Clarke deceased, applied to your office for the issue of patents for. 
the tracts of land aforesaid, under and by. virtue of a Spanish grant to 
said Clarke dated and executed on April 6, 1816, and a Spanish con- 
cession dated October 7, 1816. 

_ On February 3, 1887 your office rejected said application; ; and said 

John Houston M. Clinch appealed to this Department. 

The material facts of the case disclosed by the record are as follows: | 

On April 6, 1816, the Spanish governor of East Florida granted to 
George J. F. Clarke five miles square (equal to sixteen thousand acres) — 
of land, or the west side of St. John’s River above Black Creek, at a 
_ place entirely vacant known by the name of White Spring. On Jan- 
uary 11, 1819 said governor authorized 
~~ Dou Andres. Burgevin, a competent surveyor, to survey the lands eranted Clarke 
_ in property on the 6th of April 1816, on the west side of St. John’s River, and ata 
place called White Spring, (so) that in the best furm and exactness said lands shall 
have the equivalent to the square of five miles as mentioned in said grant; bounding — 


on the north by Buckley creek on the south by the public road to Picslata where it 
- meets the river, on the east by said river, and on the west by vacant pine land. 


On January 25, 1819, said governor issued another order permitting 
the surveyor to contract the depth back from the river to about one - 
anda half miles; and to survey to Clarke the balance of the 16000 
acres “in the hammocks called Lang’s and Cone’s, situated on the south 
of Mizzell’s lake, which are vacant.” | | 
Whereupon Burgevin made three surveys. ‘The first, which was 
certified on February 24, 1819, included eight thousand acres of land 


west of the river St. John, the adlmeasurement ‘beginning at the mouth of Buckley 
Creek below White Spring, and following upwards the margin of said river to the 
point where the public road from Picolata to Alachua crosses the said river.: 


The second survey, which was certified on March 10, 1819, embraced 
five thousand acres in the place called Lang’s hummock situated south of Mizzell’s 
lagoon, west of the river St. Jobn. | 

The third survey, which was certified on March 12, 1819, embraced 
three thousand acres of land in the place called Cone’s hummock situated south of 
Mizzell’s lagoon, west of the river St. John. | 

On May 23, 1832, the superior court of the eastern district of Florida, 
confirmed to said George J. F. Clarke said 16,000 acres according to 
said three surveys. On appeal, the supreme court of the United States 
(Marshall Ch. J. delivering the opinion of the court), on March 12, 1834, 
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affirmed so much the deanes of the superior court as held that Clarke's 
claim of 16,000 acres was valid, and as confirmed the same 
+o the extent and agreeably to the boundaries as-in the grant for the said lands, and 


in the plat of the survey thereof made by Don Andrew Burgevin of eight thousand 
acres, and dated the 24th day of February, 18 19, tiled i in this-cause; 


and reversed so much of said decree 


as confirms to the claimant the lands contained in two other surveys thereof, made 
by the said Don Andrew Burgevin, filed also in this cause, one for five thousand 
acres on the 10th of March, 1819, and the other for three thousand acres on the 12th 


. of the game month. 


And thereupon. the supreme: court remanded the « cause to the said 
superior court. 3 : 


With directions to Sauestin to this decree; and to take such fu rther proceedings in 
the premises that the remaining eight thousand acres which have been improperly 


surveyed without authority, be surveyed on any lands nxow vacant within the limits . 


of the grant made to the petitioner on the 6th of April, 1816, and that the title of the 
petitioner to the land so surveyed be confirmed. (For this decree 580 8 Peters 469). 


‘The mandate of the supreme court was filed in the court below on - 
August 16, 1834. 

On May 22, 1835, the Commissioner sent to the surveyor general in 
Florida priited copies of supreme court decisions confirming eleven 
Spanish grants, and instructed him to survey them “with the least prac- 
ticable delay”, and to notify all parties interested. On June 25, 1835, 
the Commissioner instructed the surveyor general to give notice of his” 
surveys by publication in the newspapers; and called his attention 
specially to the case of George J. F. Clarke, and to the necessity of 
action. therein by the superior court of Florida. On August 8, 1835 
the superior court appointed John. Lee Williams to survey the addi- — 
_ tional eight thousand acres as required by the supreme court, and make 
return to court. On October 29, 1835, Williams returned a plat and 
report of his survey, describing ‘hie lines as follows: 

- Beginning (on St. John’s River) at Narrow Bay, at a cypress inarked with a cross, 
and running thence north 72, west 557 chains to a large pine on the south side of Buck- 

ley creek, marked also with a cross; thence north 12 east down the creek to a pine on 

the south bank marked with a cross 175 chains; thence south 68 east 510 chains to a 

water ash marked with a cross on the margin of the St. John’s River; thence up the 

margin of the river 157 chains to the place of beginning: Containing (exclusive of a 
tract of one thousand acres marked ‘‘C” on said plat) eight thousand acres. 


The plat, (which included the 8000 surveyed by Burgevin and the 
8000 acres adjoining surveyed by Williams), showed the whole 16,000 
acres conveyed. by the grant of April 6, 1816, to be an irregular trian- 
gle, bounded. on the west by Buckley ee on the north and east by 
the St. John’s river, and on the south by the straight line above - 
described, extending from a cypress tree on the bank of the river to 
a pine se on the bank of Buckley creek, north 72 west, 557 chains, 
| “exclusive of the tract of one moans acres marked ©.” 
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“On November 2, 1835, the superior court of Florida Scanian Williams? 
return and plat aforesaid, and approved the same; and 

Ordered that the said tract of eight thousand acres so returned be and the same is 
hereby confirmed to the said. George J. #, Clarke. as part and parcel of the sixteen 
thousand acres originally granted to him at that place. | ; 
From this decision the United States did not appeal.. Whereapoa 

it became and was in 1835 the duty of the U. 8. Land Department to 
issue to George J. F. Clarke a patent for all the lands (except 1,000 
acres) included within. the three boundaries aforesaid, to wit: Buck- 
ley’s creek, St. John’s river, and the straight line aforesaid. And such 
is yet the duty of this Department, unless that duty has been modified 
by subsequent events. The grant aforesaid is called in the record, 
sometimes the “Bayard tract”, and sometimes the “Mill grant.” It 
will hereinafter for brevity be referred to, as Clarke’s “mill grant.” ~ 
The present applicant, John Houston M. Clinch, in a letter dated 
April 2, 1883, addressed to your office, claimed, | | 

(1) That in the year 1834 his father Dunéan L. Clinch Ronuht said 
“mill grant” at a sale of Clarke’s property made by the U.S. Marshal 
under a levy for debt, and received from the marshal a deed therefor; 

which deed has not been produced; and | 

(2) That afterwards his father took from Clarke a deed for the same 
property. -A copy of said deed, dated December 16 aes is filed in 
this record. 7 

Therefore, Duncan L. Clinch, when he aeadined an interest in said 
property under the deed aforesaid, knew that the survey of 3000 acres. 
in ‘*Cone’s hummock” had been aapulied by the supreme court of the 
United States. It, must also be conclusively presumed that Duncan 
L. Clinch after November 2, 1835, knew that Williams’ survey of the _ 
additional 8000 acres had been made, and had been coufirmed by the 
superior court in Florida. 

At the next session of Gonmrass. which began in December, 1335, 
Dunean L. Clinch procured the passage of an act entitled ‘“‘An act for 
the relief of Dunean L. Clinch.” 

It was approved July 2, 1836 (6 Statutes 676). Said act 
authorized Duncan L. Clinch and John H. McIntosh assignees of George J. F. Clarke 


to enter at the minimum price for which the publie lands are sold, (to wit, one 
dollar aud twenty five cents per acre), a tract of land in East Florida, containing 


- three thousand acres in Cone’s' or Moody hummock, south of Mizzell’s lagoon, 
in lieu of the same quantity of land (to wit: 3000 acres), confirmed 


6 onan in another place, . . . . upon their filing in the office of the reg- 
. ister of public lands for the district of Kast Florida, a eee of all their 
right, title, claim and demand in and to the land last mentioned; : 


meaning plainly: Three thousand acres of the land confirmed to iets 
(i. e. to their alleged assignor George J. F. Clarke); and in lieu of which | 
the privilege of buying 3,000 acres at Cone’s hnmmock, was granted 
. them by Congress. By the terms of the act Clinch and McIntosh were | 
| ae to accept the offer of Congress or decline it as they might see fit. 
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But they could accept it only by the performance of a condition. prece- 
dent, to wit:. “Upon their filing in the office of the register of. public 
lands for the district of Hast Florida, a relinquishment. of all their 


right, title, claim and demand in and to” three thousand acres ont of _— 


the 16,000 acres of land confirmed to George J. F. Clarke under and by: 
virtue of the decree of the supreme court of March 12, 1834. There is 
nothing in the record before me tending to show that McIntosh had 
any legal estate or interest in the premises. It seems that Clinch — 
married one of MeclIntosh’s daugiters, and that McIntosh was the 
grandfather of Clinch’s son, the present applicant. (See the affidavit 
of Jobn Houston M. Clinch filed in this Department on September 27, 
1887), ar : 
—  Dunean L. line well knew that lis estate and interest in the 
premises, was exclusive of McIntosh; and that he was obliged as a 
condition precedent to the assertion of any right under the act of July 
2, 1838 aforesaid, to file his relinquishment of “the same quantity of 
lana, ” out of the “mill grant”, or ‘Bayard tract.” On November 3 
1838, he, (ignor ing McIntosh), filed in his own name in the Land Office 
ab St. Augustine an application in the following words: : 
I, Duncan L. Clinch of Camden county, Georgia, do hereby apply to purchase the 
following parcels of. public land granted to me by special act of Congress approved 
. the 2d day of July A. D. 1836, amountiug to three thousand acres.to be taken up in . 
. Cone’s or Moody’s hummock south of Mizzell’s lagoon west of the river St. John, by 
pre-emption, in lieu of three thousand acres on the St. John’s river and situated on 
the west side of St. John’s river, commonly known as the “ Bayard tract;” a relin- 
quishment of the same having been filed in the Land nate at St. Augustine district 


- of East Florida. 


(Then followed descriptions of ten subdivisions). 

Aud the register certified the application. 

On tlie same day, to wit: November 3, 1838, Duncan L. Clinch paid 
to the receiver $3760.42, and took from hits a en in the following 
words: 


' Receiver’s Office, St. Augustine Nov. 3d, 1838. 
Received from Duncan L. Clinch of Camden county, Georgia, the snm of three 
thousand and seven. hundred and sixty dollars and forty two cents being in full for » 
the following parcels or lots of land granted to him as a pre-emption to wit: 


(Here follows list of subdivisions). 


Being three thousand and eight acres and thirty four hundredths situated in Cone’s 
or Moody’ S hummock Alachua county, at the rate of one dollar and twenty five cents 
per acre. 

— And on March 10, 1845, a patent was. ieee to Duncan L. Clinch Jor 
said 3003.34 acres of land, applied for and. paid for as aforesaid. 

It now appears that the signature of Duncan L. Clinch is not written 
on the face of the application. It also appears that the ‘“relinquish- 
ment” required by the act of July 2, 1836, and referred to in said appli- 
cation as “having been filed in the land office at St. Augustine district 
of Hast Florida,” has been lost or mislaid, destroyed or purloined, and 
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cannot be found. Whereupon.John Houston M. Clinch, the applicant 

here; claims that he is entitled to a patent for the.whole of the 16,000 
acres of land embraced in the Spanish “mill grant” of April 6, 1816, 
in addition to the 3008.34 acres of. land patented to his father Duncan. 
— I. Clinch under the act of July 2,1836. In his letter of December 15, 
1882 to the Commissioner of the General Land Office, he claims not 
only said tract of 16,000 acres, but also another tract of 1000 acres 
lying within the boundaries of the larger grant, but not being part 
thereof,—not having been included in the confirmatory decree of the 
-court—He reiterated said claim in another letter to the Commissioner - 
dated April 2,1883. In his affidavit filed i in this Penne on ‘Sep- 
tember 27, 1887, he makes oath: | 

| That-affiant was executor of the will of his father General Duncan L. Clinch, and’ - 
administrator of his grandfather General John H. McIntosh, and inherited from his 
- father with the other heirs, the Clarke “mill grant”, and the 3000 acres entered by 
_ his father under the act of Congress of July 2, 1836; and that he never heard that 


a relinquishment had been effected by them or eae of them, of 3000 acres from 
the inill grant. | 


The third assignment of error filed with his appeal to this Depart. 
Inent, is aS follows: 


III. The Commissioner erred i in assuming that the private pre-emption act of J uly — 
1836 (6 Statutes 676), required Dunean L. Clinch and John H. MeIntosh to file with 
' the register a relinquishmeut. of 3000 acres of the Clarke ‘Mill grant” as resur~ 

veyed by Rar and erred in assuming that they made such relinguishment. | 


On page 17 of the ee brief of. his attorneys, the present appl | 
cant: agali insists : 

First, that the alleged’ aopleanoa by Clinch (sateen L.) of November 3, 1838, was 
wrong in reciting that a relinquishment had been made of 3000’acres on the Saint 
John in the Bayard tract; and wrong in reciting that the relinquishment had been 
filed in the Saint aehstine land office. 7 

Second, that (Duncan L.) Clinch’s letter of July 24, 1843, was wrong in saying 
that he had complied with all the requirements of the act of 1836. 
 Lhird, that Commissioner Sparks was wrong in relying upon the deceptive recitala 
in the paper of November 3, 1838, and in the letter of July 24, 1843: 


Fourth, that Commissioner Blake, on whom the construction and enforcement of 
the act of July 2, 1836, was devolved, reqnired and construed the act of July 2, 1836, 
to require, a relinquishment to the United States of the tract at Cone’s hummock: 

That is to say, that Clinch and MeIntosh should relinquish to the 
United States the very land which the act authorized them to purchase 
from the United States, in lieu of the same quetnly of land to be - 
relinquished from the mill grant! 

This Department will not entertain a proposition SO abana. Tt will . 
not permit Houston Clinch to allege that his ancestor under and 
throngh whom he claims, fraudulently procured a patent for 3008.34 
acres of land by means of “deceptive recitals.” He will not be suffered 
to allege that his ancestor did not in good faith “comply with all the 

requirements of the act of 1836;” nor to deny that the “relinquish- 
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ment was duly filed in the office of the register of public lands for the 
district of East Florida.”. The meaning of the act of July 2, 1836, is 
too plain for serious discussion. This Department conclusively pre-.— 
~gumes that Duncan L. Clinch:and John H. McIntosh did file a good — 
and sufficient deed relinquishing to the United States 3008.54 acres of 
Jand out of the eight thousand acres which were located and surveyed by 
_ Williams, and confirmed by the superior court of East Florida in the 
year 1835. The land so relinquished became on March 10, 1845, the 
date of the patent to Clinch, a part of the publie domain. 7 
‘There is no room for dispute as to the boundaries of the “mill grant.” — 
Buckley’s (sometimes called Governor’s) creek is one; St. John’s river 
-is another; the third and last boundary is the straight line herein- 
before discribed. In the year 1849 Deputy Surveyor David H. Burr, 
under contract with the Commissioner of the General office for public 
- purposes, located and resurveyed said straight line. . Both Williams (in 
1835) and Burr (in 1849) started on St. John’s river, at Narrow Bay, at 
a cypress tree marked with a cross, and ran the line N. 72 W. to Buck- 
ley’s creek. The public surveys were adjusted to and closed upon said 
line; and the plats made in accordance therewith were approved by the 
surveyor general. Since 1849, the location on the ground of the straight 
_ Jine confirmed by the superior court in Florida, has been a matter of 
public record in your office. All of the land included between Buckley 
creek and St. John’s river north of that line, (exclusive of the thousand 
acre tract delineated on Williams’ plat and also on the official map), 
was, by the judicial decree of November 2, 1835, confirmed to George 
J. F. Clarke as and for sixteen thousand acres in satisfaction of the 
Spanish grant of April 6,1816. The alleged diserepancies since dis- 
covered as to lines and acres, are immaterial. | 
' There is in this-record sufficient evidence to show that Duncan L. 
Clinch in his life time acquired by sale and transfer from George J. F. 
Clarke, the 16,000-acres of land contained in the “mill grant;” and 
that said Clinch relinquished to the United States 3008.34 acres of 
land part of said 16,000 acres. Your office will therefore cause to be 
surveyed and cut off from said “mill grant” three thousand and eight 
acres and thirty four hundredths of an acre (exclusive of any part of 
the one thousand acre tract aforesaid); by locating and marking a line 
- north of and parallel to the straight line aforesaid which appears upon 
- the official maps as the southern boundary of said “mill, grant”; and 
will cause the public surveys to be adjusted to and closed upon the 
new line so located and marked. Your office will then issue in the . 
name of Duncan BL. Clinch a patent for all the lands included within 
Buckley creek, St. John’s river, and the new line aforesaid as bound- 
aries, as and for 12,991.66 acres of land; describing the same also. as: 
usual according to the official maps. (See U. S. Revised eae - 
section 2448, and the case of Joseph Ellis, 21 L. D., 377). oe 
It apROAts by the public records See American State Papers Volume 7 
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Ds page 376, No. 33 in Report No. 1, and p. 380), that in pursuance of a 
Spanish aiden of survey dated October 7 , 1816, (and of a concession. in 
1817 and a royal title in the month of agus 1818), one thousand 
acres of land on the west side of St. John’s river opposite Picolata, 
were surveyed for and to George J. F. Clarke by A. Burgevin; and 
that said land and survey were confirmed to said Clarke by C. Down- 
ing, register, and W. H. Allen, receiver, under authority of an act of 
Congress of May 23, 1828 (4 Statutes 248). Clarke’s claim and title to 


said thousand acres were again confirmed by the act of May 26,1830. 


(4 Statutes 405). There is not sufficient evidence in this record to show 
that Clarke in his life time aliened or transferred his estate in said 
lands; and there appears no reason why patent therefor should not be 
issued. Your office will th erefore issue a patent for said thousand acres 
of land in the name of George J. F. Clarke. The survey delineated on - 
the plat of Williams made in 1835, does not exactly correspond with 
- the’ survey made by Burr in 1849, and delineated on the official maps 
of T.6 S., RB. 26 E., approved July 7, 1849, and of 1.7 S., B. 26 E., 
approved June 19, 1851. The record shows that all parties claiming — 
interests are content with the delineations on the official maps, eau | 
your office will follow them in issuing said patent. 

Your office decision of February 3, 1887, is hereby modified in accord- 
ance with the foregoing opinions and directions. 


eee ened 


REPAYMENT-—ENTRY ERRONEOUSLY ALLOWED. | 
W. EE. McCorp. 


In case of an entry that is ‘ ‘erroneously allowed” for land not subject thereto, and 
canceled for that reason repayment may be eraeted without angry as to the 
‘truth or falsity of the final proof. 


7 aeeae® pmen: to the Commissioner of the General Land Office, July 
13, 1896. 7 (J. L. McC.) | 


On] May 2, 1893, May Campbell made timber aa entry for the N. 4 
of the SE. re of Sec. 8, T, 49 N., R.6 W.,, Ashland land district, Wis, 
consi. | 

On J anuary 25, 1894; your office directed the local officers to notify . 
Miss Campbell that aad entry was on that date held for cancellation, 
for the reason that it was “offered” land, and not subject to entry under 
the timber-land act. Such notification was transmitted to claimant’s 
address at Iron River (given in the entry papers as her residence), but 
it was returned unclaimed. Your office, therefore, on June 8, 1894, 

canceled the entry on the records of your office. © 

On September 1, 1894, W. E. McCord, claiming to be owner of the 
land described Pirouph ‘puiohase from Miss Campbell, applied in due 
form for repayment of the purchase money, fees, and commissions. -This 
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application your office, by letter of October. 10, 1894, submitted to the 

Department, which returned the same approved, on Nevonbo: 13, 1894. - 

In order to obtain repayment it- was necessary according to the regu- 
lations of your office, to snbmit “properly authenticated abstracts of 
title, or the original deeds or instruments of assignment” (General Cir- | 
cular of October 30, 1895, page 98). Upon examination of the deed and 
abstract of title it became apparent that such deed had been made and 
 execnted by Miss Campbell prior to her making final proof and receiy- 

ing final certificate. Your office, therefore, by letter of June 26, 1895, 

re-submitted the case to the Department, with the suggestion that, as 
said final proof was false, the allowance of the application for KODA 
ment be canceled. 

The Departinent ther efore, on August, 12,1895, canceled the ape oval 
of said McCord’s application for repayment. — 

On August 20, 1895, your office notified the local officers that 
MeCord’s said ap alicnon was denied, for the reason above suggested, 
to wit, that Miss Campbell's final peor upon which her entry was — 
‘based, was false. 

eon this action MeCord, the sranieree. has appealed. 
Section 2362 R. 8. fain os repayment upon satisfactory proof 
“that any tract of land has been erroneously sold by the United States, 
so that from any cause the sale cannot be confirmed,” and Sec, 2 of the 
act of June 16, 1830, provides that the Secretary of the Interior shall 
cause fenaraent to be made, “when from any cause the ontr y has been 
erroneously allowed and cannot be confirmed.” — 
In the case at bar the entry of the land in question under the cues 
land law was “erroneously allowed and cannot be confirmed;” it is 
therefore embraced within the class for which repayment has been pro- - 
vided and directed. | 
It is true that the Department has repeatedly held that « repayment 

_ will not be allowed where an entry is canceled on account of its fraud- — 

ulent character” (Lydia. Kelly, 8 L. D., 322, and many other cases). 

But in the case at bar the entry was not canceled ‘‘on account of its _ 

fraudulent character.” It was canceled for a reason for which the law 

_ authorizes and directs repayment. In view of this fact it is not 

material whether Miss Campbells affidavit is true or false, and that - 
question will not be inquired into. | 

In my opinion repayment should be allowed. ~The decision of your © 

office i is therefore reversed, — | 


DESERT LAND CONTEST—RECLAIMED TRACT. 


NILSON v. ANDERSON. 


- The mere fact that a tract of arid land is traversed by an irrigating canal is not 
sufficient in itself to constitute reclamation thereof, nor take it out of the class 
of lands subject to desert entry. - 
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Secretary y Smith to the Commissioner of the Gener al Land. Office, July 
18,1896. = (B. B., Jr.) 


The case of ipuik Nilson, contestant, against Gustave H. Anderson, — 
- on appeal from your office decision of August 8, 1895, holding that the 
$$. ¢ of Sec. 9, T. 56 N., Bh. 9 EL, N. M. P. M., Del Norte,.Colorado, land 
district, for which tract the latter made desert land entry No. 10 June 
11, 1891, was desert land at the date of said entry, that the entry 
should remain intact, and that Nilson’s contest be dismissed, has been 
duly considered. | 

Nilson having initiated contest against said entry, September 11, 
1894, alleging that the tract was not desert land at the date of tie 
entry: having been reclaimed by sub-irrigation from the Empire Canal, 
- at and prior to that date, a hearing between the parties was duly had 

- November 17th to 20th, 1894, which resulted in a decision by the local 
office, February 15, 1895, in favor of contestant. The history of the — 
case, not already indicated herein, is so fully set out in your office 
decision, as are also the facts and the law applicable thereto, as to 
make recital thereof here, at length, unnecessary. The allegation of © 
_ the contest affidavit, as above stated, presents the only issue ‘in the 
case, 

' J find the facts to be substantially. as set out in the decision now 
appealed from. ‘The only water shown to have been brought. on the | 
and is that carried by the Empire Canal, which crosses the W. 4 of - 
the SW. 4 of said section from northwest 4 southeast so as to leave © 
about HrictyAve acres of the tract on the westerly side of the canal:. 

From the line of the canal the land slopes to the eastward, and along 
its eastern border there is some sub-irrigation. from the canal. The tes- 
timony is decidedly conflicting as to whether such sub-irrigation is 
sufficient. for trees, and to supply moisture enough for grass so as to 
produce an average crop of hay upon the land sub-irrigated, and as to 
the area of land sub-irrigated. The most reliable of the testimony, 
that of witnesses whose ranches or farms border on the land, and who 
have experimented in the premises, is that, except upon the immediate 
margin of the canal, trees cannot be grown by sub-irrigation, and that 
hay, or any other peu curpaial crop, cannot be Shes srown upon. 
the tract in question by that means. 

The region, and the tract in question, are naturally arid, desert Jands 
upon which neither trees nor crops of any kind: can be successfully: 
grown without irrigation. No system of laterals or ditches from the — 
said canal, or any other source of water supply, was in operation, or 
had been projected, so far as appears, upon this laud, when Anderson 
~ made his entry. The Department agrees with the conclusion reached 

by your office that under all these circumstances the mere fact that an 
irrigating canal crossed one corner of this tract of three hundred and 
twenty acres of otherwise desert land, did not, of itself, constitute a — 
reclamation of the tract and take it cut of the class of desert lands. 
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_ ‘This case is readily distinguishable from that of Dickinson v. Auer- 

bach (18 L. D., 16), cited by appellant. In the latter case water had . 
been experimentally, at least, by a system of laterals and ditches, con- 
ducted over each forty acre subdivision of the land, and. the irrigation. 
of the land at any time was subject to the will of the entryman. The 
Department held that it was proven in that case that the entryman, 
‘had actual control of a sufficient water supply,” and, therefore, the 


reclamation of the tract had been potentially effected. In the present — i 


ease nothing of the kind had ever been done upon the land by any one 
when Anderson made his entry, and the land was as substantially 
desert land as if the Empire Canal had not touched its borders. 

Your office decision is affirmed ; Anderson’s entry will remain intact, 
and Nilson’s contest be dismissed. 


EVIDENCE—PRACTICE_—NOTICE OF CONTEST—FRAUDULENT ENTRY. 
McGRADE 2. MURRAY. 


Rule 35 of Beadtide figes not require a commission to issue to the officer who may be 
designated to take evidence thereunder. 

In the notice of contest issued by the local office the char ges as laid i in the informa- 
tion need not be set out in the language of the informant; it is sufficiont if the 
grounds and purpose of the contest are stated briefly. | 

An entry made in the interest of another is fraudulent and must be canceled. 


Scoretary Smith to the Commissioner of the General Land Office, July y 
(W. A. L.) - a tA. 1896. : | (di. B) 


This case involves the SEH. 4 of the SE, 4 of section 5, and the NE. 4 

of the NE. + of section 8, T. ey: N., R. 21 “W., Missoula land district, 
Montana, containing siahity acres. 
On April 29, 1891, Edward Murray made homestead entry No. 16 of 
said tracts. In his homestead affidavit dated April 20, 1891, and filed — 
under section 2294 of the Revised Statutes, among other things he 
solemnly swore: 

That he was then residing on said land, and had made a bona fide improvement = 
and settlement thereon ; that said settlement was commenced on February 24, 1891; 
that his improvements ‘gonsisied of a log honse fonrteen by sixteen feet in size, 
containing one door and a window, two acres cleared up, and that the value of the 


same is $250; and that owing to the great distance he was uuable to BpEeer at the - 
district land office to make this affidavit. 


_ On October 27, 1892, Thomas J. McGrade filed his affidavit of con- 
test onan said ‘entry, alleging: se 


. That said Edward Murray has wholly abanaeued: said bribes 

. That he has changed his residence therefrom for more than six months since 

oe said entry ; 

3. That said tract is not sottled upon and ue by said party as required by 
law; and | | 
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. 4, That the said entry was not made in good faith, but ae and for the 
purposes of speculation. 


This affidavit of contest. Was corroborated by Frank Hatton and H. 
G. Swaney. 
On the same day the local officers ordered a re and prepared a 
notice thereof,.on the usual printed form, which was signed by the 
register, and delivered to the contestant for service, in the following | 
words: | | 
- (4-B45.) 


NOTICE. 
U. S. Lanp Orricr, 
Missoula, Mont., October 27, 1892. 
" Complaint daving been entered at this office by Thomas J. McGrade against 
Edward Murray for abandoning his homestead entry No. 16, dated April 29, 1891, 
upon the SE. 4 SE.4 Sec.5 & NE. + NE. + section eight, township 28 north of range 
_ 21 west in Missoula county, Montana with a view to the cancellation of said entry, 
_ the said parties are hereby summoned to appear at the U. S. Land office Missoula 
Montana on the 8th day of December, 1892, at 10 o ’clock.A. M., to respond and fur- 
nish testimony concerning said alleged abandonment, the fostanony: to be used at 
said hearing will be taken before Andrew W. Swaney a U. §. Commnisstoner, at Kal- 
— ispell Montana on December 2, 1892 at 10 o’elock A. M. 
ROBERT FISHER, Legister. 
‘Said notice was aay served on the entryman on November 1, 1892. 
On December 2, 1892, the commissioner by consent ot both parties 
adjourned the taking of the testimony until Monday December 5d; on 
which day the entryman by his counsel filed with the cpus ioues a 
protest in the following words: 


v. | 

Epwarp MURRAY CONTESTER, 
Before U. 8. L. O., Missoula, Mont. Involving Ha. E. - of the NE. 4 of NB. | Sec. 8 
and SE. 4 SE. ee: 5T. 28 N. R21 WwW. | 
Now comes the contestee and objects tio the taking of any testimony i in this contest 


THos. J. McGrapr en | 


_ and moves to dismiss the same upon the ground and for the reason that the court 


commissioner before whom such testimony is to be taken as well as the said Land 
Office has no jurisdiction of the matter—in that— 

First the commissioner has received no commission for taking the same, and no 
affidavit of contest upon which to base the game has been filed with U. 8S. Land Office 
or received by said commission, A. W. Swaney, as required by the statute and rules 
of practice. 

Second any pretended affidavit of contest that may: have been filed with the regis- 
‘ter and receiver of said Land Office specifies only conclusions of law,.and contains 
no specific charges of abandonment, or any other charge. 


| | . . Epwarp Murray. 
The examination of witnesses on both sides, was continued from day 
to day until December 10, 1892, when it was closed. The commissioner 
mnailed the testimony on December 13, and it was received at the local’ 
office on December 15, 1892, (It appears by a receipt filed with the 
papers that the “ohio ant did not pay all the expenses of taking the 
testimony; and that Murray did not pay his part thereof, to wit: the sum 
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of $33.92, until December 12, 1892. This may account for the reten- 
tion of the papers by the commissioner). Neither party appeared. at 
the local office on December 8, 1892, the day which was fixed for the 


hearing; and on December 12th the distr ict officers “dismissed the case 


withont prejudice to the contestant’s commencing the case de nove.” 
On appeal by the contestant your office by letter “H” of March 3, 
1893, reversed said decision, and instructed the local office to reinstate 
the case, and consider it on its merits: of which the par mes were duly 
‘notified. 

| Consequently on April 4, 1894 the local officers rendered their deci- 
sion, recommending that the contest be CEESe and that Murray’s — 
entry be held intact. 

‘The contestant appealed; and on September. 29, 1894, your office 
reversed the decision of the local otlicer s, and held Murray’ s entry for 
cancellation. | 

Murray has appealed to this Depa neats 

‘Bach one of the four charges made in the affidavit of contest is suffi- 
ciently stated. No question is raised as to the first three. The fourth 
charge, “that the said entry was not made in good faith, but fraudu- 
lently, and for the purpose of speculation,” is equivalent to a charge 
that the “entry was fraudulent in.its inception,” and is both broad | 
enough and definite enough to let in any legal evidence of any facts 
and circumstances, tending to prove that the entryman acted in bad 
faith at the time of making his entry. The contestant is not bound to 
make in his charge a recital of his testimony. Indeed the rules of cor- 
rect. pleading forbid such incumbrance of the record. Also see rules 
of practice 36 to 39 inclusive for the duties of local officers taking tes- 
- timony in relation to such a charge. The eutr yman’s eae to said 
_ charge is overruled, 

Rule of Practice 35, under which the ition in this case was taken, 
does not require a commission to be issued to the officer taking it. The 
objection of the entryman in this behalf is also overruled. | 

The entryman further complains, that the notice of the hearing served 
upon him on November 1, 1892, did not contain a recital of all the 
grounds of contest contained in the affidavit of contest; and he, in 
substance, insists, that the pertinency and adinissibility of evidence 
are to be determined, not by the words of the pleading for which the 
contestant is responsible, but by the words of the summons issued by 
the officers of the government, requiring the entryman to appear.and 

-answer the charges of his adversary. Service of the SuMMONS gives © 
- the entryman opportunity for thirty days within which to find out 
the charges made against him. Rule of Practice No. 7 does not require 
the. register and receiver to copy the char ges into their summons. 
It only requires them to “give the name of the contestant; and 
briefly state the grounds and  punbose of the contest.” If the entry- 

man and his attorneys at the time of their appearance to take testi- 
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mony, did not have with them a copy of the affidavit of contest, it was 
their own fault, the result of their own negligence. It does not appear 
that the entryman was subjected to any injury or disadvantage by rea- 
son of the form of the summons. His enjenons: on this account were 
properly disregarded, and are hereby overruled. 

The evidence in this case, on both sides, by a clear and palpable 
preponderance, proves that Murray’s entry was in its inception grossly. . 
and corruptly fraudulent; that it was made in pursuance of an agree- 

ment between him and one Frank Hatton, that he should “hold down . 
the ranch,” and keep up a pretence of residence upon the land, for the 
joint benefit of himself and Hatton, until they could find a purchaser; 
that Murray never was in fact a bona fide resident upon the land; and — 
that all his acts in relation to the land were characterized by bad faith, 

- The foregoing facts are proved by many witnesses. | 

On page 116 of the testimony, Murray as.a witness was asked by his 
own counsel the following question: . 

You may state whether or not, there was ever any agreement or understanding 


between you and Frank Hatton, to the effect that he was to have an interest of any 
‘kind in this land; if so what? 


‘His answer as recorded on page 117, is as follows: 


Well, when I took the land up, Yes sir. It was to the effect that Mr. Allen and 
Mr. Hatton were to have a half interest in the land after I had filed on the land. 

In this, and in many other particulars, Murray fully corroborated 
the testimony of Frank Hatton, who was his- accomplice in the fraud 
perpetrated. | 

Your office decision is hereby affirmed. 


| OTOE AND MISSOURIA LAN DS—DETFERRED PAYMEN'’TS. 
INSTRUCTIONS. 


The Secretary of the Interior has due authority under the law, and by virtue of his. 
supervisory power, to cancel the entries of such purchasers of Otoe and Missou- 
ria lands as are in default in the matter of deferred payments. . 

Directions given for notice to all such purchasers that opportunity will be given 
for payment of arrears with a rebate of ten years’ interest, (as agreed to by © 
the Indians) and that on failure to settle in such manner their entries will be 
canceled. - 


Secretary Smith to the Commissioner of the General Lana Office, July - 
? 20, 1896. . 3 (IL P.) 


By letter of July 18, 1895 (21 L. D., 55), you were instructed by the - 
- Department to direct the register and receiver at Lincoln, Nebraska, 
to call upon those purchasers of Otoe and Missouria Indian lands in 
Kansas and Nebraska, who were in default in payment of either prin- 
cipal or interest for such lands, to pay the respective amounts for which 
they were in arrears, within ninety days from receipt of notice, and to. 
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advise them that in the event of their failure to do 80; their respective 

entries would be canceled. - 
‘Subsequently, on November 9, 1893, you were ‘neta’ to advise 

aid local officers not to take fnal action aS directed in said instruc- 
tions of July 18th (supra), until further ordered, 

~. In addition to the efforts which I had previously made under the va 


of March 3, 1893 (27 Stat., 568), to effect a settlement between the Otoe 


and Maneoaai Indians and the purchasers of their lands in Kansas and 

_ Nebraska, I again, on April 8, 1896, through James G. Dickson, Special 
Agent, submitted to the Indians, under said act, for. their consent — 
thereto, a proposition for such a rebate and adjustment of their differ- 
ences with said purchasers as'in my judgment the principles of equity 
demanded. That proposition was rejected without reservation by the — 
Indians, but from a conference with the Indians which occurred after- 
wards, I was authorized by them to allow a rebate of ten years interest 
to those of said purchasers who would, within ninety days after notice, 
pay the residue of the purchase money and interest: remaining: ‘unpaid 
after the deduction of said ten years interest. 

The apparent delay in submitting the above proposition has been 
occasioned, principally, because of the fact that the jurisdiction or 
power of ‘Hie Department to enforce the collection of the deferred pay- 
ments remaining unpaid by the purchasers of said: lands, has been 
challenged, and a careful investigation of the question presented was 
deemed advisable before proceeding further in the matter. 

It has been held by the Department, in the case of Fleming v. Bowe, 
on. review (13 L. D., 78), that the status of an entry of Otoe and Mis- 
souria lands under the acts of August 15, 1876 (19 Stat., 208); March 
3, 1879 (20 Stat., 471); and March 3, 1881 (21 Stat., 380), was that of 
& pre- emption sate 

The status of an entry of Osage Indian lands andes the act of May | 
21, 1880 (21 Stat., 143), has also been held to be that of a pre- -emption 
entry. See Fleming v. Bowe (supra). 

In the case of the United States v. J siaieon (15 L. D. 442)\—an Osage 
entry—the purchasers were called pre-emptors, and it was held that 
é¢nntil all the preliminary acts required by law have been performed — 
by the pre-emptor he has acquired no right as against the government,” 
citing: Frisbie v. Whitney (9 Wall, 189); The Yosemite Valley case 
(15 Wall., 77). In the case of Hessong v. Burgan (9 L. D., 353) it was 
held that “the settler under the Osage act can have 10 vested right . 
until he has made proof and paid or tendered the required purchase 
. money,” and in the case of Fleming v. Bowe (supra) it was declared 
that no good reason could be perceived “why the entries of the Otoe 
and Missouria lands should be placed in any different category than 
the Osage entries.” That declaration had special reference, however, 
to the application of section 7 of the confir ere act of March 3, 1891 
( 26 Stat. 1095), 
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tn the case of William. R. Sisemore (18 1, D., 44, ,) itis held. 


When a claimant for Osage land under the act of tae 28, 1880, submits eoice of 
his qualifications to enter, shows due compliance with law, and makes his first pay- “— 


_ ment for the land, his right.thereto is a vested interest, subject only to the lien of | 

the government for the apeid ee money; ane: the ma then issued is a - 
‘¢ final receipt.” 
ow And it is insisted that the principlé there shaneintod must be applied 7 
to the purchasers of these Otoe and Missouria lands. ie 
The decision in Sisemore case is based. on the proposition that the - 
Osage act provides that after the first. payment the land shall be sub- 
ject to taxation under the laws of Kansas and for the further reason 
_ that said act specifically provides how the forfeiture provided: therein, 
-- on failure to pay the deferred payments, may be enforced and said. ~ 

deferred payments collected. : But the Otoe and Missouria act (21 


- Stat., 380) contains no such provisions. It provides (section 3) that if. 


the settler fails to make the first cash payment he forfeits all his right. 


to the lands which. he has applied to purchase, but it provides no for- 
feiture in case of default in the deferred payments, nor does it make 
any provision as to how those payments may be collected in case of © 
default. It will be seen then that the provisions of the Osage. act which 
led the Department to make the holding cited in the Sisemore Case, © 
are entirely wanting in the Otoe and Missouria act, and that a pur- _ 
chaser under the latter act can not be held to have “ performed all the | 
preliminary acts required by law,” or to have “paid or tendered the - 


required purchase money, or to have acquired | any right as against. : 


the government,” until the last deferred payment has been made. — 

- The question then presents itself: Has the Department any power to 
; cancel an Otoe and Missouria entry for failure to’ make the deferred | 
payment? The right which the settler forfeits by failure-to make the 


_— first cash payment is the right to purchase, acquired by his settlement — - 


and application. ~The practice has been that when proof of settlement 
- was duly made within ninety days from date of application to purchase, 
| and cash payment being made, the entry was allowed. As the cash _ 
- payment is a condition precedent to eutry, it follows that failure to— 
make said payment would furnish no grounds for the cancellation of an~ 
entry not in existence, but.the right to purchase would be gone and. the = 
tract be subject to pur chase by a subsequent settler. - 
_. She right of the Department to cancel an entry any time before patent, | 
where. failure to eomply with the law, or bad faith on the part of the 
entryman 1s shown, has been decided so often by the Department and 


: the courts that it is elemental, and a reference to authority i in BappOrt a 


thereof will hardly be required. 7 - 
By the act of March 8, 1885 (23 Stat., 3 i1), Con gress granted : an exten- ~~ 
sion of time. to said pur vhasers, expressly stating i in. the last proviso, vs 
but the: time for the payment of the whole of said purchase money shall not be 
extended more than two years” from the time the said purchase monyy became due. 
according to the: original terms of sale under said act. 


1814—yoL 23- 10 
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The question at orice presents itself: Why did Goagtess grant an 
- extension of time for the payment of said deferred -payments if the 
rights of the purchasers were in nowise jeopardized by the failure to. 
make said payment, or that forteiture on. account ot said: default would ' 
not follow? 
By act of August 2 2, 1886 (24 Stat., 214), Congress sated a ood 
extension of time to said purchasers, in which to nake said deferred — 


payments. .Without quoting in full the provisions of the.act last above 
mentioned, attention 1S called to the last, two provisos thereof, which — - 


are as follows: 


Provided, That all other provisions in the acts above mentioned, ‘except as changed } 
and modified by this act shall remain in full force: -Provided fur ther, That no for- .- 
feiture.shall be deemed to have accrned solely because of a default in payment of 
principal or interest becoming due April thirtieth , eighteen hundred and eighty-six, . 
if the interest due upon said date shall be ae ith Sey caye after the passage — 


of this act. 


It will be observed that the first of the two provisos above roe | 
refers specifically to the two acts mentioned in the body of the act of 
August. 2, 1886 (supra), namely, the Otoe and the Omaha acts. It may © 
be conceded for the sake of argument that the payment of interest 
referred to in the last proviso, referred to the purchasers of Omaha 
lands, but inasmuch as the first proviso quoted referred to the two acts, 
it must be admitted, by every rule of statutory construction, that the ~ 
last proviso referred also to said acts, and the logical inference is, that 
Congress intended that any other default in payment provided for in’ 
either of said act, would render the party in default liable to a forfeiture 
of his entry. This is so clear to my mind that Ido not deem a further 

discussion of it necessary. It is incredible to believe that Congress 
intended that by making a first payment the purchasers of these Otoe 
lands should thereafter be granted absolute immunity from any liability 
because of default in the deferred payments, or that it intended that 
- the Secretary of the Interior should be compelled to bring them into | 
court to enforce the collection'of said deferred payments. To so hold 
would be to hold that, in this instance, Congress had departed from the > 
policy parsued by it in every other. instance where it provided for the - 
sale of Indian lands for their benefit. | 
But it might be further stated that the right of the Secretary of the 

Interior, under the supervisory power conferred on him by law, to can- ” 
cel entries independent of or for.other reasons than those specifically 
mentioned in. particular statutes, upon a proper showing, has been 
decided by the supreme court of the United States. See Hessong v.__ 


Burgan (9 L. D., 353, at 359); Lee v. Johnson (116 U. S., 48); Buena a 


Vista County 2: Railroad Co. (112 U. S., 163). 
Iam fully persuaded, therefore, of the power of the Secisiary of the . 

Interior to cancel the entries of these purchasers of Otoe and Missouria 

lands who are in default in the deferred payments. 

| Tt has been going on twelve years since ces of these deferred 
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| payments sonancneee: ‘including four years of extension seanted Dy. 
Congress, and during that time the two acts extending time of payment. 


and thé act.of March 3, 1893, are the only legislation of aremedial 


character that has been passed by Congress. And during all thattime — 
the settlers have been in possession of these lands and have received — 
the benefits of the rents and profits thereof without any accounting. | 
Surely they can not complain of a want of considerate treatinent, but 


- the Indians have certainly a rig ht to- complain. of the delay on the part _ Bee 
of the government in collecting their money. It is earnestly hoped — : 


| that the very liberal proposition authorized by. the Indians, which prac- 


"tically concedes all. the settlers have asked, will be accepted by them 
_ and the settlement of this vexed question accomplished. 


You are therefore hereby instructed to direct the local officers: at 


Tincola to. notify those purchasers of said lands who are in arrears on. : 


_ the deferred payments therefor, that all those who within ninety days - 
from notice make. settlement in full, a rebate of ten years interest on 
the amount of. principal and interest ‘ane at the date of settlement, will 
be allowed them; and to also notify them that on their failure to: settle | 
as proposed, within the time prescribed, their entries will be canceled. 


BENESEH ¢. KALASHEK. 


. --Motion for review of departmental decision of f May 13, 1896, 22 1. Ds 
530, denied eka Secr suey Smith, July 23, eae 


STATE SELECTION: —ADVERSE, surTLEMENT RIGHT. 


“KENT 0. STATE OF. IDAHO. 


The jcerontell Tight of saisotion epataned upon the State by the act of March 3, — 
1893, is not operative as against bona fide settlement rights existing at the time 
the pe of eens is flee in the local office. _ 


| Seoretary y Smith to the Commissioner of the. General Land + ont ice, Jay 
| - a | 23, 1896. vr (Ww, us 


| On Ju: une 30, 1894, the State of Tdaho sleeted: among other lands, the 
W. & of the Nw. ; and the NW. 4 of the Sw. 4+ of section 9, and. 
the SE. 4 of the NE. 4 of section. 8, township 39 N., range 2 EH. within 


_. the land: district. of Tiewistou, nader the grant for the support and. | - 
- maintenance of the insane asylum, conferred by section 11 of the act of. - 


July 3, 1890, entitled “An act to provide for the admission of the State 2 
of Tae into the Union,” (26 Stat. 215). By the act of March 3, 1893. 
(27 Stat. 572-592), the State was given a preference right over any 


- person or corporation. to select such lands for a period of sixty days. 


_ after they have been surveyed and. declared to be subject to entry, such. ae 
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right not to accrue agaist bona: fide homestead and pre- -emption set- 


tlers at the date of filin g of the plat of survey in the local office. The 
— plat of township’ 39, supra, was received at the local office on May 4, 


~- 1894, and was officially filed so that the lands became subject to Pane | 


on July 2, 1894. 
On Jd aly 16, 1894, ‘Mace EK. ent Tied to ‘nits homestead aoe of 
the. above described tr acts, alleging settlement in April, 1894, but his 


> application was rejected for couflict with: the State’s selection. On 


appeal to your office a hearing was ordered; and duly held, and the 
State has now appealed from the decision of. your office, cine that - 
of the register and receiver, holding. its. selection for cancellation. 
The testimony shows that Kent settled on the land in the latter part’ 
of April, 1894, and took up his residence thereon in the following 
month, so that he is protected by the Bross? of the act of March 3, 
| 1893, supra. | , 
| “The decision of your office i is, therefore, afiirmed. 


eel 


CULLOM vo. HELMER ET AL. 


Motion for review of departmental decision of March 27, 1896, 99 
LL. D,, 392, denied by Secretary Smith, a 23, 1896. : 


Eo’ 


\ 


SWAMP GRANT—CHARACTER OF LAND—APPROVED LIST. 
DREWICKE v. STATE OF MINNESOTA, 


When the field notes of survey show that land is swamp in character, and it is 
listed as such, by the State, and the list approved, it will require positive evi- 
dence, by witnesses thoroughly cognizant of the condition of the land, at or near 
the Gave of the grant, to justify revocation of the approval. 


| Seoretary Smith to the Commissioner of the General Land Office, July 
23, 1896. 7 (GC. R,) 


On J uly 14, 1894, ore enz Drewicke made homestead entry No, 12,698 | 
for the SE. 4 ‘of Sec. 7, T. 120 N., BR. 41 W. , Marshall, Minnesota, “sub- 
ject to the swainp land claim. of the State of Minnesota as to N Bg 
SE, 4.” . | 

He submitted final pont April 9, 1895, aS per adv onnisenieal? paue 


7 made, and on May 14, 1895, final cer tificate 7479 was duly issued. 


It appears that on J anuary 3, 1896, your office directed a hearing to 
determine the character of the land. At the hearing the State and the 
homestead entryman were notified. The State made default; Drewicke | 
appeared and with him two witnesses. After evidence was taken, the. 
register and receiver. decided that the ee was “never swamp or: 


: DECISIONS ‘RELATING ‘TO THE ‘PUBLIC ‘LANDS. —_ 149 pues 


| subject i selection or claim ” by the State, and accordingly recom: 
mended that the entry remain intact. | 
_ Your office letters of March 9, 1896, addr essed to the erence res 
ident attorney and to the register th) receiver, recalled and. rescinded be 


. the letter ordering a hearing. ‘This action was taken because it was — 7 


discovered that the tract was in a list of swamp lands which was 
approved by the Secretary of the Interior on February 3,1872. _ 

- The tract was omitted fr om the patent that subsequently issued to 
the State on the approved list (June 23, 1874), for the reason that it 
Was in. certain railroad limits. The company after wards relinquished 


— its claim to the land, and. the same would. have been patented tothe 
_ State under. the order of appr ‘oval but for the conflict with Mr. Dr e; 


wicke’s entry. 7 
Your office letter (KY) of May 25, 1396, qranscis a. Sette festa . 


the entryman’s. attorney, asking for the revocation of departmental 


_ approval of February 3, 1873, as to the tract in question. 


. The petition, which is sworn to, alleges from information: and belief ; | 
= that the land was not at date of grant, and is not now, of the character | 


| contemplated in the swamp land act. The petition is supported by - 7 


three affidavits, stating, substantially, that affiants are now and have 


been “for many years last past,” acquainted with the tract in question; oo 


that the same is “dry, sandy soil, and. fit: for cultivation without artifi- 

cial drainage, and wholly free from periodical overflow” at all seasons; 
that the greater part of the same has been. br oken and cultivated. to 
crop; that the same at date of grant (Mareb 12, 1860,) was dry, &e. s 


that the approval of the ue. to the bale was the result of pave or rh 


7 ‘mistake. | 
The Attorney- General of the State of Mnimasots insists that: the 


7 7 showing made by petitioner is insufficient to justify setting aside the . 


_ approval of the land to the State, es asks chat pee issue pape said | 


che approval. 


| An examination of the plat and “ete notes of your office shows that ; 
- the greater part of the tract in question is “level marsh.” | . 
_ At the hearing, the or der for which was set aside by your office, the | 


7 entryman (Drewicke) testified that he-had known tlie land two years. 


_ The following question was asked him: “What is the nature of this 
land with regard to swamp; is it wet? A. Before I. went there it was 
a lake; but itis all dry. Tt is level nice land. The whole quarter is it 


‘for cultivation.” 


Charley Kathmarek, ae forty years, ‘testified ‘that he lives two 


miles trom the jand,. ond has been.-well acquainted with it for eight -_ 


‘years; that he does not “ think” that the land was ever im a swampy 
condition in past twenty-five years. 


John Hanky, aged sixty-five years, swears that ne: has known ‘the “~ | 
land for seventeen years; that there has been water in wet seasons; 3 


but no water on land | for ten years. Does. not know whether it has . 
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- been swampy in last Pie Fe years; but it has not. been swampy 
since he knew it. | 
The three affiants, whose affidavits accompany “the motion, failed to | 
state how Jong they have known the land. | . 
<The State of Minnesota obtained its grant of swamp lands byt the act 
of March 12, 1860 (12 Stat., 3). , 7 
The provisions of the act approved September 28, 1850 (9 Stat. , 519), 
‘applicable to the State of Arkansas and other States, were extended 


- | to that State. | 


By the act of 1850 it was made the mas of the Secretary of the Inte: 
 yior to make out an accurate list and plats of the lands described (i. e., 
“ the whole of those swamp and overflowed | lands made unfit thereby | 
for cultivation”), and transmit the same. to the governor of the State, 
and at the request of said governor cause patent to be issued to the 
State therefor. | 

The State of Muinesota’ sieciad to take ‘ie field notes of the : survey. 
as a basis for selection, and, as above seen, those held notes show the 
land ‘to be swamp. 
~The approval of a list of swamp land sueedons by the Secretary of 


the Interior is a judgment by the proper tribunal that the ‘land is of. the 


character contemplated in the gr ant; the certification of the lists after 
the. approval is only a ministerial set, and when this is done, patent 
‘issues on the request of the goveruor. Before patent issues, however: 
the Secretary of the Interior has jurisdiction over the lands, and may, 
upon proper showing of fraud or mistake, set aside an nou of 
swamp land selections. State of Wisconsin v. Wolf, 8 L. D., 555. 

- But when the field notes of. the publie sur vey show that the. land is 
swamp, and the same is listed by the State as inuring thereto under 
the grant, and the list has been approved, it will require positive evi- 
deuce by witnesses thoroughly cognizant of the condition of the land, 
at or near the date of the grant, to justify rescinding the order of 
approval. The testimony must be from personal knowledge and con- — 


‘tain such a description of the Jand as to leave no doubt that the field © 


notes do not correctly describe the land as of the date when the survey 
was made. | | | | 

The affidavits accompanyin g the petition fail 1 this necessary respect; | 
not one of the affiants gives the date when he first knew the land. It 
is possible that the land ‘by cultivation and drainage has been eeaees 
to a fair state of cultivation. | — 
~ The survey (nade in 1866): shows the land. to. be: swamp,. and if the . 


: field notes correctly describe the land, the same belongs to the State. 


Petitioner has jailed. to present ack facts as-will justify a second ; 
hearing for the purpose of impeaching the correctness of the deserip- 
tion of the land as given in the field notes. | 

The petition is, therefore, denied, and the entry will be caneéled as to | 
the sory acre tract | in question. , 
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‘PRICE OF LAND—REPAYMENT—ACT. OF JUNE = 1872. 
CLINTON GURNEE (ON REVIEW). 


| The ae of the Iuterior, by virtue of the discretionary authority sentinea by _* 


the act of. June 8, 1872, having fixed the price of the lands. therein referred to 


-at two dollars and. fifty cents per acre, and such price having been paid, it will 

not now be held; on application for repayment, and the showing made there- 
_ under, that the discretion of the Secretary was exercised. under a mistaken 

apprehension as to the tr ue status of said lands. ea : 


: Seoretar y Smith ‘to the Commissioner of the Gener ah Land Offee, ili y 
- 83, 1896. (J. L, Mo.) 


’ Counsel for Clinton Gdiise. ie filed j in his behalf a motion for review. 
of the departmental decision of August 29, 1895 (21 L. D., 118), deny-— 
ing his. application for repayment of moneys paid in excess of single — 


| 4] minimum, upon five cash entries in T. 31 acs R. aa i., M. D. M., San: —s 
Francisco Jand. district, California. . 


The lands in question weré originally located. with Chippewa half. 
breed scrip, issued in-supposed accor danice with the seventh clause of — 
article 2: of the treaty of September 30, 1854. (10 Stat., 1110), The 
supreme court of California subsequently decided that id scrip was 
issued without authority of law, and was void. On June 8, 1872 (lv 
Stat., 340), Congress passed an act’ authorizing ome purehase of said. | 
lands by the locators of said scrip, 58 ie, | 7 
at such price per. acre as the Secretary of the Interior shall deem equitable and 
- proper, but not at a less price than one. dollar and twenty -five cents per acre. 
e. In pursuance of the above act, Clinton Gurnee, upon showing him- 
~ self. to be the “bona fide owner” of the lands located with Chippewa = 

half-breed scrip Nos. 30 B, 163 C, 174 ©, 222 ©, and 235 ©, was allowed. 
to. purchase the same for ae He afterward applied for repayment, 
on the gronnd that the double-minimum charge was made upon the pre- 
. sumption that the land was within the granted limits: of a. railroad; 
but that, inasmuch ¢ as such was not the fact, 81. 25 per acre should be 
refunded. : 

Your office, however, by letter of February 93, 1894, » rejected his 

application, on the ground that, 


at the date of said entries, the price. ‘paid was the proper price per acre without 


i ‘regard to the situation of the lands as to railroad limits. 


Counsel for Gurnee appealed from said office decision; ‘but the De. 
partment, on August 29, 1895, briefly affirmed. it.  Contisel for Gurnee — 


has now filed a motion for review, contending that Secretary Delano 


charged the double- ‘minimum price only because of his understanding 
_ that the land was within the granted limits of a railroad. 


A ‘careful examination of the record. does not, in my opinion, show | 


clearly that Secretary Delano was influenced in fixing the price for 
the lands here in ao oy by the supposition that they were 
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: situated within railroad limits. ‘It would seem that he Saiopied this iii 


for his guidance when fixing the price of the Jand so sold in Minnesota; 
but he states no reason when fixing the price of these lands in Cali- -_ 


fornia, and may have been controlled by entirely different considera- 
— tions. ‘Whatever may have been his reasons, it is sufficient to say that. 
he exercised the authority conferred upon him by the act of Congress, | 
and fixed the price of these Jands at two dollars and fifty cents per 
acre; and having done this, and the amount so fixed having been paid, 
I doubt the propriety, even if. the authority be conceded, to hold, at 
this late day, that he exercised his discretion under a mistake. | 
The motion for review is accordingly denied. 


- SOLDIERS? ADDITIONAL HOMESTEAD—CERTIFICATION or RIGHT. 7 
| EvizAu C. Purman. _ | : 


There is no statutory authority for the certification of soldiers’ additional homestead 
rights, nor is such action necessary to the exercise of the additional right of 
entry either by the soldier or his transfer ee. 


Se coretary Smith to the Commissioner of ie General Land Office, August 
(W. AL.) 4, 1896. 7 (G.O.R,) 


On May 19, 1868, Elijah . Putman made homestead entry, No. 918, 
for the Si. i of the NW. ¢ of Sec. 1, T.5 8., R. 27 W. | Washington, 
Arkansas; final certificate No. 553 (Gamélen series) was iseaea Febru- 
ary 17,1875. The entry was patented August 20, 1874. 

On May 20, 1878, J. Vance Lewis, of this city, filed in your office an 
application for the issuance of a certificate of right to Putman, whose 
military service was alleged to be in Co. D., 4th Arkansas Cavalry. 

This application was rejected by your office letter (“*“C”) of July 17, 
1878, for the reason thatthe War Depar tment reported that there was 
no fe ard of the military service, as alleged. | 

On April 6, 1894, Messrs. Smith and Shields, attorneys of this ‘ity, 
applied for tie certification of Putman’s right to make soldier’s addi-. 
tional entry under section. 2306 of the Revised Statutes. Oo -_ 
_ Your office thereupon called upon the War Department, which, under. — 
date of April 12, 1894, , verified Putman’s allege’ military ser vice as 
follows: 


Elijah C. Putman was sunelied November 19, 1863, at Banton Arkansas, for one 


23 “year or during the war, and mustered into service as private in'Co, ‘D’ 4th Reg’t : 


_ Ark, Cav. (Col. Fishback’s Cay.), January 7 (, 1864, and ees as a rene March 
28, 1864, by reason of disbandment of regiment. 7 

On consideration: of the application, your office, on April : oA, 1894, , 
“treated the same as a renewal of that filed by Lewis, May 20,1878; that : 
the first application was properly rejected, and no appeal was. taken, 
ae an additional: reason for the rejection of the: ApiCeuOU, your office 
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held that the practice of certifying to the additional right was discon- . 
_ tinued by. the circular of February 13, 1883 (1 L. D., 654), and for the . 


- further reason that the affidavit upon which the application is based 


- was.executed April 27,1878, and there was then no evidence filed show- 
ing that the soldier was iben living, aud made the: application for his 
own use and. benefit. ; 
_ A motion for review was : duly filed, a nanel by the affidavits | 
“filed by the soldier (forms 4064 and 4087), executed May 16, 1894, before _ 
the county clerk of Montgomery county, Arkansas. _ 
Your office, on June 14, 1894,-denied the motion on. the grounds that 
Putman acquiesced in the decision of your office of July 17, 1878, by 
not appealing therefrom, or taking any Sere to have it set aside; that. 
decision having become final. . | 
Your office, however, held that Putman was ‘at liberty to appear in 
person at any district land office and make a soldier ’s additional home- 
stead application, under the > regulations of the cir cular of February 13, 
1883. | ae - 
.. From that judgment Putian appealed to. this Department, when, o on . 
December 4, 1895, the decision of your office was affirmed,on the grounds 


a that Putman had taken no steps within a aerate. time after the | 


action of your office of January 25, 1883, returning his epeleation be 
his attorneys. AS & further ground, it was held that, — -! 


As he has. been silent. for 80 many years, it must: -bé considered that he ar pas | . os 


~ doned his claim: ‘he re-filing of his applicatio n, April 6, 1894, comes. by far too late | 
to entitle him to an adjudication of his case under the regulations existing prior to 
February 13, 1883. : 


A motion for review of that decision was denied Muay 14, 1896, 


because the sane was not filed within thirty days. after notice of the Ge a 


decision. 


Your office ister (0 ”) of Ju une 12, 1896, transmits : a ean aaanied aa. 


filed therein June 4, 1896, by W. E. Moses, of Denver, Colorado. . This . 
petition is styled, “« Petition for review or modification, ” and calls atten- | 
tion to the decision by the supreme court of the United States, dated : 
May 18, 1896, in the case of Webster v. Luther eé¢ al. | 

It sufficiently appears that Putman served for more than ninety diva 
in the army of the United States during the war of the rebellion; also 
that he is the identical person who, on May 19, 1868, made homestead 
entry of the SE.4of the NW. $ of Sec.1, T..55., R, 27 W., Camden, 
Arkansas, which tee was wtarweras pereateas to him anider that 
entry. He is, therefore, entitled to the benefits conferred by section 
2306 of the Revised Statutes. It is true that his application was 
rejected because the War Department reported that there was no 
record of the.alleged military service. It was subsequently discovered, | 


| however, that he was. in fact a soldier for the time pEpserbon in the oe 


statute, to entitle him to the additional ri ight. | 
_ It is unnecessary to discuss the gacstion as to whether he, or the > 
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“War Department, was in error whee he first panied: The fact that | 
your office. or this. Department may have erroneously denied to him.a | 
certificate entitling: him to the additional homestead right, does not | 
preclude him froin obtaining the Tights which the statute plainly 


_ prescribes. 


The circular of February 18, 1383, supra, ditected that: 


| The practice which has hitherto prevailed of certifying the additional right aus 
juformation from the records of this office, aud per mitting the entry to be made by 
apn ag ent or attorney, is hereby discontinued. | 


The circular requir ed the par ty desiti ing to wake the additional entry 
to. present himself at the local land office and make his application as 
in an original entry; to establish his ideutity as a soldier; to give the 

facts respecting his prior. entry; and that he had not pr Lionas exer- 
. cised his additional right, by entry, application, or by sale, transfer, or 
power of attorney. — 

Since the passage of the act (June 8, 1872, 17 Stat. , 333), giving to 
honorably discharged soldiers the additional honenicad right, the | 
- _ Department has refused to recognize or sanction as a principle the 
. assignability of this right. . | 
_ It was held in the case of John M. Walker ish review), 10 Li De. 304, 
‘that the right of entry provided in the statute “is strictly a personal 


= right”; that it is notin itself a rigbt of property, “but merely a right 


to acquire property in a certain way and upon a given state of facts, 
which, without the right thus given, could not be so acquired”; the 
‘argument being that since the right unexer cised can not be transferred 
to another by will, it could not be transferred to another by the soldier. 
_in his lifetime. | 
. These regulations were eadé for the ge purpose of protecting 
the g overnment against fraudulent entries, it being made to appear that — 


Ds lar e number of soldiers’ additional entries had been made upon 
| g d€ | 


forged applications and by genuine applications by parties not entitled 
thereto; and that the right to make such, entries had been the subject: 
. of sale and transfer, effected by means of two powers of attorney—one 
_ to make the entry and the other to sell the land when entered. 

If, as hitherto held by the Depar tment, section 2306 of the Revised 
Statutes gave to the soldier “ nierely a right to acquire property in a 


certain way,” and that the right of entry therein prescribed “is not in 


_ itself a.right of property,” the instructions of February. 13, 1883 (supr a) 
are logical and clearly right, | 
In the case of Webster v. Luther et al rene the supreme court 


of the United States takes an entirely different view of the purpeeys) of ne 


_ Congress in the enactment of the law in question. 

In that case the plaintiff, Webster, read in evidence ‘a quitelaim. deed 
‘to the Jand from Mary A. Robertson, widow of James A. Robertson, 

dated October 7, 1890, acknowledged October 17, 1890, and recorded — 
October 22, 1890; also application of Mary A. mobeticon: dated April — 
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te “1887, dowciher with the receipt of. the local. aa office, aise the . 


- payment of the fees and commissions prescribed. by law to enter the © 


lands in dispute under section 2306 of the Revised Statutes, granting _ 
additional lands to. soldiers and sailors who served in the war of the. 


oe, rebellion. The receipt of tlie land office, dated April ie 1887, showing 


payment. in full of the balance required by Jaw tor the: une ue lands ) 
under section 2291 of the Revised Statutes, a 

A patent from the United. States to I Mary. A. Robertson for ees a 
lands issued. September. Al, 1888, recorded February 11, 1889, in the 


office of the register of deeds, in St. Louis county, Minnesota, and recits . - oa 
. ing that the claim of the patentee to the lands had ‘been established, ete. 


The defendants read in evidence-a power of attorney, dated aril 


| 28, 1880, and. duly recorded April 8, 1887, from Mary A. Robertson 10° = an 


| ames A Boggs. This instrument. authorized and. empowered. Boggs, | 


as attorney for his principal, “to sell, upon such ter ms as to him shall. a 


seem meet,” auy lands which the principal then owned, either in law. 
or equity, and obtained by her as ‘an-additional homestead * under the — 
provisions of section 2306 of the Revised Statutes; to sell any such lands 
as she might thereafter acquire under said acts; to. receive the purchase _ 
anoney or other consideration therefor, and to deliver’ ‘in the name of the ~ 


principal such deeds or other. assurance in the law therefor as to the 


agent seemed meet and necessary. _ It contained these additional . 
clauses: e : : 


hada my said attorney i is hereby datwoi ea to sell said Teas, or my interest ther ein, 
and to make any contract in relation thereto which I might make if present, and to 


. receive for his own use and benefit any moneys or other property the proceeds of the - 


_ sale of said lands,. OL. any interest therein, or drising from’ any contract. in. relation : 
- thereto, or rateived or recovered for any injury thereto, and I hereby release to my 
said attorney all claims to any of the proceeds of any such. sale, lease, contract or 
damages. And I further authorize: my said attorney to appoint a substitute or sub-- 
stitutes to. perform any of the. foregoing: power s, hereby ratifying and. confirming 
~ all that my said attorney or his substitute may lowtally: co or cause to be done by | 
virtue of these presents.. oe 7 | 


. The admission of this power of attorney i in iecileheas was objected to, - 
and the objection overruled by the court below. = 

The defendants next read in evidence: 1. Two wares deeds, each. | 

for an undivided one-half of. these lands , from Mary A. Robertson, 


: by James A. Boggs, her attorney i in. fact, oie to the defendant Louis. 


Rouchleau and the other to the defendant, Milo J. Luther, each dated 
April 7, 1887, and recorded April 15, 1887. 2..A warranty deed 


executed subsequently to the above deeds, by Louis Rouchleat to the ae 


defendant Luther, for an undivided one-fourth of the lands. | _ 
It will be noticed that-Boggs, the attorney for Mrs. Robertson, con- 
veyed the Jand under his’ power of attorney on the same day that Mrs. 
Robertson made application for the ane in her own ight, pote 
April ve 1887, fs | | 
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The court below adjudged the title to the land to be in the defendants, 
freed from any claim of the plaintiff, thus holding that Mrs. Robertson, | 
by. her power of: attorney (above set out), executed April 2- , 1880, con- _ 
veyed her interest in the land, the right to which she might have 
obtained but for said power of attorney. | | 
| On appeal, the supreme court, on May 18, 1896, affirmed ia uae | 
, ment, and in doing so concurred in the views expressed by. the supreme | 

court of Minnesota’ by Chief Justice Gilfillan.in that. case. ~ 

Among other things, the supreme court of Minnesota said: 


To secure settlers or ‘require residence or ‘enitivation was no part of the end in 
view in giving the additional right under the section as. amended in 1872...No resi- © 
- dence on or cultivation of the land as a condition of securing the additional right 
was intended. It was a mere gratuity. There was no other purpose but to give it 
as a sort of compensation for the person’s failure to get the full quota of one hun- 
dred and sixty acres by his first homestead entry. There is no reason to suppose it 


“was intended to hamper the gift with conditions that would lessen its value, nor — 


that it was intended to be made in any but the most advantageous form to the donee. 
After the right was conferred it was immaterial to the government whether the 
original donee should continue to hold it, or should transfer it to another. Or, 
rather, as policy requires the peopling of the vacant public lands, and. as it could 
not be expected or desired that the homesteader should abandon his first entry to: 
settle upon the additional land, it wonld be more for the interest of the government 
that he shonld be able to assign his additional right, so that it might come to be 
held by ‘some one who would settle upon the lands. , 


The supreme court also cited with approval the doctrine laid down 
in the case of Barnes v. Poirier, 27 U.S. App., 500 (Cireuit Court of 
Appeals for 8th Circuit), holding that the right given by section 2306 
of the Revised Statutes to the soldier was assignable before entry, 
there being no restriction as in the: homestead act. In that case the . 
lower court had made this statement, which the supreme court con sid: 

ers ‘¢ well said”: 


The benefi ciary was left free to select this additional land from any portion of the 
vast public domain described in the act, and free to. apply it to any beneficial use 
that he chose. It:was an nufettered gift in the nature of compensation for past serv- 
ices. It vested a property right in the donee. The presumption is that Congress 
| intended to make this right as valuable as possible. Its real value was measured by 
the price that could be obtained by its sale, The prohibition of its sale or disposi- 
tion would have made it nearly, if not quite, valueless to a beneficiary” who had- 
already established his home ou the public. domain. Any restriction upon its aliena- . 
| tion must decrease its value. Weare unable to find anything i in the aets of Congress 
or in the dictates of an enlightened public policy that requires the imposition of any — 
such restraint. .On the other hand, the general rule of law which discourages all 


~ restraints upon alienation, the marked contrast between the purpose and the provi- 


sions of the grant of the right.to the original homestead, and the purposes and pro- 
visions of the grant of the right to the additional land, and the history of the legis- ; 


lation which is codified in the existing homestead law, leave us without doubt that. - 


the assignment before entry,of the right to this additional land granted by section 
2806 of the Revised Statutes contravenes no public policy of the: nation, Violates oe 
ae and is valid as ag gainst the ¢ assignor, his heirs and assigns. | 7 
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Finally, the supreme court Says: 


Much stress i is placed by the plaintiff in error upon the pr actice of the Tana depart- 
. Aueutt during a certain period, based upon the idea that the right of entry given by 


the statute of additional lands was entirely personal, and not assignable or trans- ~~ 


ferable. We cannot give to this practice in the land office the effect. claimed for it' 
by the plaintiff in. error. -The practical construction given to an act of Congress, 


‘fairly susceptible of different constructions, by one of the executive departments of re 


‘the government, is always € entitled to the highest. respect, and in doubtful -cases 


should be followed by the courts, especially when important interests have grown 


up under the practice adopted. Bate Refrigerating Co. v. Salzberger, 157 U. 8. 1, 


B4; United States », Healey, 160 U.S., 136,141. But this court has often said that it os - 


| will not permit the practice of an executive department to defeat the obvious | pur- 
pose of a’ statute. In the present case it is our duty to adj nudge that the right given 


by the statute in question ‘to enter ‘“‘additional” lands was assignable and transfer-.— 
~~” able;: consequently the instrument of writing given oe Mary Ji Rohertson to Boggs 


was et forbidden by any act of Congress. _ 

It results that the judgment below must be ae is affirmed. a | 

It is thus seen that the assignment of the soldiers additional right 
conferred by section 2306 of the Revised Statutes is not only held to be 
legal, but the practice is commended, the real value of the right being | 
measured “by the price that could be obtained by its sale.” 

“While this right is.subject to sale and transfer, there is yet no law 
which provides that the data in your office and the War Department 
shall be employed in the certification of that right to those entitled to 
‘make additional entries, The certification of the right would doubtless. 
in many cases simplify and facilitate the sale of the right, by furnish- 
ing in a tangible form the evidence upon which the additional entries 
could be perfected. ‘These certificates would amountto so much scrip, 
which ‘in the hands of purchasers thereof, could be ae in ane 
entry of the public lands. - 
More than thirty years have passed since the war of the rebellion 
terminated; thousands of ex-Union soldiers settled in the western 
states and entered. public lands; many of them entered less than one 
hundred and sixty acres, and have bad the benefit of the soldier’s © 
additional right; doubtless thousands more are still entitled thereto. . 
In the administration of the law relating to this right numerous frauds 
have been discovered; entries have been allowed upon forged applica- 
. tions, and other glaring irregularities have been detected; the soldier, 
_ for whose ‘benefit the act was ‘passed, was: usually the victim of the 
fraud. All this was made possible by the practice of certifying the’ 
right, which for a time obtained in your office. The lapse of time since 


the war would render the perpetration of the fraud still easier of 7 _ 
‘ accomplishment were the Pence) of SURE the certificates now | 


resumed. | ; a _ 

| ‘The soldier may obtain this right a himself or Sell it to aie: it. 

is not necessary to the exercise of either privilege that the right be . 

eee ‘no statute nonmees it, and ECoG administration forbids it. 
apne peer) is denied. | 
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a ‘Motion for rehearing denied by Secretary Smith, Adguat4, 1896; ‘see , 
Aepartmental decision of J nae 6, 1896, 21 lL. 1D, 40. : 


‘HOMESTEAD CONTEST—DEATH OF ENLTRYMAN—WIDOW. 
Keiraty V. "RICHARDSON. 


Residence is not required on the part of a widow for the mainten ance of her rights 
under an uncom pleted homestead entry of her deceased husband, if she culti- ~ 
vates and improves the land, but her failure to thus oonDyy with the law calls: ; 
~ for cancellation of the entry. : | a: : 


‘Secretary S mith to the Cominisstonér of the General Land Office, August a 
(W. A. L.) 2. oe 4, 1896. ie . (CW. M. W.) 


. The case of Boajwinly ¥, Keithly v. Mar: y Richardson has been con- | 
sidered on appeal of the former from your office decision of March 18, 
1895, involving lots 1 and 2, and the E.3 NW.4, See: 18, T.16 N., BR. 
 2W., Guthrie, Oklahoma, ind district. 

On August 23, 1889, Aurelius. Richardson. made homestead entry for 
said land. 

On September 4, 1890, he Aisa fereine a widow, eee Richardson. 

On June 4, 1892, Benjamin F. Keithly filed an affidavit of contest 
against said cia alleging that the entryman’s widow had wholly 
failed to cultivate or improve the land at all times after the death of. 
the entryman. | 

On July 12, 1893, the contestant filed an “affidavit i in the ideal office 
making an additional charge, alleging that Mary Richardson on the 
19th of December, 1888, made an entry in her own name, for certain 
lands at Ironton, Missoni, and sold the same in June, nee for a valu- 
able consideration. ) | 
_. A hearing was ordered and had before the register and 1 receiver ab 
which both parties appeared by attorneys. 

On September 29, 1894, the local officers found Riots the evidence— | 
That since the death of said Aurelius Richardson, September 7, 1890, that ‘said 


Mary Richardson, the wife of said Aurelius Richardson, has wholly abandoned and 
failed to cultivate said tract of land as Pequred by law. ~ nie 


_ Richardson appealed. | 7 2 

— On March 16, 1895, your office reversed the judgment of. the register - 

and receiver ond held the entry intact. | 
‘Keithly appealed. | 3 


The evidence shows, without conflict, that Mrs. ‘Richardson is the ; 7 


heidow of Aurelius Richardsor, the deceased entryman; ‘that they were 
not living together as husband and. wife at the date the entry was 
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made, ent continued to: live apart up to the death of the husband, - 
September 7, 1890. Keithly is a son-in-law of the deceased entryman, - 
who was Sivanceas m years and in feeble health. 7 
‘Sometime before the death of the entryman, at his request, Keithly 
moved his family into the eutryman’s house on the land in question and. .- 
has continued to reside upon and cultivate the Jand ever since. - Your. 
office found that— 


So far as the record shows, the defendant did not in any manner agsert her rights. 
to the land prior to the initiation of this contest. 


Under date of June 27, , 1892, Mary Richardson ee a power of 
_ attorney in the State of Missouri to one Thomas P. Bryan, authorizing. — 
him 1 to prosecute in her name and stead, before the land department of 


the United States, to final completion anil full possession ‘of any Ti ights and claim to- | 
. homestead entry made by my husband in Oklahoma. : 


There is no evidence tending to show that either Mrs. Richardson c or. - 
her attorney in fact, or any one else for her, or by her request, ever 
attempted to take possession.of, or make any improvements on, the land 
included i in her deceased husband’s entry. There is no evidence show- , 
ing that Keithly misled Mrs. Richardson by any statement or pepEes oe 
sentation concerning her rights to the land in i question, . | = 

Your office further found— _ 8 


That the onliivation and improvement of the land a the plaintiff nied to the 
benefit of the defendant. It is not shown that there was an express contract of ten-._ 
‘ancy between him and. the entryman, but after the latter’ s death he continued to. 
reside upon the laud and to cultivate and i improve the sume, notwithstanding the © 
fact that he knew the entryman left a widow upon whom the law. cast the descent 
of his rights under the entry. He is, therefore, estopped from oharems her with. 
failure to cultivate and i improve the land.’ 


In the appeal the judgment of your orice) 18 alleged to ve erroneous: 7 
in law on the facts found. : : 
Section 2291 of the Revised Statutes is as followed 


| No certificate, however, shall be given, or patent issued therefor, ‘intl the expi- 
ration of five years from the date of such entry; and if at the expiration of such © 
time, or at any time within two years thereafter, the person making such entry; or 
_ if he be dead, his widow; .or in case of her death, his heirs or devisee; or in case of" 
_ a widow making such entry, her heirs or devisee, in case of her death, proves. by two. 
credible witnesses that he, she or they have resided upon or cultivated the same for 
the term of five years immediately succeeding the time of filing the affidavit, and. 
makes affidavit that no part of such land has been alienated, except as provided in 
section twenty-two hundred and eighty-eight, and that he, she,’or they, will bear 
true allegiance to the government of the United States; then, in such case, he, she 
or they, if at that time citizens of the United HAUOS) shall be entitled to & payenty 
as in other cases provided by law. | 


“The rights of Mrs. Richardson to the land in ‘gies tits must be sister: 


mined by this section. Her husband made entry of the land and before. 
making proof died ;. the marriage relation between them existed at the. 


date of his dean and by the one terms of a statute the pene | 


“if 
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- mInake proof wee his et y iat receive a patent for the ati vested in 
~ her to the exclusion of all others. : 
| ‘This right vested, notwithstanding the fact that she aid her husband 
were not actually living together as man and wife when he died. ‘The 
right is given unconditionally, but in order to preserve it she is required 


to either reside upon the land, or cultivate the same, for the same 


_ length of time her husband would have been required to reside on and 
 eultivate it. She takes it burdened with the same conditions and pre- _ 
requisites that would have rested on her husband in order to hold it | 

with the bare exception that she may either reside on the land, or she 
may reside elsewhere, provided she cultivates and improves it for the 

time named. . A failure to comply with the requirements of the statute 
on the part of a widow of a deceased entryman, must be followed by 


_. the same results as would follow from the failure of the entryman to. — 


comply with the law. In other wor ds, the law vests the exclusive right , 
in a widow of a deceased homestead entryman subject to contest for 
failure on her part to comply with its requirements. 

In this case there is a clear failure shown on the part of Mrs. 
Richardson to comply with the requirements. of the law. In cases of 
this character the contestant stands precisely on the same footing as in 
other homestead entry cases, and under the act of May 14, 1880, must | 
be accorded the full rights of contestants. 

| The application of the doctrine of estoppel to this case by your office 
was clearly erroneous. : 
 Keithly’s residence on the land could not affect Mrs. Richardson’s 
right in any way. She was neither a party.or privy to it and therefore 
such settlement could not avail her. Deery v. Craig (5 Wallace, 795), 

-In general the doctrine of equitable estoppel applies ouly when 
there has been some intentional deception in the conduct or declara- 
tions of the person alleged to be estopped, or such gross negligence on 
his part as amounts to constructive fraud by which another is misled. 
to his injury. Brant v. Virginia Coal and Iron Co. (93 U. 8., 326). 

Your office decision appealed from is accordingly reversed. 

- By your office letter of October 18, 1895, there was transmitted the 
application of one Mary Bryan to contest the entry of the deceased 
- entryman, Richard son, filed in the local office on the 10th of May, 1893, 
which was rejected by the register. and receiver and an appeal falcen 
to your office from their decision. No action appears to have been 
taken by your office on said appeal and therefore vo question arises — 
for the Departinent to pass upon in connection therewith.: 

As the entry of Aurelius Richardson will be canceled under nt 
foregoing decision, this contest will follow the course > pursued i in azeepert | 
to second spnrents when the first one is successful. 

The papers in this second contest ae all other “Papers in the case | 
are her ewith returned. a _ | | : 
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RAILROAD GRANT—WITHDRAWAL—HOMESTEAD ENTRY. 
Union Paciric RB. BR. Co. (ON REVIEW). 


No rights are acquired as against a nil eae grant by a homestead entry of, lands 
theretofore withdrawn for the benefit of such grant. : 
The departmental decision of March 7, 1896, (221. D., 291, recalled and vacated. 


cee Smith to the Commissioner of the General tana Office, August 
(WALT) 4 HB9G, = 7% ACW MEOW): . 


Counsel for the Union Pacific Railroad Company have filed a motion 
for a review of the departmental decision of the 7th day of March, 1896, | 
denying the application of said railroad company for a patent to the | 
N. 4 of the NW. 4, Sec. 25, T. 7 S.,R.7 iB. a Kansas, land district 
-(veported in 22 L. D., 291). 

Soon after the departmental decision was ade some doubts arose as 7 
to the correctness thereof, and sua sponte some BreDe were taken with a © 
view of reconsidering the case. | 

‘The grounds of the motion are as follows: 


“1. That by the granting act of 1862 and 1864, to the Central Branch, Union Pacific 
Co. , it is provided that, upou filing a map of general route, all lands within twenty- 
five miles of the line of general] route shall be withdrawn from settlement and entry. 

2. That the map of general route.of.the Central Branch, Union Paeific Co., from 
St. Joseph to the Republican River, was filed June 27, 1863, and lands withdrawn — 
thereunder July 9, 1863. A second map of probable route was filed March 16, 1867, . 
and lands withdrawn thereunder March 27, 1867. | 
~ 3, The land in controversy is included within the termini of paths of these maps, | 
and falls under the operation of both withdrawals. 

4, The entry of Frederick Abramson, H. EK. No. 2626, and which. was, in said deci- 
' sion, held to except the said lands from the operation of the grant to.the company, 
- was made May 28, 1868, long subsequent to the withdrawals above referred to. | 
5, That said subsequent entry of Abramson was without any authority of iam and, 
read cannot operate as against the grant. 

a That said decision is contrary to law. 


In response to a letter of inquiry, respecting this case, fro the - 
Department, your office, under date of May 19, 1896, stated that: 


The records of this office show that the tract in question was included in the limits 
of the withdrawal ordered by office letter of July 9, 1863, for the benetit of the Cen- 
tral Brauch, Union Pacific Railroad Company, along the line of the proposed route 
of the company’s road; but when the road of the company was definitely located 
the land was situated in the limits of the grant as extended by the act of J uly 2, 1864, 
and not within the ten mile limits thereof ae the act of 1862, under which the 


im withdrawal was ormcred. 


This land falls within the overlapping limits of the grants to the 
Union Pacific Com pany and the Kansas Pacific Railway Company, and 
both were made by the same acts of Congress, to wit: July 1, 1862 
(12 Stat., 489), and the amendatory act of July 2, 1864 (13 Stat., 306). 
The line of the Kansas Pacific road ‘was definitely located January 11, 
1866, and the line of this road was definitely located May 29, 1868." 

eee pb | 
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The Union Pacific Road is the suecessor to both lines, and by reason 
thereof the real party in interest, and no reason is apparent why a pat- 
ent should not issue to it, if in law the land was included in the grant | 
-and passed to. either or both’ of the roads as a whole or as moieties to 
each of them. 

The land in question was fvoliacd within the ainatawal of J aly 9, 
1863, and within the limits of the grant as extended by the act of J uly 
a? 1864, This withdrawal remained i in force until the definite location 

“of the respective roads, when the land in question passed under the 
- grant to them, for at the time Frederick Abramson made his homestead 


entry, May 28, 1868, the land covered by his éntry was included in said 


withdrawal. His entry was allowed without authority of law, as the 
‘Jand was not subject to entry by reason of being withdrawn for the 
benefit of the railroad companies under their grants. . | 

It is ‘a.well established doctrine in this Department as well as. the 
~ courts, that no rights, either legal or equitable, as against a rail- 
road grant are acquired by settlement upon lands withdrawn by 
executive order for the benefit of such grant. Caldwell v. Missouri, 
Kansas and Texas R’y et al., 8 L. D., 570; Shire et al. v. Chicago, St. 
Paul, Minneapolis: and Omaha k’y. Co., 10 L. D., 85; Ard v. Missouri, 
| Kansas, and Texas R’y Co., 14 L. D. (369; Woolcott v. Des Moines Co., 

72 U.S., 681; Woolsey v. Chapman, "101 U. S., 795; and United States 
v. Des Moines Navigation and Railway Co., 142 U. S., 510, 

' The case of Kansas Pacific Railway Company v. Dunmeyer (113 
U.S., 629), cited in your office decision is not in conflict with the fore- 
going ‘authorities, 

By the third section of the act-of 1862, supra, there was excepted 
from the grant all lands which at the time the definite location of the — 
road is fixed had been sold, reserved, or otherwise disposed of, and to 
which a pre-emption or homestead claim had attached. Abramson’s 
- homestead entry was made after the land was reserved for the pur- 
poses of the grant and while such reservation was in full force, and 
was therefore void and could not serve to except the land from the 
operation of the grant. So 
‘ It follows that the Aepauinental decision heretofore rendered i in iis 


case was erroneous. It is accordingly recalled and set aside, and your — 


omice decision appealed from is reversed. 


CONFIRMATION-—SECTION 7, ACT OF MARCH 3, 1891. 
| CASTELLO- 0. Bonwin. 


The cancellation of an eae without otiee to the entr: yman is oid for the want of 

_” jurisdiction, and an entry so canceled at-the passage of the act of March 3, 1891, 

‘Gs in law an existing. entry, and confirmed by soouonel , of said act, if otherwise 
within the provisions of said act. . 
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Secretary Smith to the Commissioner of the General Land Office, August — 
oe A. L.) . 4, 1896. | (J. i. McC.) 


. Your office, by letter of April 29, 1896, transmitted the papers in the 

— case of Patrick Castello v. William Bonnie, and the Boston Safe Deposit 

and Trust Company, transferee, involving Bonnie’s pre- emption ‘cash 

entry for the SE. 4 of the NE. 4 of Sec. 30, and the 8. 4 of the NW. 4, » 

and the NE. + of the SW. 4, of “Bec. ed be 59 N., BR. 17 W., Duluth and 
distr ict, ‘Minnesota, | 

‘The ent try In question was saueaied upon the enor of a special agent, 

- without notice to the entryman. After such cancellation, Castello was 

‘allowed to make homestead entry of the land. On October 23, 1891, . 
your office reinstated Bonnie’s. entry—deciding further that as bao: 


_. entries of the same land at the same time were not permissible, and as 


Bonnie’s entry had been reinstated because of having been canceled 
‘illegally, Castello’s entry must be canceled. | 

On June 16, 1891, the Boston Safe Deposit and Trust Company filed 
an application to. intervene: and asked for the confirmation of Bonnie’s — 
entry under section 7 of the act of March 3, 1891, alleging that, after 
the issuance of the receiver's receipt. (March. 21, 1885), and prior .to 
March 1, 1888, it became a bona fide inoue eancer of said land for a 
| valuable consideration. Your office, on June 17, 1891, granted the 


_. application; and on October 23, 1891, your office held that the case 


came within the provisions of said act. From said decision Castello 

appealed to the Department, which, on October 11, 1892 (15 L. D., » 354), 

‘ held that the cancellation. of Bonnie’s entry was aD error, and its rein- 
statement was proper; nevertheless Castello’s entry ought not to have 

been canceled without notice to him, and an opportunity being. afforded 
him to be heard in its defense; ; and inasmuch as no such opportunity 
had been afforded him, he, should be allowed sixty days after notice of 
the decision to show cause why his entry. should not be canceled. You 
were further directed that'if, in your judgment, sufficient cause be. 
shown, you should re- sai the case accordingly; if he failed to 


: - make such showing, the decision of your office holding that the case — 


came within the provisions of said section 7 should be affirmed, and 
the entry confirmed. | | 

. Your office issued a rule as above directed. upon Castello, who there- 
upon filed an affidavit alleging that Bonnie’s entry was not made in 
good faith, but in the interest of the C. N. Nelson Lumber Company, 
and that said company was not therefore a bona fide purchaser; also 
that the Boston Safe Deposit and Trust: Company was not a bona fide 
incumbrancer, and he asked for a hearing at which to prove such to be 
the facts. This. application your office denied, on February 10, 1893. 
Castello - appealed to the Department, which, on a 1, eae 
directed that the case . 


be remanded to the local officers for a hearing upon the itseaien that Bonnie’s | 
_ entry was made in the interest of the C. N. Nelson Lumber Company, and upon any. 
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other charge that may be then pr -esented tending to show that, Bonnie’s entry was 
properly canceled. 


A motion for review of. the above aepactiaeieal aac was filed, 
but denied on April 12, 1895 (20 L, D., 311). | 
- Your office decision of April-29, 1896 (supra), in adjudicating the case 
upon the basis of the testimony taken at the hearing ordered in accord- 
ance with the departmental directions above referred to, found as a fact 
“that Bonnie had never complied with the law in any respect. The 
 -gacts stated in his final proof must have been untrue, and his eéutry, 
_ therefore, fraudulent and invalid;” and adds that, 


inasmuch as Bonnie’s entry has not been reinstated, and no reason. appearing why it 
should be, it would be useless, as well as a disregard of said departmental ruling, to 
fur ther consider the case. oe entry will therefore remain canceled. 


The above conclusion Was correct, in view of the departmental rulings 
then subsisting. Recently, however—to- wit, on February 17, 1896— 
the Department has decided the case of Drew v. Comisky (22 L. D., 174), 
which is in all essential respects similar to the one under consideration. 
In that case the departmental decision of Castello v. Bonnie, on review 
(20 L. D., 311, supra), was discussed. The statement in said last named 
decision that— 

Such cancellation, without giving such notice (that is, cancellation on report of a 
government agent, without giving the entryman his day in court), was improper, 


and to all intents and purposes, so far as the transferee is concerned, it may be 
considered as an existing entry, ; 


‘was quoted, and re-affirmed as. being correct. doctrine. The further 


statement in said decision that— 
The reinstatement of the entry on the record would give the transferee only snch 
right as he would have had in case notice had been given, 


was quoted, but declared to be erroneous. It was further decided 
regarding Bonnie’s entry that, “inasmuch as it had already been held 
therein that so far as the transferee is concerned, it may be considered 
an existing entry,” and that, if existing, it was protected under the: 
law, and should be confirmed. finally said departmental decision in 
Castello v. Bonnie was explicitly overruled, in so far as it conflicted 
with the ruling in said case of Drew v. co 

The case now under consideration was thus explicitly decided in 
aaeanve: The entry was an existing entry at the date of the passage 
of the act of March 3, 1891, and was of a character to be confirmed 

thereunder. | 
Your office decision of ioReaay 25, 1896, to the effect that Bonnie’s — 
entry should remain canceled, is therefore: reversed. Your office 
decision of October 23, 1891, holding that the case comes within the 
provisions of said act, is hereby affirmed, and. the entry will pass to 
| panne nO 
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PATENT— JURISDICTIO? —_CON FLICTIN G&. ENTRIES. 
- Bre.ps Vv. KENEDY. 


. The inadvertent issuance of a patent on an entry that is in partial conflict with a 
prior entry deprives the Department of further jurisdiction over the tract iu con- 
troversy; and a final certificate therefor, subsequently issued on the earlier 
entry, must be canceled, though the original entry on which such certificate 
rests may be permitted to remain of record. 


Sie any Smith to the Commissioner of the General Land Office, August 
(W. A, Ta) , 4, 1896. | LGe WaPo 


On February 16, 1880, Nelson Fields made homestead entry 5391, of 
the W. 4 of the W. 5 of section 24, township 8 '8., range 14 ., ‘St. 
Helena meridian, New Orleans land district, Louisiana. | 

On May 18, 1880, Samuel Kenedy made homestead entry 5486 of the 
S. 4 of the SW, 4. of See. 13, the NW. 4 of the NW. £ of See. 24, and. — 
the SEH. 4+ of the ‘SE. 4 of Sec. 14, of the same township and range, on 
which faa proof was made and final certificate 2015 issued July 5, 
1887, patent issuing thereon June 25, 1890. a 

On August 8, 1891, Nelson Fields made final proof on his iomeuead, 
entry, and finer eartinente issued thereon August 7, 1893. | 
On February 20, 1894, your office notified Fields that his entry was 
held for neo iucion as to the NW. 4 of the NW. 4 of Sec. 24, for ue 
reason that it conflicts to that extent with Kenedy’s aan a 

Nelson Fields appeals to the Department. a 

The record shows that Kenedy made his entry of the land in ques- — 
tion more than three months subsequent to Fields’ entry which segre- 
gated the land, and Kenedy’s. entry was improperly allowed. But: 
patent having issued to Kenedy, the Department cannot now deter- 
mine the conflicting claims of the parties respecting the land. If the 
‘patent issued to Kenedy is invalid, and Fields has been injured by the | 
action of the Land Department, the cour ts are the proper tribunals to 
adjudicate the matter. | 

But it appearing that Fields’ final proof was made and final eartia. 
cate issued thereon subsequent to the issuance of patent to Kenedy, 
the final certificate issued to Fields should be canceled, but his entry 
will be allowed to remain-of record. | 

Your office decision is modified accordingly. 


DAWSON ET AL. v. HIGGINS. 


| Motion for review of departmental decision of May 13, 1896, 22 L. Di, 
| bad, denied by enero Smith, August 4, 1896. | 
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DONATION CLAIM—HEIRS—FINAL PROOF—ADVERSE CLAIM. 


STONE ET AL. vy. CONNELL’S HEIRN. 


1 


On the death of a qualified donation claimant who has complied with all the 
requirements of the law in the initiation of his claim, and subsequent mainte-. 

‘nance thereof, up to the date of his death, the heirs of such claimant become 
qualified grantees irrespective of any qnestion as to their citizenship. | 

Under section 8, act of September 27, 1850, proof of compliance with law up to the 

- date of the donee’s death is all. that is required in the matter of final proof on 
- the part of the heirs, and it 1s not material in such case by whom said proof is 
submitted. 

A a ot equitable estoppel set up by: intervening adverse claimants, as against the 
rights of heirs under a donation claim, on account of their alleged failure to | 
assert their rights iu due season, aud thereafter prosecute their claims with dil- 
igence, camo be considered by the Department, if.it finds that under the dona-: 
tion law.said heirs are entitled to a patent; and especially is the Department 
limited to such course, in view of the fact that said law prescribes no limit of 
time within which final proof may be made by the claimant.or his heirs at law. 

The provisions of the act of July 26, 1894, are not applicable to a donation claim 
pending before the Land Department at the passage of said act, and in pe 
final proof had been submitted prior thereto. . 


Secretar, y Smith to the roar of the General Land Office, August 
(W.A.L.) -  & 4, 1896. (A. BLP.) 


The land involved in this case consists of parts of sections 25 and 26, 
T, 20 N., BR. 5 E., Olympia land district, Washington, known as the 
Michael Connell donation a and contains three hundred and. — 
twenty acr es, - 

It is shown by the record that on December 12, 1853, Michael Con-. 
nell filed with the proper officer his notification, No. 518, claiming the. 
Jand in question under the donation act of September 27, 1850 (9 Stat., 
496). By that act, after providing, among other things, for the 
-appointment of a surveyor-general for the Territory of Oregon, then 
embracing this land, it was (section 4) declared: 


That there shall be, and hereby is, granted to every white settler or occupant of 


the public lands, ... . above the age*of eighteen years, being a citizen of the 
United States, or having made a declaration according to law, of his intention to 
_ become a citizen, .... . . now residing in said Territory, or who shall become a 


resident thereof on or before the first day of December, eighteen hundred and fifty, 7 


and who shall have resided upon and cultivated the same for four consecutive years, 
and shall otherwise conform to the provisious of this act, the qnantity of oue half 
section, or three hundred and twenty acres of land, if a single man, and if a mar- 
ried man, or if -he shall become married within one year from the first day of Decem- 
ber, eighteen hundred.and fifty, the quantity of one section, or six hundred and 
' forty acres, one half to Se and the other half to his wife, to be held by ber in 

her own right. 


It was further niovided (sections 6 and 7) that the settler, within cer- 
tain prescribed periods, respectively, should notify the surveyor-general * 
of the tract claimed under the act, and submit proof of the fact and 
- time of commencement of his settlement and cultivation; and also, that 
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he should: prove, in the manner prescribed, at any time after the. 
expiration of four years from the date of such settlement,” the con-. 
tinued residence and cultivation required by the act: whereupon certifi- 
eate for the land should issue from the proper officers, which, if rome | 
free from objection, would entitle him to a patent. : 
By section 8 of the act: it was farther provided: | 
“That: upon the death of any settler before the expiration of the four years’ con- 
tinued possession required by this act, all the rights of the deceased under this act 
shall descend to the heirs at law of atch settler, including the widow, where one is: 
left, in equal parts; and proof of compliance with the conditions of.this act up to. 
the tims. of the death of such settler shall be sufficieut to entitle them to the patent.. 
Connell appears to have been a qualified settler under the act. He | 
was a Single man over eighteen years of age, had. declared his intention. 
to become a Citizen of the United States, and had become a resident of 
the Territory of Oregon prior to December 1, 1850. He met all the — 
requirements of the act as to settlement:and notice, and proof thereof, | 
and as to residence and cultivation from the date of his settlemerit, | 
August 15, 1853, until the date of his death, which occurred within the 
boundaries of his claim, about the last of October, 1855, at the hands 
of hostile Indians... Having thus occupied the land continuously for, 
over two years prior to his death, he was qualified to purchase under, 
the amendatory act of February 14, 1853 (10 Stat., 158), if he had sought. ° 
todo so. True,.he failed to file his notification within the time pre- 
scribed by the sixth section of said amendatory act, but no adverse 
rights having intervened, the claim was protected from forfeiture by. 
the subsequent act of June 25, 1864 (13 Stat., 184). 

It is thus shown that Connell had all the Peal acetone necessary ts 
enable him to.take and-hold under the act, and that he fully complied 
‘with all its provisions while he lived; but he died, still. unmarried, 
‘before completing the four years of residence and cultivation required: 
to perfect title in him. It is further shown that he left surviving him 
his father Patrick Connell, then a resident of Ireland, and also several 
brothers and sisters, among whom was a sister Margaret, now Marga- 
ret Rose, a party to these proceedings, who appears to be a citizen of 


| the United States living in the State of Colorado. Under the laws 


of the Territory at the time of Connell’s death his father became his 
sole heir at law. 

At that time and for many years subsequently thereto, it was con-— 
sidered and held by the local Territorial courts, that the heirs at law of 
a claimant under said donation act, who died before completing the four. — 
years’r esidence and. cultivation required, took by descent from the claim- 


ant; and.as a consequence thereof, many attempts were made to devise 


_ ssueli uncompleted claims by will, and notinfrequently the probate courts | 

. a§sumed jurisdiction and undertook to dispose. of such claims in. the | 
- winding up of the estates of deceased settlers. - 

This case appears to be one of the latter class. On ‘December tL, 
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1855, one James E. Williamson, claiming to be a ‘creditor, qualified as 
administrator of the deceased slain: In his application for letters 
of administration he refers to the father of the decedent residing in. 
Ireland, as his only known heir, On December 12, 1857, there appears: 
to have been filed before the register of the local office two affidavits, 
- conforming in all respects to the final proof required by the said dona- 
tion act, and showing compliance with its conditions by the claimant 
Connell up to the time of his death. Another and similar affidavit 
was filed October 16, 1873. It does not appear certainly. by whom 
these affidavits were filed, though presumably they were filed by 
Williamson, the administrator, on behalf of the said father, and heir 
at law. Considerable correspondence appears to have been carried on 
prior thereto-between Williamson and Patrick Connell relative to the 
property, and in one of the latter’s letters, dated November 15, 1856, 
he says to Williamson: “I am entirely in your hands and shall be 
guided by you in any manner you will suggest.” 

The personal property having proved insufficient for the payment of 
the debts against the estate, proceedings were instituted in the local 
probate court for the sale of the land in question as a part of the dece- 
dent’s estate, liable for his debts. Said proceedings resulted in the 
sale of the land in the year 1866, to one John Swan, at the price of 
$550. The sale was confirmed by the court and the land conveyed to 
Swan, aud as there remained in the hands of the administrator, after 
the payment of debts, a balance of $231.18, he was ordered by the 
court to pay the same over to Patrick Connell of Ireland, “who has 
identified himself as the father of said Michael Connell dee’d, and legal 
heir to the said estate.” This balance was never paid over as directed, 
but was deposited by the administrator, under a special statute, in the 
local county. treasury, for the benefit of Michael Connell’s heirs, where, 
presumably, it still remains. Certain it is that Patrick. Connell, ayn 
has been dead many for years, lever received it. 

. It further appears that about the year 1869 Swan died, leaving the 
land by will to his brother James Swan, who in 1871 conveyed the same 
to James G. Williams. In 1878 Williams conveyed the land, together 
with an adjoining claim, to William M. White, one of the appellants 

here, for the price of $2500, whereof the sum of $100 was paid in cash 
and the. balance secur red by mortgage given by White on. the two tracts 
of land, | 
- Such was the condition of affairs in J anuary 1880, ‘when in the case 
of Hall v. Russell (101 U. 8., 503) the supreme court held i in effect that 

a claimant. under the said donahion act, prior to the completion of his 
four years’ residence and cultivation, and the performance of other pre- 
scribed conditions, obtained no title to the land such as could be devised: 

by will or inherited by his heirs at law; and that in case of the death 
_ of the claimant before the performance of the required conditions, his 
heirs, under Section 8 of the act, took title, not by Crane from 
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the deceased alainant but as ere under the act, divectly from 
_ the United States. — 
In view of this decision it is clear that the peonselnies in ine pro- 
| Bato court relative to the claim in question were and are absolutely 
null and void, and that no title to the land passed by the sale and con- 
veyance made under the orders of thatcourt. Indeed this seemsto be 
practically conceded by all the parties. “ 
. It appears, however, that after Hall v. Russell. was aecidéa the ian 
was sold under the mortgage given by White, and subsequently passed 
through several hands, until the year 1886, when it was purchased by - 
the appellant Stone, together with the said. adjoining a: at the 
' price of $6000. Stone is still in possession. | 
After the decision in Hall v. Russell was monderea it was generally 
considered that the proceedings in the probate court were null and | 
void, and the result was that attempts were made by various parties to 
obtain title to the lands from the government. | 
On March 5, 1884, Charles F. Whittlesey and Warren. B. Hooker 
filed homestead Spolicavions. respectively, for the east half, and the 
west half of the tract, and. sought to contest the donation claim, on the 
alleged ground that the deceased claimant left no heirs at law, or if he 
did, that they had wholly abandoned all claim to the land. They 
asked that a hearing be had, the notification of Connell canceled, and 
the lands opened. to their homestead applications. The applications 
were rejected by your office, but upon appeal to this Department that 
action was reversed October 28, 1884 (3 L. D., 469), and a hearing was: 
ordered for the purpose of determining the exact status of the land. 
Iwo days later, however, the order was suspended and the suspension — 
was not removed until December 26,1888. In the meantime the fol- 
lowing proceedings took place: 
On January 21, 1885, White applied to enter aa of ie land as. a 
~ homestead, and to purchase part. under the act of June 15, 1880. His 
anplication was rejected and he appealed. On December 1, 1886, Stone | 
applied for patent certificate for the entire claim as successor to the 
tights of the claimant Connell, by virtue of the administrator’s sale. 
and the said several mean conveyances; but your office rejected. his 
application and he appealed. On January 5, 1888,. James Beardsley . 
and: Millard Kirtley applied to file pre-emption declaratory statements, 
respectively, for the east half and west half of the tract. Your office 
rejected their applications and they appealed. 
_ Such was the confused condition of things when on December 6, 1888, 
this Department, on:the appeal by Stone, without determining the 
rights of any party to the record, revoked the order of suspension and 
directed that the hearing be preceeded. with. The other appeals were — 
thereupon severally dismissed without prejudice to any rights asserted, 
and all the parties were remanded to the hearing as the proper place 
+o. present. their claims, the same to be finally determined upon the : 


7 record there made up. 
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| The. hearing was finally had March: 25, 1891, upon notice to all the 
’ parties to the record, but no notice was given by publication, or other- 
wise, to the “heirs at law” of the deceased donation claimant. The 


ie parties notified ‘all appeared. White and Stone submitted evidence, 


relative chiefly to the improvements made on the land by them, respec-. 
tively, which. appear to be extensive and valuable. A copy of the 
record of the proceedings in the probate court was also filed. | 

Upon the record thus made up the local officers on January 11, 1892, 
recommended that the Connell notification be canceled, the lands sub- 


. divided, and the respective homestead applications of Whittlesey and. 7 


~ Hooker allowed. White and Stone appealed. 
Up to this time there had been no appearance on behalf of hie heirs — 
- of the deceased claimant. On February 23, 1893, however, Margaret 
Rose, by her counsel, filed in the local office an application on behalf of 
herself and other heirs of Michael Connell, deceased, asking that patent 
certificate issiie for the land to the “ hates at law” of said decedent. 
The application is supported by affidavits showing that Patrick Connell, 
the father, died long since, and that the only remaining heirs of said | 
deceased claimant .are the said Margaret Rose, a citizen of the United 
States living in Colorado, and Thomas Counell, Catharine. Heffernun — 
cand Sr. M. De Pazzi, all residents of Ireland. The local officers rejected 
this applicatiou because not made within a reasonable time after the 
death of the donation claimant, and for the further reason that the land 
had passed to other ae under their decision apen the record of the . 
said hearing. 

Margaret Rose appealed.’ On June 14, 1894, your office proceeded to 
consider her appeal, together with the several appeals of White and 
Stone, and reversed the rulings below, dismissed the applications of 
Whittlesey, Hooker, White, Stone, Beardsley and Kirtley, and directed 
that final certificate be issued for the land to the heirs at law of Michael 
Connell, deceased, upon payment of the legal fees. From this decision 
| Whittlesey, Stone and White have severally appealed. 

The first question presented by the record is whether, after the death 
of the claimant Michael Connell, the land in saostion passed to his’ 
“heirs at law” under section 8 of said donation act. If this question . 
be answered iu the affimative it will be unnecessary to consider any 
matters relative to the Eee rights of the several appellane:, as 
between themselves. 

The uncontroverted facts on this sinieee are, (1) that Connell was a . 
qualified settler under the act; (2) that he filed his notification in writ- 
ing, properly describing the land, and supplied the proof required of 
the fact and time of commencement of his settlement and cultivation; 
(3) that he resided upon and. cultivated the land continuously from the 
date of his settlement to the date of his death; (4) that he died unmar- 
vied before the expiration of the four years’ continued possession. re- 

quired; and (5) that he left surviving him his father. Patrick Connell, 

a resident of Ireland, as his sole. heir at ee | 
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_ Under a similar state of facts it was held by the supreme court in’ 
Hall v. Russell (supra) that upon the death of the claimant his heirs 
became qualified grantees; but whether they took immediately upon his . 
| death, or after proof of his compliance with the provisions :of the act 
while in life, was a question suggested by the court, but not decided, 
because not necessary in that case. 

In view of the two affidavits of December 12 1857, and the one of 
~ October 16, 1873, as already shown, ‘it is not deemed. necessary to pass 
upon that question in this case. These affidavits, in form and: sub- 


stance, appear to be in strict accord with the character of final proof — 


required by the act, and when taken in connection with the notification 
-.and original first proofs filed by the claimant, to which they were 
attached, they contain substantially all that is required to be shown by 
said section 8 of the donation act.’ They also speak of the land .in 
question as “land claimed as a donation by Michael Connell’s heirs.” 
It is very evident that they were obtained and filed by some one on 
behalf of the heirs of the deceased claimant, and it matters not by 
whom, though J think it is fair to presume, in view of the correspond- 
ence between. Patrick Connell and the administrator Williainson, as— 
shown, that they were filed by the latter for the benefit of the former— 
- he bene the sole heir. | : 
‘Objection is made to these affidavits. being treated or ‘eousider ed as _ 
the final proof required by said section 8, because not shown to have | 
been presented by the heir himself, or by some one thereunto specially. . 
authorized by him. This objection I think wholly untenable. Said 
section merely requires proof of compliance with the conditious of the 
act up to the time of the settler’s death, and does not specify by whom _ 
such proof shall be furnished. The fact is that the proof was furnished, | 
and thereby the requirements of the statute were fully met. | 
It is further objected that the proofs submitted could not inure to 
the benefit of Patrick Connell bécause he was an alien, and for that 
- reason patent could not issue to him under the act. 
It will be observed that there is no question of inheritance frivolved: | 
The heirs took not by inheritance but as grantees under the act. As 
was said in Hall v. Russell (supra): “Their title to the land was: to 
come, not from their deceased ancestors, but trom the United States.” 
No attempt by the settler to dispose of the land before perfectin g his 
title, could in any way affect the heirs. Their rights were fixed by the 
‘statutes and are not to be restricted, as to qualification to take or 
— otherwise, to narrower limits than are therein prescribed. Theré is no 
provision requiring them.to make proof. of citizenship before becoming 
qualified grantees. As was further said, in substance, in Hall v. Russell, 
the heirs became qualified grantees under the act upon the death of the. - 
claimant before completing title in himself. The fact that the party 
_. tor whose benefit the final proofs in this case were subwitted, was not 
a citizen of the United States, is therefore not material. Being the 
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sole heir at law of the deceased. claimant, he was, as such, a qualified 

-grantee-under the act. | | 

Again, it is objected, and with considerable baraeeiece that in: 
view of the great lapse of time, and because of the alleged conduct of. 
Patrick Connell and those now claiming through him, in remaining 
quiet and failing to assert their rights at an earlier date, and of their 
consequent apparent acquiescence in the legality of the probate court 
proceedings, they are estopped from asserting any claim to the land. 

With the question thus raised, however, this Department has nothing 
todo. Its duty is discharged when patent has been issued to the. 
parties entitled under the statute. The courts aré the proper tribunals. 
in which to settle all questions of equitable rights, acquired independ-. 
ently of the statute, either before or. after the issue of patent. The 
plea of estoppel necessarily implies the fact of the existence of title 
antagonistic to the pleader, and is predicated upon the theory that 
because of certain alleged conduct inconsistent therewith, the party 
holding the title is precluded from ‘asserting it as against certain 
acquired rights of the pleader, based upon such conduct. It presents, 
therefore, no question which this Department can determine. ~All such 
questions must be left to the courts. The government can issue its. 
patent only to those in a position to call for the legal title. Moreover, 
the said donation act prescribes no limit of time within which final 
proof shall be made, either by the original claimant or by his “heirs 
at law.” (Veatch v. Park, 16 L. D., 490.) As we have seen, however, 
the final proof in this case was subiaitied about two years after the 
settler’s death. | | 

It is further contended by counsel for appellant Stone, that his claim. 
as. successor to the rights of the original purchaser at the sale made. 
under the probate court proceedings should be recognized, and that in. 
view thereof patent should issue to him under provisions of the act of 
July 26, 1894 (28 Stat., 122). | 

By the first section of that actit is : provided that in all. cases arising” 
under the said donation act of 1850, where claimants | 
have made proof of settlement on tracts of land... . and given notice, as Tequired. 
_ by law, that they claimed such lands as donations, but have failed to execute and. 
file in the proper land offices proof of their continued residence on and cultivation | 
of the land’ so settled upon and claimed, so as to entitle them to patents therefor, 
such claimants, their heirs, devises and grantees shall have, and they are hereby 
_ given, until the first day of January, eighteen hundred and ninety-six, the right to: 


make and file final proofs and fully establish their rights to donations of lauds under 
the aforesaid act of Congress, and no longer. 


By. the second proviso of said Section it is further declared: 


That where any such donation claims or any part thereof are claimed by descent, 
devise, judicial sale, grant, or conveyance, in good faith, under the original claim- 
ant, and are, at the date of this act and for twenty years prior thereto have been, 
in the quiet adverse possession of such heir, dévisee, grantee, or purchaser, or those 
under whom they claim, such heirs, devisees, grantees, or purchasers, upon making. 
proof of their claims and adverse possession as aforesaid shall be entitled to patents. 
for the land so claimed and occupied by them. © | 
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This case, however, does not appear to come within the purview of 
that act. True, the proof of settlement was made and the notice of the 
claim given as required by law, but there was not the failure contem- 
plated by the act, to execute and file in the proper land office, proof of 
continued residence on and cultivation of the land. _ _. 

The proof here referred: to was furnished in this case, as we have 
seen. Moreover, it is further provided in the second eee of said act 
that: | 


This act shall not be construed to affect any case how pending before the Land 
Department in which final proof has been furnished. 


This case was pending before the Land Department when: said act 
was passed, and the final proof referred to was furnished. by the affi- 
davits of December 12, 1857, and October 16, 1873. It is clear that 
the act. does not apply, and fie claim of Stone can not be pasce to 
patent under it. 

My conclusion therefore is that upon the Gil va the sate 
Michael Connell, his father and sole. heir at law, Patrick Connell, 


. became qualified to take the land as grantee under the eighth Section 


of .said donation act, and that upon the proof required by said section 
being furnished, as was done, the equitable title to the land vested in 
- him, and he became at once entitled to a: patent conveying the legal 
title. 

The applications of the appellants White, Stoué and Whittlesey, are 
‘therefore rej jected, the decision appealed from is affirmed, and you are 
directed to issue. patent for the land to “the heirs at ee of Michael 
Connell, deceased,” upon payment of the proper fees. | 7 


MINING CLAIM—AGRICULTURAL CLAIM—ADVERSE PROCEEDINGS. 
POWELL %, FERGUSON, 


The adverse proceedings provided for in section 2325 R. 8., contemplate only suits 
between adverse mineral claimants, and does not have in view adjudications © 
respecting the character of land as between agricultural and mineral claimants. 


Seivatary Smith to the Commissioner of the General Land Office, August 
4, 1896. (P. J. ©.) 


A motion for review of departmental decision of May 13, 1896, wherein 
was formally affirmed the concurring decisions ee tas been filed. OY 
counsel for W. R. Powell, z 

The first assignment, or, rather, suggestion of error is that 


- a very able brief and argument prepared by local counsel for mineral claimant was 
on file in the local land office (filed July 25, 1895), which was inadvertently held 
' instead of being transmitted before said case was reached for examination and deci- 
sion by your honor, which brief, had it been considered, we are confident would have 
Zeapned a decision favorable to the mineral claimant. | 


174 DECISIONS RELATING TO THE PUBLIC LANDS. 


The brief is saciosed: eg 
The other alleged errors do not raise any question that was not here- 

tofore considered. | 

The brief referred to seems to have been filed in the local office ‘in 

time and should have been forwarded, but was, in some unexplained 
way, detained there. | 

‘There is but one point sug eee sg this s brief that it is now necessary 3 
- to discuss, the others having been given proper consideration. To a 
proper under standing of the point of law raised it is necessary to say 
that in August, 1887, Powell filed an application for patent under the 
placer mining ae for a large tract of land, including the NW. +4 of Sec, 
33, T. 1 N., R.1 E., M. D. M., San Francisco, California, land fens 
eine the land in sontioneae Entry was not made under this appl 
cation, probably for the reason that a number of protests were filed 
against it. There is not found in the files, however, any protest 
involving, directly, the land in controversy. Without ‘going into all 
the details it is sufficient to state that Andrew C. Ferguson was, as 
| against the Western Pacific Railroad Company, within which grant the 
land is located, by your office decision of August 6, 1892, which became 
final, adjudged to have the superior right to the ind. His homestead — 
nae was allowed and final certificate issued: on final proof which | 
showed settlement in 1885. A hearing was ordered on the protest of — 
Powell, to determine the character of land, with the result of concurring 
decisions all along that it was not valuable for mineral. | 

It is contended by counsel that, inasinuch as Ferguson did not file 
his adverse claim, as required by section 2325 R. §8., that he is forever 

barred from questioning the character of the land. 

- This position is wholly untenable. The statute referred to only con- 
templates adverse suits as between rival mineral claimants to the land, 
and does not have in view a settlement of the character of the land as 
- between agricultural and mineral claimants. The Depar tment having 

‘Jurisdiction over all public lands until patent i issues, may at any time, 
either on its own motion or on an application made by others, order a 

hearing for the purpose of determining its character, and there is no | 
other tribunal provided by law for that purpose, whose judgment 

would necessarily be binding | on the Department. ea Placer ee 

AL. D., 314). 

The authorities cited by counsel in Sieoport of his position are ‘not in 

print. In each of them the rights between rival mineral claimants was 
the question involved. 

It may be well to say that the claim of counsel, that the mineral 
character of the land at the. date of the mineral application was not 
Shown by the testimony, is erroneous. The evidence went back to 
1885, the date of Ferguson’s settlement, and included the intervening. 
fine: : 

‘The motion is therefore oreerdlaal | 


DECISIONS RELATING TO THE PUBLIC LANDS. 175 
JURISDI CTION —NOTICE—TRAN STEREE—CONFIRMATION. 


PRANCIS H. FLUENT. 


_ The cancellation of an entry without notice to a transferee, whine interest appears 
of record, while irregular, is not void for want of jurisdiction, if the entryman’ 
was duly. notified of the adverse proceeding; and an entry thus canceled prior 
to the passage of the act of March. 3, 1891, is not confirmed by section 7 thereof, 
as the provisions of said section: are only applicable to entries subsisting at the 
passage of the act, - 

The case of Fleming v.. Bowe, 13 L. D., 78, overruled. 


Secretary Smith to the Commissioner of the General Land Office, August 
(W. A. L.) 4, 1896. (A.B. P.) 


This is a seiition for certiorari filed. by William P. Winn, transferee, 
in the matter of pre-emption a made January 15, 1884, by Brancis 
H.-Fluent, for the E. $ of the SW..4 and the W. $ of the SE. 4 of Sec. 
10, T. 154 N. ,R. 64 W., Devil’s Dale (Creelburg series), N ma Dakota. 

The petition sets forth that after making his entry, to wit, on May 9, 
1885, Fluent transferred the land to one W. 8. Graham, who, on July 
13, 1885, transferred to Nellie Jenkins; that Nellie Jenkins subsequently 
intermarried with one E..D. Graham, and, on April 17, 1886, said E. D. | 
Graham and wile transferred the land to the petitioner William P. | 


Winn. 


— -- On July 17, 1886, Pineavs re was held for cancellation by your 
office upon the report of Special Agent Rowe, charging that the entry- 
man had not complied with the law in the matters of residence and _ 
improvements. The: Tener disclosed the fact of the transfer to W. &.. 
Graham. 
Fluent was notified of the saiei taken, by ewiiared letter thailed.- 
to his last known. address. This letter was returned uncalled for, and 
no notice was given to any of the transferees. On February 17, 1888, 
the entry was finally canceled, but no notice thereof was given to any 


of the parties interested. On March 2, 1889, one John ~Vanderlinder _ 


made timber culture entry for the land. 

_« It being subsequently discovered that wiaenvs shies had been can- 
soled without notice to the transferees, your office, on January 8, 1895, 
directed that Vanderlinder be notified of the irregularity and allowed 
sixty days within which to show cause why the order of cancellation 
should not be set aside, his’entry canceled, and that. of Fluent rein- 
stated. -Vanderlinder veaponded by filing hig corroborated affidavit, to. 
the effect that his entry had been made in good faith and that.all legal : 
requirements had been complied with. 

On May 15, 1895, Winn filed a motion for review y of. the ‘eacndinge: . 
of your ofiles, especially the action canceling Fluent’s entry (practically 


a motion for reinstatement of the entry), setting forth that he is a pur- 


chaser of the land in.good faith, without knowledge of any facts justi- 
fying the cancellation or of any adverse-proceedings against'the entry; — 
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and that jeer he nor any of the intermediate transferees. had ever_ 
been notified of such proceedings or of the result thereof, for which 
reasons it was urged that the judgment of cancellation was without 
jurisdiction of the parties in interest and therefore null and void. 
-. Accompanying this motion was an application by. Winn that the entry 
be passed to patent under the confirmatory provisions of section 7 of 
the act of March 3, 1891 (26 Stat., 1095). 

Under date of June 8, 1895, your office held, in affect, that the entry 
— could not be reinstated on the ground of want of notice to the transferee; 
that while the order of cancellation without such notice was irregular, - 
yet as jurisdiction had been obtained by notice to the entryman, given 
in the regular way, the order was not a nullity but effectively operated 
to cancel the entry. The motion and application was therefore both 
denied, but in view of the stated irregularity Winn was allowed sixty 
days to apply for a hearing, at which the government would be required 
to sustain the special agent’s report by competent proot or in default 
thereof the entry would be reinstated. 

A motion for review of said. decision was filed but denied, and sub- 


sequently, upon the application of Winn, a hearing was ordered for the. 


purpose above stated. 

On March 26, 1896, Winn filed a motion for-the recall of the order 
for a hearing, ad asked that the entry be reinstated and passed to 
patent-under said section 7 of the act of March 3, 1891,.in view of the 
recent ruling of the Department in the case of Drew v. Comisky (22 
L. D., 1/4), This motion was denied May 8, 1896. Winn filed an 
appeal which your office declined to entertain. Hence his present 
“petition. 

Said act of March 3, 1891 (section 7), provides that: 


All entries made under the pre-emption, homestead, desert-land, or timber-culture 
laws, in which final proof and payment may have been made and certificate issued, 
and to which there are no adverse claims originating prior to final entry and which 
have been sold or incumbered prior to the first day of March, eighteen hundred and 
eighty-eight, and after final entry, to bona fide purchasers, or ineumbrancers, for a 
valuable consideration, shall, unless upon an investigation by a government agent 
fraud on the part of the purchaser has been found, be confirmed and patented upon 
presentation of SaaS Ory proof to the land department of such sale or incum- 
brance. | . 


This act can apply only foenttios in existence at its date, and the 


first question presented, therefore, is whether Fluent’s entry was an | 


existing entry at that date. This gives rise to the further and control-. 
-. jing question: Did your office have ue euon to make the order can- — 
 celing his entry? | 3 
If by notice to the entryman sibs such jurisdiction was obtained, 
_ the order, however irregular, was not a nullity but was an affective 
exercise of the authority possessed by the. land. department in such: 
matters. If, on the other hand, to obtain jurisdiction, notice to the. 
transferees or any of them was necessary, then the order was without - 
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jurisdiction and. consequently ‘null and ce as no. “gach oHES: was 
‘given. In the latter event only could it be ‘held that there was.a sub- 
sisting entry of the land at the date of the passage of said act such aS 
‘comes within its confirmatory provisious: —.. — era a 

The Drew-Comisky case, relied upon. by. petitioner,. Was a case: where 
‘the entry was canceled without notice to the entryman. Here it 
‘appears that legal notice, under the rules of practice; was given ‘to 
‘the entryman. The cases, therefore, are not parallel. a, 

In Hw parte John C. Featherspil (4 L. D., 570), a case involving: the. 
‘question of notice of proceedings against an. entry, it was held ‘that - 
‘notice to the entryman “was sufficient in law to bind him and those 
claiming under him, whether mortgagees or vendees, if such notice 
was properly given.” . : 

_ And in that case it was farther said: | 

In determining this case ‘the fact that there is a mortgagee now interested in 
maintaining the validity of the entry brings no new element into the consideration 
thereof, inasmuch as he can have no better right than the entryman would have if 
present, and with whose rights the government deals only, regardless of any sale, 
assignment or lien mate by him to third parties, récognizing, however, the right of 
. said third parties, where their interests have been acquired subsequent to the issue - 
of. final certificate, to appear and protect the same by shuwing proper compliance | 
“with the requirements of the law on the part of the entryman. 

It thus appears that while the land department obtains jurisdiction 
by notice to the entryman. alone, and deals only with. his rights, the 
transferee is allowed to intervene to protect the entry if he can, as a 
matter of grace rather than because of any legal right in him: to 
demand that he shall be notified of the proceedings against the entry. 

. In giving effect to this doctrine this Department has frequently held 


234 in cases wherein entries have been attacked, that notice should :be. 


given to the transferee whenever the fact of transfer | is disclosed by the 
record, or the transferee has in the proper manner made himself known. 
United States v. Copeland et al. (5 L. D., 170); Manitoba ~ Mortgage 
and Investment Company (10.L. D., 566);. “Oitted States v. Newman 
et-al. (15 Lh, D., 224), and. other. sinilae cases. In all such cases. the : 
notice required: was for the-purpose of enabling the transferee to inter- 
-vene and protect the éntry by showing compliance with the law by the 
entryman, and for that purpose only. None of the cases is predicated 
upon the theory that notice to the. transferee i IS necessary. as the basis 
of departmental jurisdiction to deal with the entry, and I know of no 
ruling or regulation establishing such ‘a doctrine. "~~ 
The case of Ha parte H. B. Ketcham (18 L. D:, 93), cited and relied 
upon by the petitioner, differs from this in that the entry in that case 
had. never been actually canceled, and it was therefore an Osun entry 
at the date of the act in question. ; es es 
- In the case at bar the entry was actually canceled upon legal ndtice 7 
| to the entryman, and however irregular or erroneous such cancellation 
‘may have been in other respects, it:was an act done strictly within 
—1814—VvoL 23. 12 
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-the jurisdiction of the land department and- therefore operated. as 
-effectively to cancel the ony as unous2 aeee ularly and properly done 
‘inallrespects. = | 

There was therefore, at the ate of the passage of said act of March 
3,1891, no subsisting entry of the land such as came within the operation 
of that act. For this reason, taking as true all that is alleged in the 
petition for certiorari, no sufficient grounds are shown for the granting 
ot the writ, and the same is therefore denied. The hearing ordered by 
your office is the petitioner’s remedy. 

The case of Fleming v. Bowe (13. D. , 78) appears to be in conflict. 
with the views herein expr a and to that extent the same is over- 
ruled. 


SWAMP LANDS—CANCELED LIST OF SELECTIONS. 
STATE OF OREGON, | 


The true effect and meaning of the departmental decision of December 19, 1893, in 

; the case of Morrow et al, v. State of Oregon ¢t al., 17 L.D., 571, was to éancel 
swamp lists 30 and 31, and to reject and annul all claims of the State, and its 
alleged assignees, to any and all of the tracts therein described, for the reason 
that said lands were, at the pate of the grant, covered ore an apparently perma- 
nent body of water. 


Secretary Smith to the Commissioner of the General Land Office, August 
(W.A. 1.) | , 4,1896. (J. L) 


On December 13, 1894, your office transmitted to me for approval a 
list, No. 39, of swamp and overflowed lands, aggregating 794.02 acres, 
alleged to have been selected by the State of Oregon under the swamp 
land act of March .12, 1860 (12 Stat., 3)... The tracts or subdivisions 

embraced therein are sitnnted in Takeviee land district, Oregon, and 
are described as follows: : 


Lots Nos. 1 and 2, of section 27, T. 39 S., R.24 E..-.-. cece. cece cece eee cee 67.40 


The SW.4 of the. NE.4, the W.4 of the SE. 4, and the SW.4 of the SE.i of 

Sec. 27, T. 39 8., R.24 BE... Tyan Bone alae nae Mowe e eae nek eneecese s 280. 00 
The SE.+4 of Sec. 28, 139 Suh, 24 We eke cueoceeuas ee 160. 00 
Lots Nos. 1 and 2 of Sec, 29, T.39 8., BR. 24 BH. ...... Sach a8 Bieake axigice eta te Sota 54.91 
Lots Nos, 1, 2,3, and 4 of Sec. 33, T..39 &., BR. 24 BE -. v.21. ee ee eee eee ee 44, 90 
Lots Nos. 1, 2, mn a°or és: 34, T.39 S., R, OA izccewencas Se a eee ee 66, 81 


The N. $ of the SW. 4 and the SW. +of the SW. i of See. 10, 38 ., B.26 E.. 120.00 


if 





Aggregate owes eens sees ceaeee Sean etas bese tseeess wee wee seeews eee T9402 


All of said tracts were included in the lists 30 and 31 heretofore dis- 
posed of by this Department. 
_. On December 19, 1894, by request of your > office, this Department 
returned said list for revision. 
-. On January 11, 1895, the attorneys for Jesse Mor-ow, eee | 
Cameron, Robert Beaty. S. E. Sloan, Charles Tonningsen, Nes P. Ton- 
ningsen | an ‘Walter Poindexter, pepeenvely, filed. written. protests 
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. against the approval of aa list, No. 39, alleging their several interests 
under the land laws of the United States, i in the lands described i in said | 
list. 3 
— The State of Oregon and her alleged assignees were duly: notified: of 
said protests, and the questions involved were argued by. counsel on 
‘both sides. 

_On October 4, 1895, by letter addressed to the register and. receiver 
your office dismissed the protests of Nes P. Tonningsen, Charles Ton- 
ningsen, S. E. Sloan, Robert Beaty, and Alexander Cameron; and 
directed hearings to be had in the case of Jesse Morrow to determine 
the character of lots. 1, 2, 3, and 4, of section 33, and in the case of 
Walter Poindexter to determine the character of. the SE. 4 of section 
28, of T. 59 S., BR. 24 E.. | 
| From said decision Morrow, Sloan, Beaty, Cameron, Poindexter, 
N. P. Tonningsen and Charles  onnassen have appealed to this 
Department. 

On October 21, 1895, the attorneys for BR. F. ‘iacunnanghy et aly. 
grantees of the State of Oregon, filed a petition under rules of practice 
83 and 84 for an order directing the Commissioner to certify the pro- 
ceedings and to suspend action, until the Secretary shall pass upon 
_ your letter “K” of January 5, 1895, referred to in your office decision 
aforesaid. Said letter “K” of January 5, 1895, is the letter in which 
you transmitted to the register and receiver the departmental decision 
of December 19, 1893, in the case of Morrow et.al. v. State of Oregon 
et al., reported in 17 i D., 571; and in which you indicated your con- 
struction of said decision, and faa the local officers. how to carry 
into effect and execute the. same, | 

I have determined to consider said appeals and said application for 
certiorari, together. | 

The true effect and meaning of the decision of December 19, 1893, In 
the case of Morrow et.al. v. State of Oregon et al., above referred ‘to, 
was to cancel lists 30 and 31, and to reject and annul all claims of the 
State of Oregon and its alleged assignees to.any and all of the tracts of 
iand therein described. On page 574 of Volume 17, Land Decisions, 
you will find the following words: 

A careful review of the testimony in this case shows pevena all question that the 

lands involved in this controversy were once covered by a large body of water, 

known as Lake Warner; and that, at the date of the grant and of the survey, all 

the lands embraced in liste 30 and 31 were covered by this lake—which, according 

to the testimony of some of the witnesses, was too deep to be forded; and that - 
between 1874 and 1877 the water began to recede, so that now almost hte entire . 
tract which was formerly the bed of the lake is. comparatively dry; and that the 
recession was quite rapid during the last two years prior to March 30, 1889. . 

The ruling of the Department is, that the lands covered by an apparently perma- 
nent body of water at the date of the swamp grant are not of the character con- 
templated by the grant. (State of California, 14 L. D., 253.) If this ruling be 
-adhered to in this case, and I see no reason to depart from it, the lands embraced i in | 

said list are clearly not of the character contemplated by the grant, and the State 
“has no claim to them as swamp and overdowed lands. - 
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“These words embrace not only “the areas disclosed by the surveys of 
Reatey” (as ‘you describe them), but also all of the adjacent subdi- 
visions, whether whole or fractional, described in. said lists 30 and 31; 
“and especially the N. $ of the SW.4and the SW. 1 of the SW. 4 1 of Seo. 
10, T. 33°8.; RB. 26 E.; Willamette mer Mii which. were not touched by 
‘Neale’ surveys, and. which were first surveyed by James L. Rumsey i in 
*June 1883, as shown by the map on file in your office. It was error for 
your office to assume that’said decision was limited toy the areas dis- 
closed. by the surveys of Neale.” 

Therefore the list No. 39, embracing 794.02 acres of land in twenty- 
“five subdivisions, compiled by your office division “K” from the rejected 
“lists 30 and 31. aforesaid, and submitted for my approval, is hereby 
' rejected and canceled. The lands embraced in said lists 30, 31 and 39 
“were not on March 12, 1860, swamp and overflowed lands ade unfit 
‘thereby for caltivation, and the State of Oregon has no right, title, 
interest or estate therein. | 

Your office decision of October 4, 1895, is hereby reversed. And you 


oe ‘will modify the instructions contained in your letter “K” of J anuary 


5, 1895, in occordance with the views herein expressed. 
" HLAMLroN % GREENHOOT EY AL. 


Motion: for review of departmental. enon of Mareh 26, 1896, 99 
a ‘D., 360, denied by Secretary peut August 4, 1896. - .. oe 


RAILROAD LANDS—-SETTLEMENT—SECTION 5, ACT OF MARCH 3, 1887. 


| Howe V. Nee. 


A settler who successfully contests the adverse claim of a railroad company by show- 
-. . ing that the land was in fact excepted from the grant, does not thereby acquire 
a right of entry as against the privilege of a prior bona fide purchaser from the 
company, who is in open possession of the land, to perfect title under section B, 
_- act of March 3, eet 


Seeretary Smith to the Commissioner of the General Land Office, eee 
AW Arty) Dette ae 4, 1896. : (G. C. BR.) 


This case involves the W. 4 of the NE. 4 and the E. ae of the NW. 4 
‘of Sec. 9, T. 14. N., BR. 6H. , Marysville land district, California. — | 

The ina is ibn the. limits. of the grant. to the Central Pacific 
-Railroad Company under the acts of Congress approved July 1, 1862 
a oe Stat.,°489), and July 2, 1864 (13 Stat. , 306), the right of which’ 
attached to its granted lands in this district at the date of the latter 
“granting act, the ‘Toad having been definitely located. March 26, 1864. 
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We or the purposes of this decision. it is important to. > give, a history of, | 
“the litigation over this land. ee 
mein appears that the withdrawal for iis benetit ‘of the grant ‘hese. 
effective in said land district: October 3, 1864, and that. the township a 
plat was. filed September 18, 1868, aoe 7 
On December 17, 1868, one William G. Pettigrew filed. his declarae, 
tory statement for ae land, alleging settlement. thereon November 1,. 
1857,.and on May .7, 1884, one Ezra B. Wright, filed his. declaratory. 
statement therefor, alleen settlement thereon November,. 1867. | . 
.. These claims were never perfected. 


’ On March 19, 1894, one Felix G. Hendrix filed declaratory atemente | 


: for the land, ‘anil atter due publication he submitted pre- emption final. 
proof, which proof was contested by the Central Pacifie Railroad Com- 
pany. The register and receiver decided i in favor. of the company, and, 
your office on February 3, 1887, affirmed that action. | 
Maxwell’s connection with the land began in. 1891, when, on October 
20th of that year, the local officers transmitted, to your office a prima — 
facie showing, mace by him, to the effect that the land was excepted. 
from the grant. Thereupon, your office ordered a. hearing; upon this 
hearing the register, and” receiver again decided in favor of the com-- — 
pany. On. appeal, your office, on August 18, 1892 , reversed that. action,, 
thus holding the land excepted from the grant. . 
On appeal, the Department, on April 16, 1894 (18 L. D. 454), affirmed 
that action, and in doing so held that the land was excepted from the : 
grant by reason of Pettigrew’s claim of settlement and residence prior _ 
to the definite location of the road. | 
On September. 28, 1894, Maxwell fae homestead entry of the land, 
After due. publication. of notice, he submitted tinal proof before the 
register and receiver on November 10, 1894. ‘The final proof: shows. 
that he and his family settled on the land October 22, 1888, and there- 
after maintained’ their. residence thereon; that he has plowed. and 
fenced about a quarter of an acre and ed thereon *“ garden crops. ” 
In an affidavit accompanying the final proof, he States as a reason for 


- not making more extensive improvements and cultivation ‘that. he was . 


deterred from doing so. by one Francis Hunt and ‘his employes; that. 
said Hunt owned the land on all sides of the land in question, and 
élaimed to own the land embraced in-his homestead entity} that: Hunt 
had him arrested for going through. the gate on to the land, and also. 
had his wife arrested for driving his sheep away. from. the house, and. 


at another time Hunt had. both himself and -wife arrested 4 for oe & to 


prevent Hunt’s. employes from plowing the’ land. 
- On September 3, 1894,-Anna ‘Hunt, assignee of I Francs: Hunt (ae: 
| ceased), applied to purchase the taind) she alleged that. ‘she ‘Was the 


- widow of Francis Hunt, who. died ‘March 25, 1894, the surviving. heirs. 


being her self, and. eight. minor. children; that she ‘had ‘been appointed, 7 


administratrix 0 of said: pans satel 2 (copy 0 a letters: ee adininistration 8 


182 DECISIONS RELATING TO THE PUBLIC ‘LANDS. 


‘gunexed); ae on May 2, 1893, deceased conveyed to her by deed all 
his estate, personal and real that i in the year 1881 the said Hunt began 
to use and occupy the land in question, and in 1882 cultivated and raised 
grain on ten acres thereof; in 1883, he enclosed the land. with other 
lands belonging to him, and the same was*in’ his possession until his 
death in March, 1894, and since that date the land was in her posses- 
sions recites the fact of the land being within the limits of the railroad 
coitinatiy’s! grant; also the decision of your office of February 3, 1887, 
awarding the land to the company; that relying on that decision the said | 
Hunt purchased one hundred and twenty acres of the land (described) 
from the railroad company, on May 26, 1890, for the sum of $600, and 
at that time paid $120, balance payable May 26, 1895, with added inter- 
ést at seven per cent; that said Hunt purchased the remaining forty 
acre tract (described) on November 12, 1890, for the sum of $200, paid 
in hand $40, and agreed to pay the balance with interest on November 
12, 1895; that Maxwell begat his contest against the company October | 
: 20, 1891, long after Hunt was in possession of the land and after Hunt 
had purchased the same from the company... Exhibits purportin z to be 
copies of the contract of sale by the company, and copy of deed from 
her husband, accompanied her application to purchase, and the right 
of purchase was claimed under the 5th section of the act.of March 3, 
1887 (24 Stat., 556). The statements made in her application were 
corroborated. 

“The register and receiver denied Mrs. Hunt's application to. pur- 
chase, and held Max well’s final proof to await the final disposition of 
tes case. : 

On appeal, your office; eos decision dated May 21, 1895, affirmed the 
action of the register and pecel vel and. in doing SO held, as a reason 


_ therefor, 


that an original purchaser, after the passage of Ge act (March 3, 1887), in cases - 
where the parenaye was not otherwise shown to be bona fide, is not. protected. 
thereby. 


_ A further appeal ales the case here. - 
‘The Sth section of the act of March 3, 1887 (supra), under which Mrs. 
Hunt claims the right of purchase, roads as follows: 


: That where any said company shall have sold to citizens of the United States, Or. 
to persons who have declared their intention to become such citizens, as a part of 
its grant, lands not conveyed to or for the nse of such company, said lands being 
the numbered sections prescribed in the grant, and being coterminous with the con- 
structed parts of said road, and where the lands so sold are for any reason excepted 
from the operation of the grant.to said company, it shall be lawful for the bona fide 
purchaser thereof from said company to make payment to the United States for said 
lands at the ordinary government price for like lands, and thereupon patents shall 
‘issue ‘therefor to the said bona fide purchaser, his: Reirs-or assigns: Provided, That all 
lands shall. be excepted from the provisions of this section which at the, date of. such 
" gales were in the bona fide occupation of adverse: claimants ‘under -the. pre- -emption 
or homestead laws of the United States, andwhose claims and occupation have not 
since been voluntarily abandoned, as to which excepted lands the said pre-emption | 


wo 
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and homestead claimants shall-be : permitted to-perfect their proofs and entries and — 


receive patents therefor: Provided further, That this. section shall not apply to lands — 
settled upon subsequent to the first day of. December, eighteen hundred and eighty" 
two, by persons claiming to enter the same under the settlement laws of the United . 


| States, as to which lands the eae claiming the same shall be, Paes to Prove up” | 
and enter as in other like eases, 


The fact that Hunt purchased ‘the land: from the railroad company | 
subsequent to the date of the passage of the act of March 3, 1887, does 
not, as held by your office, preclude him or his heirs or assigns from the | 
benefits of said act. Sethman-v. Clise, 17 LL. D., 307; Stephan etal.v. 


- Morris,. 21 L. D.; BT. 


‘The land was, 1: Of the acinbeeea sections preecribed | in the ee 
2: It is coterminous with constructed pane of said road ; 3: It was . 


— excepted from the operation of the grant.. 


The applicant to purchase makes a prima facie showing that the land. 
was sold by the company to her immediate grantor; that the sale was 


“tmhade in good faith, and that at date of the sale the land was not in the, 
_ bona fide occupancy of an:adverse claimant under any of the land laws. * 


' From this showing it also appears that: the company sold the land to, 
Hunt, who was in possession of the same at the date of Maxwell's, 
alleged settlement on the land; that the latter was cognizant of Hunt’s 
claim and possession when he made settlement and brought his contest: 
against the company. Maxwell’s settlement, therefore, although made. 
after December 1, 1882, would not, even, under the second proviso to the — 


Sth section .of the act of 1887 (supra) defeat Hunt's right of purchase. 
Chicago, St. Paul, Minneapolis and Omaha Railway Company, 11 L..D.,, 


607; Holton vw. Rutledge, 20 L. D., 227. | : 
. The act of May 14, 1880 (21 Stat., 140), gives thirty days neaierenee : 
right of entry to a successful: contestant, and Maxwell by his contest. 
defeated the right of the company to the land, and under ordinary 
circumstances would be allowed the preference right.. But if Hunt- 
purchased the land in good faith from the company, and was in pos-- 
session of the land under that purchase prior to Maxwell’s settlement;- 


and all other conditions referred to in said section 5 were in Hunts: 


favor, the preference: right would. not. be awarded, to. Maxwell, for in 


| such case he would be charged with notice and information of the open: 


possession of the land by the DEP: from the eae Austin. 2 Dees 


huey, 21 1. D., 507. 


«A sufficient orine facie Beasts having oan ani of Hunt's ihe 
of. purchase under the act of 1887 (supra), the case -will be returned. — 
for a hearing, when evidence of Hunt’s purchase, its good-faith, etc.,. 
will be taken, and ‘the case easualeaied in saa wee the pre 


-ples hereinabove given. | 


The decision “appealed feet is: aopordinaly modified. 


SO Wt ite Sie 
pare Ge 
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SWAMP LANDS—INDEMNITY--WAIVER. 
Bre sae % JEFFERSON County, ILLINOIS. 


A claim for swamp indemnity must be rejected where it appears that the fgets ot’ 
" Jand employed as a basis therefor are included within a prior waiver of a 
~ claims thereto executed by a duly authorized agent of the county, . 


Secretary y Smith to the Commissioner of 0 the General Land Office, Agus 
= 41896. ~ (GORY 


Stal office cision («“K) of June 26, 1395, holdé for rejection the: 
claim of the county of Jefferson, State of Tilinois, for swamp land. 
| indemnity under the acts of March 2, 1855, and March 3, 1857. 

The tracts of land employed as a- Dane for the claim are in aniibers | 
three hundred and eee, and fally described in the decision: 
appealed from. 

'-The reason given for rejecting the ania is, that Green P. Gumer the: 
duly’ authorized agent of the county, on December 12, 1891, waived 
and abandoned “all right, title and interest to the same forever,” and. 
on the same day duly acknowledged the waiver to be “his free act and 


- deed.” - 


: Mr, Garner, the agent of the county, has appealed from your said office: 
decision, and while he admits that he signed the waiver, he insists in. 
avoidance of the same that the special agent representing the govern-: 
ment did not act fairly with him, and refused to adjust the claim of the 
county as to certain tracts then under consideration, and admittedly 
swamp, unless Mr. Garner would waive the claim of the county to said. 
three hundred and seventeen tracts. 

' It is rather strange that Mr, Garner should thus surrender the bulk 
of his claim for the sake of possible cash indemnity to about eighty-. 
eight tracts. He appears to have been acting for and on behalf of the. 
county, whose agent he was. As such agent, he had full power to. 
waive the claim of the county to the tracts in question, in order that. 
there might bea complete aiuaemeny of all the: claims growing out of. 
the swamp land act, 

- The waiver seems to have been a complete abandonment of the claim. 
of the county to cash indemnity on the tracts waived, aud Mr, Garner’s. 
reasons for asking that the same be disregarded can not be accepted:: 
Nor does the fact that a few of the tracts were repor ted to your. 
Office by the United States surveyor-general in 1853 and 1854. as swamp 
lands confirm Mr. Garner in his right to.indemnity therefor.. Before: 

cash: indemnity can be allowed, “due:proof” would still have to be. | 
made of. their actual ‘swampy condition at date of the grant; and Mr.’ 
Garner by his waiver acknowledges in behalf of the county that the. 
tracts were not of the character contemplated in the swamp land act, — 
and are, BOSE ELOES, not the proper bases upon. which to claim cash 
indemnity. . | 

The decision appealed from is affirmed, 
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"PENDING APPLICATION-MILITARY RESERVATION.. a ee a 
SPENCER, , STATE OF FLORIDA.” ae. ae 


The desartnental decision of. June 22, 1893, refusing to recognize ‘the orieals land 
claim of Jesse Fish, and directing that appropriate action. be taken upon all 
pending claims to the lands embraced therein under the public Jand laws, did 
not contemplate final action thereon, until due opportunity had been eeu for 

7 the assertion of rights thereunder. 

Jé is within the scope of executive authority,to reduce the area of a military reser- 
vation, created by executive order, so as to exclude lands on which mnnrow ements : 

a had. been made pur to the establishment of said reservation, 


Secretary Smith to the 0 ommissioner of the re Lina Office, oer 
eel) | 4, 1896. | (A. EB) 


This isan appeal by Spancer from your ‘office decision of July 27, 
1895, rejecting his application to make homestead entry of lot 9 of See. 
27 and the 8. $ of the SH. 4 of Sec. 28, Tp. 7 5., B. 30 E. , Gainesville, 
Plorida. | 

_ The records polatis g to this inna show that on nd uly 28, 1888, the State 
of Florida filed an application to locate the SE. 4 and the W. 4 of the. 
SW. 4 of Sec. 28, with Palatka scrip..- This pl canon wae rejected 
because the land was claimed as a private land grant from Spain made 
prior to 1763 to one Jesse Fish (see case of Jesse Fish, 16, L. D.,.550), 
From this rejection the State appealed. 

On June 22, 1893, (16 L. D., 550,) the Department declared the pri- 
vate land aril to be Barred: because not asser'ted within the period. 
specified by Congress, and directed your office to take such action upon 
the.applications pending as might be right and proper. ‘At that time’ 
there was pending the application, among “others, of George H. Spen- 
cer. Spencer claims to have made settlement and built a house and 
faprores the lands in controversy, and to have made an application 
to enter the same as early as August, 1888; and again on J anuary 24, :: 
1890, and still again on May 14, 1895. ; 
| Your office does not appear to have passed upon the Glaims of Spen- 
cer until July 27, 1895, on which date you rejected his last application’ 
because the State had been allowed to select the SE.4 of Sec. 28 on 
May 18, 1895, and because lot 9 of Sec. 27 was included in a military 
reservation set aside by the Executive on May 14, 1893. 

Spencer does not. appear to have ever béen given an ‘opportunity to 
. ee his claims to this land, and in not affordin g him this opportunity, - 
the directions of this Department; in the J esse Fish case, unre were 
not carried out by your office. . 

You will order a hearing in this case, affordin g all ‘parties’ an pe 
tunity to be heard, with a'view to determining who has the’ prior right 
to that portion of. the land in controversy which lies without the mili- 
tary reseryation, at the. same time getting the status of Mr. Spencer's. 
. claim at the date when the military, reservation: was extended.-over- it,; 
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as it is quite clear. that if he had improvements which were indleded 

within the military reservation, at the date when it was made, that it 

is within the power of the executive to reduce mat reservation So as to 

exclude them. : : ay 
~ Your office decision is thus modified. 


eet 


RHODES ET. AL. w TREAS: | 


“Motien for review of departmental decision of December 28, 1895, 
21 L. D., 502, denied by Acting Secretary Reynolds, August 8, 1896, 


HOMESTEAD CONTEST—OKLAHOMA LANDS. 


TIPTON v, ‘MALONEY. 


One who agsists another to procure an entry, by furnishing the. money for the requi- 
site fees, will not be pee mitted to attack the good faith of said ony in his own 
interest. 

Entry. within the territory during the Suomi wed period. by passing CuRdEh ths : 
country over a public highway does not operate to disqualify an applicant for. 

- land within the Sac and Fox country, | | 


ee Smith to the Commissioner of the General Lana eae August 
4,1896. 7 (0. W: P.). 


On Bentenber 29, 1391, Landon P. Tipton made homestead entry, 
No: 8096, of lots 3 aie 4 and the 8. $ of the NW. £ of’ section 2, town- 
ship 17 N. , Tange 4 E., Guthrie land district, Oklahoma Territory. | 
_ On January 29, 1892, Tipton applied to enter the NE. + of section 11, 

: township 17 N., range . E., which was rejected by the local officers. 

“From this rejection Tipton appealed, and Thomas Maloney having 
made homestead entry, No. 10,531, on February 3, 1892, of said land, 
- your office, on August 11, 1892, ordered a hearing, which was had on. 
May 15, 1894, both parties appearing and submitting testimony ; and 
on September 25, 1894, the local officers considered the case, and found 
(1) that Tipton had never established a residence on the land; (2) that. 
Tipton entered into the lands embraced in the act of Congress of Feb- 
ruary 13, 1891, subsequent to the passage of said act and prior to 
twelve welode noon, September 22,1891, and is therefore disqualified to 
make homestead entry upon said tand. Theréfore they recommended. 
that Maloney’s homestead entry, No. 10, 531, remain intact. 

Tipton appealed. | 

_ Your ottice held.as follows: _ sane, | | 

If (Maloney’ 8) entry was made at the request of Tipton and for the purpose of 
protecting the land for-him,:he. should. not. be. permitted to. say. that Maloney. wag 
not a bona fide entryman, but a mere dummy, who had made all entry at his (Tip- 


ton’s) instance. He should be estopped from 80 doing, so ee ‘a8 s Maloney contends 
oahet it was male. for his own use and benefit. - aa 


DECISIONS RELATING TO ‘THE ‘PUBLIC LANDS. 187 


I farther find from.the sviience that Tipton cotiea the Sac and Fox eouniey on 


July 1,. 1891, during the prohibited period. -Tipton,. on being asked ‘ When. was the 
first time you were on this claim?” replied, ‘The first time I was on that. land was. 
- the first days of July, 1891, on a trip through that country into the Creek Nation.” 

For the reason above assigned, together with the fact that Tipton is a disqualified 
homesteader as regards any land in the Sac and Fox country, by reason of having 
entered the country after the passage of the act. of. February 13, 1891, and before 
noon of September 22, 1891, your. said decision js affirmed, saons 8 pone for 
the land is dismissed, and Maloney’s entry is left intact. 

-The evidence shows that Tipton is entitled to a restoration of his homestead 
right, and while a restoration of right is usually. given upon the, allowance of an 
application to enter a specified tract, I think Tipton is entitled to a judgment on. 


the. record now submitted, and-it is ordered that his homestead right be restored, _ 


excepting, however, any land in the Sac and Fox aun by Treason of his. disquali- 
fication i in respect to these lands. 


, Tipton appeals to the Department, 

“The evidence shows that Tipton relinquished his entry No. 8096, 
“made September 29, 1891, because the land embraced therein. was cov- 
ered by the settlement sieht of one Pyburn, a prior settler ; and Tipton, 
received as a cousideration for his relinquishment: the sum of $200, 
from Pyburn, but that this was in payment for Tipton’s improyements,, — 
and was also understood to. be ai compromiss of saz contest — 
against Tipton’s entry. - 

‘The evidence further shows that: iipton purchased the relinquish- 
“ment of the land in dispute of one Dr. Goss, paying therefor the sum 
> of $180; that he:also paid to a contestant who filed a contest against — 
Goss’s entry the sum of $35; that he filed Goss’s relinguishment and — 
after his application was rejected: induced Maloney to enter the said 
land, paying Maloney’s fees for making entry, the sum of $14, - Tip- 
tons: contention is that he got Maloney to apply to enter the land as 
_ his friend, for the purpose of preventing any other person from enter- 
Ing the aa ‘This Maloney denies.- But it is not shown that Maloney 
had any understanding with Tipton to pay-any money for the privilege: | 
of entering the land. Maloney says he had not. Upon this evidence 
your view seems to be correct, that the object of Tipton was to get 
Maloney to-enter the-land- to protectithe land from entry.by any other 
person, pending his application (which had been rejected), and his 
application for a restoration of his homestead. right subsequently filed; 
that otherwise the transaction would be a gratuity from Tipton: to _ 
Maloney « of about $200, which is altogether unexplained. 

_ I concur in your office decision that Tipton having assisted Maloney 
to make his entry, furnishing - him with the money to pay the entry 
fees, cannot now be permitted to question that entry.. But I do not 
think that Tipton i is disqualified to enter land in the Sac and Fox’ coun- 
try by reason of his having passed | over the public highway from Okla- 
homa to the Creek ‘Nation in ‘J uly, 1891, during the prohibited ats | 
_ thereby crossing the land which he first entered and relifiquished. . 
. Your oftice decision is thus modified. | 
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TUSTIN v, ADAMS. 


‘otion for review of departniental decision of March 6, “1896, 22, 2 
L. Ds 266, denied by penne pectotary, Reynolds, nese: 8, 1896. | 


HOMESTEAD: SETTLEMENT—ENTRY—DEVISEE. 
BRYANT v. BEGLEY. 


Under the act of May ve 1880, the right of g a homestead settler palates back to ie 
| _ date of his settlement, and if at the date of his application to enter he has prior: 
thereto lived on the land and complied with the law for the statutory period, 

his. interest therein, in the absence of any inter vening adverse claim, becomes ait : 

" - once a vested and devisable right. a 


ai aonetang Reynolds to the Commissioner: ‘ie the General Land Office, 
August 8,1896. = (OG. J. G.) 


Ghats W. Bryant has appealed from your office decision of Febru: 
ary 4, 1896, denying a hearing upon the protest. filed by him against the 
final proof offered by John Begley, devisee of Martin Crow, on lots 3 
and 4, Sec. 30, T.255., R. 5 W. , Dodge City land district, Kansas. | 

The ground: ‘for aad denial was that the plaintiff, in his affidavit es 
pees failed to allege a cause of action. 

- The plaintiff in his affidavit adinits that the deceased antryman, 
Martin Crow, occupied the land i in question for grazing purposes and. 
improved the saine for a period’ of eighteen years prior to his death. 
But as the entryman failed to make homestead | entry | until June 23, 

1892, two years and three months prior to his death, the plaintiff urges 
that the five years of residence and impr ovements req uired by law from 
date’ of entry were not completed, and that the deceased entryman’s » 
devisee has not shown good faith in the matter of cultivation since the 
devisor’s death. The plaintiff likewise alleges that the settlement and. 
occupancy of the entryman prior to entry can avail him nothing unless 
residence and cultivation are shown for five years since date of entry. 

This point does not seem tobe well taken. The third section of the 
act’ of May 14,1880 (21 Stat. , 140) provides— 


_ That any settler who has settled, ‘or who shall hereafter settle, on any of the publie 
lands of. the United States, whether surveyed or unsurveyed, with the intention of 
elaiming the same under the: homestead laws, shall be allowed the same time to file 
his homestead application and perfect his original entry in the United States Land 
Office as is now allowed to settlers under the pre-emption laws to put their claims of 


2 record, and his right shall relate back to the date of settlement, the same as if he 


settled, under the pre- emption laws. 


The proof submitted shows that the déconsed onary iat resided on. 
this land prior to date of making entry, and that he. resided. thereon 
almost. continuously from date of entry: to the time of his death.. 
Thus according to protestant’s own admissions the entryman was quali- 
fied to submit final proof at the date he made entry, after due publica- 
tion of notice, he having been a settler on the land for a period of 
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‘eighteen. years. “As soon as she filed his application to enter the entrytiain’ | 
had ‘a vested right to this land which related back to the date of settle: 
ment. There is’no’ question, too, that under the rulings of’ the Depart- | 
ment this was a devisable right. © It does not appear why: Martin Crow 
“deferred perfecting his entry-for so long a time; but at the same time 
_it does not appear that there was any adverse élainiant. Iti is sufficient: 
to know that he was qualified to submit’ proof at the date of making 
entry by reason of his prior settlement: and. residence. 
This being true there would seem to be no occasion: ‘for the Depart. 
‘ment to enter into an investigation of the devisee’s good faith inthe 
‘matter of cultivation since his devisor’s death.. The devisor’s qualifi- — 
cations descended to the devisee, and it is not incumbent upon ‘him to - 
make a showing as to cultivation. Hence it was properly nore that 
‘plaintiff’ has failed to allege | a cause of action.’ _ mo 
The plaintiff attempts to raise the question as to the suihiclonayc of fie 
“will of entryman Crow to pass the full estate, for the purpose desig- — 
“nated therein, under section 2288 of the Revised Statutes, and that the 
‘said will is void for uncertainty. ' The interpretation of this will, either 
| ; as to its definiteness, or the legality of the estate it passes, or the pur- 
poses of the devise, is not a matter coming properly within the jurisdic- 
tion of this Department. . The will appears to have been duly admitted 
‘to probate. : ~ 3 rk oe a 
_ Your office decision is Hereny affirmed. 


. =] » . 5 i . in - 
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Spates 2. 
wie Pap ee Fee 


“MAKEMSON V. NDEs Hers, 


“Motion. for: review of depacimental decision ae April 28, 1896; 22. 
L D., 611, denied by Acting: cia pee 7 nenees 8, 1896, ) 


> ira * a 


on . FINAL PROQK—REPUBLICATION-PRE-EMPTION CLAIM. JY ae eS 
SILVA: 0, GONZALES. 


‘On the submission of pre- erption final proof, under’ an ofder of republication: éhe 
proof as originally made, should not be accepted in the rece of a protest 
against such action by an adverse claimant. 

In the case of a pre-emption filing made after the repeal of the mrocenin Hail law the 

burden of proof rests with the pre-emptor, as against an adverse claimant, to 

_ Show: settlement prior to said repeal and residence as requir ed by law, i 


Acting Secretary he ynolds to the. Commissioner gus the Gener al Land Office, 


August 8, 1896. Lie Zor ES (Pde O)..; 


' The land involved j in this ‘controversy i is’ ‘the N K.4 4 NE. 4 “of See. 33, 
and N. 4 NW. § of Sec. 34, T. 10.S., B. 15 B., Roswell, ‘New Mexico, " 
land district, and the plat of ‘said township was filed: in the local office © 
“March 2, 1891, On March 6, , following, Florencio. Gonzales filed declar- 
‘atory statement for the N. + NW. +Sec. 27, NE. + NE. + Sec. 28, and 
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the SW. i Sw, 4 of Sec, 22 of the same ‘owns and range, alleging 
settlement October 15,1885. On April 27, following, Felipe Silva made — 

homestead. entry of the E.4 NE. + of sce 33, and N.4 NW. 4 Sec. 34 
of said township and range, iteae ssttleniont October 4, 1887. 

. On May 16, 1891, Gonzales filed his application supported by a cor- 
roborated - ‘affidavit for an amendment of his filing to cover the N.4 
NW. 4 of Sec. 34, the NE.4 NE.4 of 33, and SW.4 SW.4 of 27 of 

said (owuahip: said tracts, pee the last named, bene sorted by 
| the homestead entry of Silva. 

_ Your office by letter of October 11, 1891, inca the local shiders to 

: advise Silva of the application of Gonzales for amendment of his filing, 
and to allow him (Silva) sixty days to show cause why it should not be 
granted. Silva subsequently filed an affidavit corroborated by several - 
witnesses, setting forth that he settled on the land October -4, 1887; 
that at that date said tract was unoccupied; that he has resided upon 
and cultivated the described land continuously, and that Gonzales did 

not reside upon the said tract or any part thereof; that he has never 

occupied or used any part of said tract since affiant settled there, 
except when his fence was broken or his possession invaded without 
his consent. | 

A hearing was thereupon onderdd by your office on this question. 
As a result thereof, the local officers filed dissenting opinions. On 
appeal, by your office letter of May 27, 1893, the amendment of Gon- 
zales was allowed, and it was also ordered that “the homestead entry 
_of Silva will be allowed to remain intact until one of said ee sub- 
mits his proof.” 

After publication of notice, Guishies, on September 22, 1893, sub- 
mitted final proof before probate clerk of Lincoln county, which was 
rejected by the local officers January 6, 1894, “for: failure to comply 
with Section 2274 of Revised Statutes.” _ | 

From this action Gonzales appealed, and with the papers trans- 


| ; mitted was a protest of Silva against said proof, on the ground that 


the publication was made in a paper not of general circulation in the 
vicinity of the land. Your office by letter of May 7, 1894, held that 
the proof should not have been rejected for the reason ened by the | 
local officers, because Silva had made no application for joint entry. 
~The protest of Silva was Sustained, and Gonzales was ordered to make 
‘new publication in a newspaper nenieal the land, “when if no protest 
or objection is filed, you will, upon payment of purchase price, issue 
final papers thereon.” New publication was made, fixing the time for 
submitting said proof before the probate clerk of Lincoln county 
December 22, 1894, and the same witnesses who testified to the first 
‘final proof are mentioned as witnesses in the second publication. — 

At the time and place mentioned Gonzales appeared, and formally 
_tendered the final proof made under the first publication, stating that 
he. “hereby submits the final proof heretofore made by him in this case, 
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and now on file in said Roswell land office.” Silva being erbient for- | 
mally. objected to receiving the RBIOON thus tendered, setting ark his 
objections at length. | | 

Prior to this, on February ! 24, 1894, Silva submitted his: nail roe! 
under his homestead entry before the same officer, the testimony being 
taken under objection by Gonzales. 7 

' Both parties submitted testimony on the potent offered by each, on 
the dates their proof was offered, and Gonzales offered himself and — 
both of his final proof witnesses for cross-examination, but Silva 
declined to cross-examine them, for the reason that | 
the final proof in the first instance having been rej ected, the testimony then given 
is in no wise a part of-this case. [Further, that] the contestee has not furnished a 
copy of the testimony referred to by him, and we canuot therefore cross-examine 
the witnesses without seing the original or a certified, copy thereof. (Further, ] | 
that any testimony that may have been given in the former application for final 
proof has no bearing directly or eecae on peednene hearing for final procs 
-that was begun anew. — 

Without taking any formal avons on the proof submitted by the 
parties, the local officers porn ee to your office the proof of a 
and stated that, 


the proof of Silva was held to await jeniain in the proot of Giawics which had | 
been forwarded to your office for your decision. 

- Your office, by letter of March 8, 1895, considered the matter anid 
held that under the evidence submitted at the several hearings, Gon- 
_gzales had the prior right to the land, and awarded him the tract.in 
controversy. The question as to the manner of submission of. final 
proof by Gonzales was not considered by your office. - 
_ Silva has appealed from your. said office decision, assigning two 

grounds of error. The first is to the effect that the decision is con- — 
trary to the evidence as to prior settlement and occupancy of the land; 
and the second raises the question as to the regularity of the proof - 
submitted by Gonzales, and it is contended that the first proof having . 


been rejected by your office and a new publication ordered, new proof | 7 


should have been submitted 


for the reason that the testimony taken in the former could not under any Tule of 
evidence be construed as applicable to or. a part of the record in the case at bar, 
‘unless the person offering such testimony should. allege and prove, that the wit- 
nesses testifying at the former hearing were at this time removed from the country, 
or for some other equally: good reason it was impossible to secure their testimony, 
and that the facts in their knowledge could not be proven by other parties; 


that the proceedings under the firsé. publication were void ab initio 


for if the first step was taken in. the wrong direction all furtlier progress in the | 
same line only increased the difficulty. We therefore take the position that the 
first publication being improper and not as required by law (as held by the Honor- 
able Commissioner) that all proceedings toward submitting final proof that were 
- had in pursuance with said illegal notice was necessarily illegal. | | : 


I am impressed with the force of Silva’s objection to the reception of _ 
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the: final oront submitted by Gonzales in 1893 under the Ppublioaten = 
‘made in 1894, It-seeins to have been contemplated by your office order. 
requiring new publication that the former proof submitted might be . 
‘received, ‘if no protest or objections filed.” As amatter of fact, how- 
‘ever, there was a protest and objection filed to its reception, upon 
grounds sufficient in themselves to have.excluded such testimony in a 
‘trial of a.cause in the courts., The further reason that neither the proof 
nor a copy thereof was presented before the probate clerk, where the 
- ‘hearing was had, so that counsel for Silva could inspect the same to. 
enable him to make an intelligent examination of the witnesses, was, 
in my judgment, a sufficient reason for him to refuse to cross-examine 
them upon the facts testified to in the final proof. It would seem also 
‘that it. was necessary for Gonzales to show in said final proof a com- 
pliance with the law between the date of the first submission thereof 
-and the last. As the record stands now, the proof submitted in 1893 
is presented under an advertisement made more than a year subsequent, 
and in the presence of an adverse claim and objection to the manner in 
which the proof was submitted. It would opie as if this progr: was 
‘not sufficient. 

In view of this conclusion, it is deemed advisable to ‘oman the case, 
“with instructions to require Gonzales to submit final proof as of the 
date of his second publication. Notice of this should be served on 
| ‘Silva that he may appear and protest against the same and offer such 
“evidence as he may desire. 
ae 5 may pe well to add that all pre-emption laws were cence by 

‘section 4 of the act of March 3, 1891 i Stat., 1095), with, however, 
this provision: | | | 


But all bona Jide claims inqnaliy initiated before the passage of this act under any i? 


“of said provisions of law & SO fee sia may be Toe mee due compliance we 
‘law, etc. ¢- 

~ Gonzales’ pre- enption declaratory statement, sicane séiléinent 3 in 
“1885, was not filed until March 6, 1891, sabasgnent to the repeal above 
Um entioned.’ The ‘burden is therefore upon him to prove settlement 
prior to said repeal and as alleged. There is no law in existence per- 
‘Initting pre-emption filmgs on. March 6, 1891, unless the claim had 
‘been lawtully initiated prior to March 3, 1891, and if a settlement on 
‘the land was sufficient to bring the preccae filing within the terms of. 
‘the proviso of. said act, it must be shown by a clear preponderance 
‘of the evidence that. there was a bona fide settlement, and that resi- 
dence was maintained thereunder as contemplated by law. This is 
_ especially true as applied to the case at bar, because at the time Silva 
made homestead. entry the records of the local office were clear as to 
.the fact in controver sy; his entry segregated the land, and any one 
‘attempting -to impeach it bya pre-emption filing based solely upos 
SDNOE settlement has the onus cast upon him to establish that fact. 

The case is therefore remanded for further proceedinesy as indicated 
herein. 7 | 
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"PETER DHALIN. Pee a ee 


“Motion for review of departmental decision of coat 24, 1896, 22 : 
| ‘L. D., 496, denied by Acting Secretary Reynolds, August 8, 1896. | 


PRIVATE LAND CLAIM—HOMESTEAD EN TRY. | 
Oenmeenns: OF DURAN DE CHAVEZ GRANT %. SAABEDRA. 


7 By the terms of section 14, ae of March 3, 1891, a claim of ownership, asserted 
under a Mexican private land grant, cannot be consider ed as against a homestead | 
entry on which final certificate has issued prior to the confirmation of. said grant. 


Acting Secretary y Re zynolds to the Commissioner of the General Land Office, 


August 8, 1896. (E. B. Jr.) - 


The confirmees of the Nicholas Duran de Chavez grant, a Mexican 
land grant, appeal from the decision of your office of September 16, 
1895, dismissing their protest, filed August 13, 1895, against the home- 
stead om of Roman Saabedra, No. 3042, aa March 24, 1888, for | 
the E. 4 of the NE. 4 of section 30, and the SH. 4 of the SE. 4 Of sec- 
tion 19, T.6.N., RB. 2 K., Santa Fe, New Mesicat land district, upon 
which final certificate No. 1987 issued June 27, 1893. | 
Appellants assert ownership of the tract covered by Saabedra’s 

entry, under the above named grant, which was made in June, 1739, 
and within the limits. of which said tract lies, and under a decree of 


the court of private land claims rendered August 22, 1893, confirming 


the grant to the heirs and legal representatives of the praca: said 
_ Chavez. This claim of ownership, together with the contention that 
all the lands embraced within said grant were reserved from govern- 
mental disposal by the eighth section of the act of July 22, 1854 (10 
Stat., 308), and by withdrawal in pursuance thereof in June, 1890, by 
direction of the Commissioner of the General Land Office, is the basis - 
of said protest. The ground of your office decision is that final home- 
stead certificate having issued to Saabedra prior to the confirmatory — 
decree aforesaid, his entry is validated by the fourteenth section of the 
act of March 3, 1891 (26 Stat., 854). The appeal insists that it was 
error to hold the entry valid anger said section, reasserts the conten- — 
tion of the protest as above stated, and urges that therefore the en 
certificate issued to Saabedra is null and void. : 
Section fourteen of the act of March 3, 1891 (supra) pions, 
; among other things: | | : 
That if in any case it shall appear that the innda: or any part HioReOE astiesa: to 
any claimant under the provisions of this act shall have been sold or gtanted by 


the United States to any other person, such title from the United States to such 
_ other person shal] remain valid, notwithstanding such decree. 7 


The issuance of final certificate to Saabedra for said tract amounted 
to a sale or grant thereof within the meaning and intent of the 
1814—voL 23——~-138 
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language quoted. Such certificate vested a right to patent, or in 
other words, an equitable title, in him for all the interest of the United - 
States in the said tract (Simmons v. Wagner, 101 U.S., 260; Detfebach 
®, Hawke, 115 U.8., 392; and Cornelius v, Kessel, 128 U.S., 456). 

It is unnecessary under the view the Department takes of the effect 
of said fourteenth section, as applied to the facts of this case, to. 
consider any claim of ownership under said Mexican grant, or the 


_ reservation contained in the eighth section of the act of July 22, 1854 
(supra), and the said withdrawal thereunder. Furthermore, said — 


eighth section was expressly repealed by the fifteenth section of the 
‘said act of March 3, 1891, thus terminating whatever jurisdiction this 
Department had thereunder relative to Spanish and Mexican land 
‘grants. Itis not incumbent upon the Department to go behind the — 
language above quoted from the act last mentioned to inquire whether 
-the tract in question was public land, or into the title of the United | 
States thereto at the time Saabedra made his final entry. That title, 
‘upon the payment by him of the lawful fees, and the issuing of the 
‘recelver’s receipt and the register’s final certificate prior to the decree 
-of the court of private land claims, vested equitably in. him and is- 
-validated by the express terms of the act. 

The question whether Saabedra has complied with the provisions of . 
-the homestead law otherwise than as alleged in said protest is not 
before the Department. Subject to such question, his final certiticate 
entitles him to patent for the said tract. The decision of your offiee 
-is affirmed. : 3 7 | 


ALASKA—FINAL PROOF. 
GEORGE W. GRAYSON. 


The territory of Alaska is constituted a land district by statute, and final proof on 
_ entries therein must be macle Ww rithin said distri ot. 


3 sais Ba Cs y fie ynolds to the Commissioner of the Gener cul Tana Office, 
7 = August 12, 1896. - (P. J.C.) 


By the record it 18 aoe that George W. Grayson made application 
to enter a tract of land, described as sur vey I No, 53, on Wood Island, in 
Sitka, Alaska, Jand district: containing 4.88 acres, Notice of publi- 
: pation was published in a are nearest the land, the first insertion 
being on July 22, 1893, and “the 21st day of December, 1893, at 10 
o'clock A. M., is appointed for such proceedings before this (the local) 
office.” The period of publication expired September 9th. On Sep- 
tember 26, following, an affidavit, dated and executed at San Francisco, 
California, was forwarded to the local office, setting forth that all of 
| the witnesses reside out of Alaska and at or near San Francisco, a 
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distance of about 1,784 miles from the land, “and it is apprehended | 


that said witnesses may be unable or will refuse to attend before said 
land office.” On this affidavit, the local: officers, on eon er 13, 1893, 
‘issued a commission 

+0 the United States Commissioner for the Nor thern district. of California, and the 
clerk of the United States circuit court of appeals for the ninth circuit, at. San 
Francisco, California, to talke the testimony 

of the witnesses named. The testimony of the witnesses was taken 
before this commissioner, etc., November 23, 24 and 25, and, it is stated, 
‘cash papers No. 5 ison Decen ber 27. 1893.” 

- On consideration of this matter, your office by letter of Api 8, 1895, 
directed the local officers to— 


require the claimant Grayson to re-advertise, post and publish notice of his inten-. 


tion te submit final proof, and to submit the same at the time and place advertised, 
and as reqnired by said regulations, and if said final proof shall’ show that he is 


entitled to a cash entry, the certificate and receipt, which are herewith returned, 


wiil be corrected sO. as to describe the land by metes and bounds. 


A motion for review of this decision was overruled, wher eupon the 


‘claimant prosecutes this appeal, assigning errors as follows: | 


. That ‘sich proof shows the bona fide occupation of said tract for trading 
oe 


2. That the taking of final proof at San Francisco under a commission issued by 


he register and receiver at Sitka is in pursuance of the practice of all courts and 
tribunals, for the taking of testimony of witnesses at a distance. 
3. That the officer before whom such testimony was taken, and who administerod 


_ the oaths therefor, was and is authorized by law as clerk of the. cirentt court of . 


appeals to administer oaths in the district of Alaska. ‘ 


4. That the date mentioned in the published notice of intention to make final 


' proof was notice to all contestants, protestants ‘and adverse claimants, to appear 


‘before said land office at the date advertised; that in the event of any such adverse © 


claimants appearing, of course such person would be entitled to cross-examine the 


witnesses, whose testimony is returned with the commission; that such testimony | 


taken without such appearance of an adverse claimant should be received as evi- 


dence in the case; that the fact of no adverse claimant appearing, renders it imma-~. 


terial what competent officer took the same, so that it was in pursuance of the order 
of the register and receiver of the Land Office. | | 

5. That it is impracticable for claimants at the westward in Alaska to make a trip 
of 1500 miles to Sitka land office to submit their final proofs, especially as the par- 
. ties interested and the witnesses.to be examined are mostly residents of the City of 
San Francisco, and make their summer occupations on the coast of ie by direct 
trips to and from said City of San Francisco. 

6. That it appears from the affidavits filed with the said proof that the notice of 
intention was posted on the land long prior to the date advertised for taking the 
sai and remained-so posted long subsequent to the taking of said proof. 

_ That the act of March 3, 1891, allows the Hon. Secretary to establish such 
reg eeperaen with reference to taking final proofs under said act as he may deem 
proper; that the regulatious of June 3rd, 1891, can be modified, if necessary, by said 
. Secretary, the officer promulgating ¢ the same, to couform to the necessities of claimants 
_making proof. 


8. That the readvertisement and posting of notice of intention would} be a an oner- 
ous and nnnecessary expense, as shown by the fact that no opposition was made by | 


Ae 
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amy contestant, seotesadk or adverse diatinant: to the acceptance of such aaaae on 
behalf of claimant at said land office, at the date named in the published notice of 
intention, or since filed therein. 


By section 8, act of May 17, 1884 (23 Stat. 24), the district of Alaska 
is “created a land district, and a United States land office for said dis- 


trict is hereby located at Sitka.” There is no law by which final proof 


on entries in that Territory may be made outside of the land district 
thus created. The universal rule has been that final proof must be 


made in the land district where the land is ‘situated, and at the time 
‘and place, and before the officers, named in the atic. This is spe- 


cifically contemplated by rule 22 (12 L. D., 591), of the circular oF “non- 


| mineral entries in Alaska,” which provides that: 


‘If upon the day appointed for making proof and wapineat for any tract of fan iy 
a person, association or corporation, any other person or the representative of any 


association or corporation, should appear and protest against the allowance of the 


entry, such protestant should be heard and permitted to cross-examine the claimant 
and his witnesses, and the complaint and the facts thus developed will be duly con- 
sidered by the ex officio register aud surveyor-general and such action taken as they 


‘may deem proper. Should the protestant desire to carry his action into a contest so 

-as to introduce the testimony of witnesses either for the government or in his owD _ 
. behalf, he should be required by said officers to file a sworn and corroborated state-_ . 

ment of his grounds of action, and that the contest is not initiated for the purpose — 


of harassing the claimant and extor bing money from him under a compromise, but. 
in good faith to prosecute the same to a final determination; and this atiidavit 
being filed, the said officers will immediately proceed to determine the controversy, 
fixing atime and place for the hearing of the respective claims of the interested 
parties, giving each the usual uotice thereof anda fair opportunity to preseut their 
interests, iz: accordance with the principles of law and eq uity applicable to the case, — 


‘as prescribed by the rules for the conduths of such cases before registers and receiy- 
‘ers of other local offices. . 


It is difficult to conceive how anyone claiming an adverse right to 


the land sought to be entered could protect himself when the witnesses 


appeared at a different time and place, outside the land district and 
gave their evidence. Such-a method would be doing violence to the 


law and regulations, and is without authority or precedent. . 


Your office judgment is, therefore, affirmed, 


TOWN LOT—OCCUPANCY—MUNICIPAL RI GHTS. 


=HANCE ET AL, v. CITY oF GUTHRIE. 


| Occupancy of a town lot as the tenant of anther, at the date of a townsite entry, 


confers no right to a deed upon such occupant. 

‘ Occupancy of a town lot as the basis of a claim thereto, to be etective, must be 
maintained up to the date of the townsite entry. 

The municipality may become a party to a contest between applicants for a town 
lot with a view to the assertion of its own rights under section 4, act of May 
1, , 1890. a. 
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. Acting g Seer etary y Re ynolds to the Commissioner of ‘he Geter al Land Office,» : 
eL- | August 12,1896. (EL B. y JT.) 


This is a contest for a teed to lot 6, block 55, in the city of Guthrie, 
Oklahoma Territory, under the provisions of the act of May 14, 1890" 
_ (26 Stat., 109). Of the numerous parties heretofore contesting for title. 
to said lot all but two, Thomas D. Hanee, and Andrew Frink and 
William Lowe (jointly), have dropped out of the case by default before. . 
the local townsite board or by failure to appeal from adverse decisions. 
The city of Guthrie appears as a party pursuant to paragraph 13 of 
departmental regulations of November 30, 1894, 19 L. D., 334, to protect 
its interests in the premises under the fourth section of said act.. The 
case comes before the Department on appeal by Hance, and Frink and 

Lowe, from your office decision of November 7, 1895, denying the for- 
~ mera deed on the ground of bis abandonment of the lot, and the latter. 
on the ground that they asserted no claim thereto prior to the entry of 
the townsite of Guthrie, and holding that the lot should be disposed 
of according to the provisions of section four above mentioned. This 


decision, as to Frink and Lowe, was adhered to by your office J anuary, ie 


24, 1896, upou review at the motion of this party. | | 
The cacord history of the case is fully set out in these decisions, and | 
further recital here, in detail, is therefore unnecessary. The evidence: 


is very voluminous and conflicting, but therefrom the following per: aa 


nent facts sufficiently appear: 
~. The lot in question forms part of the land opened to settlement at 
twelve o’clock, noon, on April 22, 1889, under the act of March 2, 1889 
(25 Stat., 1005), afd the President’s proclamation of March 23, 1889, 
pursuant thereto, and, of the towusite of Guthrie, which was enter ed 
August 5, 1890. The first actual oceupant of the lot was William C. 
Jones, then United States marshal for the district of Kansas, which 
included the country opened for settlement as above, whose tent was 
erected on the front part of the lot by his deputies prior to or very soon 
after the hour of the opening. Jones soon afterward erected: a frame 
building on the site of the tent, which he leased to different parties | 
until about October fir st, 1889. May 17, 1889, Jones was aw arded a | 
warranty certificate for elie lot by the town AatouEeS | 

On October 9, 1889, Frink and Lowe became tenants of fie Jones 
building under a lease executed through Jones’ agents, and contiuned 
to occupy the same as such tenants, renewing their lease in March, 1891, 
and to pay reut therefor, until shor tly before the second trial Boe the 
townsite board to deter ine the right tc possession, in November, 1894. 
Frink and Lowe now contend that they have claimed said lot in their ' 
own right since about December, 1889, when they first learned that Jones 
was their landlord. This pomention is utterly inconsistent with the 
established facts in the premises. After the entry of-said townsite the 


townsite board on August 23d gave notice for all claimants for lots in oe 


oe to present their, claims within. thirty days. Prior to the first ; 
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‘trial between claimants for this lot, January 26, 1891, seven persons. 
had filed claims therefor. Frink and Lowe, although then residents of 
“Guthrie, and engaged in keeping a restaurant on said lot, made no 
wesponse to this notice. Not until June 9, 1891, some time after a. 
decision by the local boar d, adverse to Jones and the other claimants 
and favorable to the city of Gather ie, and after appeal to your office, did © 
Frink and Lowe file an application for a deed for the lot. At, prior 
and fur a long time subsequeut to the townsite entry they were occupy- 
ing the premises only as the tenants of Jones, and had asserted no. 
claim hostile to ‘him. Jones had been properly decided, both by the | 
townsite board and your office, to have: been disqualified as an appli- 
cant for a deed to said lot by reason of his “soonerism.” But this fact’ 
is immaterial so far as the claim of Frink and Lowe is concerned. They 
entered upon the premises as tenants and continued there as tenants 
_ without claiming or asserting any other interest therein until June 9, 
1891. They evidently did not intend to deny Jones’ title when they 
entered. The first distinct claim they set up to the lot was when they 
filed their application with the townsite board. They were not occu- 
pants in their own right within the meaning of the law at the date of 
‘the townsite entry, and this fact is conclusive against them in their 
present claim (Benson v. Hunter, 19 L. ‘D., 290, and Bowie v. Graff, 21 
L. D., 522), 

Hance’s occupancy of said lot commenced about 2:30 P.M. April 22, 
1889, was continued, as shown by the evidence and more fully stated 
in your office decision, by residence, until the latter part of May, fol- 
lowing, and by improvements until about the last of November, 1889, 
_ when the remnaut of a building ke had placed thereon was thrown off 
by the agent of Jones. He was not thereafter in any sense an occu- 
pant of the lot. He took no legal steps to regain possession other 
than to bring his claim before the townsite board. His contention, 
that he removed from the lot in May, 1889, because his business as a 
réstaurant keeper was rendered unprofitable and the health of himself 
and family jeopardized by the proximity of several privies, and that 
he feared to return to its former place on the lot the lumber that was 
thrown off, or attempt to maintain any improvements thereon, lest he 
become liable as trespasser, and that therefore his failure to retain any 
possession of the lot is excusable, is not sound. No force or threats 
were used to eject him or to frighten him away. He left of bis own 
accord, taking up his residence shortly afterward on a claim near the 
city upon which he continued to reside at the date of the townsite’ 
entry.. The lumber he used to build sidewalks in front of the Capital 
Hotel, then owned or leased by him in the same city. : 

It is in evidence that when asked why he hauled: bis lumber away, | 
he stated that it was of no use to keep it there, as ‘‘ Jones will beat me 
anyway.” He must be regarded as having abandoned his possession, 
or right. to possession of said lot when he acquiesced in the removal of 
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his. improvements -by hauling away the last. vestige thereof without. 
protest to Jones or his agent or making any apparent effort to have it’ 
restored, or in any other way to maintain an occupation of the lot. 

Section four of. the act referred to above is as follows: 

That all lots not disposed of as hereinbefore provided for shall be sold under the 
direction of the Secretary of the Interior for the benefit of the municipal govern- 
ment of any such town, or the same or any part thereof may be reserved for public 
use as sites for public buildings, or for the purpose of parks, if in the judgment of* 
the Secretary such reservation would be for the public interest, and the Secretary’ 
Shall execute proper conveyances to carry out the provisions of this section. 

Your office decision is affirmed. Said lot will be disposed of under: | 
the provisions of the section set. forth above. . 


TIMBER TRESPASS—SETTLEMEN'T. 
ae OSEPH OLUPFORD. 


on Thisted is no aqmeutys in tite Department to accept in . settlement ofa timber ae 7 
an amount less than that found due the government, 


Acting Secretary Reynolds to the Commissioner of the General Land Office, 
(J.1.P.) 8 August 13, 1896. — (A.M) 


~ On the 16th ultimo you submitted the report of. a timber, frospaus on: 
certain unsurveyed non-mmineral public lands in Montana. by Joseph. 
Clifford, together with his propositions to settle for the wood involved | 
in the trespass. | 

It appears that Clifford cut: three hundred and. thirteen cor in of wood | 
from the lands, knowing them to be of the above character; that he 
sold fifty-five cords and that two LL and fifty: eight cords remain 
on the ground where cut. 

The trespass was a wilful one and antae the decision of the U.S. 
supreme court in the Wooden-ware case—106 U. S. 432—the govern- 
ment is entitled to damages in settlement thereof in the sum of $644. 
This total includes $192.50 the amount received by the trespasser for 
the wood sold by him and $451.50 the reported value of the remainder. 
of the wood where found. | - 

In order to effect a settlement Clifford has submitted, one after the 
other, three propositions. The latest and best of hose contains the. | 
offer to pay $313 for the wood at $1 per cord. | 

In summing up the case your letter states that this 
proposition does not cover the full-amount of his liability for the enhanced value of 
said tinber and under a strict construction of the law, the proposition would have 
to be rejected. 

Doubts are also expressed in your letter | as to the recovery of. any 
amount in case of suit and that it is not probable that judgment would. 
be rendered for an amount. in excess of that offered and ‘you have 
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% accordingly recommended that this last proposition be accepted in fall 


of his liability. 

I do not agree with this recommendation. 

In stating the case, and in referring to one of Clifford’s S propositions, 
3 you used this lan guage: . 7 


>. the proposition was rejected, in view of the decision—d ive 240—that ieee is no 
authority i in this Department for accepting in settlement for trespass an amount less 
than that due the government. 


The ruling i in the decision cited is that which governs in all cases of 
_ timber trespass and was properly applied by you in rejecting the propo- 
‘gition then before you. It is equally applicable to the proposition that. 
Tam asked to accept, for in both propositions the offer is below the 
- amount ascertained to be due the government. - 

The only course open to this Department is to submit the case to the 
Department of Justice for civil suit. With that end in view the orig- 
inal papers submitted by you are returned herewith that you may 
supply copies of them for transmission to the Attorney General. 


Woop v. BEACH, 


- Motions for review and rehearin gin the case above entitled denied 
by Acting Secretary Reynolds, August 15, 1896. See departmental 
decision of perce 26, 1896, 22 L. D., 382. 


LEAVE OF ABSENCE—EFFECT OF APPLICATION. 
HsTHER L. WILSON. 


On a proper showing a second year’s leave of absence may be granted without 
requiring an intervening period of personal presence on the land. 

Where an application for leave of, absence is wrongfully denied, aud afterwards 
allowed on appeal, the applicant will be protected us to any absence during the 
- period covered by the application. . 


Acting Secretar ry Reynolds to the Commissioner of the General Land Office, 
August 15, 1896. —_ (J. L. McO.) 


_, Esther L. Wilson has appealed from the decision of your office, dated 
November 16, 1895, rejecting her application for leave of absence for 
one year from October 1, 1894, from her homestead claim, to wit, the | 
SW. } of Sec. 29, T.15 N., R.14 W., Kingfisher land district, Oklahoma 
‘Territory. 

Mrs, Wilson had been absent from her claim for one year, because of 
a failure of crops. When the year of her absence had nearly expired 
she was taken sick with asthma, with which she was confined to her 
room and her bed (in Lawrence, Kansas), She thereupon applied for 
another year’s leave of absence. , | re 
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Your office decision quotes the law of March 2, 1889 (25 Stat. , 854), 
providing” for leave of absence, for certain reasons ‘specified, «for a 
period not exceeding one year at any one time”; and it holds that,. 

_ in view of the fact that said party has been granted a leave of absence for one year, 


under section 3 of said act, she cannot be granted an additional leave of absence for 
one year without any period of time intervening, 


The Department has held that 


when the condition named in section 3, act of March 2, 1889, are made to appear to 
the local office, leave of absence should not be denied for the reason alone that no _ 
period of personal presence on the land has intervened between the expiration of a 
formal leave and the application for a second or subsequent leave. ae Lockhart, 
eee 22-1. D., 706. ) 


In my opinion, in view of the showing nade by Mrs. Wilson in the © 
case at bar, a second year’s leave of absence should have been granted 
~ without requiring her to return to the claim. But inasmuch as nearly 


two years have elapsed since the application the case will be treated 7 


as though said application had been granted, and any absence on lier 

part from the land during the period designated in said Peappueaeny 

will be protected under the provisions of the law. an 
The decision of your office is reversed. 


HOMESTEAD CONTEST—PRIORITY OF. SETTLEMENT. 
SUMNER Vv. Roberts. 


In case of a contest against an entry on the ground of a prior settlement right, the 
- burden of proof is upon the contestaut to show that his settlement antedates 
both the entry and settlement of the contestee, aud if he fails to thus show such 
priority the entry must stand... 

In a contest of such character, doubt as to the fact of priority, or a finding of shane : 
taneous settlement, does not justify an arbitrary divisioa of the land between 
the parties, or an award thereof to the highest bidder. :3 


Secretary Smith to the Commissioner of the General Land Office, August 
CNTs) Ag 4, 1896. | | (CG. J. W.) 


On September 28, 1893, Albert M. Roberts mace howostead: entry of 
the NE. 4 of Sec. 2, iV 25 N., R. 1 W., Perry, Oklahoma. This land 
is in the Cherokee Outlet, and was paoned to settlement September 16, 
1893. 

On October 27, 1893, William M. Sumuer filed a contest against said 
entry, alleging» settlement prior to said entry and prior to- Roberts’ 
settlement. | | 

The case was ieoea on November 30, 1894, and the local officers found 
that both parties arrived on the land on the evening of the 16th of 
September, 1893, and performed certain initial acts of settlement which 
were followed by more valuable and permanent linprovements, within 
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a reasonable time, and that each had established a residence on the 
land. They: say that— | 


while there is « conflict in the testimony ou this point, we think there is a prepon-_ 
derance going to establish the fact that contestant was the first of these parties to. 
reach the |: and on the day of the opening and claim the same as a homestead, . 


From this devision Roberts appealed. On my, 24, 1895, your office, 
passing upon the case, said: 

‘The testiniony is conflicting as to 3 Ww hether the plrintitt or defendant reached the. 
land first. . 

The plaintiff introduced fifteen witnesses and the datondantt nine witnesses. From 
an examination of all the evidence on the question of pitor settlement, a preponder- 
ance shows that the plaintiff was the first to reach the land and make settlement. 
| Sumner built a house and established residence on the land, October 

3, 1893. Roberts built a house and established residence on the land. 
December 16, 1893. Both parties seem to have manifested good: faith. 
Their respective rights clearly hinge upon the question of fact as to. 
which arrived first upon the land and staked it. In some almost simi-_ 
lar cases, the settlement of the question of fact has been evaded and 
the practice resorted to of dividing the land between the parties. The | 
Department has had occasion to consider the soundness and propriety 
of this policy, which seems to have been adopted to some extent with- 
out the careful vonsideration it should have received. It is believed 
that there is no express authority of law for the Department of its own 
motion to cut up and divide the lands which constitute a homestead as 
applied for by the parties. If the authority to do so is to be found in 
the supervisory powers lodged in the Secretary, it should be used only 
in cases where it manifestly furthers justice, and denies no legal right. 
to either of the parties. : 

In cases where entries have been made and contests thereafter insti- 
tuted upon the ground of prior settlement, unless the contestant shall 
successfully carry the burden of. showing by proof that his settlement 
antedates the entry, and the settlement of the entryman, the rule that 
the entry will stand will be adhered to. The cases in which this rule 
would seem to have been disregarded will no longer be regarded as 
precedents to be followed. The fact of prior settlement is. lawful 
authority for the cancellation of an entry of record, but. evidence which 
leaves the question in doubt as to which settled first, the entryman or. 
the contestant, and is without some degree of ere ponance in favor. 
of the contestant, will leave the entry intact. Even if the evidence © 
should show that settlement was made simultaneously by. a contestant 
and an entryman, this will not authorize the cancellation of au entry — 
properly of record as was held in the recent case of Perry et al. v. Has- 
kins (23 L. D., 50). Your office in the case of Heatherton v. Montgom- | 
ery, in which you reversed the local officers, held that if, under an 
allegation of prior settlement, simultaneous settlement was shown 
msteat that it would authorize the cancellation of the entry and the 
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division of the land. ‘There ‘seems to have been no appeal from that 
decision.. ln the case of O’Toole v. Spicer (20 L. D.,-392), the same. 
“principle seems to have been announced by your office, and acquiesced. 
in here, avd in some other cases the principle is to some extent recog: 
nized.. The result is apparently to multiply conflicting decisions and 
to afford facilities for evading the responsibility.of deciding at all, in 
difficult cases, by. simply classifying them as doubtful, and making. 
doubt the basis for a division of the land. It is believed that the legal 
rights of parties will be-best secured and greater uniformity in deci- 
sions reached, by following the law, and abandoning the practice of 
forced division of homestead lands. In cases where parties themselves 
regard. their rights, as so nearly. equal ‘and so difficult of demonstra- 
tion, as to induce them to voluntarily agree to a division of the land, 
there is no objection to their doing so; but there is no lawful authority, : 
in the Department to compel, compromise, and force a division of a 
homestead by an alternate judgment of sale, unless division is agreed 
upon. In cases of simultaneous applications to enter, the regulations 
of the Department provide, that where neither party has improvements 
on the land the right of entry should be awarded to the highest bidder, 
as between the applicants (Circular G. L. O., 1895, p:.14). - This can. 
hardly be construed into authority for either dividing the land, or for 
offering it to the highest: bidder, after entry and after settlement, upon 
_the theory that the settlements were simultaneously made, since the 
rule does not apply to cases where either party isa settler. The deci- 


sions in which it has been said that in contests in cases based on prior 


_ Settlement, the record. entry is without significance, go too far, and are 
misleading, since the assertion of priority of settlement is an affirma- 
tive declaration that the contestant-was the first settler, and denies 
the right of the entryman, both by virtue of his entry aud by virtue of 
his settlement. It follows that the assertion of a right based on prior- 
ity of settlement, where an entry of record is in the way, puts the » 
- burden on the coutestant of showing that he not only made settlement 


before the entryman made entry, but before he made settlement also, — 


and failing to do this the entry will stand: It may be said that as set- 

tlers have three months within which to make entry, after settlement 
no entry made and allowed within that time ought to have any signifi- 

cance as against him. This law was not intended to encourage delay 
in aking applications to enter upon the part of settlers, but simply 
to fix the limitation beyoud which delay could not go, without termi- 
nating such settlement rights as to third par ties. There is no reason 
why, as between contesting. settlers, the one. first makin 2 application 
to enter and getting his application on record, should not have the 
benefit of his diligence. It is a general rule that the law favors the. 
diligent, and it is upon this the rule rests, that the first qualified appli- 

cant in order of time, to enter land subject to entry, shall be awarded 
the right to make such entry, over others who make application later. 
An entry of record which is not fraudulent cannot be treated as.4 


~ 


“ 
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nullity signifying nothing at all. It follows that where a contest is’ 
based on priority of settlement, and the defendant has an entry of 
_Yecord, and the plaintiff fails to show prior settlement, and only shows. 
simultaneous settlement, that he fails to show a lawful cause for the © 
cancellation of the entry. The decisions in which the questions herein’ 
discussed may seem to be in. conflict with this decision may stand as 
the law of the cases wherein they were rendered, but will not hereafter 
be followed as precedents.. Having discussed the rules applicable to 
contests generally based on prior settlement, it remains to apply oe 
principles to the case under consideration. 

The locat officers and your office have concurred in finding that con- 
testant made settlement prior to defendant, and prior to his entry. 
The record seems to support this conclusion. Your office decision is 
accordingly appe oved, and the entry of nue defendant: will be canceled. 


NoRTtH PERRY TOWNSITE ET AL. 2. “MALONE, 


Motion for review of departmental decision of July 9, 1896, 23 L. D, 
87, denied by secr ay Smith, August 27, 1896, 


RAILROAD GRANT—~TERMINAL LIMITS: _ADJUSTMENT. 
NORTHERN PAcIFIC R. Rk. Co. 


The arrangement made between the Northern Pacific, aiid the Lake Superior and 
Mississippi companies with respect to the latter company’s line of road from - 
Thomson’s Junction to Duluth, was such a cousolidation, confederation, and 
association of the two.companies as was contemplated by the grant to the former 
company, by.means of which! said company effected its connection with Lake 
Superior, and thereby fixed the eastern terminus of its grant at Duluth, the 
point of said connection. 7 

In the adjustment of the grant to the Northern Pacific between Thomson’ s Junction 
and Duluth the land covered by the prior grant to the iake Superior company 

- must be deducted, so that between said points the Northern Pacific company will 

take only the granted lands within the lateral limits of its own grant, which fall 

outside the limits of the former grant, anid will .be entitled to indemnity only 
for losses sustained ontside the limits of the former grant, : 


Secretary Smith to the Commissioner of the General Land Office, August | 
(7, 1896, | (A. B. ce 


On November 18, 1895, this Department had before it for considera- 
tion list No. 21, embracing certain selections of lands for indemnity pur- 
poses, by the Northern Pacific Railroad Company, the bases whereof 
were alleged losses within what were claimed to be the primary limits. 
of its grant in the State of Wisconsin east of PEDO City. See 
21. D., 412. — 
It was decided in. that case that said company had no land erant on - 
account of constructed road within the State of Wisconsin east of 
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Superior City, and the list submitted, for that reason, was not approved. 
Whether said company had any land graut east of Thomson’s Junction 
in the State of Minnesota was a question suggested but not decided, 
because not properly an issue in the case; and for the. further ‘reason 
‘that certain necessary evidence was notin the record. In view thereof, — 
however, you were directed to stispend action upon all cases involving 
the question of the company’s right to a grant between Thomson’s | 
J unction and Superior City until that question could be determined i in 
a case properly presenting it. | 
On May 14, 1896, you transmitted to this Department a letter ad- 
dressed to your office by Messrs. Britton and Gray, local counsel for 
‘the Northern Pavitic Railroad Company, under date of May 8, 1896, 
inclosing certain documentary evidence bearing upon the question, ai 
asking that the same be referred to this Department for final action 
thereon. By said letter and accompanying papers the question of the 
company’s rights under its grant east of Thomson’s Junction is pre- 
sented and asked to be determined without further delay, in order that 
the company may be speedily relieved from the effect of. said suspension. 

“The documentary evidence now furnished by said company consists | 
chiefly of certain written agreements nade between the Northern 
Pacific Railroad Company and the Lake Superior and Mississippi Rail- 
road Company, and various other parties, relative to the future use, 
occupancy and ownership, by said railroad companies, of that portion 
of the railroad previously constructed by the Lake Superior and Mis- 
‘sissippl Company, running from Thomson’s Junction to Duluth on Lake 
Superior. As far as material to the question under consideration, this — 
evidence will be more particularly referred to later on. 

In order to determine the question presented it is necessary to refer 
briefly to some of the provisions of the act of Congress by which the 
‘Northern Pacific Railroad Company was incorporated. That act was 
_ passed July 2, 1864 (13 Stat. 365), and by the first section thereof “ae 
Northern Pacific Railroad Company was— 


‘Authorized and empowered to lay out, locate, coustruct, furnish, maintain, and . 
‘enjoy a continuous railroad and telegraph line, with the appurtenances, namely, 
» beginning at a point ou Lake Superior, in the State of Minnesota or Wisconsin; 
_thence westerly by the most eligible railroad route, as shal] be determined by said 
company, within the territory of the United States, on a line north of the forty-fifth 
‘degree of latitude to some point on Puget Sound, with a branch, via the valley of the 
Colbie) River, to a point at or near Port] aud, in the State of Oregon, etc. 
- The company was invested with all the owers srivileges and i immuni- 
pany p ot 
ties necessary to carry into effect the purposes of its incorporation, 

By the third section of the act there was granted to said company, 
for the purpose of aiding in the construction of said railroad and tele- 
graph line, and to secure the safe and speedy transportation of the 
mails, troops, muuitions of war, ete., over its said line of railway— 


- Every alternate section of public Jand, not: mineral, desig nated: by odd numbers, 
to the amount of twenty alternate sections per mile, on each side of said railroad — 
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“line, as said company may adopt, through the territories of the United States, and 
| ten: alternate sections of land per mile on each side of said railroad whenever it 

passes through any state, and whenever on the line thereof, the United States have 
full title, not reserved, sold, granted, or otherwise appropriated, and free from pre- 
emption, or other claims or rights, at the time the line of said road is definitely fixed, 
‘and a plat thereof filed in the office of the commissioner of the general land office, ete. 

Provision was also made in said third section for the selection by the 
company of indemaity lands in lieu of those lost in place because 
granted, sold, reserved, etc., or otherwise disposed of prior to the defi- 
nite location of its line ot road. -auen follow two provisos in these 
words: | | 

Provided, That if said route shall be nee | upon the line of any other iveud route 
to aid in the construction of which lands have been heretofore granted by. the United 
States, as far as the routes are upon the same general line, the amount of land here- 
tofore granted shall be deducted from the amonnt granted by this act: 

Provided, further, That the railroad company receiving the previous grant of land 
‘may assign their interest to said ‘‘Northern Pacific Railroad Company,” or may.con- 
solidate, confederate, and associate with said company pen the terms named in the 
first section of this act. 


By the fourth section it was provided that ssichiover said company 
should have twenty-five consecutive miles of said railroad and telegraph 
line ready for the service contemplated, the President should appoint 
three commissioners to examine the same, upon whose report, if favor- 
able, patents were to issue for the lands as far as earned; and, from 
. time to time, as every additional twenty-five miles were ready for 
service, and verified by said commissiouvers in the manner prescribed, | 
‘patents shonld issue for the lands ear ved, etc., and so on until the road 
was completed. 

By the eighth section it was provided, as one of the conditions of the 

etant, that the whole road should be completed by July 4, 1876. This 
limitation was extended, however, for the period of two years, by the 
act of May 7, 1866 (14 Stat. , 355). - 
It is not deemed necessary to refer specifically to the several plats or 
maps of general route filed by the compary at different times prior to 
the definite location of its road, presumably under section six of the 
grauting act. lor a detailed statement of the transactions of the 
company in this regard, reference is made to the decision Sa 1k 
211: D., 412, hereinbefore mentioned. | 

On November 20, 1871, the company filed its first map of definite 
location. The road as iecated by that map started at the point of its 
junction with the Lake Superior and Mississippi Railroad, at Thomson, 
in Minnesota, and extended westward to the Red River of the North at 
‘Far go, Dakota. — 

‘By act of May 5, 1864 (13 Stat., 64), Bouateas had mee a laid grant 
to the State of Manet for the purpose of aiding in the construction 
of arailroad in said State from the city of St. Paul to the head of Lake 
‘Superior. ‘This grant was for the amount of five alternate sections: per 
mile, on each side of said railroad, on the line thereof, within said 
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‘State. The Lake Superior aud Mississippi Railroad Company became 
the grantee of the State of Minnesota under that act, and had con- 
structed the road: in aid of which the erat was made prior to the 
filing by the Northern Pacific ( ompany of its said first map of definite 
location. The latter company had, however, on March 6, 18635, filed in 
‘your office a plat or map on which was designated the piieial route of 
the entire line of its road from Lake Superior to Puget Sound, making 


-. Duluth, on said lake, the initial or starting point. From Thomson, in 


Minnesota, eastward to Duluth, in said State, the route of the former 
company’s road, and the designated general route of the latter com- 
pany’s road, were found to be upon the same general line. 
- This was the condition of things on July 9, 1870, at which time, is 
‘appears from the evidence submitted and forwarded with your said 
letter of transmittal, an agreement was entered into between the North- | 
“ern Pacific Railroad Company, the Lake Superior and Mississippi Rail- | 
road Company, the Lake Superior and Puget Sound Company, and the 
Western Land Association, whereby it was stipulated and agreed, 
among other things, that ‘ie Northern Pacific Company should con- 
‘nect its road with the road of the Lake Superior and Mississippi Cotn- 
pany at or near the Dalles of the St. Louis River, in Minnesota (a. point 
‘practically the same as Thomson), in order to open direct communica-— 
tion by rail with the town of Duluth, and to maintain such connection 
‘so as to make Duluth “one of its principal points of trade and trans- 
shipment on Lake Superior ; ;” and to accomplish that object it was 
further agreed that said two railroad companies should enter into just 
and equitable running arrangements. It was also agreed that the 
Northern Pacific Company should make its first connection east from 
- said point of intersection by way of the line of the Lake Superior and 
‘Mississippi Company, and that it would not build any other road for 
‘the purpose of forming such eastern connection prior to the completion 


- of its road to the Missouri River. Under what authority this agree- 


‘ment was made does not appear. It is hardly such an agreement as 
_ was contemplated by the fifth section of the granting act, wherein it 
- was provided that: 

It shall be the duty of the Norther n Pacific Railroad comand to pontine any other 


railroad which shall be authorized to be built by the United States, or by the legis- 
lature of any Territory or State in which the same may be situated, to form running 


~* gonnections with it, of fair and equitable terms, 


though probably made in view of that provision. | 

Running arrangements were entered into between the — railr oad 
companies in accordance with said agreement, and, presumably, the — 
‘same were continued until January 1, 1872. On that date an agree- 
ment in writing between the Lake Sipericr and Mississippi Railroad 
Company and the Northern Pacific Railroad Company was made, — 
. whereby the former. company agreed to sell and does sell to the latter 
company an undivided one half interest in, a and the right to Jointly 
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use and operate, that portion of the former company’s main line of rail- 
~ road between Thomson’s Junction, in Minnesota, and the city of Duluth, 
on Lake Superior, in said State. - The consideration for the sale was - 
the sum of $500,000 which was to be paid by the Northern Pacific Com- 
pany on the first day of January, 1896, if the premises on: that date 
should be unincumbered of certain existing mortgages, or as soon there- | 
after as they should become free from said mortgages; and until said 

siun of $500,000 should so become due and payable the Northern Pacific 

Company was to pay semi-annually, as interest thereon, on the first 

days of January and July of each year, the sum of $17,500, to be | 
applied to the payment of the semi-annual interest accruing upon cer- 


tain mortgage bonds of the said Lake Superior and Mississippi Rail- 


road Company, and certain taxes against the same. Provisions were 
made for the joint occupation, use, and operation of the road. by the 
contracting companies; and at the same time a deed was made and 
executed by the Lake Superior and Mississippi Company, conveying to © 
the Northern Pacific Company an undivided one half interest in all 
that portion of the grantor’s said main line of railroad between Thom- - 
_ son’s Junction, in Minnesota, and Duluth, on Lake Superior, and in all 
and singular the appurtenances thereto belonging, in accordance with 
the terms of said agreement, By this arrangement the Northern Pacific © 
Railroad Company was evabled to connect and did connect its road. with 
' Lake Superior at Duluth, in Minnesota, from Thomson’s Junction, in 
said State, a distance of about twenty-five miles, over the line of a 
railroad to aid in the construction of which lands had been previously 
granted by the United States (act of May 5, 1834, supra). 

A third agreement is filed in the record, dated August 9, 1876, which 
was made between the Northern Pacific Railroad Company. as party 
of the first part, the Lake Superior and Mississippi Railroad Company, 
as party of the second part, and certain persons representing the hold- 
ers of the first mortgage bonds of the latter company,.as parties of the 
third part. It is not deemed material to refer tothe matters contained 
in this last agreement further than to say that it expressly confirms to 
the Northern Pacific Company all the rights acquired by that company 

under the aforesaid nagrecnient and deed of conveyance of January 1, 
1872. 

After having continued thus for a number of years to operate its rail- 
road, from Lake Superior to Thomson’s Junction nnder the said agree- 
ment and contract of purchase of January 1, 1872, and westward from | 

the latter point overthe line of road constructed by itself, the Northern. 
Pacific Company, in July, 1882, filed what purports to be a map of 
- definite location eastward from Thomson’s Junction to Superior City, 
_ near the western end of Lake Superior, in Wisconsin, and thence fur- 
_ ther eastward to a point on Bad River, off Lake Superior, in said State. 

A railroad was finally | constructed by said company, over the route. 
thus located, as far east as Ashland, Wisconsin, but no road has ever 
been constr ucted beyond that point. | : 
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The claim of the company is that under its granting act, it is entitled 
to the full amount of ten alternate sections per mile on each side of the | 
road thus constructed by it, between Thomson’s Junction, in the State — 
of Minnesota, and Ashland, in the State of Wisconsin. The Depart- 
ment having already held (21. L. D., supra,) that the company had no 
land grant east of Superior City, it eee to be determined what its 
rights are, if any it has under said grant, between Thomson’s J unction 
and Superior City. The solution of this question involves also the | 
determination and final settlement of the eastern terminus or initial 
point of said railroad as contemplated by the granting act. 
The road was to begin “at a point on Lake Superior in the State of 
Minnesota or Wisconsin,” and was to run from that point westerly, by 
the wost eligible railroad route within certain prescribed lateral limits, 
“to some point on Puget’s Sound.” We have seen that the first con- 
nection with Lake Superior made by the company was at Duluth, which 
is situated slightly north of the western end of said lake, in Minnesota: 
that # second counection with said lake was made by the company some 
ten years later, at Superior City, in Wisconsin, slightly southeast of 


the western end of said lake; and that. a third connection was made 


still later at Ashland, in the latter State. It necessarily follows from 
the decision that the company has no land grant east of Superior City, 
that Ashland can not be considered the eastern terminus of the road. — 
under the grant. Wither Duluth or Superior City, therefore, must be 
' established as such terminus or initial point. | 
It is evident that Congress had in mind the secur ing of a line of rail- 
way transportation, connecting the waters of Lake Superior on the east 
and those of Puget’s Sound on the west. .To secure that connection, 
_and the consequent advantages which would accrue to the government — 
in many ways, and especially from the opening and development of the 
immense territory through which. the road was to pass, a very large 
grant of lands was made. But it was not the intention of Congress, in 
mny judgment, that the grant could be enlarged by: extending the road 
to a greater length than was necessary “by the most eligible railroad 
route” to accomplish the end desired, or that the company, when it had 
once effected a connection of its road with Lake Superior, within the 
terms of the grant, should be allowed, subsequently, to make another 
and different connection, and thus increase the amount of its grant. 
The road was to be constructed from “a point” on Lake Superior to 
“some point” on Puget’s Sound, and two ways were prescribed in the | 
granting act whereby this could. be accomplished : | 
First: The company might construct its own road upon the entire - 
route between said two points, or 
_ Second: If said route should be found to be upon the line of any 
other and prior land grant railroad route, as far as the two routes were 
upon the same general line (that is, as far as the route or general line 
selected was common to both roads), the company receiving the previ- 
ous grant might assign its interest to the Northern Pacific ompeny or 
(1814——-VoL 283——14 | | 
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might <oouspliastes confederate and associate”. with said company for | 
the construction and operation of the road along such common route, . 
In any event, however, so far as the two roads were upon the same 
general line, ‘he amount of land previously granted was to be deducted 
from the amount granted by the Northern Pacific act. 
_ There can be no doubt that, westward from Thomson’s J unction, the 
compan y adopted the former plat, and constructed its own road.. But 
the question here presented is, whether or not the arrangement effected | 
_ between said company and the Lake Superior and Mississippi Company. 
by the agreement and contract of purchase of Jany. 1, 1872, was such 
‘a consolidation, confederation or association: of the nee eoads as was 
contemplated by the granting act. If it was, then the rights of the 
Northern Pacific Company east of Thomson’s Junction are to be meas- 
ured and determined by the aforesaid two provisos of the third section. 
of the act, aud the city of Duluth, on Lake Superior in Minnesota, must 
be ecpenced and established as the.eastern terminus, or initial point, 
of. the company’s road. . wh ty be akg 
- Upon this question the facts appear to be, (1) that the routes of ihe 
two roads were found to be upon the samé general line between Thom- 
son’s Junction and Lake Superior; (2) that by the said agreement and 
contract of purchase the Northern Pacific Company became the abso- _ 
~ Jute owner of the one half interest of the main line of railroad between 
these two points, which had been constructed by the Lake Superior 
and Mississippi Company under a previous congressional land grant; 
(3) that. by said agreement running arrangements were formed and 
entered into, and the two companies becaine associated togetler-in the 
ownership, use and operation of the said main line railroad between said 
points; (4) that the Northern Pacific Company thus effected the con- 
nection of its own constructed road with Lake Superior, the eastern, 
terminal limit of its grant; and (0) that said company continued thus 
‘for nearly ten years (and the arrangement still continues for aught the 
record shows}, and until after the time limited by the grant for the 
completion of its road had elapsed, to use and operate the line of road. 
it had thus acquired, in all respects as though it were a part of its own 
main line of road from Lake Superior to Puget. Sound, required to be | 
| constructed by its grant. 4 
In view of these facts it is difficult to arrive at any sie cone aa 
than that the said arrangement was a consolidation, confederation aud 
association of the two fonds. such as it was the intention of Congress 
_ to provide for. The circumstances which led up to the contract of 
association and the results accomplished by it seein to have been, in all 
respects, just such as were contemplated by Congress when it adopted. 
the said two provisos.. The rontes of the two land grant roads were 
found to be upon the same general line between the points named, and, 
by: means of. the said association. and confederation the two railroad 
a as were. enabled, together, to aid, and did aid, to that. extent, 
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in ney accomplishinent of the object of the grant, wamely, the construc: 
tion of. a “continuous railroad” from Lake Superior to Puget’s Sound. 
That there was a consolidation and confederation of the two roads 


between said points there cannot be any reasonable doubt. By thé | 


arrangement the companies became the joint owners of that part of 
theroad, -What power or authority had the Northern Pacific Company 
to enter into such an arrangement? Certainly none whatever, except 
as couterred by its charter—the granting act. The powers of corpora: — 
tions organized under legislative statutes are such only as those statutes 
confer. (Thomas v. Railroad’ Company, 101 U.8., 71-82.) Power to 
consolidate is not implied, but must be expressly given in the charter 
(2 Morawetz, Sec. 940-1; Cook on Stock and Stockholders, See. 668), 
In the present case the granting act authorized the Northern Pacitic | 
Company “to consolidate, confederate and associate” with any other. 


and prior land grant railroad, as far as the routes of the two roads were 


found to be upon the same general line, upon the terms named in the 
first section, namely, for the construction of a ‘continuons railroad” - 
from Lake Superior to Puget’s Sound; and no authority was given for 
such consolidation, confederation or association, upon any other terms. 
'The company’s charter is the measure of its powers, and the enumera- — 
tion of those powers necessarily implies “the exclusion of all others 
(Thomas v, Railroad Company, supra). It necessarily follows, there- — 
fore, that the Northern Pacific Company had no power or authority to 
effect the arrangement it did effect with the Lake Superior and Mis... 
sissippi Company—whether it be called a cousolidation, a confedera-| 
tion, or an association, of the two companies it matters not—except 
upon the terms prescribed in the granting act, and it will not be pre- 
sumed that said company andertone to. violate the terms of its Ghatter, 
or, on the other hand, to do a vain thing. 
. True it appears that the Board of Directors of the Northern Pacific 
- Company, on February 14, 1873, adopted certain resolutions denying © 
that it was the purpose of the company by said agreement and contract. 
of purchase of J: anuary 1, 1872, to fix the eastern terminus of its road at 
~Duiuth, and asserting that said arrangement was effected for the sole: 
purpose of making the city of Duluth “one of its principal points of 
trade and trans-shipment on Lake Superior,” and claiming the right 
under its grant to extend its road further eastward to the mouth of the 
Montreal River, the most easterly point on Lake Superior in the State. 
of Wisconsin. By what authority the company would have the right 
to establish more than one “ principal point of trade and trans-shipment, 
on Lake Superior,” under its grant, the resolutions do not undertake 
to show. Evidently, only one such point was contemplated by the — 
grant. The road was to begin at ‘a point on Lake Superior, ?” and, 
when once “a point” of beginning had been .established on Lake 
Superior, which was done, as we have seen, by the consolidation and. 
'. association aforesaid, the requirements of the grant were fully met: | 


% 
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anid. its demands satisfied, so far as they relate to the initial pot 
of the road. Therefore any other point of connection with Lake 
Superior, subsequently established by the company, must necessarily 
have been effected outside the terms of its charter. It is the settled | 
law that where power is given a chartered eoinpany to do an act, that 
power becomes exhausted when once exercised, unless it clearly appears 
from the charter that a continuous exercise of the power was intended 
(East Tenn., etc., R. R. Co. v. Frasier, 139 U. S., 288). I do not think 
any such intention is to be peer from. the company’s. charter in 
this case. 

it is scarcely. conceivable that Congress could ever have designed 
that the grant company, when it had once made its connection with 
Lake Superior within the terms and conditions prescribed, should after- 
wards be allowed to form other connections, and finally designate and 
establish the one most advantageous to its interests and which would 
secure to it the largest amount of lands under its grant; or that it 
should be allowed to use and operate such first connection as a compli- 
ance, to that extent, with the terms of the grant, and afterwards waive - 
such compliance and establish another connection; or that it was con- 
templated that the company could, under its grant, establish more than 
one principal point “of trade and trans-shipment on Lake Superior.” 
No such powers are given in express terms, and I do not think they 
_are fairly inferable from any reasonable construction of the grant. And — 
the company could not establish such rights, or confer such powers 
upon itself, by resolution of its Board of Directors or otherwise. 

It is also the settled law that all grants like the one under cousidera- 

tion are to be construed most strongly against the grantees. In the 
ease of Fertilizing Co. v. Hyde Park (97 U. S., 659-666) the . serene 
court said: 
_ The rule of construction in this class of cases is that it shall be feet strongly 
against .the corporation. Every reasonable doubt is te be resolved adversely. 
- Nothing is to be taken as conceded but what is given in unmistakable terms, or by 
an implication equally clear. The affirmative must be shown, Silence is negation 
and doubt is fatal to the claim. This doctrine is vital to the public welfare. It is 
axiomatic in the jurisprudence of this court. — 2 


See also Pearsall v. Great Northern Railway, 161. U. 8., 664. 

Hence, the right of the Northern Pacific Company, after having 
once effected a connection of its road with Lake Superior, under the 
terms of the grant, by means of the consolidation and association 
aforesaid, to effect another and different connection under the grant 
with said lake, can not be recognized unless such right is given in 
clear and unambiguous terms. The same is true of the right of the 
company, under its grant, to establish several “principal points of 
trade and trans-shipment” on Lake Superior as claimed. In neither 
case do I find such authority given by the granting act. _ 
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As furnishing additional light upon the question under consideration 
reference is made to Smalley’s “ History of the Northern Pacific Rail- 
road,” published in. 1883, a work which purports to give a detailed 
statement, of all the facts and circumstances which led up to the 
“making of the grant by Congress for the purpose of “connecting the 
waters of the Great Lakes with those of the Columbia River and 
Puget Sound,” together with a complete history of the organization of 
the company under the grant, and of all its transactions relative.to the 
construction and operation of the road from the beginning down to 
1883. The work appears to have been written and published from the 
standpoint of entire friendliness toward the company; if not, in fact, 
for the purpose of promoting its interests. It may not be amiss, 
therefore, to quote a few.extracts from it bearing upon the question, 
and as showing some of the current historical facts connected with 
the selection by the company of the eastern or lake terminus of its road.- 

On page 145 the author, after speaking of the election of a new board 
of directors in May, 1867, says: : | 


The new board appointed Edwin F. Johnson chief engineer, and ordered him, - 
under direction of the President (of the company), to commence surveys and locate 


a line between Lake Superior and the Red River of the North; also to explore the | 


western end of Lake Superior, with a view to the location of the eastern terminus 
of the road. | , 


On page 151, the ator. speaking. of the work of the engineers and 
the report of Johnson, their chief, says: 


: The search for a.good harbor for a lake terminns was confined to three points— - 
Chegwamigon Bay and the Lake Shore behind the Apostle Islands (the same as Ash- 
land); Superior Bay at Superior City, Wisconsin, and Superior ee at Duluth, 
Minnesota, ; 


On pages 186-7 It is said: 


in June, 1 1870, @ contract was made for the construction of the Minnesota aiycien 
Lof the road, and ground was broken in July, at Thomson’s Junction, where the line 
left, the Lake Superior and Mississippi Railroad. A half interest in the road of the 
Jatter company from the Junction to Duluth was purchased, and an artificial harbor 
“was created at Dulnth by cutting a canal across the low sandy peninsula through 
which vessels could enter the waters of the bay. The town of Superior, lying in 
sight from Duluth across the bay, had a natural harbor, and had been waiting for a 
quarter of a century for the railroad to give it prosperity. Great disappointment 
was felt in that town at the determination of the Northern Pacitie to make its ter- 
minus at Jay Cooke’s new speculative city of Duluth, and the governor of Wisconsin 
- was induced to bring suit against the company on account of a dyke constructed in 
Superior Bay, within the limits of Minnesota, which it was alleged was detrimental 
to the harhor of Superior. This suit was withdrawn on the promise of the company 
to build a line to Superior and to put:that-place.on an: equal footing- with Duluth. for- 
lake trattie; a proniise which the company was uot able to redeem until 1882. | 


The large banking -house of which Jay Cooke was the head was at 
that time the financial agent of the Northern Pacific Company, which 
doubtless explains the reference to his name. It would thus seem that 
of the three points considered, Duluth was finally selected and deter; 
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mined upou as ie. eastern or lake terminus of the road; and only a 
promise was made “to build a line” to Superior, not for ferminal pur- 
poses, but in order ‘to put that eon on an equal footing with Duluth 
| a7 lake traffic.” | 
On page 205 the road is en of as having igen built, prior to Hie 
panic of 1873, “ westward from Lake Superior to the Missouri River, a 
distance of about 450 iniles.” At that time the only road the company 
had east of Thomson’s Junction was: the road owned and operated by 
it’ together with the Lake Superior and Mississippi Company, under 
the arrangement aforesaid, and yet the road is spoken: of as havi ing 
been. built from: Lake Superior 450 miles. westward. | 
On page 382 the author continues: . 
' ‘The Lake Superior and Mississippi Railroad was opened thr ough from St. Paul.to 
Lake Superior in the summer of 1870, and became the supply line for the transpor- 
tation. of constrnetion materials for the Northern Pacitic. The purchase of a half 
interest in its track east of the junction fixed Duluth as the. lake terminns of the © 
Northern Pacific line, and caused the remote and almost unknown hamlet bearing 
that name to develop, with: great rapidity, into an active town, , 
From another part of the work (Ch. 28) it appears: that during the 
years 1877-80 the company made repeated but unsuccessful efforts to 
secure additional aid from Congress for the building of the road, and | 
an extension of the time prescribed for its completion, the last effort 
in that direction having been mane: in 1880, at which time itis stated 
that: | 


. The company was energ getically ee — from both ends. The gap remain- 
m8 to be built June 25, 1880, was at that time about one thousand miles. | 


It thus seems that as late as 1880 the company still regarded and 
relied upon the arrangement effected with the Lake Superior and Mis- 
sissipi Company as a compliance with the terms of its grant relative’ to 
that part of the road between Thomson’s Junction and Lake Superior; 
otherwise it could not have been said that the road was being pushed 
forward “trom both ends,” or that the only part remaining to be built 
was “the gap” of about one thousand miles. This gap must necessa- 
rily have been west of the western boundary of the State of Minnesota: 
in the annual report of the President and Directors of said company 
to its stockholders, made. September 27, 1876, ume following Statements 
are found : . z 
The Picea miles of railroad used by this Sompany ee THAAiNOl Junction — 
ain Duluth, was built by the Lake Superior and Mississippi Railroad Company, and. 
— is‘a part of their road from Duluth to St. Panl. The line of the Northern Pacific 
#@xtends on the southerly side of Lake Superior to the easterly border of Wisconsin, 


at Montreal River. But to savea duplication of expenditure, its original managers 


contracted for the purchase of a half interest in the Lake Superior and Mississippi 
Road, between Thomson and Duluth, agreeing to ay therefor halt a million of 
‘dollars, i in installments. 

“The bondholders of the Lake Superior and Missiasipni Road having indicated their 
intention to commence foreclosure proucedings under their mertenge, it was deemed 
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important vn conclude prior sitrangementa ‘for securing @ ‘the periment use of Slits 


piece of road, : 
After a: long snd tedious. negotiation, an arr angement has. at length be en made, by 
which the use of the. road i is secured, Pea ; 


“It thus” appears: that 16 was “tos “ve a a dlalication: of expen ditiire”~ 
that the “original managers” purchased’ a. half interest. in the Lake: - 
Superior and Mississippi. road, and secured the. permanent use”: 
thereof to the Northern Pacific Company. It.may be pertinently asked. 
how the expenditure thus sought to be avoided could be saved to said: 
companies by the arrangement, if the same was not a consolidation,. 
- confederation and association of the two roads , Such as the Northern: 

Pacific grant authorized. ' : 

— These brief references £6, some of the historical facts sonueeted eae 
the construction of the road will serve to illustrate the real purposes of: 
the company in effecting the aforesaid | arrangement with the Lake: 
Superior and Mississippi Company. In my judgment, they point. irre.) 
sistibly to the conclusion that the company’s object at that time was to: 
thus connect its road with Lake Superior within the terms of its grant’ 
under the provision allowing it, for that purpose, to “consolidate, con: 
federate and associate” with any prior land grant company. SO far as | 
both roads were upon the same general line. . 

' In view of all the foregoing, my conclusions are: = 2 
|. That the arr ‘angement made between the Northern Pacific Rail: 

road Company and the Lake Superior and Mississippi. Company, as 
shown, was such a.consolidation, confederation and association of the 
two companies, aS was contemplated by the grant, and that thereby a _ 
connection was affected with Lake Superior at the city of Duluth, in 
Minnesota, in the manner prescribed in the granting act, of the com- 
pany’s line of. railroad to secure which the grant Was made; and — 

2, That under the grant the eastern terminus or beginning point of 
said railroad on Lake Superior, must be established at said city of 
Duluth, and the company’s rights east of. Thomson’s Jnnetion must be; 
determined accordingly. | - | ; 

In the adjustinent of the company’s s grant for that aii of the oe 
from. Thomson’ s Junction eastward to Duluth, on Lake Superior, there- 
fore , the. amount of land previously granted to the Lake Superior and 
Mi cen, Railroad. Company, namely, “the amount of five alternate 
Sections: per mile on each side of the said railroad on the line thereof, 
within the State of Minnesota,” must be deducted from the.amount of 
land granted to the Northern Pacific Company. The Northern Pacific 
Company will not be entitled to any of the granted lands within. the. 
common limits, nor can it have indemnity for the same, as lands lost in 
place. Theamountof the prior grant is to be deducted trom the amount. 
of the Northern Pacific grant. Between the points named, therefore, ; 
the Northern Pacific Company will take only the granted lands within’ 
the lateral limits phe its owl grant, which = outside the limits of the- 
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former erant, and will be entitled to indemnity only for losses sustained 
outside the limits of the former grant. 

It does not appear that said company has ever filed in your office, 
under section 3 of the granting act, a. plat of the line of its road as defi- 
nitely fixed between those points; nor does that part of the road appear 
to have been examined and verified to the President under section 4 of 
the act. I do not think it necessary, however, that these things should 
be done as to this particular part of the company’s road—the same 
having been located and constructed by a prior land grant company, 
and accepted by the government under the prior grant. The authority 
given the Northern Pacific Company in its grant to effect a consolida- 
tion and confederation with a prior land grant road for the purposes 
stated, necessarily implies, I think,the acceptance by the goverliment, 
under the Northern Pacifie grant, of such prior road as constructed and. 
accepted under the prior grant; and there would seem to be no neces- 
sity for filing a plat of definite location, because that has been done 
_ under the prior grant and the line of read definitely fixed thereby. To. 

hold otherwise would be to require a duplication of work and expendi- 
ture with no resultant benefit either to the government or the company. 

I see no reason, therefore, why you may not proceed at once with the 
‘adjustment of the company’s grant eastward from Thomson’s Junction 
to Duluth on Lake Superior, in accordance with the prin ciples announced 
‘in this opinion. - 4 7 


RATLROAD LANDS—RES JUDICATA—ACT OF MARCI 83, 1887. 
OSBORN ET AL. v. KNIGHT (ON REVIEW). 


The doctrine of ves judicata will not prevent departmental action where such course 
is the only one by which substantial justice can be secured, and the subject 

matter ren‘ains within the jurisdiction of the Department. 

Under an application to perfect title in accordance w ith seetion 5, act of March 3 
1887, to land excepted from a railroad grant on account of pre-emption filings, 
the #08 faith of the applicant’s purchase from the company is not impugned by 
the fact that prior to said purchase he had been register of the land district in 
which the Jands were situated, and must therefore have known tbat said Jands 
were excepted from the grant by said filings, where it appears that during said 
period the Department did not recognize a pre-emption filing as sufficient in 
itself to work an excepticn under the grant. 

The fact that the transfer from the company is by quit claim deed cannot of ‘itself 
affect the right of purchase under said section; nor will the speculative value 

~ of the land be considered in determining the pons fides of the purchaser, -espe- 
cially where such point is raised by a stranger to the original transaction. 

The right of purchase uuder said section is not affected by a settlement claim initiated 
after the passage of said act. . 

The case of Balch v. Andrus, 22 L. D., 238, cited and distinguished. 
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Secretary Smith to the Commissioner of the General Land Office, Augist 
(We ALD.) 87, 1896, | (F.W. 0.) 


ot have considered the motion, filed in behalf of A. R. Osborn et ale, 
for review of departmental decision of April 10, 1896 (22 L. D., 459), 
in the case of A. R. Osborn e¢ al. v. John H. Knight, involving certain 
lands in Sec. 35, T. 48 N., R. 4 W., and See. 3, T.47 N., BR. 4 W., Ashland 
jand district, Wisconsin, in which ‘departmental Jocision of ‘March Sy 
1893, not reported, was disregarded: and the application by Knight. 6 
purchase under the provisions of section 5 of the Act of March 3, 1887. 
(24 Stat., 556), as to certain lands, was reinstated. 

A brief recitation from the decision under review rl aid the con dae 
ation of the motion: 


| This-land-is within the limits of the indemnity withdrawal made under the grant 
of June 3, 1856 (11 Stat., 20), te aid in the construction. of the Bayfield branch of the 
road now known as the Chicago, St. Paul, Minneapolis and Omaha railroad. . 

By the act of May 5, 1864 (13 Stat., 66), the grant of 1856, before referred to, was — 
increased from six to ten sections per mile, and a new grant was also made of ten 
sections.per mile to aid in the construction of a road afterwards known as the Wis- 
consin Central railroad. Upon the location of the last mentioned road the land in 
question was included within the primary limits of said grant and was also found:to 
be within the four miles additional grant for the Omaha road, so that itis within 
the common ten miles limit of the two grants under the act of 1864. 

Under the rulings of this Department, made prior to the decision of the supreme 
—eourt in the case of the Wisconsin Central railroad company v. Forsyth (159 U.S., 
46), it was held that lands withiu the indemnity limiits under the act of 1856 were 
excepted from the grant made by the act of 1864, so far as the Central company is 
concerned. This was the ruling which prevailed at the time of the adjustment-of 
the Omaha grant, and the land in question was held to have been excepted from the 
Central grant, peomuse of said reservation for ances, purposes under the Bet 

of 1856. | 
On October 25, 1889, Knight filed .an ‘apples tion to. paronake land within the sec-. 
tions first described, under. the provisions of section five of the act of March 3, 1887 

(24 Stat., 556), atlepine that he had purchased the land from the Wisconsin Central : 
_- railroad company for a valuable consideration. Protests were filed against the 
acceptance of Knight’s proof, by A. R. Osborn eé al., and npon the record made in 
said controversy-your office found that Knight was not a bora fide purshaser for the | 
reason that it was shown that he had been register of the local office at Bayfield, — 
and was, therefore, apprised of the conditiou existing between the two grants and 
must have had knowledge of the fact that these lands had been reserved for the 
Omaha grant prior to the. date of the passage of the act making the grant for the 
Central company and the location thereunder, which decision was sustained by this 
Department i in the decision of March 3, 1893 (not reported). 

A review of this decision was denied March 3, 1894, not reported. | wolewine® the 
decision of the supreme court in the case of the Wisconsin Central railroad v. For- 
syth, supra; in which it was-held that-the reservation: for indemuity purposes -on © 
account of the Omaha grant did hot prevent the attachment of rights under the 
Central crant, a motion for re-review was filed on behalf of John H. Knight, which 
was considered in departmental decision of October 1, 1 (not reported). 

In said decision it was held: © oy i, 
“As before stated, Kuight’s application to purchase was jented: and the supreme 
— court having held that the title to said land is net in the United States, a review of 
_ that part of the decision can avail nothing. 
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‘But in view of the fact, that the recent decision of the court reversed: the previous 
dicigion of this Department as to the rights of the Wisconsin Centr al R. RB. Company. 
within ‘the conflict before referred to, and of the further fact that entries have been 
allowed to the lands under. the previous ruling, I have to divect that these entry- 
inen be called upon to show cause why their entries shouid not be canceled, to the, 
end that in ease: there ig no reason shown for holding the lands to have heen 
excepted from thé Wisconsin Central grant, otherwise than the fact that they. were — 
within the indemnity withdrawal uuder’ the act of 1856, the conflicts may he cleared! 
from. the record. The previous holding of the Department. that the withdrawal. 
under. the act of 1856 served to defeat the grant under the act of 1864, for the Wis- 
eonsiu Central railroad compauy, iu view of the decision of the supreme court in 
tlie ‘case before referred to; must be recalled and vacated. and the rights of the 
Wisconsin Central railroad company, within said. conflict; must be adjudicated : in! 
_ accordance witli the decision of the supreme court. before referred. to,” 

Acting under the directions given, it appears that.those who had been. permitted, 
to make homestead entries of the an ds covered by the former application by. Knight: 
were called upon to show cause why their entries should not be canceled, t» antes 
all except one, it appears, responded. 

In considering the showings made your office decision of February 12, 1996, ata 
that the lands in question are opposite and coterminons to the constructed part of. 
the Wisconsin Central railroad, but that certain of the lands were excepted from: 
said grant by reason of the existence of pre-emptiou filings at the date of the 
attachment of rights under said grant. As to the land not so included, it is held: 
that the same passed to the Central orant, but as to those tracts covered by filings, 
it is held that the same are excepted from the Central grant. In the matter of the. 
latter class the qnestion of the respective rights of the entryman and Knight, under’ 
his application to purchase made in 1889, as-véfore stated, is further considered, and 
it is held that in the light of the recent decision of the supreme court, before 
referred to, the knowledge of which is held to have been apprised by reason of his 
position as register, cannot be held to affect the bona fides of his purchase from the 
Wisconsin Central railroad company, and said application to purchase is,-as to the’ 
said lauds, re-instated and recommended for ane a: anc the conflicting home- 
stead entries beld for cancellation. - 


In the decision under review this recommendation was concurr -ed i in, 
the matter of the respective tights of Knight under his application to 
purchase, and the conflicting homestead entries being considered under | 
the supervisory power of this Department, the land being still within 
the jurisdiction of this Department, and the previous adjudication made 
upon Knight’s application to pur anise, being based upon a mistaken | 
construction of the law affecting the disposition of the land. This 

aétion was taken in order to give full effect to the adjudication made 
in 159 U.S., 46, which practically reversed the action of the Depart- 
ment on the issues involved. Were the circumstances so that no sub- 
stantial right of Knight would be jeopardized, I should have hesitated. 
at this late day, under the supervisory powers given to t:e Secretary 
by law, to interfere with a ruling made so long ago as to be justly con- 
sidered as making the issues raised res adjudicata, but I was induced 
to open and reverse the ruling made against the defendant Knight i in 
the decision of March 3, 1893, because it probably affords the only, 
2 of doing substantial fastice in this particular case. | 
- As thus presented the doctrine of res adjudicate can shave: 110 Ree 

| cation and need not be further considered. | 7 ; 
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“The grounds of error being SO. nuitierous, T liave’ considered thein cols | 
léctively; first considering: those affecting the question of bond fides i In 
— Knight's purchase ‘from ihe company, ‘and, second, those. presenting | 
~ adverse rights under the homestead entries allowed after the, Fejeotion 
of Knight’s application to purchase. : 
As before shown, Knight claimed éhitcughi ée Wiseonstt antral 
railroad ‘company, and after this land was held ‘to have been excepted 
from the. Central grant he made due proof under the act of March: 3, 
(1887. | : : 
- If the land passed under the eat to that company, or was re 
i Knight’s application to purchase, this Department was. thereafter 
without jurisdiction to make other disposition of it, and .as.it was 
required by the act of March 3, 1887 (supra), that all railroad grants — 
be adjusted in accordance with the decision of the supreme court, it 
became necessary, upon the rendition of the deeision in the Forsyth — 
case, to respect the Central grant where it had formerly been beld to 
be defeated by the indemnity reservation for the Omaha company. 
Knight had. been charged with knowledge of a fact, supposed to be, 
avoonteoliitiz one in the disposition of the land covered by his appli- 
cation, but. which, under the recent decision of the court, was not a 
material one, and co ald therefore i in no wise affect the. oe ay of is 
purchase: _ 
+:He had been register ‘at the Bayfield ence from 1871 to 1883, this 
. jana at that time being within the Bayfield. district, and: he was held 
to be charged with knowledge.of the fact that these lands had been 
reserved on account of the Omaha grant at the date of: the passage of 
~ the act making the Central grant and also at the date of the attach- 
~ ment of rights thereunder. This withdr awal the court, holds did not 
| Peron the Central grant. 
‘In the recent adjustment of the Central or rant, as to the nae re 


by Knight’s application to purchase, it was held that the land passed ef 


to the Central grant, except as to certain tracts covered by pre emption - 
filings, which tracts were held to be excepted from the Central grant, 


-.. to which extent Knight's application to purchase was reinstated. 


Itis urged in the motion that Kuight is presumed also to have had 
_ knowledge of these Ege and must have known that ay GY: served to 
a the grant. 

A review of the decisions of the sepa bent upon the peusiae aS: fo. 
the effect to be given to pre-emption claims, not. Sata: as against a 
railr ‘oad grant, will not support the claim. 

As late as 1879 pre- emption claims were held iat to: be sufficient to | 

defeat the attachment of rights under.a railroad grant unless the pre- 
-. emptor completed his claim into éash entry, the circular of November.7, 

1879, relating to the adjustment of railroad land grants, providing that: | 

A pre-emption claim which may have existed to a tract of land at the time of the 
attachment of a railroad grant, if subsequently abandoned and not consummated, 
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even though in all respects legal and bona fide, will not operate to defeat the grant, 


it being held that upon the failure of such claim the land covered thereby: inuresto 


the grant as of the date when such grant became effective. 

- Under this ruling, therefore, no hearings can be ordered for the purpose of : ascer- 
taining the facts respecting the settlement, occupation, improvement of the land, 
etc., by such pre-emption claimant, for even if such facts were established, still, 
; under the decision, the land inures to the grant. . 


It is true that in the case of the St. Paul and Pacific R. R. Co. v. 
Larson (3 L. D., 305), decided October 30, 1884, it was held that a pre- 
emption filing capable of being perfected, defeated au indemnity with- 
drawal, but to determine whether the filing was capable of perfection 
made it necessary to show that the pre-emptor had complied with law- 

It was not until the decision in the case of Malone v. Union Pacifie 
R. R. Co. (7 L. D., 13), decided July 9, 1888, that it was held that a filing 
of record, prima facie valid, at the date of attachment of rights nnder 

@ -railr oad grant, served to except the land covered thereby from the | 
operation of such grant. ; | 

it is further urged that the deed from the Central company was & 
quit-claim deed and was for an inadequate consideration, viz, $9,600, | 
while it is claimed the lands are worth $90,000, and that these facts tend | 
to show that the transaction was not bora fide. | 

The fact that the transfer from the company was by quit- claim can- 
aot of itself affect the right of purchase under the act of 1887. (Steb- 
bins v. Croke,.14 L. D., 498), nor can the speculative value of the © 

_land be considered. in determining the bona fides of the purchaser, espe- 
cially where the attack is made by a person a stran as to we original . 
transaction. | 

So far, therefore, as the motion questions the recognition. of Knight's 
bona fides in the matter of his purchase from the company: the excep- 
tion to the decision is overruled. 

— It is further urged that the entrymen were not accorded sone 
_ to show cause why their entries should not be canceled for the reason 
that, after the issue of the rule to show cause, the same was withdrawn 
and their entries held tor cancellation; that it was error to hold that 
their entries were instituted subsequently to Knight’s application to 
purchase, when the fact is that their settlements ante-dated Knight’s _ 
application to purchase, and that since the decision in the case of Balch © 

vy. Andrus (22 L. D., 238), wherein it was held that the fact that pur- 
chase was nade from the company subsequently to the passage of the 
act of March 8, 1887, did not affect the right of purchase from the 
United States under the provisions of section 5 of that act, the rights 
of settlers under the second proviso of said section should also be con- 
strued to include settlements made after the passage of said act. 

~ As to the opportunity afforded the homestead entrymen to show cause 
- why their entries should not be canceled, the Commissioner in his letter 
of February 12, 1896, reports that: 


The local officers were instructed to notify all of said par ties sdant John R. Prince | 
that they will be allowed 60 days in which to show cause why their entries should 
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not be ‘canceled i in so 5 far as s they embraced any portion of the tract held not to have 
been excepted from the operation of the grant to said company, but upon failure to © 
make such showing their entries will be canceled to the extent of the conflict with . 
said grant. Lamal, Snyder, Beaser and R.B. Prince have responded by motions for 
review of said decision, showing cause why their entries should not be canceled and 
have also made answer to Kn ight? 3 motion for review asking that his application to 
purchase under the act of March 3, 1887, be considered and allowed. 

Judd has failed to respond and show cause why his entry shonld not be canceled, 
and has also been served with a copy of Knight’s motion for review asking that his 
| application to purchase the land embraced in his homestead entry which was held to 
have been excepted from the grant, be considered and allowed; therefore, I see no 
reason why the right of said parties to this litigation MAy nue be considered ane. 
passed upon from the record now before me. 


From the proceedings: heretofore nad in this case it would appear — 
that full opportunity has been afforded the conflicting homesteaders to 
_ present their case. | 
- Under the repeated euniies of the Department, a settlement claim 
initiated after the passage of -the act of March 3, 1887, cannot affect 
the right of the purciaser from the company to inake purchase from 
the United States under the provisions contained in the body of section — 
five of said act (Chicago, St. Paul, Minneapolis and Omaha Ry. Co., 
‘11 :L. D., 607; Union Pacific R. RB. Co. et al. v. McKinley, 14 L. D., 237; 
and Swineford e¢ al. v. Piper, 19 L. D., 9). 

I can see no reason for changing this holding, nor does the decision — 
of this Department in the case of Balch v. Andrus (supra) make a change 
necessary. | | 

The fifth section of the act of March 3, 1887, was remedial in its 
nature, and should be liberally construed to embrace the remedy, viz: 
the protection of those who had in good faith brought lands supposed 
to have passed under a railroad land grant which had, for any’ re ason, | 


been excepted therefrom. 


In the case of Baich 1. Andrus (supr ws), it was held: 


' That it can make no difference whether the purchase from the company was made 
- before or after the passage of the act of March 3; 1887, if madein good faith, believing 
the title to be guod and before the land puschased was held.to be excepted froin n the 
grant. 
The second proviso - said section in favor of settlers was a linteation 
_ upon the right of purchase and should be strictly construed. To hold 
that it embraced settlements made after the passage of the act of — 
‘March 8, 1887, would be to offer an. inducement to “ jumpers” to settle 
upon fanda'h held under a title believed to be good, a purpose it cannot 
‘be believed was intended by the legislators. Were it otherwise, how- 
ever, it would not benefit the entries here involved. 
The motion urges that while these entries were made subsequently 
to Knight’s application to purchase, yet they are protected because 
their settlements ante-dated his application to purchase, 
This is not borne out by the record. © Knight first.applied to. purchase | 
in October, 1889, and in the notice advertised that proof would be 
offered in 1 support thereof in J anuary, 1890. . 
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At the hearing held each of the entrymen. alleged settlement inthe 
early part of January, 1890, subsequent to the ee by ene 
but prior to the date set for his offer of proof. 

It but remains to consider the 17th exception W hich re rises a question 
of fact, and is as follows: 3 7 _ 


Tt was error to find that the lands in que stion are beyond and outside of the termi- 
nus. of the constrneted portion of the Wisconsin Central Railroad and are. not 
coterminons: with the constructed portion of said railroad; and it was error not to 
conclude therefrom that the application mae by Knight to purchase these Jands 
mist. be denied and rejected on that ground. 


In the decision under review it is stated that: 


- In. considering: the showing made your office decision of February 12, 1896, found 
that the lands in question are opposite and coterminons, to the constructed part of 
the Wisconsin Central railroad. . 

After: thus fully considering the grounds: ‘upon. which the. motion is 
Baiged and failing to see any good reason to change the conclusion 
: arrived at in the decision under review, the motion is denied and. here- - 

with returned for the files of yom office. | SO 


ME INERA len LA NDS—MINING CLAIM—ID ISCO VE R Y—PETROLEUM. 
UNIonN OIL COMPANY 


In the case of a iuineral entry by an association there must be a (discovery shown on 
' each twenty acres of the land so entered.: 

Land containing petroleum does not fall within the contemplation of the mineral — 

= laws, and. can not he located and entered as a placer mine. | 


Can Smith to the Commissioner ip the General Land Office, August 
| 27, 1896. 7 RL SC.) 


The record. before, me shows that the Union Oil Company of Cali- 
fornia, made .mineral entry No. 140 of the Central Oil Mine, lot No. 43, 
Los Augeles, California, land. district, copsishiue of 78.82 acres, January 
16; 1894. ! 

When the matter was sepclieds in your office it was, by letter of. May 
19, 1894, determined, among other things, that the land had been 
selected by the Southern Pacific Railroad Company, per list No. 25, 
and that the company should be given sixty days within which to show 
cause why its selection. should not be, canceled as to. the contlict ‘also 
that: the applicant was) ce, Se lge Z oe 
| required to show a discovery of a sialiiatea of mineral for es acre - 
tract or fractional epee thereok contained in. | Said Central Oil ‘Placer, the evidence 

The ail company — s appealed:t oak your + office desiaion; on the veiling 
_ above. quoted, and ‘in'a number of specifications sets forth its objections 
thereto. The: principal sai ats ee neither Slag: statute hor. ue 


“ay i 
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rulings and regulations in force.at the time the location was made” and | 
the entry allowed required a discovery of mineral on each twenty acre 

- tractof a placer mining claim, where, asin this case, Bue a scat 
a placer claim of one hundr aa acres. 

_Itis strenuously insisted by counsel that the ade aan of the Wepre 
ment in. the case of Farrell et al. v. Hoge et.al., (18 L. D., 81), wherein 
it is held that there must be a discovery on aol twenty acres in eb 
placer of one hundred and sixty acres located by an association, “is a 
startling departure from the established rulings and precedents which 
have governed the land department in the adjudications of mining 
élaims.” It is asserted by counsel that the “decisions of the supreme 
comt and that of ‘the Department upon this identical question cannot 
be reconciled,” and in support of this proposition counsel cite Smelting ~ 
Company v. Kemp, 104 U; S., 636; Jackson v. Roby, 109 Id., 440; and 
Chambers ». Harrington,’ 111 Ta. 1505 also The Good Return Company; . 
41.D., 221. | 
’ An. as Aina Oi of. these suttionties shows ee counsel have fallen | 
into the error of confounding the word “discovery” with “expendi- 
tures”. or “improvements,” or “developments,” and use the three latter 
- as synonymous with the first. There is a broad and distinctive differ- 

ence, as applied to the mining laws, between the word, scour and 
the other terms named. _ 3 

_ Discovery is the initial act upon which all mining rights are based: | 
The rightof appropriation and possession rests wholly upon a discovery - 
of minerals (Waterloo Mining Company v. Doe, 56 Fed. Rep., 685) 
Discovery i is the source of title.’ There is no variation in the author 
ities so far as my research has extended upon this point, and it would 
seem to be a-work of ea LS to ee cite ee cases. in, 

support thereof. ; we NG 

The terms development, impr ovements ond uependitaves as used'i In 
the. statute, refer only to work required to be done after the discovery — 
and location. For instance, in section 2323, in relation to tunnel rights, 
the language is, where a tunnel is run for the development of a vein 
or lode.” . This particular language certainly pre-supposes a discovery: 

Again, in section 2324, in regard to annual work, the requirement is 
that on each claim located after May 10, 1872, ‘not less than $100 
worth of labor shall be performed or improvements nade,” and on those 
located prior. to that date, “$10 worth of ‘labor. shall ie performed. or 
improvements made” for each 100 feet of the vein, and the section pro- 
vides how each co-owner may.be required to pay. lis proportion: of the 
‘expenditures ” thus demanded. This requirement. is for each claim 
located, and as before said, there can be no » location until there has 
been a discovery... ra Be : : 

; ‘Section 2325 requires a » certificate of the sur veyor- gener ‘i fear ‘pat 
ent can issue, that “$500 worth of labor has been, expended s or improve, 
ments made” on the claim. . Cee ee 
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Tt seems too plain to need argument to convince one that these latter 
provisions have no reference to the discovery. It is matter of common 
knowledge, I take it, that discoveries of veins are frequently made on 
the surfave of the ground without any expenditure of labor or money 
in so doing, except that spent by the prospector tn his general search 
for the treasures of nature. On the other hand, fortunes are expended 
in explorations for veins of mineral bearing rock. Congress did not 
fix any amount to be expended, either of money value or labor, in the 
discovery of mineral. Most of the mining States and Territories have 
statutes defining what shall be done. For instance, in Colorado, it is 
necessary before filing the location certificate to sink “a discovery shaft 
upon the lode to the depth of at least ten feet from the lowest rim of 
such shaft at the surface, or deeper, if necessary, to show a well defined 
crevice” (General Statutes of Colorado, Section 2401). | 

The authorities relied upon by counsel have no reference whatever 
to discovery, as such. In the case of Smelting Company v. Kemp, in 
so far as the question of expenditure before patent and improvements 
is concerned, refers wholly to work done for the development of a num- 
- ber of placer claims, and the amount that was necessary to be done in 
order to secure a patent, where all the locations had been transferred 
to one person, and he has applied for the consolidated locations. The 
court below had held, that there should be separate applications for 
patent for each twenty acre location, thereby necessarily requiring $500 
worth of labor or improvements on each location. The supreme court | 
reversed this ruling, and in so doing used the language quoted by — 
counsel as anplicable to a a discovery, to wit: 

It would be absurd to require : i shaft to be sunk on each ications in a consolidated, 


claim, where one shaft would suffice for all locations; and yet that is seriously arguce 
by counsel, and must be maintained to uphold the judgment below. | 


Preceding this language of the court is given quite fully the reasons 
why “it would be absurd to require” such work. The question of dis- | 
covery was not suggested, | | 


Chambers v. Harrington was wholly on the question of annual | 

expenditures for labor on claims held in common as provided for by 
section 2324, Revised Statutes, and the court held (syllabus)— 
. Where several adjoining claims to mineral lands are held in common work for the 
benefit of all done upon any one of them in a given year to an amount equal to that 
required to be done upon all in that year meets the peace ute of section 2324, 
Revised Statutes. 

This was the issue in Jackson v. Roby, wherein the. court announced 
the general doctrine that was followed in the Chambers—Harrington 
case. 

In Good Return Mining Company, the question, so far as applicable 
to the case at bar, was similar to those uncle? above, and those cases 
are referred to and followed. | 

The case of McDonald et al. v Montana Wood euipaty (35 Fed. es, ‘ 
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668), cited by counsel, was referred to in the deeision of the Deparéuent - 
on review, in Ferrell et al. v. Hoge ct al., and the ere vnens declined 
to be controlled by that decision. 

The Deépartment is not aware that any different rule has ever pre-. 
vailed than that announced in Ferrell v. Hoge. — | i ss oy 

Counsel do not cite any authority in support of the assertion and. 
research in this office fails to disclose any such. It seems to me that 
the official announcement by the Department that there must be a dis- 
covery of minera] upon any mining claim before the location thereof is: 
nothing more or less than reiterating the plain and unmistakable Intent, 
of the statute. 

The mining laws were originally intended, in “my judgment, fur the 
purpose of allowing the discoverers of valuabie mineral to secure the 
right of possession and the nation’s title thereto, and it makes no dif- 
ference whether twenty acres is located by one person, forty acres by. 
. two persons, and so on, up to one hundred and sixty acres by eight 
persons; there must be a discovery of mineral in each and every instance 
on every twenty acres, the amount of acreage which each locator would 
be entitled to. The Jabor and improvements for development, after the 
| apigitgic may be done incommon. ‘The object of the statute in allow- 

e¢ an association of persons to take more than the individual was not, 
in “my judgment, to avoid discovery or.annual work, but solely for. the’ 
purpose of permitting them thus to consolidate and join in one system 
of development for the convenient working of the land. 
_ The language used by the court in Smelting Company. : vy. Kemp, in 
meeting the objection of connsel to the consolidation of several placer 
locations in one application, ou the ground that it would create a 
monopoly, is peculiarly applicable to this discussion. It said—_ 


Every one at all familiar with the mineral regions, knows that the great majority 
of claims, whether on lodes or on placers, can be worked advantageously only by a 
combination among miners, or by a consolidation of their claims.through incorpo- 
rated companies. Water is essential for the working of mines, and in many instances 
can be obtained only from great distances, by means of canals, flumes, and aque- 
ducts, requiring. for the construction enormous expenditures of money, entirely 
beyond the means of a single individual. Often, too, for the development of claims, 
streams must be turned ae their beds, dams built, shafts sunk at great depth, and 
flumes constructed to carry away the debris of the mine. Indeed, successful mining,. 
whether on lode claims, or placer claims, can seldom be prosecuted without an 
amount of capital beyond the means of the individual miner. 


If lands containing petroleum can be taken at all under the mineral 
laws, the law in all its features must be complied with. It was con- 
cainplated by Congress that lands valuable for mineral only should be 
taken as such, and in order to determine whether they fall within this. 
classification, @ discovery must be made. 

The eilpoad company has filed a paper in the nature of an exception 
to your office ruling against it, claiming that its selection should not. 
be. cauceled for conflict with the mineral entry, “for the reason that 

| :1814—voL 23— —15 | 
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petroleum is not mineral within the mineral erespnon io chee Southern 
Pacific Railroad: Company’s grant.” | 

It would have been better forma, perhaps, for: the company to have 
appealed from.your office decision, but inasmuch as the applicant here 
treats the question as if raised by appeal, and inasmuch as it is a ques-, 
tion of some importance, that it be determined, I have concluded to 
consider it on the company’s objection. . 

The railroad company cites and relies on the case of Dunham and: 
Shortt v. Kirkpatrick, 101 Penn. St., 36. That was an action of quare. 
clausum fregit. by Kirkpatrick for entering and boring for petroleum, 
and for cutting timber. I[t appears that Kirkpatrick was the owner of: 
a tract of land which he had purchased from Wood et al., by article of 
agreement by which he took and retained possession. Afterward the 
legal title was conveyed to him, but with the reservation: “Excepting. 
and reserving all the timber suitable for sawing; also all minerals,” 
ete. Dunham et al, under a lease from the grantors of Kirkpatrick, 
for oil purposes, had entered upon the land, drilled a well and were 
taking oil therefrom. The question presented was whether the reserva- 
tion of “all minerals” would include petroleum. 


The defendants (plaintiffs here) who claim under a lease from the vendors, in the 
agreement ahove stated, contend that it is their right, under the reservation, to enter 
upon, and take from, the premises in said agreement described, all the petroleum, or 
mineral oil, that may he found therein. This contention can be sustained only under. 
' the hypothesis that the word ‘‘minerals” in the reservation includes petroleum. 
The conrt below refused to sustain the interpretation put upon the agreement by the 
defendants, and entered judgment on the case stated, for the plaintiff. In this we 
think it-was right. The whole argument used for the purpose of convincing us that 
this decision is not correct is based on the allegation that petrolenm is a mineral. 
It is trne that petroleum is a mineral; no discussion is needed to prove this fact. 
But salt and other waters, impregnated and combined with mineral substances, are | 
minérals; so are rocks, clays, and sand: anything dug from mines or quarries: in 
fine, all inorganié substances are classed under the general name of minerals: Bou. 
L. Dic.: Wor. Die.: Dana’s Geology: Grey's Botany. But if the reservation em-. 
braces all these things, it is as extensive as the grant, and therefore void. If, then, 
. anything at all is retained for the vendor, we must, by some means, limit the mean- 
ing of the word ‘‘minerals.” But the rule by which this may be done is well stated 
by Chief Justice Gibson in the case of the Schuylkill Nayigation Co. 7. Moore, 2 Wh., 
‘477, as follows: ‘“‘The best construction is that which is made by viewing the sub-' 
ject of the contract as the mass of mankind would view it; for,” continues the 
learned Chief Justice, ‘it may be safely assumed that such was the aspect in which. 
the parties themselves viewed it.” . . . Certainly, in popular estimation, petro-' 
leum is not regarded as a mineral substance any more than animal or vegetable oil, 
and it can, indeed, only be so classified in the most general or scientific sense.. How, 
then, did the parties to the contract under consideration, think and write?. As sci- 

entists; or as business men, using the language aud governed by the idea of every- 
day lite?, ? | | 

As we have before observed, if this reservation is to have a strictly scientific con-, 
struction it is as extensive as the gratit, hence, works its own destruction: On the 
other hand, if we adopt the popular understanding we cannot regard petroleum as 
amineral. Moreover, we may be very sure that when Wood and: Co. made their con- 
tract with Kirkpatrick, they did not intend to reserve the mineral oil that. might 

afterward be found in the land, otherwise that intention would have been expressed 
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in no doubtful terms, They were, doubtless, at that time unaware of the character 


of the property as oil territory. Butif they did entertain such an idea, and expected. 


to reserve oil under the general term ‘‘ mineral,” they were mistaken, and should. _ 

have known that they were using that word in a mauner not sanctioned by the com- 
mon understanding of mankind, hence, in a manner that could not he approved by 
the courts of justice. . : : 


It is asserted by counsel for applicants that the same courtina later 


case ‘“ squarely overrules the former decision upon the identical ques- 


tion at issue here.” The case referred to is that of Gill v. Webster (110 


Penn. St.. , 313). I cannot agree with counsel’s contention. The cases 


are not identical in any sense, as IT read them. The later case was.one 
of trover and conversion for machinery removed from leasehold prem-' | 
ises by the lessee. An act of the legislature of that State, in 1855, — 


provided for the mortga ging.of a leasehold of “any colliery, mining 


lands,” etec., and the court held “that the act applied to and authorized - 


a mortgage of a leasehold in oil land, although the act was passed before 


petroleum was discovered.” In discussing the question the court say S, 
as in the Dunham case, that petroleum is a mineral product; also that 
“lands from which it is obtained may with propriety be called mining 


- Jands.” But this is solely for the purpose of making available the 


mortgage act, and has no reference to a grant such as contained in 
the former case, or as in the act of Congress making the grant to the 
railroad company. 

If the decision in the Dunham case is to be accepted as an authority, 
then lands containing petroleum are not excluded from the grant which 
reserves therefrom all ‘“ mineral lands.” 

In my opinion, Congress did not have in contemplation at the time 


of the passage of the act the reservation of lands containing petroleum 


under the designation of mineral lands. In my view of the statute, it 
was only contemplated that lands containing the more precious metals ° 
enumerated in section 2320, Revised Statutes, gold, silver, cinnabar, 
ete., that should be excluded. In the case of Tucker ef al. v. Florida 
Railway and Navigation Co. (19 L. D., 414), the question was as to 
whether land containing phosphates were excluded from the selection 


_by the railroad company under the act of June 22, 1874 (15 Stat., 194), 


which gave it the right to select ‘‘ from any public lands not mineral,” 
etc. It was said in reference to previous railroad grants which contain’ 
the exception of mineral lands— 


It would seem, therefore, that the word mineral is given a limited construction, 
and when this fact is taken into consideration with what has been before stated on 
the subject of mineral legislation, it would seem that the purpose of the word min-_ 
eral, as used in the act of June 22, 1874, supra, was to except from selection, on - 
account of said act, those lands containing valuable metals, snch as gold, silver, 
cinnabar and copper. The word was not used in its broader sense, for the greater 
part of the earth contains mineral in some form, the value of which often depends 


on its location, or the date or advancement of science which makes known its uses. 
I am clearly of the opinion that the word mineral, as employed in the act of June | 


22, 1874,. supr ay cannot be construed to include lands poner aie deposits of phos-. 
pine: 
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But it seems to me that the more serious question presented by this 
discussion is whether lands containing petroleam can be taken under 
the placer miuing law. It would appear that if the lands are not to be 
excluded froin the grant because they d) not come within the classifi- 
cation of mineral lands as used in the granting statutes, as a corollary, 
they should be excluded from location and entry under the mining 
laws. If this question were an original proposition, I should have no 
hesitancy in determining that this class of lands should not be so taken. 

But the subject has been, indirectly, at least, before the Department 
several times, and while i. has never been doanitely decided, so far as 
I can ascertain, yet there seems to have grown up the idea that the 
' rule prevails, An examination of the cases, however, will demonstrate 
the iact, I think, that there is no precedent for such belief. 

The first menion of petroleum in connection with the mineral laws 
that I am able to find is. in the case of Maxwell v. Brierly (9 C. L. O., 50), 
decided April 16,1883, where the land sought to be taken was valuable 
for limestone. In discussing this question, after referring to W. H. 
Hooper (1 L, D., 560), Mr. Secretary Teller said that 
limestone so found subjected the tract to the operation of the miuing laws, as has 
been held under other rulings with respect to asphaltum ... . petroleum, slate and 
other substances, under like conditions. 
The emphasis is mine, and this language would seem to imply that 
petroleum had been the subject of consideration previous to: that case. 

The next case is that of Downey v. Rogers (2 L. D., 707), decided 
December 8, 1883, which was au application by Rogers to enter four oil 
claims of one hundred and sixty acres each, against which Downey 
filed an adverse, alleging prior ownership and possession; that Rogers’ | 
publication was defective and that there was an error in one of the 
courses of survey. Mr. Teller, in deciding the matter, after referring 
to his former letter of January 30, 1883. (1 L. D., 56), wherein was 

allowed entries of land containing borax, etc., in certain named States 
and Territories, adds: “ Whether or not the same ruling should apply. 
to oil lands, is an undetermined question,” and a hearing was ordered 
to determine the character and value of the land. 
Thus it will be seen that the later expression of Mr. Teller seems to 
negative the expression in the former case that I have italicised. 

This same application came before Mr. Secretary Lamar, and a deci- 
_ sion was rendered by him December 16, 1885. (Samuel E. Rogers, 4 

—L. D., 284.) It came in the shape of a request for a patent which was 
based upon a report of a special-agent to the effect “ that the land is” 
only fit for extracting petroleum.” Mr. Lamar declined to direct the 
allowance of the entry, or to pass upon the question of good faith “and 
of the value of the improvements raised by the report of your special ; 
agent,” and the case was returned to your office. It is stated in the 
opinion that the investigation was ordered for the purpose of deter- 
mining ‘whether or not the same ruling as in letter of J anuaty 30, 
1883, should apply to oil lands.’ ” | 
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So that it would seem, as s far as this case is concerned, it was still an 
‘undetermined question at the date of the Rogers decision whether oil 
lands could thus be taken. | 

Prior to the rendition of this judgment, however, July 22, 1885, the 
case of Rogers v. Jepson (4 L. D., 60), was considered by Mr, Lamar. 
This case was a contest between an agricultural claimant and an oil 
location, and as a result of the bearing it was decided in favor of the 
former. After deciding that the burden of proof was on the contestant 
and. that he had failed to make out his case, the opinion says: 

A careful examination of the testimony shows that the contestant has failed to 
establish the character of the land as oil land, and, ther idee subject to location under 
_ the mineral laws. 

_ The inference would a perhaps, from the expression I have ‘itali- 
cised, that if he had established the oil. character of the land it might 
have been subject to a mineral location. But this negative statement 
of such a proposition which is purely obiter iS not in itself. pummel to. 
‘be treated as a precedent. | 

The only other case that I have found bearitig upon the question is 
that of Piru Oil Company (16 L. D.,117), Tt is not stated in the opin- 
ion whether the mining claims were taken and held on account of oil or 
not, and the only indication that they were is derived from the names. 
applied to the several claims. But the direct question as to whether 
oil lands could be taken under the mineral laws was not discussed or _ 
decided. It was an ex parte case, and the only question involved was 
whether a‘subsequent homestead eutry irregularly allowed for part of ' 
the land should impair the rights of the mineral claimant, and the 
decision was that a hearing be ordered for the purpose of per mitting 
the agricultural claimant to show why his entry should not be canceled. 

After a diligent search among the reported cases these are all the” 
decisions I have found bearing upon this question, and I do not think 
it. can be seriously claimed that either of these can be accepted as an 
authority for the proposition that lands containing oil can be taken — 
under the mineral laws, It is true, scientifically speaking, that petro- 
leum is a-mineral. But the same may be said of salt and of phosphates, 
and of clay containing alumina, and other substances in the earth. Yet 
it does not follow that they come within the meaning of the. mineral 
statutes, and it has been decided that they do not. (See Salt Bluff 
Placer, 7 L. D., 549; Southwestern Mining Company, 14 Id., 596; Jor- 
dan v. Idaho Aluminium M. & M. Co., 20 Id., 500.) It would seem as 
if oil was regarded by science as a mineral only because of its inorganic 
character, as a sort of distinction from a vegetable product. _ 
— But be that as it may, I am unable to agree that it falls within the 
contemplation of the mineral ae and that it moe be. located and 
entered. as a placer mine. 

For. these reasons: I think the entry of the Onion Oil. eau of 
California should be canceled, and to this extent your office judgment 
is modified, but in all others is affirmed. 
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SWAMP LANDS—SURVEYOR’S re Sa 2488 Ri. S.. 


STATE OF CALIFORNIA (ON REVIEW). 


The approved foetal e swamp and avtauwed lands unfit for aaiivaron ” employed 
in the returns of the surveyor-general, follows the words of the statute, and 
must be taken as sufficiently indicating ‘the character of the Jand, withont the © 
additional statement that the lands were swamp and overflowed at the date of 
the swamp grant. 

The acceptance by the Commissioner of the General Land Office of a survey, as 
returned by the surveyor-general, with directions that the plat shall be filed in 

the local office, amounts to an approval of such survey. 

Under the first paragraph of section 2488 KR. S., the return of land as swanip and 
overflowed, by the U. 8S. surveyor-general for the State of California, is conclu- 
sive evidence as to the character of the land so returned and represented as such 
on the approved township surveys and plats; aud lands thus returned must be 
certified. to the State as iuuring thereto under the swamp. grant. 

The decision: of March 17, 1892, 14 L. D., 253, vacated. 


Seeretar y Smith to the Commissioner of the General Land Once, August 
7 : 27,1896. © (W.C. P.) 


I have considered the motion filed in behalf of the State of Cali- 
fornia for review of departmental decision of March 17, 1892 (14 L. D., | 
253) , rejecting the application of said State to have the lands embraced 
in what is known as the Norway survey on the borders of Lake Tulare, 
cenuince to it as swamp and overflowed lands. 

Surveys of townships and plats of townships in the deiplworhosd 
of Lake Tulare were made prior to 1880, and certain lands adjacent to 
the margin of the lake, as shown upon the plats of those surveys were 
returned as “swamp and overtlowed” and were held to have passed to: 
the State under the swamp land grant. In 1880 upon request of the 
governor of California, another survey was made by deputy surveyor 
Creighton, which showed a different line as the margin of said lake. 
The lands within this survey were returned as “swamp and over- 
flowed” and were awarded to the State (L L. ()., 320). -Afterwards, 
in 1884, upon the request of purchasers or intending purchasers from 
the State, still another survey was wade in this neighborhood, by 
- which the line marking the margin of the Jake was given another loca- 
-tion and the lands between the Creighton line and the line shown by 
this last survey (made by lepaty surveyor N prea were returned as 

“swamp and overflowed.” | 

‘The application of the State to have these lands esttitted as passing 
to the State under the swamp land grant was refused (14 L. D., 253). 
The history of this matter is given quite at length in that decision, and 
tt is unnecessary to repeat it here. | . 

‘Many errors in said decision are alleged in support of the motion for 
review, but the main objection presented is as to the jurisdiction of this 
Department. It is contended by oral argument and by printed briefs, 
thatthe law vests in the United States surveyor general for the State 
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of California full jurisdiction to determine what. lands are swam) and | 


overflowed, and that this Department is by the act of July 23, 1866 . 


(14 Stat., 218), relieved of all duties and all responsibilities connected 
~ swith the adjustment of the swamp land grant to that State. . 


The provisions of said - act of 1866 which relate to the swamp land 


grant are incorporated i in section 2488, Revised Statutes, which reads 
as follows: _ , | - 
. Tt shall be the duty of the Commissioner of the General ana Office, to certify over 7 


‘to the State of California ay swamp and overflowed lands, all the lands represented — 


as such upon theapproved township surveys and plats, whether made before or after 
the 23d day of July, 1866, under the authority of the United States. 
‘The surveyor-general of the United States for California, shall under the direction 


-of the Commissioner of the General Latid Office, examine the segregation maps and 
‘surveys of the swamp and overflowed lands, made by said State; and where he shall 


find them to conform to the system of surveys adopted by the United States, he 
Shall construct and approve township plats accordingly, and forward to Bae General 
Laud Office for approval. 2G Bis te 
In segregating large bodies of land, aetonicualy and abyindly swamp and over- 
flowed, it shall not be necessary to subdivide the same, but to run the exterior lines 


of such body of land. 
In case such State surveys are not found to be in accordance with the system of 


‘United States surveys, and in such other townships as DO survey has been made by 


the United States, the Commissioner shall direct the surveyor-general, to make seg- 


‘Tegation surveys, upon:application to the surveyor-general, by the governor of said 
. State, within one year of such application, of all the swamp and overflowed: land in 


such townships, and to report the same to the Genera] Land Office, representing and 
describing what land was swamp and overflowed, under the grant, accor rding to the 
‘best evidence he can obtain. 

If the authorities of said State, shall claim as sw amp and overflowed, any land not 
represented as such.upon the map or in the returns of the surveyors, the character of 
such land at the date of the grant September twenty-eight, eighteen hundred and 


fifty, and the right to the same shall be determined by testimony, to be taken before 


the surveyor-general, who shall decide the same, subject to the arp. of the 


‘Commissioner of the General Land Office. 


The purpose and effect of this legislation was eonsidanea by the 
Supreme court of the United States in the case of Tubbs v. Wilhboit 
(138 U. S., 134). Speaking of section four of the act of 1866, it was said: 


By this section, rules and methods were established for the identi fic: ition of swamp 


anid overflowed lands in California, which superseded all previous rules or methods 


for that purpose. 


Farther on.in the same decision j It was said as to the duties of your 


office under said law: 


Whether the township plat be eondidered as approved by tbe action of the surveyor- 


general or by the subsequent recognition of its correctness by the Commissioner of 


ve 


_ the .General. and. Office, when approved, the. duty of the Commissioner to certify 


over to the State the lands represented thereon as swamp and overflowed was purely 


Ministerial. He could not defeat the title of the State by withholding such certifi- 


cate, nor could he add to the title by giving it. Its only effect’ would lave been 


to facilitate the proof of the vesting of the title in the State by its additional 


Tecognition of the land as that covered by the congressional grant of 1850. It would : 
Not have added to the completeness of the title. 
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| In Heath 0. Wallace (138 U.S., 573), the court referring to the fourth 
section of the act of 1866, used the following language: 

As held in Tubbs v. Wilhoit, supra, this.sectiou of the statute established rules or 
methods for the identification of swamp and overflowed lands in California, which 
superseded all previous rules or methods for that purpose. The several rules or 
‘methods provided for were intended to meet any emergency that might arise, and 
thus give to the State all the swamp and overtlowed lands within ber limits. ‘The 
- Inethod provided in the first clause was but one of several specified in the section. 
But one thing was required to be shown under this clause—only one’ kind of evi- 
dence as to the character of the lands was necessary—in order to give the State the 
right to demand the certification of them over to her as swamp aiid overflowed lands;. 
and that evidence the United States furnished in the plat of the. survey of the town- 
-ship in which the lands were situated. An inspection of the township plat wonld 
show whether or not any lands in the township were returned as swamp and over-_ 


flowed. If they were, that designation was sufficient and conclusive evidence, under 
the first clanse of section 4 of the act, to establish the title of the State to them. 


In many cases decided both before. and since these decisions of the 
Supreme’ court, this Department has announced practically the same 
views, as to the effect of the returns of the surveyor-general. (Central 
Pacific R. R. Co. v. California, 2 0. L. U. , 1052; California ». United 
States, 3 L. D., 521; California v. ‘Martin, 5 L, D., 99; Davis v. Cali- 
fornia, 13 L. D. 129. ) 

The cor Meee of these views is not questioned i in at decision under 
consideration, but it is affirmed. The survey in question is not a segre- 
gation survey, but is a survey made under the authority of the United 
States, and therefore is of the character contemplated by the first para- 
graph of section 2488 of the Revised Statutes. It is immaterial there- 
fore whether it was requested by the governor of the State or not. | 

In the decision under consideration it is said that the return of the 
surveyor-general does not allege that the lands in question were swamp 
and overflowed at the date of the grant, and that therefore that return 
cannot be accepted as conclusive evidence of their swampy character 
at that date. The law in question prescribes a rule of evidence which 
is binding upon and conclusive against the grantor, the United States. 
This rule was not, however, conclusive against the grantee, it being 
provided that if the State should claim as swamp and overtlowed any 
Jand not so represented in the plats, the character of the land at the 
date of the grant should be determiued by testimony. Because of this 
the act of 1866, which was remedial in character, is to be strictly con- 
strued upon this point, and the return of the surveyor-general must 
clearly show the land to be of the character contemplated by the 

granting act. The designation must be clear and explicit and nothing 
‘is to be placed thereunder by implication. Heath v. Wallace, supra. - 

On these plats the mark used to Indicate swamp lands is found in the 
body of the plat, while ‘on the margin is found an entr y eae as 
follows: 


Area of swamp and overflowed lands unfit for cultivation surveyed in 1880... oe 
Area of swamp and overflowed land unfit for cultivation surveyed in 1884.... acres. 
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On the plat of township 23 §., Range 21 E., the entry is: 
Area of. swamp and overflowed lands unfit for cultivation.........- 2 16568.56 acres. 
_ The survey of 1880 did not include any portion of thistownship. It 
seems evident that the words “surveyed in 1884” were simply added 
to the marginal note for the purpose of indicating the amount of lands 
covered by said survey of 1884, which together with the amount 
included in the survey of 1880 made up the total amount of swamp 
lands 1 in the township. 4 

~The formula “Swamp and overflowed lands unfit for cultivation ” 
has been in use for the designation of lands which passed under the — 
swamp land grant since the date of that. grant. The fact that it was 
not stated on these plats that the lands were swamp and overflowed at _ 


fe the date of the grant is not a defect. The return made is in the words 


of the statute, and the formula used is that which has been sanctioned 
and approved by your office ever. since the date of the ern . 1s 
sufficient to meet the requirements of the statute: . 

The plats in question, indicating all the lands thereon as swamp and | 
overflowed were approved by the surveyor general and transmitted to- 
your office with his letter of October 14,1884. ‘The action of your office 
thereon is Shown by letter of October 27, 1884, to the punveycr eenera 
in which the following language is used: 

~The returns of the survey executed by W.H. Norway deputy surveyor under me 
contract, No. 337, dated December 3d, 1883,and received with your letter dated 
October 14, 1884, have been examined and accepted. 

You are hereby authorized upon receipt hereof to transmit the tr pp meete plats to | 

‘the proper United States land office. : 
_ If the approval of the Gommetione: of the General Land Office be 
necessary this action accepting the plats, and authorizing their filing 
in the local land office, together with their official use after that time — 
is sufficient to meet such requirement. In the case of Wright v. Rose- 
berry (121 U. S., 488, 517), the court held that official use of a plat con- 
stituted aaproeal thereof, 

We have in this case a survey made under the authority of the United 
States, the approval of the plats thereof, and the representation upon 


those plats that the lands in question are swamp and overflowed.. All | . 


the facts and conditions necessary to conclusively establish under said 
law, as against the United States, the character of this land to be 
“swamp and overflowed exists here. The facts exist on the face of the 
~ record, which make it the duty of the Commissioner or oe General 
band Office, to certify the land to the State. | 

The decision in question treated this act as constituting the surveyor 
general a special tribunal to determine what land in the State of Cali- 
fornia passed under the swamp land grant, and the arguments in-sup- 
port of the motion for review are found along the same line.. This 
treatment is not strictly correct. That act as said by the supreme 
court in Heath ». Wallace, prescribed rules or methods for the identifi- _ 


he 
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cation of swamp lands in California, that is, it established a rule of 
evidence by which the Department, as the tribunal to determine the 
identification of lands, passing under said grant, is conclusively bound. 
The rule announced i in the decision in question, that the judgment of a 
special tribunal is final when acting within its powers, but is not bind- 
ing when it goes beyond the scope of its authority, is not to be dis- 
puted. That rule does not, however, seem applicable in this case. ~The 
question here is not as to the finality of a judgment of the surveyor- 
general, but as to the character of Lis return as evidence. The law 
says that return is conclusive evidence, as to the character of the land 
to which it relates as against the United States. 

- This evidence is furnished by the grantor, aud hence it seems tips 
| improper to make it conclusive as. against it. We may doubt. the pro- 

priety of the legislation, and entertain the belief that its provisions are - 
tore liberal. in favor of the State than a due and just appreciation.of\ 
“the best interests of the government would dictate, but we are not for 
that reason justified in disregarding its provisions. It is not, however, 
certain that this law conferred any great benefit upon the State, 
—exceptin a way of making possible a speedy identification of the lands 
eranted. 

The State had not enjoyed to the fall extent the benefits of ne erant. 
The condition of this class of lands was changing rapidly by reason of 
cultivation and the appropriation of water for irrigation purposes inci- 
dent upon the rapid influx of settlers in the years immediately follow-. 
ing the discovery of gold. The task of establishing the true character 


of any tract of land in the year 1850 was difficult because of the chang- 


ing population and was becoming more difficult each year. Under 
these circumstances Congress deemed it necessary to afford the State. 
relief and provide a method for the speedy adjustment of the grant. 
The act in question is the result of thisconclusion. , 
After a full examination of the questions presented, I have concluded 
that the evidence furnished by the records conclusively establishes the 
fact that this land is swamp and overflowed, and that the petition of 
the State for certification must be granted. : 

The decision complained of is therefore set aside and the caleatibn 
| of the State will be allowed. 


CONTEST—DEFAULT—PROCEEDINGS UNDER SECOND CONTEST. 


HEINRICHS v. BAKKENE ET-AL. 
: : a 

"The failure of the local office to dismiss a contest, for defanlt on the part of the 
contestant, will not operate to prevent the filing of a second contest, and the | 

issuance of notice thereon, nor interfere with any rights attaching thereunder. 
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Seer etar y 8) ithe to the Commissioner of the Gener a Land Onice, Aug 
(WL. ALL) ca 27, 1896. | (0. A.) 


The land involved herein is the NE. 4 of Sec. 18, T. 134 N., R. 46 W., 
St. Cloud , Minnesota, land district. ia 
June 3, 1882, Kuudt O. Bakkene made timber ealtine: entry. for said — 
tract. December 6, 1892 , John Lloyd filed an affidavit of contest against 


said entry, alleging failure to comply with the requirements of thetim. 


ber culture law. Notice was issued and hearing was set for June 17, 
1893, at which time neither of the ee appeared: and no action was 
taken by the local officers. 

July 11, 1893, Joseph Heinrichs filed affidavit of contest against as 
entry: on the same charges that had been brought by Lloyd. The local 
officers thereupon, on.the same date, issued notice ¢ on Heinr tor 8 contest, 
setting a hearing for September 7, 1893. ; 

On July 13, 1893, Bakkene’s catty was carceled by relinquish ment 
executed. July 12. 1893, and on the same day Lloyd made homestead 
‘entry for the tract. . 

On Heinrichs’ motion, hearing on his contest was eontinued to Sep- 
tember 30, 1893, and it was ordered that testimony be. taken before a 
notary public September 27, 1893. On the last mentioned date Hein- 
yichs submitted evidence against Bakkene’s entry showing that no 
trees had ever beeu planted on the land. 

March 26, 1595, the local officers rendered decision stating that Lloyd 
was allowed to make homestead entry on July 13, 1893, immediately 
after the cancellation of Bakkene’s entry, for the reason that through 
an oversight the contests brought by Lloyd and Heinrichs had not 
been entered on the records. They fonnd that: Bakkene’s relinquish- 
ment was not executed as-a result of Heinrichs’ contest and therefore 
recommended the dismissal of the contest. 

, Heinrichs appealed to your office, contending that the seemretas 
right of entry should have been awarded to hum, on Bakkene’s ‘relin- 
quishiment. 

Your office rendered decision ae 6, 1895, holding that bec ase of 
the failure of the local Officers to dismiss Lloyd's contest it remained 
pending until the date of Bakkene’s relinquishment; that it was error 
to order a hearing on. Heinrichs’ contest, which was subject to that of 
Lloyd; and that Heinrichs ean not be heard to complain, as his con- 
test abated by operation. of law ou the relinquishment of Bakkene’ Ss 
entry. Liloyd’s entry was therefore allowed to remain. intact. 

. Heinrichs’ appeal from ‘said--decision brings the. case perere me for -- 
consideration. | 

Through the eet we the ica officers” no record. was made of 
Lloyd’s contest against Bakkene’s entry. As far as the record shows, 
Heinrichs, at the time of filing his contest, knew nothing of Lloyd’s. 
prior contest. It does not appear when he was informed of Bakkene’s 
veer and Lloyd’s entry. 
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The decision of your office holds Lloyd’s entry of July 13, 1893, intact, 
merely for the reason that through the failure of the local officers to dis- 
miss his contest on his default made June 17, 1893, the same was still of 
record at the date of Bakkene’s a iercicn Had the local officers 
dismissed his contest, as they should have done, there would have been 
no question that Heinriena was entitled to the right of entry. 

Lloyd contends that the failure of the local officers to dismiss his 
contest gave hiin the status of a prior contestant at the date of Bak- 
kene’s relinquishment; and that his entry can not be disturbed, for the 
reason that he was, as prior contestant, entitled to the right of entry. — 

After his failure to appear ou June 17, 1893, the date set for hearing 
on his contest, and until July 1!, 1893, the date of issuance of notice of 
Heinrichs’ contest, Lloyd could still, Wore of the failure of the local 
officers to: dismiss his contest, have asked for the issuaiuce of a new 
notice of hearing. He was still a contestant. But the issuance of 
notice on July 11, 1893, on Heinrichs’ contest, gave Heinrichs the status 
of prior contestant, although his affidavit of contest was filed subse- 
quent to that of Lloyd. The failure of the local officers to dismiss the 
first contest for default should not be allowed to prevent the filing of a— 
second contest, nor to interfere with any right attaching thereunder. 

In the case of Hanscom v. Sines et al. (15 L. D., 27), the eee 
held that (syllabus): | _ 


A pending contest precludes action on the pupSEUMeNe application | of another to | 
proceed asrainst the entry in question. 

However, the mere pendency of a contest, where the contestant is 
not actually proceeding to secure the cancellation of the entry, does 
not come within the spirit of that decision. The pendency of a contest 
is, when the contest is subject to dismissal because of failure to appear 
at the hearing, no bar to the issuance of ‘notice on a subsequent con- 
test. Your office erred in holding that Heinrichs could not be per- 
mitted to proceed against Bakkene’s entry before the final disposition 
of Lloyd’s contest. Lloyd could not, after July 11, 1893, have moved 
for the issuance of notice on his contest. His contest was, after that 
date, subject to that of Heinrichs. | 

On July 13, 1893, the date of Bakkene’s -soliiquebmane Heinrichs 
was a prior contestant, Whether the relinquishment was filed as a 
result of the contest does not enter into the consideration of the case. 
He has proved his charges against Bakkene’s entry and is therefore 
entitled to the preference right of entry eckson w Stults, 15 L. D., 
413), 

Lloyd’s entry must be held subject to Hsiniiche right of a“ The 
decision appealed from is accordingly rever sed. 
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‘ABANDONED MILITARY RESERVATION—ACT OF AUGUSI 18, 1856. 
THE Srare oF FLORIDA. 


The act of July 5, 1884, | providing for the disposition bf abandoned military reserva- 
tions is not applicable to a reservation restored to the public domain prior to the 
passage thereof, and as section 4 of said act repeals in terms the act of August 
18, 1856, with respect to such reservations in the State of Florida, it therefore 

- follows that in case of such a reservation in said State, that is restored to the 
public domain prior to the act of 1884, and to which no rights had arisen under 
the repealed statute, there was no statutory anthority for the disposal thereof . 
until the enactment of August 23, 1894, and that the provisions of said act, and. 
the amendatory act of February 15, 1895, must now govern 1 the disposition of 
said lands. 


Secretary Smith to the Commissioner of the General Land Office, August 
27, 1896. | (de dsP.) 


On the 3rd of February, 1894, August 10, December 1, and Decem- 
ber 4, of the same year, the State of Florida through its agent, one 
W. W. Dewhurst, made application at the Gainsville land office in the 
‘State of Florida, to locate with Palatka scrip, certain tracts of land 
within the init of the Fort J upiter abandoned military reservation as 


follows: 


On the first named ants the E $4 NE 4 and the NE 4 of the SE 4 of 
Sec. 24, and lots 4 and 7 and the E $ SE 4 4 of Sec. 25, all in T. 40 S., 
R. 42 E.; .; also lots 1, 2 and 3 in See. 36, T. 40 8., BR. 42 E.; and lots 1,2 
and 3 in Sec. 19, T. 40 S., R. 43 E. and lot 4 and the W.4 NE4 and E 3 
SW +4 of Sec. 30 and lot 3, Sec, 31, T. 40 8., R. 43 2. 

On the second named date: lots 2 and 5 See. 25, lot 3, Sec. 26,.and 
lots 6 and 7, Sec. 36, in T. 40 S., R. 42 E. 

Ox the third named date: the E. 4 SE 4 of Sec. 25, lot 3 of Sec. 26 
and lots 1 and 2 of Sec. 36, T. 40, R, 42 of and the W. 4 ot the NE i: 
of Sec. 30, T. 40, R. 43 E. 

Ou the last nanied date: the W.4 of the NE. 4 of Sec. oA, lot 6 of 
See. 25 and lot 4 of Sec. 26, T.40 8. R. 42 E. and lot 1, See. 19 and lots 
1,2 and 8, See. 30, T. 40,.S., BR. 43 B. 

Each of these applications was rejected by the ise officers for the 
reason that the lands within the limits of said reservation could only 
be disposed of under the act of July 5, 1884 (23 Stat., 103). From 
each of said rejections the State of Florida through its agent appealed 
to your office, which, by its decision of June 26, 1895, affirmed said 
decision of the local officers, and held that.the land within the limits 
of said reservation could be disposed of only under the act of August 
23, 1894 (28 Stat., 491), as extended by the act of February 15, 1895 
(28 Stat., 664). An appeal from that decision by the State brings the 
case here. Since the case has been here a relinquishment has been © 
filed by the State as to lots 2 and 3 of Sec. 19 and lot 1, Sec. 30,. T. 40, 
R. 43, and there has also been received a protest from the Commissioner 
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of Agriculture of said State against the attempt. to locate said scrip 
on lot 3, Sec. 31, T. 408., RB. 43 E., which is covered by the homestead 
entry of Boorse Proctor. 

The Fort Jupiter military reservation was éstablished by executive 
order of May 14, 1855, and was relinquished and turned over to the 
‘Interior Department for disposition under the act of August 18, 1856 
(11 Stat. 87), on the 16th of March 1880, with the exception of a cer- 
tain described tract reserved for light- ere purposes. 

At the time when the State made its_first application to locate said’ 
Palatka scrip, to wit: on February 3, 1894, the rule of the Department 
as established by its decisions was that jonds within the limits of an 
_ abandoned inilitary reservation having the status of this one could be- 
disposed of only under the act of July 5, 1884, supra. . Hence the 
rejection by the local officers of said application was in accordance 
with the departmental rule at that time. But by its decision of July 
24, 1894, in the case of Mather et al. vy. Hackley Heirs on review (19 
iL. D., 48), the Department changed its former ruling and held that the 
disposal of lands within a-inilitary reservation in the State of Florida, 
abandoned aud restored to the public domain prior to the passage of 
the act of July 5, 1884, supra, is governed by the provisions of the act. 
of August 18, 1856 (11 Stat., $7). That decision applied apparently to 
this reservation. And, while the action of the local officers in rejecting © 
the application of the State on February 3, 1894, was in accord with | 
the rule then in vogue, yet the decision snows referred Ma in effect, | 
held that rule to be without authority of law. 

When the second application of the State was made, the rule under 


which the local officers rejected it and under which ehay acted inthe . 


first instanee had been abrogated by the decision in the case of the 
- Hackley Heirs, supra. 

On Noverber 22,1894, the Department by its decision 19 L. D., 47 a 
held that the lands in the abandoned Fort Jupiter military reservation - 
in Florida, could be disposed of only under the act of Angust 18, 1856, 
unaffected by the act of August 23, 1894, above cited. It is true that — 
immediately after the rendition of that decision your office was verbally - 
instructed to suspend all disposition of lands within the limits of said 
reservation, pending the action by Congress in certain legislation, rela- 
tive thereto, then before it; that the legislation in question resulted 
in the act of February 15, 1895, supra, and that on June 17, 1895, this 
Department by letter of that date, directed your office to aiseoncinwe 
the suspension verbally ordered as stated and to proceed to dispose of 
said Jands under the act of August 23, 1894, as extended by the act of 
February 15, 1895, supra. But the decision of November 22, 1894, 
supra, was in no wise affected by the proceedings above detailed. It 
was allowed to stand, and if it is sound, it must be held to have estab- 
lished a rule of property concerning the acquisition of title to these 
lands by which the Department is bound. The third and fourth appli- 
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_eations of the State were made within two weeks after the rendition 
of that decision. : a | | 
_ Referring to the decision of the Dapueuent in’ 1 the case 2 of f Mather et 
. al. v, Hackley Heirs, (on review) supra, it was there held: 
— The act of July 5, 1884, providing for the disposition of abandoned military veser- 
vations, is limited in its application to military reservations that were iu existence 
at the date of its passage, or that should be thereafter created. | 

As the Fort Jupiter reservation was not in existence J aly’ dD, 1884; 
having been restored to the public domain prior to that time, the lainds 
within its lunits would not be disposed of under the act of that date. 
That is very clear. But the decision goes further and holds in effect: 

The disposition of a military reservation in Florida, abandoned and restored to the 
- public domain prior to the passage of the act of July 5, 1884, is governed by the pro- 
visions of the act of August 18, 1856, and under said act the Commissioner of the 


General Land Office was mithorized to dispose of such. lands either at public sale, or 
under the bomestead and pre- -emption laws. _ ? 


The holding is sound in my aaionieae So. am as it sepsis to aC igus 
in the Fort Brooke reservation which were in controversy in the case 
of Mather et at. v. eaciley Heirs as the zens there borediented at- 
tached under the act of August 18, 1856. . 

In the Fort Jupiter case, supra, the pone holding’ is faa with 
approval, and is applied to the jaa within the limits of the Fort 
J upiter reservation, which it is held must be disposed of under the act 
of August 18, 1856, for the reason that it was restored to the publie © 
domain and the control of the Secretary of the Interior, prior to the 
act of July 5, 1884, supra. That decision is clearly erroneous. I do 
‘not now know how Sec. 4 of the act of July 5, 1884, supra, escaped 
observation when the Fort Jupiter case was coneider ea. but that it did 
so is apparent. - That section, without any reservation whatever repeals 
the provisions of the act of August 18, 1856. _ 

I have already shown that as held, in the case of Mather et al. v. 
Hackley Heirs, supra, the lands within the Fort Jupiter reservation 
could not be disposed of under the act of July 5, 1884. The effect of 
the repeal by See. 4 of said act of the provisions of the act of August 
18, 1856, was that it left no law in existence under which the lands-in 
| the Fort Jupiter reservation could be disposed of, unless it be held that 
said lands came within the purview of the act of June 9, 1880 (21 Stat. 
171) under which this Palatka scrip was issued, which provides that 
said serip may be located on any vacant and unappropriated public — 
lands of the United States in Florida. There can be no question that - 
on February 3, and August 10, 1894, when the State made its applica- 
tion to locate this scrip, these lands were “ vacant and unappropriated ”, 
but when the applications to locate were made December 1 and 4,-1894, 
the disposition of these lands ‘was controlled by the act of August 23, 
1894 supra, and those applications must in any event be rejected. But 
admitting for the sake of argument ee the applications of February 


ay 
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3, and August 10, 1891, were properly made under the act of June oe 
— 1880, supra, the fact remains that pending their approval or action _ 


thereon by this Department, Congress by the act of August 23, 1894, 
and of February 15, 1895, supra, provided that lands in reservations of | 
this size, should be opened to settlement under the public Jand laws : 
and gives a preference right of entry for six months from the date of 
the last named act to bona fide settlers, residing and having improve- - 
ments on such lands. 

The right of Congress to make such provision as it may see fit for 
the disposal of the public domain can not be questioned. It is also 
true that the selection by the State of Florida, under the act. of June 9, 
1880, supra, of lands in the Fort Jupiter reservation did not cause title 
to said lands to vest in the State. That can only occur when the selec- . 
tions are approved by the Department, and the lands certified to thre 
State. Before that is done Congress provided that unese lands must 
be disposed of as above stated. ; 

{t is the duty of this Department to execute the law, Kaweah Co- 
operative Colony et al. (12 L, D., 326 at 330), ene een cen (16 | 
L. D., 526), 

AS Giese: lands can only be disposed of under the acts of August 23, 
1894, as extended ‘by the act of February 15, 1895, supra, your decision 


rejecting the applications to locate said Palatka scrip, is affirmed. 


SUSPENDED ENTRY—NOTICE OF THE REMOVAL.OF SUSPENSION. 


WHITE v. DODGE. 


The notice given an entryman of the eeeookien of an order suspending his enuy is 


insuiiicient, if not definite and certain in its terms, 


Acting Secretary Reynolds to the Commissioner of the General Land Office, 


((W, A. L,) | August 28, 1896. _ (EB. M. R.) 


This case involves the N. 4 of the SE. 4 of Sec. 2, T. 26 S., R. 24 B., 
Visalia land district, California, and is before the Department upon 
motion for re-review by William H. White of departmental decision of 
December 16, 1895 (unreported), which was canned ange review on 
March 11, 1896, 

It appears from the record that George S. Dodge wade desert land 
entry for the above described tract March 30,1877. On April 10, 1891, 
William H, White filed an affidavit of contest, alleging failure to ceclaini 
within the time allowed by law. On April 27, 1894, the local officers 


rejected the application to contest on the ground that 


the allegations attack only the non-reclamation and are premature in that three 
years from the date of entry, exclusive of the period from date of suspension to date | 
of notice of its revocation, have not elapsed. Mobic of the revocation was regis- 


 .. tered to claimant August 21, 1893. 
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Upon appeal your office decision of June 25, 1894, affirmed the action 
‘of the local officers, and upon further appeal this Department,.in the 


- decision now sought to be reviewed, affirmed that action, and upon 


motion for review, on the date given, March 11, 1896, that action” was 
adhered to. | 

In the motion for re-review it is urged that notice to Dodge's counsel | 
was given prior to the day fixed in the decision complained of, to- -wit, on 
- February 10, 1891, and counsel] cites the following records of your office: 

That on February 15, 1890, Britton and Gray addressed the following 
letter: | 
_ Hon. Joun Ww, NOBLE, © 

Secretary of the Interior, ot 
Washington, p. C. 

‘Sir: We file herewith our printed argument (three copies) in the case of the 
United States v. J. B.. Haggin et al., involving Visalia, California Desert Land 
entries... : 

ee ee BRITTON. & Gray, 
Attys. J. B. Haggin- et al., 
Desert Lintrymen. | 


and that the brief began as ices 

This case involves one hundred and sixty three desert land entries in Kern County, 
- California, aggregating about 40,000 acres of Jand. 

and it is signed. (page 69) “ Britton & Gray; Attorneys. for Desert 
Entrymen.” — 

In the argument of Britton and Gray submitted at the oral hearing 
in this cause they state that in 1890 they were attorneys for George 8S. . 
Dodge and that they received from the Commissioner of the General — 
Land Office a letter dated February 10, 1891, to the following effect: 
| Referring to your appearance for a large number of parties whose entries were 
included in office letter of September 28, 1877, suspending all D. L. E. from No, 1 to 
337 inclusive made in the Visalia, Cal. land office, you are advised that by letter of 
even date to the register and receiver at Visalia, said order was revoked, and a num- 
- ber of applications to contest certain of the entries, were returned for appr opriate 

action. 

The question presented for determination is whether the notice shown. 
to Britton and Gray was binding upon George S. Dodge, and inasmuch | 
as there is no dispute over the question that notice to counsel is notice 
to the client, the question raised resolves itself into one of the sufficiency 
of the notice shown. The maxim “7d certum est quod certum reddé 
potest” does no apply to questions of pleading, and therefore it can not 
be argued that one can look. outside of the notice (supra) into the letter 
to the register and receiver of the Visalia land office to supply defects, _ 


if any, in the notice received by Britton and Gray. It has been held — 


by this Department that it is not necessary to send a copy of a decision 
to local counsel. The case that has gone furthest on this question is 
that of Weed ». Sampsel (19 L. Dy 461), the syllabus of which case 
is as follows: 


Written nous from the General Land Office to the resident attorney of record in 
a .case that “action has this day been taken” ehereis, is sufficient notice of an. 
_ adverse decision. - 
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‘The rule that requires a copy of the decision to accompany the notice thereof is. 
not applicable where the notice is sent by the General Land Office to attorneys of 
recon, resident in Washington. 


~The notice given m that case was as follows: 


, | ; _ Wasnineton, D. C., Mar ch 30, 1893. 

Messrs. PaDGETT AND FORREST, 

: Attorneys-at-law, Washington, D. C. | 
GENTLEMEN: As attorneys for Edwin A. Weed in the matter involving lot 9, block © 

56, Oklahoma, you are advised that action has this day been taken in the case of 

Baw in A. Weed v. John A. ae Reference is had to your letter of May 26, 189-, 


Very respectfully, E Rp A RB ERS 
DWARD A. BOWERS, 


Acting Commissioner. 


The distinction between that case and this appears to be as follows: 
That in the notice shown in the case at bar the name of the case does 
not appear, nor is there a description of the tracts of land; whereas in 
the case (supra) the title of the case is given with a description of the © 
tract involved. It further appears from the decision itself that the 
point upon which counsel in that case urged the insufficiency of the 
notice was as follows (page 462): 


_ Counsel for Weed contend at length, that your office should have notified them 
that a ‘‘decision” had been rendered, and not that an “action” had been taken. I 


| _ fail to see any force in this position in view of the fact that the two words are often 


used interchangeably in the rules of practice and in the departmental decisions. 


Recurring, therefore, to the notice given in this oe it appears to 
be valueless by reason of its uncertainty. | 

Subsequent to the hearing counsel for the petitioner furnished a copy 
of the letter of September 25, 1891, of your office, to the register and 
receiver at Visalia, California, in which it appears that in the case of 
Cottle et al.v. George 8. Dodge, being an application to contest the 
entry of the defendant, the following appears: 


The affidavits of contestant fail to show that the tract was non- -desert at the date 
of the entry. The said entry was one of the number suspended by order of Septem- 
ber 28, 1877, which order was revoked by office letter ‘‘H” of February 10, 1891, 
and this office, by its decision of July 30, 1891, in the case of Vradenburg v. Orr, hay- 
ing held upon substantially a similar state of facts that the entrymen should be 
‘allowed three years in which to comply with the law, exclusive of the period of 
‘guspension, the paanee of failure on the REGS of Dodge to comply with the law was . 
premature. 


On the same day it appears that the following letter was addressed: 


Messrs. BRITTON AND GRAY, 
 Atlorneys-at- law, Washington. 

SIR: Referring to your appearance: for the defendant | in the case of F. L. Cottle, 
E. E. Cottle and J. D. Rush ». G. S. Dodge, involving desert land entry No, 2, Visa- 
lia, California, land district, you are. hereby notified that by letter of this date 
directed to the local officers said case was dismissed and the case closed. 

meapeuae | a } 

_ Ww. M. ue 
Assistant Commissioner. — 
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It is urged that this showing is sufficient notice. All the objections 

that exist to the prior notice exist to this notice. The notice to Britton 
and Gray gives the title of the case and the number of the desert land 
entry and states that.the contest initiated by other parties against this 
entry had been canceled and refers to the corresponding letter of Sep- 
tember 25, 1891, to the register and receiver, which in turn refers to 
the revocation of the suspension by referring to office letter “H” of 
February 10, 1891. The petition for re-review is therefore denied. 


COAL LAND—PROOF AND PAYMENT—ADVERSE CLAIM. 
OUIMETTE v. O'CoNNoR (ON REVIEW). 


On the failure of a coal claimant to perfect title within the statutory period: the 
work done by him inures to the benefit of a valid adverse claim then asserted. 
for the land involved. ; 


Acting Secretary Rea ynolds to the Commissioner of the General Land Office, 
August 28, 1896, | (J. A.) 


“Mareh 25, 1895, your office rendered decision in the above entitled 
case, dieiissing Ouimette’s protest against. O’Connor’s final proof for 
the land in controversy, rejecting his coal declaratory statement, and — 
suspending O’Connor’s entry for further consideration in the event of 
said decision becoming final. 

On Ouimette’s appeal said decision was, by jeparecntl decision of 
May 138, 1896 (22 L. D., 538), reversed, and you were instructed. as 
follows: 


As the proceedings before the local officers appear to have been unskilfully.con- 
ducted, and as the record before me is unsatisfactory, both parties should be given 


an opportunity to submit evidence in support of their respective claims. You will ° ~ 


therefore direct the local officers to order a hearing between Ouimette and O’Connor 
-at which O’Connor will be allowed to show whether Bridges (the former claimant) 
had opened a vein of coal on the land prior to the filing of his relinquishment, 

October 2, 1894, and at which the parties may introduce such further evidence as te 
them seems prope 


By letters of June 11, and July 1, 1896, your office tran saiitiea OHOUE 
for review of said ee sorb filed by Ouimette and O’Connor, respectively. 
Ouimette’s motion was filed in your office June 5, and O’Connor’s motion 
was filed in the local office June 16, 1896. ‘By letter of July 27, 1896, 
‘your office transmitted a motion filed by Ouimette:in the local. office 
July 17, 1896, to dismiss O’Connor’s motion for review on the grounds,— 

a That it is not accompanied by an affidavit that it was psn in 
good faith and not for the purpose of delay, and | 
2. That the copy-of the motion served on: Ouimette J une om was 
not accompanied by a copy of the required affidavit. | 
_- Attached to O’Connor’s motion for review is an affidavit’ éxéputell 
— June 17, 1896, the day: after’ the filing of the motion, that the motion is 
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inade in good faith, and not for the purpose of delay. - It was not neces- - 
sary under rule 114 of practice to give Ouimette notice of the motion 
for review. Ouimette’s motion to dismiss is therefore denied. : 

O’Connor’s motion for review consists of a twenty-five-page argument, 
The grounds for the motion, set out on the: first page of the argument, 
are as follows: 


First: Because it appears that material facts, i in the case, hae been misappre- 
hended, and therefore, have not received due consideration. 

Second: Because the conclusions reached, and the decision rendered in the case 
are not sustained by law, and the practice of the Department. 


None of the material facts which it is alleged have been misappre- 
hended are specified in the assignments of error. The motion is denied | 
for the reason that it does not conform to Rule 114 of Practice as 
amended June.1, 1894, which provides that “each motion must state 
concisely and specially: Without argument, the grounds upon which 
itis based.” » | 7 

- Ouimette’s motion for review assigns errors as follows 


First: In finding that Charles S. Bridges, the former Samant felinguiened his 
coal declaratory statement. 

‘Second: In finding that Charles S. Bridves: made no assignment of his right to 

purchase to. Ouimette. | 

Third: (a) In holding that Onimette acquired no right by his purchase of Bridges’ 
‘improvements; (b) in holding that immediately upon the filing of Bridges’ relinquish- 
mont (which was never filed) the work done by him on the land inured to O’Connor’s 
benefit, if O’Connor’s claim was valid. | 

Fourth: In allowing O’Connor at the hearing to be had ‘to show whether Bridg es 
‘had opened a vein. of coal on the land prior to. the filing of his relinguishment, 2 
October 2, 1894.” 


The records of your office show that. Bridges did not ealinguish his. 
coal declaratory statement October 2, 1894, as stated in said depart-— 


-- mental decision of May 13, 1896. He filed his statement August 28, 


1893, alleging settlement on the same date. The time within which 

he could have made proof expired by limitation on October 28, 1894, 
Ouimette’s motion is in effect a request that the statement made in 
said decision, that Bridges relinquished his coal declaratory statement 
October 2, 1894, be corrected. Under a strict observance of Rule 114 
of Practice it would be necessary to notify the parties that the motion 
is entertained, and to allow them time within which to file argument. 
However, as a mistake of this nature may be corrected upon the sug- 
gestion of one of the parties, it is not deemed necessary to formally 
entertain the motion. As Bridges did not relinquish his coal declara- 
tory statement, and as the time within which he could have made proof 
expired by limitation on October 28, 1894, the work done by him inured 
_to.O’Connor’s benefit on that day, instead of October 2, 1894, if O’Con- 
nor’s claim is valid. ' The finding that Bridges made no assignment of 
_ the right to purchase under paragraph 387 of the regulations of July 
— $1, 1882, does not prejudice Ouimette’s claim, as he did not make proof 
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and payment before October 28, 1894, but relies upon his claim initiated | 
by the filing of his declaratory statement on October 2, 1894. O’Con-. 
nor will be allowed, at the hearing ordered by departmental decision 
of May 13, 1896, to show whether Bridges had opened a vein of coal on 
the land prior to the date of the expiration of his right to purchase, , 
October 28, 1894. To that extent the said decision is modified. 


ALASKA LANDS-SURYEY— TRADE AND BUSINESS. 
F. P. KENDALL.’ 


The survey of a tract of iene in Alaska, with a view to the aaeelane thereof, must: 
be rejected, where the alleged trade or business to be transacted thereon is. 
entirely. Prospocsve and no improvements have been ae on said land. 


Acting Secretar y Re ynolds to the Commissioner of the - General Land: 
7 Office, August 28, 1896. | (W.. M. B. : 


“With your office letter of June 12, 1895, is: Feienitied the papers. 
relating to survey No. 107, executed by Albert’ Lascy, U.S. deputy sur- 


veyor—under provision of sections 12, 13 and 14 of the act of March 3,.. 


1891 (26 Stat., 1095)—of a tract of land containing 150,29 acres, situate 
on Coal Point, Kachemak. Bay, Cook’s Inlet, district of Alaska, made 
‘ upon the application of F. P. Kendall, claimant, with a view to the 
purchase and entry of the tract embraced in said survey. | 

When the survey, and the plat made in conformity with the field 
notes thereof, were examined and considered in your office, the same 
were rejected, it appears, upon the grounds stated in your ofiice letter | 
of May 14, 1891, to the United States marshal, ex-officio surveyor- 
general, to the effect that the act of March 3, 1891, providing for the 
disposal of public lands in Alaska actually occupied for the purpose of | 
trade or manufacture does not provide for the entry of lands for the 
purpose of securing rights of way for railroads, or for the entry of such. 
lands where no business or trade is in operation thereon. 

The applicant Kendall, appealing from the action of your office, as 
above indicated, files the following assignments of error, to-wit: 

1. That the area of the tract surveyed is less than the quanuty of land allowed 
_ the act of Mareh 3, 1891. 

. That the tract of land is bounded by navigable waters on ‘the easterly nn 

ae sides, 


3. That the claim is: secepied for the purpose of carrying on 2 trade and ‘the 
shipping of coal from the mines in’ the vicinity. 


The deputy surveyor, in his report, to be found at the close of his 
field notes relating to this survey, states that: 

The location in connection with the other locations on the spit (Coal Point) is 
valuable on account of its proximity to the coal fields on the Kenai peninsula, the 


spit forming a natural road bed for a railroad from the coal fields to ihe only 
euchorage at the extreme southern point of the spit. 
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~The record submitted discloses the further material facts—a portion 
of which are set out in your office letter—that said claimant was a 
non-resident claiming possession of the land in question, but had never 
made any improvements thereon; that claimant and other parties—. 
some of whom were adjoining locators—stated that it was their inten-. 
tion to build’a railroad jointly on the spit, and that the purpose of the. 
locators was to secure a right of way for such road. 

Setting up an adverse claim under the proviso contained in section 
12 of the said act of March 3, 1891, J. K. Luttrell, President of the 
Cooper Coal and Commercial Company, a corporation organized under 
the laws of the State of California, filed his written protest agaist the 
right of Kendall to purchase the tract described by survey No. 107, 
stating, among other things, in his affidavit of February 3, 1893, that 
his company had a right superior to that of Kendall to the land in 
question, and that the said company had for a long time claimed a 
right of way for a railroad from their coal mines on Kenai peninsula 
at the head of the spit,.and across the tract located by Kendall, to — 
their stores and place of business situate near the eng or Southeast 
extremity of said spit. 

It appears that Coal Pointis a long, narrow, gravelly spit, which the: 
surveys thereof represent to be about five miles long and abont one 
fourth of a mile wide at point. of greatest peeeeels extending about 
half way across Kachemak Bay. 

It is very clear that claimant, as well as pr otestant, desires to secure 
a right of way for a railroad over the land involved, and that the tract 
possesses but little value for any other use that could be made of it, 
but the value thereof for the use or purpose named might prove to be 
very considerable since the coal at the mines in process of development 
on Kenai peninsula at the head of the spit can only conveniently reach’ 
deep water anchorage by being carried over the entire length of the 
spit to the southern extremity thereof. 

There can be. no doubt from the evidence furnished by the record. 
that there was merely a location made—without actual occupancy for 
any purpose—of the tract in question by the claimant Kendall. 
| The unverified allegation of appellant that the tract “is occupied for 
the purpose of carrying on a trade and shipping of coal”, has sole ref- 
erence to such business as 18 contemplated to be transacted when the 
railroad is constructed, which necessarily implies that the business 
proposed to be transacted is simply and entirely prospective. | 

Where a business or trade is thus prospective, and the land for the 
survey of which application is made—and upon which it is proposed to 
transact such business or trade—contains no “improvements” thereon 
at the time such application is made and survey executed, as is the 
case with respect to the survey under consideration, itis proper for your 
office to wholly reject the survey made under such circumstances. 

For the reasons herein contained your office decision of May 14, 1895, 
rejecting sur vey ‘No. 107 is hereby affirmed. 
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RAILROAD GRANT—SETTLEMENT ON DESERT LAND CLAIM. 
WILSON 2. NORTHERN PACIFIC R. R. Co. 


A ssitieuient on snbiie land with intent to appropriate the same under the desert 
“land law does not operate to except the land from the effect of a railroad grant. | 


Astin Secretary Reynolds to the Commissioner of the General Land 
(W. A. L.) = Office, August 28, 1896. (ALB) 


This is an appeal by Wilson from the decision of your office, dated - 


"May 15, 1895, holding intact on the list the SW. 4 of the NE. 4, Sec. 
19, Tp. 13 N., R. 19 E., North Yakima, Washiigion. formerly listed by | 
the N orthern Pacific Railroad Company on Septeniber 26, 1888. 

ma appears from the papers in the case that the land nivolyed in this 
controver sy is within the grant. to the Northern Pacitic Railr oad Com: 
pany. The map of definite location opposite this tract became effective 
on May 24,1884. Wilson settled upon the S. 4 of the NE. 4 in 1883, | 
with the intention of buying it from the railroad company. In 1884 he 
. Ioade entry, under the desert land act, of the SE. 4 of the NE.4, the | 

forty acres adjoining that in dispute. On March 23,1892, Wilson filed — 
an. affidavit claiming that his application to enter the SW. 4 of the 
NE. 4 had been refused, and asked for a hearing. This request was. | 
giantedy At the hearing held Wilson does not show that he tendered , 
prior to the date of definite location, the formal application and pur- 
chase money required by the act, but admits he made but a verbal 
request of the local officers. 
. The settlement of Wilson, with the intention of taking’ the. land in 
controversy under the desert land act, did not confer upon him any 
rights either as against other settlers, entrymen or the railroad-com- 
pany. The desert land act confers no preference right until entry,: 
which includes the payment of fees and a portion of the purchase 
money. Until the entryman performs this requirement he initiates no 
‘right which another who takes the step could not defeat. ‘The desert 
land act is similar in its object to the timber culture act, and each is 
different from -pre-emption or homestead act. The first two were passed 
in order to encourage, respectively, the reclamation of arid land by 
irrigation and the growth of forests; the latter two to populate and 
improve the vacant agricultural fonds: 

The Department has held, in the matter of settlement with intention 
to take under the timber culture act, that such settiement does not 
confer such a right as will except the land so settled upon from the 
grant to the Northern Pacific Railroad. (See 19 L. D., 28; id., £52).: 

The desert land act is in this respect analogous to the timber culture’ 
law, and settlement with intention to take under its provisions would 
not be such .an appropriation of the land as would prevent the cue of 
the railroad company from attaching on selection. | 

- Your office decision is therefore affirmed. 
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HOMESTEAD CONTEST—ACT OF JULY 26, 1894. 
WEEDIN v. LANCER. 


The fone of proof and payment is an act that may be invoked by the claimant for 
| his: protection, but cannot be used by a contestant to defeat the operation of 
the act of July 26, 1894, extending the time for proof and payment; nor will an 
intervening contest, resting alone on the charge of failure to make proof and 
payment within the statutory period, have such effect. 


Acting g Secretary freynolds to the Commissioner of the Canal Land. Office, 
| August 28,1896. oo. (PL dG) 


I have considered the case of Thomas F. Weedin v. Andrew Lancer, 
involving the homestead entry of the latter for the SW. 4 of See. 1, 7. 
5 S., R. 2 E., Tucson land district, Arizona. 
| Lancer made said entry on January 10, 1887. On 5 anuary 12, 1894, 
Weedin filed affidavit of contest, containing several allegations, all of 
which have been tacitly abandoned and waived, except the one that 

Lancer did not make final proof within seven years from date of entry. 

~ The local officers found as a fact, that Lancer applied to make final 
: proof, on February 5, which final proof was filed March 27, 1894, and as 
more than seven years had elapsed from date of entry, and eat est had 
been instituted, they recommended the cancellation of the entry. 

' Lancer appealed to your office, which found that the affidavit of con- 
test was not corroborated. as required by Rule 3 of Practice,—there 
being no corroborating witness—and therefore dismissed the contest; 
adding that “the time for making final proof was extended for one year 
from January 10, 1894, by Sec. 1, act of July 26, 1894 (28 Stat., 123).” 
~ From this decision of your office Weedin appeals, contending, in sub- 
stance, “that an affidavit of contest is in the nature of an information, 
and when accepted, noticé issued, and service made, jurisdiction is 
acquired ;” and that “the act of J uly 26, 1894 (28 Sat. ee does riot | 
apply to this contest.” oe 

The testimony taken at the hearing is insufficient to wie any of 
the charges made, but by the records of the local office it is clear that 

Lancer had not made his final proof within seven years from the date 
of hisentry. Thus the only charge that would be effective for the pur- 
pose of cancelling tiis entry is one based ynony on facts within the 
knowledge of the government. | 

The act of Congr ess referred to in your office ieision reads,— 

- That the time for making final proof and payment for all lands located uuder the 
homestead and desert-land laws of the United States, proof and payment of which 
-has not. yet been made, be, and the same is hereby, extended for the period of one 
year from the time proof and payment would become due under existing laws, 

This is a remedial statute enacted for the purpose of allowing those 
who had failed to make proof and payment within the period limited 
by law one year from the expiration of the time when proof and 
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jay ent: would become due, in which 46 do so. The act is by its 


_. terms restrictive, and would therefore cover the case of Lancer. 


' Jf it be claimed that Lancer had made proof prior to the paanaeSror | 
the act, and thus taken his case out of the operation of the statute, it. 
may be Said that the statute contemplates ‘proof and payment” and 
it is not shown that payment was made or tendered. The proof itself 
was not acted upon by the local officers, so far as disclosed, hence it: 
cannot be said that it was made as contemplated by this act. — | 
' The tender of proof and payment is an act that may be invoked by 
the claimant for his protection, but cannot be used by the contestant. 
to defeat the operation of the statute; nor will an intervening contest 
resting alone on the charge of failure to make proof and. payment 
within the statutory period, have such effect. 

Your office judgment is therefore affirmed. 


REPAYMENT—MINERAL ENTRY—ASSIGNEE. 
JOSEPH H. HARPER. 
The return of purchase money, in case of an entry erroneously allowed and canceled,’ 


may be made on the application of one who shows 2 partial interest, according _ 
to the proportion of his interest. — 


| Acting g Seer alary Rey ynolds to the Commissioner of the General Land Office,’ 
| August 28, 1896. (ESB. JR.) 


On February 28, 1891, Helena, Mohtaia, mineral oney No. 1485, — 
made December 31, 1886, for the Fontenoy Placer claim, emneine be 
| NW. 4 of the SW. tof section 25, and the S. 4 of the NE. 4 of the SE. 
4 and. the N. $ of the SE. 4 of the SE, 4 of section 26, T. 3 N., R.8 W., - 
coneimine eighty acres, was canceled oe your office on the oun | 
that the tract was not mineral land and therefore not subject to onuty) : 
under the mining laws. | 

On November 10, 1894, Joseph H. Harper J filed an application for the 
return of the money paid the government for said land, amounting to. | 
$200. 
- On September 25, 1895, your office refused repayment to Harper, 

holding that no repayment could be made until all the interests in said 
claim at date of entry were represented in the application, and that. 
Harper was not shown to have acquired the interest of P. F. Kelly, one 
of the entrymen, by conveyance in writing, such conveyance being 

essential under the laws of Montana to the acquisition of the interest. 
of the latter. From this decision Harper appeals, contending that it 
was not necessary to show a transfer in writing from Kelly, and that 
even if Kelly’s interest was not represented Harper’s application should 
have been allowed to the extent of his interest in the claim, which was: 
three pourehs, 
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_ The application for repayment in this case is made under the provi- — 
sions of the act of June 16, 1880 (21 Stat., 287), authorizing repayment _ 
of the purchase money in case of an entry of public lands erroneously | 
allowed and therefore canceled, to the person who made the entry, 
his heirs or assigns, under rules and instructions therein provided for. 
Paragraph nine of instructions dated August 6, 1880, under said act 
declares that: 
Those persons are assignees, within the meaning of the statutes authorizing the 
repayment of purchase money, who purchase the land after the entries thereof are 
completed and take assignments of the title under such entries prior to complete 


cancellation thereof, when the entries fail of confirmation for y reasons contemplated 
by the law. 


See also cases of Adolph Emert and Albert. G. Craven, 14 L. D., 101 
and 140, respectively, and case of Alpha L. Spar ks, 20 a D., 75. 

Paragraph ten of said instructions contains, among other things, the 
following: | 

Where applications are made by assignees, the applicants must show their right 
to repayment by furnishing properly authenticated abstracts of title, or the original _ 
- deeds or instruments of assignment, or certified copies thereof, and also show by . 
affidavits or otherwise that they have not been indemnified by their grantors or 


_ assignors for the failure of title, and that title has not been Boas in them by 
their grantors through other sour Ces. 


It appears from an abstract of title to aid placer claim-on file that 
John Coleman, Patrick F. Kelly, William. E. Davidson and Cornelius 
J. McSherry, who made said entry, then held the entire interest in the 
claim, that said Harper acquired an undivided one- fourth interest. _ 
therein from said McSherry January 7,'1887, and an equal interest 
from Coleman April 27, 1888, and that these were the only interests in 
Harper shown of record at the date of cancellation of the eutry, Feb- 
ruary 28,1891. It is not in any way shown,. nor is it alleged, that 
Harper acquired any other interest in any manner, in said claim prior 
to the cancellation of the entry. It does not therefore appear that 
Harper had acquired said Kelly’s interest at the last mentioned date, 
nor that he was then an assignee, under the instructions given above, 
of more than a one-half interest in the claim. It is unnecessary, in 
view of the foregoing, to consider the requisites of a transfer of pos- 
gessory right in a mining claim under the laws of Montana. Your 
office properly refused repayment of the whole amount of the purchase 
money to said Harper. _ 

The Department does not concur, however, in the conclusion that all 
the interest in said claim must be represented in the application for 
repayment before return of any part of the purchase money can be 
made. In the case of Sparks (supra) it was held that return of pur- 
chase money in case of an entry erroneously allowed and canceled 


might be made upon the application. of one who showed but a partial 
interest, according to the proportion of his interest. No reason is 


apparent why the rule followed in that case may not govern in this. 
Your office decision j is modified accordingly. 
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ALABAMA LANDS—ACT OF MARCH 8, 1883. 
JoHN RK. L.. BONNER. 


The provisions of the act of March 3, 1883, with respect to. the public offering of 
-. lands returned as containing coal or iron, must be followed, whether the mand is 
properly or improperly so classified. —_ 


Acting pope Rey ynolds to the Commissioner of the Benetal Lind Office, 
August 28, 1896. z (de L.. McC.) | 


John Rk. L. Bonner has appealed from the decision of your office of 
October 7, 1895, rejecting his gn to enter under the homestead | 
law the W.¢ of SW. 4, the SE. 4 of SW. 4, and the SW. 4 of SEH. 4, of © 
Sec. 28, T. 12 S., RB. 10 W,, Huntsville land district, Alabama, ~ | | 
- The ground of said rejection was that the land is specified on the 
original mineral list, on file in: your office, as being valuable for coal ; 
and tliat under the act of March 3, 1883 (22 Stat.,487), lands which had 
been. reported to the General Land Office as containing coal and iron’ 
should be offered at public sale before being disposed of. 3 

~ The appellant contends that if the land in question is classified as’ 
mineral, it was erroneously so classified; that the fact is shown, by the 
applicant’s corroborated affidavit, that the land is not valuable for coal, 
but that it is strictly agricultural land, and unfit for any other purpose. 
- The requirement of the statute must be followed whether the land is 
properly or improperly Teper eda as miner al hr ores H, Sr 15 L. Die 
563), ee 

The action of your office in rejectin g Bonner’s homestead application 
is therefore affirmed. 


OKLAHOMA HOMESTEAD—QUALIFICATION OF ENTRYMAN —COSTS. 
BUCKNAM ® BYRAM ET AL. 


Under the statutes of Kansas the ownership of land is not divested by the execution 
of a mortgage thereon, hence a mortgagor of realty in that State is not entitled 
‘to plead that by reason of such mortgage he is not ‘‘seized in fee” of the land 
involved, and therefore is not disqualified as a homesteader under section 20, 
act of May 2, 1890. . 

A guile deed of a small tract of land to township authorities for ‘‘road pur- 
poses,” executed by one who previously owned one hundred and sixty acres, 
effectually divests the grantor of title to the land so conveyed, and he is Monee: 

- quently thereafter not the owner of one hundred and sixty acres within the 
meaning of section 20, act of May 2, 1890. 
A contestant who seeks to sécure the right of entry solely on the ground of priority 
of settlement is not required to pay the costs incurred by other parties to the 
suit. 


Acting Shorea y Re ae to the Cane me fhe Renveal Land Office, 
(W. ALL.) ee August 28, 1896. (GC. W. P.) 


Benjamin F. Bucknam and Wyley R. Byram have appealed from | 
your office decision of May 28, 1895, holding for - cancellation. Byram’s | 
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_ homestead entry, No. 7769, of the SE. 4 of section 17, township 17 N,, 
range 1 E., Guthrie land district, Oklahoma Territory, made on Sep- 
tember 23, 1891, dismissing Bucknam’s contest an awar BUUIE the mene | 
of entry fo William Gilchrist. | | 

The record shows that on September 23, 1391, ack filed | an 
application to enter the above described land, ehich the local officers 
rejected for conflict with homestead entry No. 7 769. | 

On September 25, 1891, Gilchrist filed an application for the same 
land, which they also rejected because it conflicted with Byram’s entry. 
On the same day Gilchrist filed an affidavit of contest, alleging that he 
settled on the land seven minutes after twelve o’clock noon of Septem-. 
ber 22, 1891, and has resided thereon ever ace ald improved and: 
cultivated ae land, 

_ On October 14, 1891, Bucknam filed an affidavit of contest, alleging 
that he settled on the land September 22, 1891, prior to the settlement 
made thereon by any other person, and ‘that: he has resided thereon 
ever since and has cultivated and improved the land. He also alleged - 
that Byram was disqualified from entering, because he entered upon | 
and occupied the land opened to settlement by the President’s procla- . 
mation of September 18, 1891, during the prohibited period. The con- 

tests were consolidated, and went to hearing April 28, 1892. : 

On February 1, 1894, the local officers found that Byram had resided 
upon the land in bontent from the middle of April, 1891, to the latter 
part of June, 1891, and that his occupation of the land during 1891 was 
under lease given by an Indian, who represented to Byram that he 
Intended to take the land as an alloumeny: that about the latter part 
of June, 1891, the said Indian informed Byram that he would not take’ 
the land as an allotment, and that Byram then removed from the land 
to Old Oklahoma, and that since June, 1891, and prior to September 22, 
1891, Byram had frequently passed over the land and in the vicinity of 
it. Upon this finding they held that Byram was disqualified to enter — 
the land, and recommended the cancellation of his entry. They further | 
found that Bucknam, when he made settlement, and at the time of the 
hearing, was the owner of one hundred and sixty acres of land in 
Chase county, Kansas, and that he was therefore disqualified to enter 
the land, and Boro mnenees that Gilchrist be allowed to make entry 
of the jad | 
~ Both Byram and Aucknaw appealed. 

- Your office affirmed the judgment of the local officers. | 

The land in controversy is part of that opened to settlement and 
entry by the act of February 13, 1891 (26 Stat. polh and the President’s. 

proclamation of September 18, 1891. : 

It is not necessary to don dee the testimony in regard to the allega- 
tion that Byram is disqualified by reason of his having entered the 
Territory during the prohibited period, as I am of opinion that Bucknam. 
made settlement prior to both Byram and Gilchrist. As to Byram—_ 
what is the testimony? Bucknam swore that he reached the land about 
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two minutes after twelve o’clock M. When asked if he saw any one 
on the land, he answered: “No.” ‘When did you first see any one?” 
Answer: «“y would think I had been there about two minutes, may. be, 
_@ little more or a little less.” “Who-did you see?” Answer: “The 
first I saw, two célored men come up across the school claim northeast.” 
“Who next?” “Mr. Wyley R. Byram and his father were two next 
men that I saw.” ‘When was that time?” “Mr. Byram, the old gen- 
| tleman, took out his watch, and, as near as I can recollect, said it was 
‘six or seven minutes, L wouldnt be positive which it was, past twelve.” 
- Byram was asked, “At what time and place did you first see Mr. 
Bucknam,” and replied: “TJ first saw him on the land in dispute about 
forty rods east and about forty rods north of the south line;” then cor- 
rected his answer by saying, “About forty rods west of the east line 


_. and forty rods north of the south line, standing by a pole. I think 


about three minutes past twelve o’clock was when J first saw him, close 
to that.” But he does not pretend that he reached the land before 
Bucknam. And in his appeal he relies solely upon the charge against 
Bucknam “that. he was disqualified ‘by reason of being the owner of 
one hundred and sixty acres of land in the State of Kansas.” (See 
fourth specification of errors in Byram’s appeal. ) | 

Upon the claim of Bucknam: 

In your office decision it is stated that: | 

During the progress of the trial, on May 7, 1892, a stipulation was entered into 
_ between Gilchrist and Bucknam, by which it was agreed that Bucknam settled on 
_ the land two minutes after twelve o’vlock, noon, of September 22, 1891, and before 
any settlement made by Gilchrist, and that if Bucknam was qualified to enter, his 
rights were superior to those of Gilchrist. 

This is. an error. 3 

The record does not show any agreement between Gilchrist and 
- Bucknam. In pages 107-108 of the testimony, there is an agreement 
between Gilchrist and Byram, to which Bucknam was not a party. 

Buekn am is charged with ‘‘soonerism.” But the charge is not sup- 
ported by the evidence. The evidence, in his behalf, shows that, at. 
twelve o’clock M., on the 22d day of September, 1891, he started from — 
the northeast side of the Cimarron river, crossed the river on foot, and 
went the balance of the way on horseback, traveling in a southwest 
- direction from the river for some twenty or twenty-five rods, through 

some scattering trees, and crossing Soldier creek to an open prairie;. 

thence to the southeast quarter of Sec. 17, Tp.17 N., R.1 E., about 
forty rods, or a little over from the south line, and about thirty. five or 
forty rods ‘tr om the east line of the quarter. He then stuck up a stake 
in the ground about nine feet long, the forks of the stake ran up in: 
-a“V shape; tied a small handkerchief to the end of the prongs of 
ie stake; that he arrived on the land in dispute ‘from one and a half - 
to two. minutes after twelve o’clock; plowed about four rods long and 
. one rod wide that evening; that on the 28th, 29th and 30th of Septem- 
ber he was hauling and preparing the lumber for a house; that he put 
_ frame up for the house on the 5th of October, and afterwards completed 
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it gradually. The house is a frame house, twelve by sixteen, about — 
eight feet high, walls painted on outside with two coats of paint. He 
put in cultivation some thirty-two or thirty- three acres, The improve- 
‘ments are worth about $200.00. Part of his family arrived on the ~ 
place on the 12th day of October, part on Christmas day, and his mae 
and another child arrived on the 7th day of January, 1892. . PF 
On the other hand, Byram and Gilchrist attempted to prove by sev- 
‘eral witnesses that Bucknam started in the race a few minutes before _ 
twelve o’clock M. But the weight of evidence is decidedly in favor of 
Buckuam. It ee pretended that Gilchrist reached the land before 
Buckvam. 
- Upon a consideration of the whole testimony, the. conclusion is irre- 
sistible that Bucknam was the prior settler on the land. | , 
‘The question then occurs, 1S Bucknam disqualified by: reason of thie | 
provision contained in the twentieth section of une act of May 2 4, 1890 
(26 Stat., $1), that 7 


_ no person who shall at the time be seized in fee simple of a hundred ond sixty acres 
of land in any State or Territory shall hereafter be entitled to enter land in said. 
Territory of Oklahoma. 

It is admitted by Bueeearh that at the time he settled on n the land in 
controversy, he was the owner and in possession of one hundred and 
sixty acres of land in the State of Kansas, less: sixty or eighty rods, 
which he by a quitclaim deed, dated the 12th day of February, 1889, 
conveyed to the township board of Cedar township, of Chase aonnty, 
Kansas, ‘‘for road purposes.” In his testimony he says that, when he 
purchased the said one hundred and sixty acres of land, he agreed to 
pay $1,200 for it, and paid $100 down in cash, but gave a mortgage on 
the land for the remaining $1,100, and that he has been informed that 
a judgment has been rendered to foreclose the mortgage and sell the 
land to pay the $1,100 and acerued interest, amounting to a sum much 
larger than the value of the land, and he ter efore claimed no more 
interest in the land. 

It is contended, in behalf of Bucknam, that he was not “seized in 
fee” of this eansas land, because he had given a mortgage to the 
vendor to secure the payment of the part of the purchase money 
which was unpaid. Whatever force this contention might have, under | 
the common law, it can have none under the laws of the State of 
- Kansas, in which State the property is situated, and by whose laws 

Bucknam’s rights in the property must be determined. In the case of. 
Chick e¢ al. v. Willetts, 2 Kansas, 384, it is said (p. 391): 

Some of the States still adhere to the common law view, more or less modified by 
the real nature of the transaction ; but in most of them, practically, all that remains 
of the old theories is their Aomeneiacare) In this State, a clear sweep has been. 
made by statute. The common law attributes of mortgages have been wholly set 
aside; the ancient theories have been demolished; and if we could consign to obliv- 
~ ion the terms and phrases— without meaning except.in reference to those theories— __ 
with which our reflections are still embarrassed, the legal profession on the bench 


and at the bar would more readily understand and fully realize the new condition 
- of things. The statute gives the mortgagor the right to the possession, even after 
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the money is due, and confines the remedy of the mortgagee to an ordinary action 
and sale of the mortgaged premises; thus negativing any idea of title in the mort- 
gagee. It is a mere security, although in the form of a conditional conveyance; 
creating a lien upon the property, but vesting no estate whatever, either before or | 
after condition broken. It gives no right of possession, and does not limit the 
mortgagor’s right to control iti—except that the security shall not be impaired. He 
may sell it, aud the title will pass by his convey ance—subject, of course, to. the lien 
of the morte AEOS, 


And in the more recent case of Robbins ». Sackett, 23 Kansas, 301, 
it was held that, in the State of Kansas, a mortgage of real estate does 
not confer title; and hence a mortgagee of real estate cannot claim, 
by virtue of his mortgage, to own a house situated on the a _ 
_ property... — 

The only question, then, i is, what is ‘the effect of the quitclaim deed 
to the township board of Cedar township, of Chase county, Kansas, of 
a part of an acre of the Jand, ‘‘the same to be used for road purposes; 
‘which is in evidence. 

‘A quitclaim deed, by the laws of Kansas, is aS much a conveyance 
as any other kind of deed, and conveys whatever title the grantor has, | 
unless otherwise apaciticd’| in the deed itself, Utley »v. Fee, 33 Kansas, 
681; Johnson v. Williams, 37 Kansas, 179. 

There are no words in this deed, except: the words: ‘“‘the same to be | 
used for road purposes,” from which it might be inferred that the. 
grantor did not intend to convey the land in fee. In the case of Kil- 
mer v. Wilson, 49 Barbour (N. Y.), 86, the land was. conveyed to the 
grantee “for a private road,” and it was contended that these words 
. should be construed to limit the grant to a mere easement in the land. 

_ But the court held that to give the words the controlling effect claimed 
for them would bein conflict with the plain words of the erent and 
the obvious intent of the parties thereto. 

A careful consideration of the questions involved results. in the con- 
clusion that Bucknam, at the time he settled on the land in dispute, 
was not seized in fee simple of one hundred and sixty acres of land, 
and was not aicqaalned as a homestead entryman in the Oklahoma 

Territory. 

On May 9, 1892, Bucknam filed a motion to tax all the costs of taking 
testimony in the case against him to Gilchrist. The local officers over- 
ruled this motion, and on April 15, 1893, Bucknam filed a motion to 
re-tax the costs, which motion they also overruled. Your office affirmed 
the rulings of the local officers. Bucknam in his appeal complains that. 
your office erred in taxing the costs to en, and 1 in overruling his motion 
to re-tax. 

Bucknam’s contention is that the allegation made by Gilchrist is 
prior settlement, and on that allegation he went to trial, and that if 
Gilebrist relied on the charge of Bucknam’s disqualification to enter, 
‘he thereby claimed the preference right, and that under the statute | 
he oe was ene bound to pay a all the costs of oa. the 
. SOSHEMONYs: oe eo Ps : 
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But it does not appear that Gilchrist claimed a preference right by 
reason of Bucknam’s alleged disqualification as a “sooner.” In. his 
contest affidavit he simply alleged priority of settlement, and claimed 
- the land on that ground. I am, therefore, of opinion that there is no 

error in your office decision refusing to overrule the decision of the 
local officers on Bucknam’s motions to tax the costs as against him to 

Gilchrist. 
~ Bucknam will be allowed to seuter the land, and Gilehrist’s applica ; 
tion rejected. — 

The decision of your office is modified as above indicated. 


ASPEN CONSOLIDATED MINING Co. v. WILLIAMS. 


‘Motion for review of departmental decision of J uly 7, 1896, 23 L. D., 
«34, denied by Secretary Smith peueust 28, 1896, 


HOMESTEAD CONTEST—DEATH OF CONTESTANT—ENTRY.. 
MEAGHER ® CALDWELL. 


A charge that a contest was begun under a speculative contract with a third party, 
if proven, will not affect the subsequent entry of the tract involved, after its 
restoration to the public domain, by the widow of the contestant in her own 

right, the contestant having died prior to ‘the conclusion of the contest. 


Assistant Secretary fe ynolds to the Commissioner of the General ia 
(W, A. L.) Office, August 28, 1896. (J. L.) 


This case involves lots 2, 4,and 5, and the SE. 4 of the SW. 4 of 
section 3, T. 11 N., R. 3 W,, OLiahona land ance Oklahoma. On 
December 24,1894, Mrs. Belle Caldwell made homestead entry No. 9429 
of said land. On March 25, 1895, J. W. Meag her filed his affidavit of 
contest against said entry, and afterwards, on October 30, 1895, an 
amended and supplemental affidavit of contest, both based upon infor- 
mation and belief. He also filed a corroboratory affidavit of one Samuel. 
Crocker based upon personal knowledge. From these three papers it 
appears that the ground of contest as alleged was: 
That in the month of July, 1889, Robert Caldwell, whose manidends at that: time 
was Columbus Junction, Iowa, came to visit said Samuel Crocker at Oklahoma 
City. That Crocker suggested to Caldwell that he knew a person who he feared 
would lose her claim, and offered to bring him acquainted with the claim, and the 
evidence necessary to maintain a contest against the same, provided he (Caldwell) 
would pledge his word to Crocker, that if a successful contestant, he (Caldwell) 
would give the said party one half of the claim, That Caldwell gave said pledge 
to Crocker. That thereupon Crocker. furnished Caldwell with the name of Rachel 
A. Haines and a description of her entry; and with the evidence necessary to main- 
tain a contest against her. And that under that agreement with Crocker, Caldwell 
instituted and aeeses tally prosecuted a contest against pocne! A. Haines’s entry 0 of 
- the tracts herein involved. 


On October 30, 1895, the register and receiver, on ne of Mrs. 
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“Caldwell, and after hearing arguments by counsel, on both sides, dis. 


‘missed Meagher’s contest, upon the ground that the facts alleged, if 


- true, were not sufficient in law. | 
_ Meagher appealed; and on April 17, 1896,. your office affirmed the 

decision of the local officers, finding that “the. charges found in the ~ 
complaint are not sufficient i" warrant an investigation.” . 

Meagher has appealed to this Department. _ 

It appears that the contest initiated by Robert Caldwell against 
Rachel. A. Haines was finally closed in favor of the contestant on ~ 
November 14, 1894, in accordance with the decision of this Department 
- rendered ther ein on appeal. Robert Caldwell was then dead. Hedied _ 
on December 24, 1892, leaving surviving him a widow, Mrs. Belle Cald-— 
well aforesaid, and two infant children, Robert C. and Catherine H. 
Caldwell. . Mrs. Caldwell qualified as administratrix of her. husband’s. 

estate on J anuary 17, 1893. 


On December 24, 1894, after Rachel A, Haines entig had been Can 


celed, and the land in contest had been restored to the, public domain, 
Mrs. Belle Caldwell made homestead entry of said land as above 
stated. 

‘The facts sitegéd in Meagher’ s affidavits of contest, if true, cannot 
affect the qualifications of Mrs. Belle Caldwell as a homestead entry- — 
- manin her own right. She is a citizen of the United States,. twenty- 

one years old, an unmarried woman, and the head of a family consisting 
of herself and two children. Itis irrelevant to consider what would or 
would not have been the effect of Robert Caldwell’s pledge to Samuel. 
Crocker, as against Robert Caldwell, if be had survived the successful 
termination of his contest and had attempted to exercise his preference 
right of entry. His preference right of entry died with him. Iwas a 
personal privilege not assignable, not devisable, not transmissible by 
inheritance. Mrs. Belle Caldwell was, fortunately for her, the first 
legal applicant for the land in contest after its restoration. Her rights 
- rest upon her personal qualification under the homestead laws; and the 
sin of her husband (if any) cannot.be visited upon her. 

_ Your office decision is nere Ry affirmed. 


MINING CLAIM—ADVERSE PROCEEDINGS—ACT OF MARCH 3, 188i. 
NEWMAN v. BARNES. 


~ Under fi act of March 3, 1881, the judgment of a court in cdveres proceedings to 
the effect that neither party has shown title to the land involved, precludes sub- 
sequent favorable action by the Land Department on the claim of the applicant. 


| Acting Secretary y hey ynolds to the Cominissioner of the General Land Office, | 
August 28, 1896. 7 (P. J.C.) 


The record shows that. Henrietta B. Barnes and a.co-claimant made 
application: for.a patent for the Altura qnanvZ mine, San Francisco 
1814—voL 23—17. | | 
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fland district, California. During the ‘period of publication Samuel, 
Newman filed an adverse and protest against said entry, and in due | 
ttime brought suit in the superior court of the county in which the land 
‘is situated, as provided for in section 2326 Revised Statutes. The 
judgment of the court on the issues presented was,— 


We are unable to say that either of the parties to this action are entitled to the. 
yremises in controversy. The action will be dismissed. . = % 


Notwithstanding this judgment the defendant filed her apatlcatioil 
to purchase and the same was allowed by the local officers. Subse- 
quently Samuel Newman filed a protest against said entry, setting forth 
the proceedings had in the court, and asking that the entry be recalled 
cand canceled, and the proceeding in the matter of the application for. 
watent be qismisaed. 

It appears that your office on eae ue en this proiese by letter of 
June 12, 1894, directed that the protestant be allowed a hearing “to 
determine whether the Jaw has been complied with in this case.” A 
hearing was accordingly had and the protestant. introduced two wit- 
messes for the purpose of showing that the annual work was not done 
an said claim for the year 1893. The claimant did not offer any testi- 
mony. The local officers found that the claimant had made full com- 
‘pliance with the law and was entitled to the patent, and recommended 
the dismissal of the protest. 
- On appeal, your office by letter of Sapteiiber 3, 1895, reversed the 

action below and held the mineral entry for Ganeellation: Whereupon 
aetedeat prosecutes this appeal, assigning numerous grounds of 
error, Which, however, it is not deemed necessary to consider at length, 
for the reason that there is. but one proposition involved in this con- 
ttroversy and that is conclusive of the issue. 

The act of March 3, 1881 (21 Stat., 505), provides: 


That if, in any action brought pursuant to section twenty-three hundred and 

twenty-six of the Revised Statutes, title to the ground in controversy shall not be 
established by either party, the jury.shall so find, and judgment shall be entered 

according to the verdict. In such case costs shall not be allowed to either party, 

and the claimant shall not proceed in the land-office or bé entitled to a patent for 

tthe ground in controversy until he shall have perfected his title. 


The trial of the cause in the local court was without the intervention 
of ajury. The finding of the court was, | 
that neither the plaintiff, Samuel Newman, nor the defendants, Henrietta EK. Barnes 
and Hiram B. Barnes, had on the 24th day of August, 1891, or at any time prior 
thereto, the possession of, or were they or either of them, entitled to the possession 
| of the land or mining claim described in finding Vy. 
The judgment rendered on the finding has been given above. 
In view of the plain and unmistakable language of the statute, — 
together with the finding of the court, and the facts, it would seem to 
be idle to argue that the claimant had any right to make entry after 
-.the rendition of this judgment. The statute provides for the submis- 
sion of controversies between rival mining claimants to a court of 
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| competent jurisdiction for she purpose of eteans any ee: in regard 
to their possessory rights. 
It is also wisely provided that wiiere neither aes is entitled to judg. 
- mnent, the court shall so find. It would seem that the last paragraph 
of the act of March 3, 1881, supra, was. sufficient.in itself to preclude _ 
the local office from ontertainin g the application to enter the Jand after | 
judgment had been rendered by the court. So far as the record before 
me shows the proceeding was regular in every way, and there is no 
- complaint made tothe jurisdiction or otherwise, so far as the court pro- 
ceeding is concerned. In view of this, it is difficult to conceive upon 
what hypothesis the. claimant. was allowed to make entry. In view 
of the. judgment rendered, it became entirely immaterial whether the 
assessment work was done for the year 1893 under the former entry, or 
for any other year, as they had no right to the PEOperey: 
| Your office judgment is therefore affirmed. 


TIM BER-CUUTURE CON TEST_NOTICE OF CANCELLATION—APPLICATION 
. TO ENTER. 


Metroy ». Farrrrenp (ON REVIEW). | 


An intervening eutry will not defeat the preferred right of a successful contestant 
who fails to receive notice of cancellation, if such failure i is not due to want of 
diligence on his part. 

An application to make timber-culture entry, filed with a timber-culture contest, 
prior to the repeal of the timber-culture law, if not returned to the local office 
on the successful termination of the contest, is a pending application that oper- 

_ ates to exclude the land from the adverse appropriation of an-intervening appli- . 
cant, 


Assistant Secretary Reynolds to the Commissioner of the General Land | 
. OW, As Tay: | Office, August 28, 1896. | —  (G. OB.) 


Albert R. Meloy has filed a motion for review-of departmental deci- 
sion of October 31, 1895 (21 L. D., 347), rejecting his application to 
make timber-culture entry of the SW. 4 of Sec. 1, T, 21 N., R. 54 W,, 
Alliance, Nebraska. . 
_ Said departmental decision tended the action of your. office of 
January 10, 1894, which held for cancellation timber- culture entry 
made for said tract May 14, 1888, by Andrew M. Fairfield. 

It appears that the Tad was entered on June 2, 1885, by one Fred- 
erick Plogue under the. timber-culture laws, and ‘that on August 17, 
1886, Melloy filed a contest affidavit against said entry; with this con- 
test affidavit he also filed his application to make timber- ee entry 
of the land. | 
A hearing was had at North Platte, Ouse 22, 1896; Piseas made 
- default. The local officers recommended that this entry be canceled, 
and your office, by letter (““H”) of March 21, 1888, affirmed the action . 
of the register and receiver and canceled the entry. | 
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The contest affidavit was sworn to before one Lafferty, a notary pub- 
lic, on June 29,1896. Lafferty appears to have written the affidavit, 
and in doing so wrote the contestants name as “Albert Maloy.”. Con- 

_testant was then advised that he could sign his name to the affidavit. 
spelled in the same way, and could correctly spell it when he came to 
enter. He accordingly sigued his name as thus directed. 

' In the affidavit accompanying his application to ‘enter, he wrote bis 
name “Albert Malloy;” in the affidavit to secure service on Plogue by 
publication, executed also at the same time, he wrote his name ‘Albert: 
Maloy.” Service ou Plogue by publication was secured in the name of 
“Albert Maloy;” and he signed his name in the same way in-his affi- 

davit, showing that he had mailed notice 1 to Plogue at last moOwe 
address, WE, | 

The decision of the remaster and: receiver, dated November 23, 1886, 
recommending the entry for cancellation, was éntitled “ eben Maloy 
». Frederick Plogue.” — 

On February 27, 1888, the contestant wrote en Minatare, Nebraska, 
to Mr. G. B. Blakely, then receiver of the Sidney, Nebraska, land office, 
as follows: 


Dr, Siz: I have been compelled to leave the country for a few months, and fearing 
the return on my contest might be made while. absent, I have made out my papers 
and will remit you the money for entry. Hoping this may prove satisfactory, I am, 

Yours very resp’y, 
ALBERT R. MELLOY. | 


Please find enclosed $14 ——. If this is not satisfactory, notify me at Fort Lara- 
mie, Wyo., cf, P. F, Ranch. 
oe Accompanyitig this letter he also forwarded his application to make 
_ timber-culture entry of the land, with necessary affidavit, sworn to 
before one John Dyer, a notary public. In all these papers he signed 
his name “Albert R. Melloy.” 

The receiver promptly answered this letter, on March 3, 1888, and 
addressed the same to Albert R. Melloy, Fort Laramie, Wyoming, 
saying: 

Enclosed find $14. check amount sent by you, and your T. C. app. and aif., which 
are rejected for the reason that we have not received cancellation yet. You. will be 
notified when same is canceled. 

Resp’ Ys | ‘ G. B. BLAKELY, 
iv fiec. 8S. - 

On May 14, 1888, “Andrew M. Fairfield was allowed to make timber- 
culture - ontey. of the land, and on June 19, 1888, Melloy’s application 
was rejected, because of conflict with Fairfield’s SEY: and Melloy 


appealed, 


Your office letter (on), of October 30, 1888, ordered a hearing “to 
determine the priority between the patties ” 

Upon this hearing the local officers decided that Melloy- was legally 
- notified of the cancellation of Plogue’s entry and had. failed to avail | 
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himself of the pr eference right of entry within the thirty days allowed 
by law, dismissed the contest, and allowed oo Ss entry to remain 
intact. 
. Melloy appealed. ce your office letter («HO of Sceunee! 19,1891, — 
reversed the action of the register and cen and held Pairfield’s 
entry for cancellation, | 
Fairfield filed a motion ae review, which your office sae ained on 
| February 12, 1892, and a hearing was ordered “to determine whether 
Melloy peeeived eal notice of the cancellation of Plogue’s entry.” — 


Hearing was ordered for May 16,1892; but on March 7, 1892, Melloy | - 


filed a motion for review of your ofite deccion of February 12, 1892, | 
ordering the hearing. “Your office letter of April 30, 1892 , denied Mel- 


_. loy’s notion for review, and he appealed. 


Your office, by letter of May 31, 1892, declined to ead the appeal, . 
and on June 15, 1892, Melloy filed his petition for cer tiorari. The. 
Department, on October 5 5, 1892, denied said petition, and. your office . 
directed the hearing to proceed, as per order of February 12, 1892. 


Hearing was accordingly had at the local office, testimony, oral and. _ 


by deposition, was subinitted, and case closed May 29, 1893... - 
On August 10, 1898, the register and receiver recommended that 
Melloy’s contest be dismissed and Fairfield’s entry held intact. — _ 
_On appeal, your office, by decision dated January 10, 1894, reversed . . 
that action, and held that Melloy is entitled to his preference right, . 
and that Fairfield’s entry is subject thereto. | 
‘The Department, in the decision sought to be iene (21 L. D., 
- 347), reversed your office decision, and held Fairfield’s entry intact. 
Practically, two questions are raised by this motion: -. 
_ 1. Did Melloy receive notice of the cancellation of Plogue’s alte y; Or, 
failing to receive such notice, was the failure attributable. to, his own. 
carelessness or neglect i in fie premises? _ i 
2. Was Melloy entitled to have his entry jiaesa of. record on the ’ 
cancellation of Plogue’s entry under his application made aut we time 
he filed his contest against Plogue’s entry? 7 : 
Melloy was certainly entitled to a preference right of entry on the 
cancellation of Plogue’s entry. It will be noticed above that twenty- 
two days before your office canceled Plogue’s entry, Melloy mailed to 
the local office his second application to make entry of the land, enclosed — 
a check for $14, and directed the local officers to notify him at Fort 
Laramie, Wyoming, care of P. F. Ranch. He signed his name “A Ibert 7 
RK. Meloy,” thus corresponding with his application then transmitted. 


The receiver notified him that his application was rejected, and i in doin 8 a 


So addressed him as directed, in name and place. | : 

Your office decision canceling Plogue’s entry was promptly peel 
at the local office, and on April 2,1888, the register wrote the notice 
| advising Melloy that he was “allowed” thirty days’ preference right of - 
entr y. This letter, as shown on the a a was nhl ed at Sidney, . 
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Nebraska, April 3, 1888, and addressed to “Albert Maloy, Ft. avainie: 
Wyo.” The ieeaaorione which Melloy gave the local officers, and 
which, as above seen, were received by the office, were thus not carried — 
out; the name was not written as he had directed, and the register — 
failed to place on the envelope “ef P. F. Ranch, a Meaning Pratt and 
Ferris ranch. | 

It appears that this ranch was. owned: by Messrs. Pratt and Ferris; 
that it is about thirty-five miles from Fort Laramie, Wyoming, and 
‘several hands were employed by the company to attend to stock, ete. 
Among the persons so employed was | Melloy, and he was so engaged 
during April and May, 1888. 7 

Melloy swears that about April 10, 1888, he went from Pratt and | 
Ferris ranch to the post-office at Fort lbavarnie: that he was then 
expecting a registered letter from the land office notifying him of his 
_ preference right to enter the land; that the postmaster informed him 
there was no letter for him, but Phare was a registered letter there for 
“A, Maley;” “I told him it might be for me; he said, no, it belonged 
to, it was for Maley that lived east of the post office, pointing his finger 
in that direction;” that he was thus led to believe that the postmaster 
knew the person to whom the letter belonged; that it was, perhaps, six 
weeks before he next inquired for mail at Fort Laramie; that his mail 
was regularly sent down to him with the Pratt and Ferris mail; that 
about the first of May, 1888, he wrote a letter of inquiry to the land 
office. 

The record contains such a letter of inquiry, dated May 21, 1888, jaa 
addressed to the receiver. In this letter, signed “A, R. Melloy,” he 
Says: | 

Iam compelled to write again for information regarding my contest on T. C. entry 
No. 6750. ... Iam led to believe there is some crooked work about the contest, 


as there was another contest the same as mine and it was decided last winter; can’t — 


see why it takes mine so much longer. 


It will be noticed that this letter was written seven cays after Fair- _ 
field entered the land. | 
As tending to corroborate Meloy’ s statement that he wont to Fort 
Laramie post-office about April 10, 1888, one Yorick Nichols swears 
that he lived near the Pratt and Ferris ranch in April and May, 1888, 
and knew Melloy; that he got his leg broken and was sent to the hos- | 
pital at Fort Laramie; that while in the hospital, and about April 11, 
or 12, 1888, Melloy visited him; that he remained in the hospital fone | 
anda half weeks, and on his ne to Pratt and. Ferris ranch, about 
May 5, he found Melloy there. | 
B. i. Hart, who was postmaster at Fort Laramie in April 1888, tes- 
tified that on May 4, 1888, he received a letter registered at Sidney, ' 
Nebraska, addressed. to A, Maley.” ‘“Oan’t say at what time it was 
called for, or whether it was called for at all;” that Melloy did call for 
a letter, but affiant was unable to state whens that the records of the 
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| post: office se that the exact spellin gon the registered letter, reeeived . 
about April 4, 1888, is “A. M-a-l-e-y.” | 
In a deposition subsequently sworn to by Mr. Hart (February 25. 
1893), he stated that Melloy resided at the Pratt and Ferris ranch, and 
in Apriland May, 1888, received his mail at Fort. Laramie; he repeated 
his testimony as to receiving the letter addressed to “A. “Maley,” and 
swore that no one called for the letter by that name; he modified his 
- former testimony by saying that, to the best of ae knowledge and 
recollection, Albert KR. Melloy palled for a registered letter at Fort 
Laramie in April, 1888; that mail was received at the Pratt and Ferris 
ranch from the post- -office at Fort Laramie once and frequeutly twiee @ 
week; that he returned the registered letter to the sender J uly 1, 1888. 
He farther stated: “I believe if said letter had been addressed to 
Albert BR. Melloy, he would have received it.” : 
That the postmaster incorrectly recor ded the name as fig eaten on 
_ said letter is evidenced by the envelope itself. The letter was addressed 

as follows: “Albert J Maloy, Ft. Laramie, Wyo.” It was mailed April 
3, 1888, trom Sidney, Nebraska. : 

The records of the Fort Laramie office fue corroborate Melloy’s 
statement; the postmaster told him there was a registered letter for 
“A, Maley,” when as a fact it was addressed to Albert Maloy. He had 
- instructed the local office to address him by the name he employed im | 
his second application to enter, namely: Albert R. Melloy. This was 
done by the local office when they notified him at Fort Laramie, om 
March 3, 1888, that his application was rejected; but one month later 
- the register failed to obey said instructions in two particulars: first, as 
to the name. second, as to the one instructions to send the letter. 
“ef P.F, hack z 

It is true, Melloy spelled his name differently. in his santas with: 
Plogue and in his application to enter, but it sufficiently appears that. 
he ‘was at all times anxious to receive the notice advising him of his | 
— right to enter; aud his correspondence with the local office shows he 

was diligent. There can be little doubt that he went to Fort Laramie 
on or about April 10, 1888, and made inquiry for the letter then await- _ 
ing him, and that its delivery to him was refused by the postmaster. 
It is reasonably certain, also, that if the notice had been addressed as. 
per his own instructions, he would have received it. His failure, there- 
fore, to receive the letter can in no manner be attributed to his ow 
carelessness or neglect. 

Thomas C, Patterson, of North Platte, Nebraska, was Melloy’s attor- 

“ney, and the records show that he was so noted on the records. He 

swears that he received notice of the cancellation of Plogue’s entry om 
- May 29, 1888 (fifteen days after Fairfield made one and on same 
day wrote Melloy at Fort Laramie. 

The depositions of one Harry Mosler, William Walker and Charles 
- Amerman were read in evidence, for the purpose of discrediting the. 


| s : _o | 
264 | DECISIONS RELATING TO THE PUBLIC LANDS. 


testimony of Melloy as to his calling for the letter at the time and place 
sworn to by him. It is sufficient to say that the testimony of these — 
witnesses is directly impeached by the. post-office records. To illus- 
trate: Mosler swore that he was at Fort Laramie in the latter part of 
May, 1888, when Melloy had a conversation with the postmaster about. 
the registered. letter; that the postinaster toid him there had been a 
registered letter ners for him, but that the same had been returned; 


that they looked at the post-office records. Mr. Hart swore that the 7 


registered letter was returned July 1, 1888, and Melloy swore he never — 
knew Mosler. The testimony of Walker and Amerman is equally unsat- 
isfactory and fails entirely to impeach Melloy’s testimony. 

. In ordinary contests, where the preference right:is awarded under the 
act of May 14, 1880, it is presumed that notice thereof sent to the con- 
- testant at his post-office address reached him; and, if in due time he 
fails to apply for the land, the same is subject to the first legal appli- 
cant, Whose entry would be prima facte valid. But if after such entry 
it should be made to appear, affirmatively, that the contestant, without: 
any fault.of his own, failed to receive the notice sent to him, it would be 
proper, after due uotice, to cancel the intervening entry and allow con- 
testant the privilege of exercising lis preference right under lis contest. 
Robertson v. Ball ef al., 10 L. D., 41. — 

Second. It is alleged in the motion that the application to make tim... 
ber-culture entry, filed by Melloy on the date the contest was initiated, 
was never returned to the local officers for allowance, but is still pend- 
ing, amoug the papers in this case, and was a bar to the entry of 
Fair field.. 

The timber-culture laws having been epented by the act approved 
March 3, 1891 (26 Stat., 1095), it is clear that Melloy could not now be 
pornited to make a new timber-culture entr y, but if bis applications, 
made June 2, and February 27, 1888, were in fact not returned to the 
local office si the cancellation of Plogue’s entry, so as to enable lim to 
perfect the entry, his right still exists under his first application. 

‘The circular of August 16, 1887, referred to in Smith vw. Fitts (13 
L: D., 670), provides for the rejection, without formal notice, of these 
applications to enter, filed with contests, which are returned to the local 
office, and are not perfected into entries ‘within thirty days from notice; 
but, as said in Zacariah T. Bush (22 L. D., 182), the cireular “does 
- not cover or affect those applications — which for any reason are not 
returned.” 

It follows, therefore, that if Melloy’s: sean was not returned to — 
the local office, it could not have been acted upon, and wasin that con- 
dition a bar to the allowance of Fairfield’s entry. There is no proof 
that the application was in fact returned, or ever considered, before 
‘Fairfield was allowed to enter. On the contrary, the application of 
Webruary 27, 1888, was rejected June 19, 1888, more than a month after 
Hairfield’s ontry, and mee only for “ conflict. » 
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| Ror the reasons above given, the motion herein is allowed. Melloy | 
-will be notified that he will be allowed thirty days in which to perfect 
his timber-culture entry of the land. Should he apply within the time 
given, Fairfield’s entry will be canceled; otherwise it will remain intact. 
Departmental decision of October 31, 1895, in se v. Fairfield, is 
set aside and revoked. 


| “RAILROAD GRANT—JOIN'T’ RESOLUTION OF MAY 31, 1870. 
‘CORLIS v. NORTHERN PACIFIC R. R. Co. Se 


In determining what tangs were passed. to ‘hie altered main, or branch line,.. as pro- 
vided for by the joint resolution of May 31, 1870, said resolution must be con- 
sidered as in the nature of a new grant, and ‘that only such lands as: were public. 
_ lands at the date of the passage of said resolution were. intended to be g granted . 
thereby. ; . 


Acting Secretary Rea ynolds to the Comenius of the oie al Land Office, 
(W. Reidy August 28, 1896. (FW, C.) 


John H. Corlis has apiieaiea from the decision of. your office, dated — 

- September 5, 1894, rejecting his homestead: application covering the Ww, 

4 of the SE.4and Lots 3 and 4 of Sec. 5, T. 23 N., BR. 5 E., Seattle land 

~ district, AW ashuigton for conflict with thé grant to the Northern Pacific 
Railr éud Company. — 

This tract was within . the limits of - the withdrawal upon the map of 

general route-of the main line of said road, filed August 13, 1870, for 


that portion of the road extending from Portland, Oregon, to Puget _ 


Sound. . It fell north of the terminal established at this part of the 
road at Takoma; so that a further consideration of any claim the com- 
pany may make of this land on account of the main line of its road is 
unnecessary. It is, however, also within the limits of the company’s 
grant for the Cascade branch, as anon by the map of definite location 
filed March 26, 1884. 

The records show that one Amos Hurst made homestead. entry of 

this land June 26, 1869, which entry was canceled Tebruary 11, 1871, — 
- Jn his appeal Corlis urges that, said entry, being of record at the date | 
of the passage of the joint resolution of May 31, 1870 (16 Stati, 373), 
served to defeat.the grant on aceount nf said Branch line. 

By the act of July 2, 1864, a grant was made to aid in the construc- _ 
tion of a coutinuous ini of irene 7 | 
beginning at a point: on Lake Superior in the State of Minuesota or Wisconsin, 
thence westerly by the most elegible route, as shall be determined by said company, 
within the territory of the United States, on a line north of the forty-fifth degree © 
of latitude to some point on Puget Sound, with a branch via. the valley of the 
Columbia River to a point at or near Portland in the State of Oregon, leaving the 
_ main trunk line at the most suitable place not more than three hundred mniles “from 
_ its western terminus, | 
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. By the resolution of May 31, 1870 (supra), the designation of the lines 
of road were changed. That which by the granting act was known as 
the branch line (via the valley of the Columbia River to a point at or 
near Portland in the State of Oregon) was changed to main line, and — 
that which had been designated as main line (across the Cascade 
mountains to Puget Sound) was changed to branch line. | 
— In the case of the United States v. Northern Pacific Railroad Com- | 
pany (152 U. S., 284), in referring to the joint resolution of May 31, 
1870, it was stated that: 


By the resolution of 1870 it was declared thatif at the time of the final location 
of the company’s main line or branch there were not enough lands per mile within 
the prescribed limits, the deficiency could be supplied from lands within ten miles 
beyond those limits, other than mineral and other lauds as excepted in the charter 
of the company “to the amount of the lands that have been granted, sold, reserved, 
“occupied by homestead settlers, pre-empted or otherwise disposed of. subsequent to 
the passage of the act of July 2, 1864.” It is therefore clear that no public land 
disposed of after the passage of the act of July, 1864, was intended to be embraced — 
in the grant of May 31, 1870. 


Itis true that in the case pendin g before the court the ianiis fayolved 
were upon the portion of the road extending northward from Port- 
land to Puget Sound, and that the grant for this portion of the road 
depended solely upon the resolution of 1870, but when it is remembered 
that no location had been made of the grant under the act of 1864 
_ prior to the resolution of 1870; and that by said resolution the location 
of the road, at least in the then Territory of Washington, was changed, 
and the further fact that in providing for this additional right to 
indemuity both the main and branch lines are referred to, I am of 
opinion that under the language before quoted; taken with the resolu- 
tion of 1870, any lands:disposed of along the branch line provided for 
in said resolution, prior to the passage of said resolution, were excepted 
from the grant for the said branch line. In other words, that in deter- 
mining what lands were passed to the altered main or branch line as’ 
provided for by the resolution of 1870, said resolution must be consid- 
ered as in the nature of a new grant and that only such lands as were 
public lands at the date of the passage of said resolution | were intended | 
to be granted thereby. : 

As before stated, the records show that the tract here involved was 
entered under ‘the homestead law June 26, 1869, which entry was of 
record, uncanceled, at the date of the passage of the joint resolution 
of May ol, 1870, and as against the grant made by said resolution was 
an de aiepmabon of the land. I must therefore reverse your office 
decision and hold that the tract here in question was excepted from 
the company’s grant on account of its branch line and is subject to the — 
application by Corlis. 3 7 | 
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MINING CLAIM—ANNUAL EXPENDITURE—RELOCATION. 
DOLLES v. HAMBERG CONSOLIDATED MINES Co. 


Compliance with law on the part of a mineral claimant, who is at such time holding 
under color of title, will accrue to his benefit on the pequirement of the legal 
title. 

Where a mineral claimant owns adj oining claims the annual work may be done on 
one of said claims, if such work is designed for the improvement or development 
of the group. In such case, however, the burden of proof is upon the owner to 
show that the work done, or improvement made, does as a matter of fact tend 
to the development of the property as a whole, and that such work is a part of 
a general scheme of improvement. 

The failure of a» mineral claimant to perform the requisite amount of annual work 
on his claim renders the same subject to relocation. 


Acting g Secretary Re gnolds to the Commissioner of the General Land Office, 
(WL. ALL.) — August 28, 1896. | (PB. J.C.) 


The Lowland Chief Consolidated. Silver Mining Company on June 
20, 1881, made application for patent for the Chemung lode mining — 
claim, survey No. 901, Leadville, Colorado, land district. By the field 
notes of the survey ‘hie conflict with surveys No. 449,542,473, and 539, 
were excluded, leaving the net area applied for 5.09 acres. By a map 
in evidence it is shown that the names of these claims excluded are, 
respectively, Curran, Little Alice, Grand Prize and Highland. Mary. _ 

On June 20, 1894, the Hamberg Consolidated Mines Company, the 
successor of fhe applicant. made entry, No. 3869, of said Chemung — 
claim, with the exclusions noted above. 

On June 24, following, Mary A. Dolles filed a protest ape net said 
entry, on the peers that the Hamberg Company and its grantors had 
_ failed to do any annual work since the year 1881 on the Chemung, and 
_ thereby forfeited all rights to the same; that on July 17, 1886, the 
said claim was relocated as the Mediu: and 18 now owned by the 
protestant. 

Your office ordered a hearing, and as a result thereof the local officers 
found, - 
that an abandonment of the said Chemung lode has not been proven for the years 


1883, 1884, 1885 and.1886; that the protestant has failed to sustain her protest, arid 
we accordingly recommend the dismissal of the same. 


On April.18, 1895, your office affirmed the action below, “ad subse- 
quently aeerralad a motion for review, whereupon Provestant prosecutes. 
this appeal, assigning error as follows: 


I. .Error in holding that the officers of the Hamberg Consolidated Mines Company, 
. through their lessees, performed actual mining work on the drifts from the shafts 
on the Curran lode claim in 1885, of the value of more than $400, and that the 
work was intended to develop and improve both the Chemung and Curran claims. 
II. Error in holding that the contestant has failed to show, by clear and convinc- 
ing evidence, that the Chemung lode claim, on July 17, 1886, had been abandoned 
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and forfeited by the owners of the claim, and that the said Chemung lode claim was 
not, at that time, subject to relocation by reason of such abandonment. 

IIJ. Error in holding that any work which might have been done upon the. 
Chemung lode, or upon or for the development of said Chemung lode claim hy 
contestee or its lessees, could be considered as having been done by the owner of 
the claim. 

IV. Error in holding that. the Hamberg Consolidation Mines Company was in 
possession of the Chemung and urean mining claims during the years 1884, 1885, and - 
1886, wader color of title. 

~ V. Error in not holding that during the yeats 1884, 1885 and 1886, contestee or its 
grantors had failed ‘to: comply with the law in the matter of annual expenditures 
during each and every one of the years mentioned. | 

VI. Error in not holding that the ground covered by the Chemung lode claim was. 
‘subject to relocation during the years 1884, AOD; and 1886, and : was properly relocated 
by the Medium claimants. | 3 | 

VII. Error in not holding the Chemung onety ton cancellation on the record 
evidence iu the case. 


It is shown by the extended ayaa of title that the Chemung 
claim was sold by the sheriff of Lake county to one C. W. Tankersley, 
who, in December, 1853, transferred it to one Ellery C. Ford. This 
deed was recorded January 2, 1884. The heirs of Ford -tr aieues it 
to the Hamberg Company June 2, 1894. =. 
. The Hamberg Germany: Homerer clan to have owned the Chemung 
during all this time. The testimony shows that Tankersley and others 
organized this company in July, 1883; that Tankersley made a propo- 
sition to convey to the company, the Chemung, Curran and Grand 
Prize claims in consideration of seventy-five thousand shares of the 
stock, which was issued. to him; that in 1883, Tankersley did make a 
deed to George Huston as trustee, and that the deed recited that 
it was made in trust for the benefit of the Hamberg Company; that the 
company had recently come into possession of this deed, but it has 
never been recorded. . In addition to this, it is stated-by witnesses that 
the officers of the Hamberg Company had given leases on the property 
in 1883, 1884 and 1885, and there is exhibited a copy of a lease givén in 
Apri, 1886, by the company. The Hamberg Company claims to have 
exercised all rights of ownership over the property and has had 
possession of the same. The apparent. indifference of the Hamberg 
Company as to the condition of its title to the property would seem to 
indicate that it paid but little attention to matters of detail. It is 
stated that it had no knowledge of the transfer by Tankersley to Ford, 
and that this transfer was in fraud of the company. If it were material 
— to the issue here, the company would be charged with notice that the 
county records disclosed of this transfer and would be estopped from 
pleading lack of knowledge of the same. As the record stands, it 
is clear that neither Ford or any one for him ever made any attempt to 
comply with the requir ements of the law in regard to annual work, and 
- go far as he is concerned, or his heirs, the ground was Sey subject to 
- yelocation. 
The possession of the company and its acts of Secale: however, 
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_ was under color of title, and now that it has whatever eigkiss the Ford | 
- heirs inherited, it would appear that if there was a compliance with . 
. the law by fie. company, although without the legal title, that, under 
the circumstances surrounding this particular case, it should accrue — 
to its benefit (White Extension West Hoe’ 22 L. D. ae | 
Sec. 2324 (R. 8.) provides, ~ 

On each claim located . .. and until a patent has been issned therefor, not ibaa 
than one hundred doilars’ worth or labor shall be performed or improvements made - 
during each year . . . and upon a failure to comply with these conditions, the claim 
or mine upon which such failure occurred shall be open to relocation in the same - 
manner as if no location of the same had ever beén made, provided the original 
locators, their heirs, assigns or legal representatives have. not resumed work apes 
_ the claim after failure and before such location. 


Sec. 26, Chapter LXXIV., General Statutes of Coie ado, provides 
that within six months after the time set for annual labor on any lode 
claim, “the person in whose behalf such outlay was made, or some 
person for him, shall make and record an affidavit” that at least one 
-hundred dollars’ worth of work or improvements were performed or 
made upon the claim, at- the expense of the owners, and for the pur 
pose of holding said claim; ‘“‘and such signature shall be ine Sacie 
evidence of thé performance of such labor.” 

The testimony upon the question as to whether the annual woul was 
done on the Chemung for the years 1884, 1885 and 1886 is rather con- | 
flicting. The accompanying plat gives a correct representation of this 
claim and those excluded from the application for patent, together with 
the Highland Chief, which cuts an important figure in this controversy. — 
_ It will be seen by this plat that the only territory claimed now as the 
Chemung is that part of it lying north of the north side line of the 
Grand Prize and.a little triangle, the lines of which are formed. by 


the east side line of the Chemung, the north side line of the Curran and — - 


the south side line of the Grand Prize. It is not claimed by the Ham- | 
berg Company that any annual work was done for the years mentioned 
on any part of the ground entered as the Chemung, as described above, 
but that the work was done in the Chemung tunnel and the Curran 
shaft, the former on the ground excluded, and the latter is entirely off 
the Chemung on the Curran gy ound, and on the northwest end. ne of. 
the Highland Chief. | 
There are two questions of fact presented here for sctanecon: 


first, was there any annual work as contemplated by the statute done | 


during the years mentioned, and, second, if there was, was it such a 


part of a general scheme for development of the Curran, Grand Prize - 7 


and the Chemung, as to be credited to the last named. 

It is a well-settled rule that where par ties own adjoining claims the 
annual work may be done on one of them, if such work is designed for 
the improvement or development of the group. But the burden of 
_ proof is on the owner to show that the work done or improvement — 
_ made does as a matter of fact tend to the development of the property | 
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as a whole, and that such. work is a part of the general scheme of - 


' improvement. 


~The burden of proof is upon the pretetant to ow that the annual 
work was not doné, as the presumption is that the owner of a mining 
claim has complied with. the requirements of the law. No certificates 
of annual work, as provided by the Colorado statute, were offered in 
evidence by ae Hamberg Company. Neither did the company make 
any showing whatever in this regard when it made its entry. 

Dwyer, one of the locators of the Medium lode, but owning no interest 
in it at the time of the hearing, testified that all the work done on the — 
Chemung from 1879 to 1883, inclusive, was done under his personal 
direction; that he quit work in March, 1883; that he was thoroughly 
familiar with all the work done on the laine at that time and subse- — 
quently; that there was no work done on the Chemung in 1884, 1885, 

or in 1886, prior to his relocation, July 24; that he examined all the © 

workings on the Chemung, just before making the relocation, and they 
were in the same condition as to development as they were when he left 
them in 1883. 

_ The witness Gardner was Seeaped in hauling ore from the vicinity of 
the claim in controversy during the years mentioned. The plat offered 
‘in evidence by the claimant shows a road running the entire length of 
the Curran over the Chemung tunnel and within a few feet of its mouth. 
He testified that he hauled ore over this road, and was over it nearly - 


- every day in 1884 and.1886. He does not know whether there was any 


work done or not on the Chemung during those years, but testifies that 
he saw no evidence of any having been done; that if there had been 


- ‘anyone working there for any length of time he would have seen them. | 


He was over this road less Se in 1885, but saw no signs of any 3 
_ work having been done. 
The witness Poos was voreine aout one- ities of a miles away 
during the years mentioned. He kept watch of the Chemung during 
1884, with the intention of relocating it himself, if the annual work — 
‘was not done. He saw no work done; examined the Chemung tunnel 
in the fall of 1884, and again in 1885, and found it in the same condi- 
tion as the year previous. The same is true of 1886. | 
Hensley, one of the locators of the Medium, but not*interested in it 
now, testified that he was well-acquainted with the Chemung ground 
from 1881; he “ was there quite a number of times in the fall (of 1881) 
looking through the tunnel and prospecting it a little, ” with the view 
of taking a lease on it; was there again in 1885, and just before the 
‘relocation in 1886. He says there was no work done on the Chemung, 
since Dwyer quit in 1883. About a month before he relocated the 
ground he tried to get into the Chemung tunnel, “and it was caved in 
and filled in with ice and broken timbers so that he could not get in.” 
- On behalf of the claimant, the witness Reed testified, in chief, that 
“there was work done on the Chemung tunnel during January, Febrasey 
and March, 1884, He says that this work was done by one ene 
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who had a lease on the property; that he did seventy- five feet in the 
tunnel; that he “was there a number of times;” that there was one 
man and sometimes two working. He does not say that he was in the 
workings at all during this period, but does say that he was not in the 
tunnel in 1885. He says that he had a lease on the Curran, Chemung 
and Highland Chief and worked in the Curran shaft; extended.a drift 
toward the Chemung, which if extended would penetrate it; that the 
Curran shaft would be a part of the system for the development of both 
claims. On cross-examination, this witness claims to have had two 
leases on the Curran and Chemung,—one in 1883, and the other in 
1884; one from Dr. Law, and the other from the Hamberg Company; 
one of them was written the other verbal, but he cannot state which 
one was written; that the onein the ‘‘ Chemung tunnel” wasin Decem- 
ber, 1884, and he quit work there in June, 1885. He says, “I know it 
was in 1883 or 1884.” Finally he admits that he is not sure he had a 
~~ lease on the Chemung tunnel in 1884. The one on the “Curran shaft? 
~ he thinks he took in November or December, 1884, and went to work — 
“in 1885, I think it was.” He cannot tell what day or month it was. | 
He drifted a little south of west from the shaft seventy-five or one hun. 
dred feet; was working the Highland Chief from the Curran shaft; 
made Eomieeaon with the Highland Chief from this shaft. Says he got. 
the lease for the purpose of working the Highland Chief, and all the | 
ore he got was from its territory; that he spent from $400 to oy ‘on 
the Curran shaft and all the drifts from it.” . 
- Kenens was interested with Reed in the lease in 1884 and 1885. He 
says he knows they worked through the Curran shaft, ‘and .that is 
about all I know about it.” He did not see any lease; his understand- 
ing was that it was a lease on the Curran shaft, and not on any other 
, ground; they worked the Highland Chief through the drift. He did 
not hear the Chemung mentioned as being in the lease. ~ 
Dr. Law, who is vice-president of the Hamberg Company, says the 
annual work was done on the Chemung by Coombs in 1884 in the 
Chemung tunnel; that he made arrangements to have the work done 
‘upon the aauns ” in 1885, “and I investigated and satisfied myself 
that it was cone, and made. an affidavit for the annual Jabor being per- 
formed.” He says that the work was done also in 1886 by one Morrison 
to the amount of $100 for each claim. “I do not know what amount’ 
of work was done,” but he satisfied himself that it had been performed; 
that the work in the Curran shaft as sunk and the drifts extended from 
it was a part of a system for the development of all three of those’ 


 elaims. Says he does not think he saw anyone working on the Che- 


mung lode in 1885; “I was up there, and I saw where there had been 
work done; it looked to be recent;”—this was near the mouth of the 
‘tunnel, “He gave a lease. to Morison: in April, 1886; they went to work 
on the Chemung tunnel “soon after they got the fence,” ... don’t know 
how long they worked. “I do not know only what they told me;” was. | 
in the Chemung tunnel before the relocation in 1886. He says,—“I 
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think every lease that has been made there, but there might be one or | 
two exceptions, required them, as part of the consideration as having | 
the lease, to do sufficient work to cover the annual assessment on all 
claims.” Reed testified that his lease did not require him to do the 
annual work. Dr. Law thinks he was mistaken i in this statement. 

_ Morrison testified that he had a lease on the “Chemung claim” in 


_— 1886; he wont be certain as to when he began work, but is “pretty sure 


— it was in April,” when he cleared. out the mouth ‘of Chemung tunnel 
and did some work inside; thinks he worked “the best part of the 
week.” Cannot tell whether it was a few days after he got the lease 
. that he began. work, or a few weeks, and it is not sure that it was in the 
month of April. He worked in one of the drifts in the Curran shaft; 
does not know which direction it ran, but thinks it was southeast; it 7 
connected with the Highland Chief workings; thinks he mares there 
two or three days i in April, 1886. : 
A certified copy of the lease from the aaninerd Sonne to Morrison 

is exhibited. It is dated April 14, 1886, and it is for “that portion of 
the property of said company igual as the ‘‘Chemung tunnel,” to- 
gether with a space of two hundred feet on each side of the same. Also 
that part of said property known as the “ Curran shaft” “with a space 
of two hundred feet on each side of the same.” There is no condition. 
‘in this lease requiring annual work, as such, to be done on the claims. 

In rebnttal, it is shown by Mr. Dwyer, that there could not have been 
any work done in the Chemung tunnel, either in 1885 or 1886, because 
it was caved in and it was Taposeible to get into it.. The road had 
broken down and filled itup. ‘They cut up the road, but the tunnel 
was filled with debris, ice.and snow.” The witness and a Mr. Thomp- , 
son cleared out the tunnel i in July, after the relocation. 

It is not at all clear from this evidence that there was any work iene 


oe on the Chemung tunnel during the years referred to. In his examina- 


tion in chief, Reed says it was done by Coombs, who had a lease on the 
property. On his CTOss- examination, he says he had two leases,—one 7 
in 1883 and the other in 1884; that the one on the Chemung tunnel was © 
given in December, 1884, and he quit work in June the following year. 

- He is in doubt, evidently, as to the year he had this lease on the Che- 

- mung tunnel, whether in 1883 or 1884. But inasmuch as in his direct 
testimony he says positively that Coombs did work there in January, 
February and March, 1884, under a lease, and that he (Reed) was only _ 
_ there a few times, it is not unlikely that he may be mistaken in fixing 
his lease in 1894. His evidence on this point is not sufficient to over-— 

come the prima, facie case made ‘by the protestant. It-is simply an 
assertion. No facts are given from which. a conclusion can be arrived 
at. He says. they went seventy-five feet, yet he did not examine It 
to see. To do this in three months, one-man and sometimes two were 


nes employed. ‘There is much. doubt and: uncertainty in the mind of this aoe 


7 - witness as to his connection with this Brapenty,t both as to the leases he oe 
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claims to have had and the work he did. On his cross- examination, 
much time was spent by counsel, in trying to get him to fix the year in 
which he claimed to have done ae in the tunnel, but without avail. 
He seems to be able to remember with a reasonable degree of accuracy | 
other events, in which he was interested at the period, but is utterly 
unable to fix the time with any degree of certainty when he did this work. 
He is equally uncertain as to whether this was under the written or. 
verbal lease. It is to be remarked that no explanation is offered on 
behalf of the claimant, as to the failure to produce the written lease, or, 
in the event of its loss, a certified copy, as was done with the Morrison 
lease. | 

The only other featneuny on the work for 1884, is that of Dr. Law, 
and it is subject to the same criticism as Mr. Reed’s. He says he sat- 
isfied himself that the annual work had been done, but he does. not say 
of what it consisted, or give any details by which it can be deterinined 
that he was right in his conclusion. 

It is not claimed that any work was done iu ais tunnel on the origi- 
nal Chemung ground in 1885, or in 1886, except that testified to by | 
Morrison and Law. The testimony on this point. is not, in my judg- 
ment, conclusive. All Law knows about it is what some one told him. 
Morrison does not pretend to fix the date when he began work there. — 
‘He will not say whether it was a few days or a few weeks after the 
execution of the lease, On the other hand, both Dwyer and Hensley | 
testify positively that, no work was done there that year, and give as 
their reasons for so asserting that the tunnel was inaccessible by reason 
of its having caved at the mouth, and was filled with debris, ice and 
snow until Dwyer and another cleared it out after the relocation. | 

I cannot escape the conviction that there was no work done or . 
improvement made in the Chemung tunnel by the alleged owner for the 
years 1884, 1885 and 1886. It occurs to me that the testimony of the 
witnesses for the protestant, given as it was ina frank and candid way; 
their knowledge of the eondinione that existed being the subject of 
rigid cross-examination, that in no wise broke the force of their state- 
ments, has not. been overcome by the rather dogmatical assertions of 
the claimant’s witnesses, accompanied as they were by doubt and | 
uncertainty upon every important or material question that was testi- 
fied to. 

It is conceded that work was aigted in the Curran shaft in 1885 and 


1886, but it is not shown by any convincing evidence that this would 


in any wise tend to the development of the Chemung, or, in fact, even 
‘the Curran itself. It is indisputably shown that this shaft was used 
only for the convenient working of the Highland Chief, wpon which the 
parties had a lease, and not for the development of the Chenat g oT oup, 
or for the purpose of extracting ore therefrom. The only testimony in 
‘the record that asserts that this work would in any wise tend to the 

‘development of the group, is the naked assertion of the witnesses for 
the claimant, that itis a part of the general scheme for its development. 
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- But it is not stated what that general xchemed is. It is difficult to con- 


ceive how a drift, run from the bottom of this shaft in a southwesterly — | 


direction, which took it into the Highland Chief territory, tends to 
develop ground north and northwest of the shaft. At all events, it is 
not shown by competent evidence that this would be the result, and the 
Department cannot assume that it would do so upon the mere: Asser 
tion of interested witnesses. 
The Department is not unmindful of the fact. that the rule is that 

ta forfeiture cannot be established except upon clear and convincing proof of failure 
-of the former owner to have work performed or improvements made to the amount 
required by law (Hammer v, Garfield, M. D. M. Co., 130 U. S. ., 201-301). 

The evidence in the case at bar, however, is as nearly clear and con- 
-vineing as will ordinarily be presented on such a question. The pro-. 
testant’s witnesses, who are shown to have great familiarity with the 


~ ground are positive in their statements that the work was not done. 


This is met with mere general.statements,—nothing specific or definite. 
If. there were any affidavits made of annual labor, which under the 
State law are prima facie evidence of the fact, they are not offered in 
evidence. It would seem as if self-interest would prompt miners to . 
have these made while the fact is fresh in their minds, and recorded, so 
as to be a perpetual memorial of their compliance with the requirements 
of the law. The protestants familiar with the conditions relocated the 
ground in 1886. The claimant allowed the matter to rest for about 
eight years, without making any effort to settle the controversy. It 
would seem as if it would have been to its interest to have tested the 
-Inatter while the facts were fresh in the memory of peisous familiar 
with them. 

It seems to me that the reponderanes of the evidence fairly estab- 
lishes the fact that there was no work done in the Chemung’ tunnel 
during the years 1884, 1885 and 1886, and that that done in the Cur- 
rau shaft did not tend in any wise to the development of the Chemung 
claim. The ground was, therefore, subject to relocation. 

- Your office judgment is reversed, and the entry by the Hamberg 
- Company of the Chemung claim will be canceled. | 


RIGHT OF WAY—ACT OF MARCH 8, 1891—RESERVOIR SITE.. 
BLUE WATER LAND AND IRRIGATION Co.* 


. The provisions of the act of March 3, 1891, conferring right of way peiilegés for 
_ irrigation purposes over the public domain and reservatious of the United . 
States, do not contemplate the allowance of such rights over ponds? reserved by. 
the government for reservoir sites, 
Seer ny Smith to the Commissioner of the General Land Office, June 
| | 9, 1896. | (F. W. CG.) 


In your office letter of N ovember 23, 1895, were presented the facts 
relative to a certain application pending in your office, te by the 


* Omitted from Vol. XXII. 
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Blue Water Land and Tee eatin Company, for right-of-way under the 
provisions of sections 18 to 21, act of March 3, 1891 (26 Stat., 1095), - 

From the presentation made it would appear that said application, 
‘if approved, will amount to an appropriation of reservoir site No. 33, 
New Mexico, recommended for segregation under the act of August 30, 
1890 (26 Stat., 371-391), by the Director of the Geological Survey, on 
‘February 27, 1891, and approved by the Secretary of the Interior 
August, 1894. 0 7 ae | | 

Your office letter states: 


It has been the practice of this office to Pete to receive application for right- of- 
way upon these sites, and several have been rejected under this ruling. But the 
‘question having been raised whether such ruling was.in accordance with the law, it 
has been considered best to submit the question for your decision before rejecting 
the present application. | _ | 


~ By the act of Congress approved She 2, 1888 (25 Stat, ie 
$100, 000 Was appropriated— 


For the purpose of investigating the extent to which the arid region of the United 
‘States can be redeemed by irrigation, and the segregation of the irrigable lands in 
such arid region, and for the selection of sites for reservoirs and other hydraulic 
works necessary for the storage and utilization of water for irrigation and the pre- 
vention of floods and overflows. 


and it was provided that— 


All the lands which may hereafter be designated or selected by such United States 
surveys for sites for reservoirs, ditches or canals for irrigation purposes and all the 
lands made susceptible of irrigation by such reservoirs, ditches or canals are from 
this time henceforth hereby reserved from sale as the property of the United States, 
and shall not be subject after the passage of this act, to entry, settlement or occu- 
pation until further provided by law. 


Under this legislation great bodies of land were reserved. 
Your letter further states that— 


On February 14, 1889, a resolution was adopted by the Senate providing for the 
appointment of a select committee of seven Senators to consider the subject of irri- 
_gation and the best mode of reclaiming the arid lands of the United States and to 
report at the next meeting of Congress thereafter what legislation is necessary for 
such irrigation and reclamation.. A majority and a minority report were submitted - 
by this committee on May 8, 1890, and with each report was a proposed bill to carry 
out the views respectively embodied in said reports. The bill submitted by the 

majority of the committee contemplated the reclamation of the arid lands and the 
construction of hydraulic works necessary for such reclamation by the inhabitants 
of irrigation districts to be formed in each State and Territory in the arid land 
region, under the supervision of a bureau of irrigation, which was to be established. 
The report of the minority stated that the effect of the bill proposed by them “was _ 
to reserve the sites for irrigating works until Congress should finally decide upon | 
some method of disposing of them to the people.” Both bills contemplated that 
works constructed in the irrigation districts shonld occupy the sites designated by 
the irrigation survey for the SS of proweuns the wales rights in the several 
irrigation districts. , 
In his statement before this committee the Director of the Geological Survey, ae 
was evidently the author of the bill proposed by the minority of the committee, said: 
©The reservoir and canal sites should remain in public possession in trust for the — 
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people who will need them. . The statutes already provide for their discovery, segre- | 
gation and. reservation, but some provision must be made for: their utilization. It 
is manifestly not the purpose to reserve them from use, but to reserve them for use, 
and to preveut them from falling -into the hands of individuals or corporations for 
speculative purposes. But. to whom they shall be turned: over for use, and under 
what conditious their utilization shall be permitted, is the problem to be solved.” 
(Powell’s statement, page 64, volume 4.) 


It might further be stated, that in Heute dated July 30, 1890, to Ale 
resolution of the Senate lated July 10, 1890, in relation to the selection | 
of sites for reservoirs, the then Secretary (Mr. Noble) stated that the 
general purpose and plan of the Department under the law of October 
2, 1888, was— 


To do no inore-than iB recognize the oftect of the statute inst imperatively reserves 


the reservoirs, ditches, and lands therein expressly named; and by appropriate execu- = 


tive action to let:it operate: distinctively. upon:the vast territories‘ to-which it-applies 
by its own terms; preserving now as rapidly as possible the sources of water supply 
from the possession or appropriation by individuals or corporations that could thereby — 
dominate all the people dependent for the fertility of their farms and the preserva- 
tion of their homes upon the element of water. It is believed to be the duty of this 
Department so long as this statute remains to enforce it, that its fruits, at least in 
the preservation of the sources and reservoirs of water, may be kept under either 
National or State governmental control. . 


7 It must be clear fr om this recitation that all 4 the reports on this sub- 
- ject were as a unit on one proposition, viz., the continued reservation 
of the advantageous sites for public good, as against private appropria-_ 
tion for gain, but the matter at issue was the means of utilization. to 
accomplish the desired results. 

With these reports before them, Congress bg the abt approved August | 
30, 1890 (26 Stat. , 391), provided that— 


So much of the act of October second, eighteen hundred aud cighty-eight, entitled 
‘An act making appropriations for sundry civil expenses of the government for the 
fiscal yess ending June thirtieth, eighteen hundred and eighty- -nine, and for other 
purposes,” as provides for the withdr awal of the public lands from entry, occupation | 
and settlement, is hereby repealed, and all entries made or claims initiated in good 
faith and valid but for said act, shall be recognized and may be perfected in the same 
manner as if said law had not been enacted, except that reservoir sites heretofore 
located or selected shall remain segregated and reserved from entry or settlement as 
provided by said act, until otherwise provided by law, and reservoir sites hereafter 
located or selected on public Jauds shall in like manner be reserved froin the date of 
the location or selection thereof. 


It will thus be seen that the plan of reserving the arid iaas ren-- 
dered subject to irrigation from the sites selected was abandoned, but 
the reservation of the sites was continued “until otherwise provided 
by law.” | 

The Secretary of the fiehors in his report dated November 1, 1890, 
for the fiscal year ending June 3, 1890, states as follows upon the sub- 
ject of the utilization of these reservoir sites: SO 


The act, it will be perceived, reserves from all lands west of the one jiwudveden 
meridian aright of way thereon Or ditches or cans constructed by authority of 
the United States. 
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It needs but a moment’ s reflection to recognize that these reservoir sites must be 
upon very high ground for the most part to gain those natural depressions in the 
mountains or foothills where the water can be garnered in vast volume; that this 
_ water will be gathered in the season when the streams are full and overflowing, so 
that the amount caught in the reservoirs will not deprive any one of his-own abun- 
dant supply at that time, and were it not so reserved this overflow would go to 
waste; that both to conduct the water to the reservoir in the flood season, and thence 
back into the bed of the stream in the dry season, ditches must exist under the same 
contr ol as that which commands the reservoirs, ; 

In this connection it is also to be recognized that when these reservoirs exist they 
will be, with the water they contain, the absolute property of the United States‘on — 
its own soil and not in any degree dependent upon the stream, which they are 
rather te supply than to exhaust. 

Many of the streams also upon which these reservoirs will be, will run not only 
between States or between Territories or between Territories and States, but one: or 
more also between Mexico and the United States; and thus the rapid expansion of 
the system of irrigation now already in progress and to be greatly increased both 
in extent and completeness, will be apt to exhaust the sma]l supply of the summer 
stream and leave its bed quite dry before it reaches its ordinary mouth, and even at 
points near tle reservoir, as well as at a distance, the tillers of these arid lands will 
be dependent for water upon these basins. Whatever authority, therefore, commands 
this water, the time of accumulation, of its supply and its use, will have control] not 
only of the prosperity, peace and even liberty of the people there, but possibly of 
the friendship of neighboring States and Territories, and also that betw een our Selves 
and the Republic south of ns. | 

It will be an immense expense to make danis of such solidity and skillfnl construe- 
tion as will assure safety to valleys and lands below, and appropriate ditches to and 
from the basins, or through lands, and Congress say HOt deem it best to build them, 
but may consider that the use of the lands segregated for reservoirs should be placed 
under local control for proper use in irrigation. | 

Therelore, i in view of the facts and ideas already mentioned, the Secretary would 
urge that Congress should without.delay enact comprehensive laws, determining the 
‘national policy in this business, and, if the reservoirs are subject to local control 
particularly guarding against such misuse of the powers granted as would either 
allow the upper lands to absorb the water continuously through the dry season, or 
the authorities to require any but the cheapest and most liberal terms for its trans- 
portation to the inhabitants and farmers. | 

The act should sanction its provisions and reservations i these ends ig the most 
‘severe penalties of forfeiture of the privileges conferred, and of all improvements, 
with absolute and immediate resuinption by national soateol to preserve and effect 
its original purposes. . 

It is believed that if this is deie there will never be any occasion for the exercise 
of the reserved powers, but that with less than this the uational government will 
abdicate its authority in a matter of vast importance to great areas of its lands and 
millions of its people, and fiud itself impotent to legitimately control affairs in emer- 

gencies that by foresight and wise legislation may now be prevented. 


After referring to the report above quoted your ome: letter con- 
cludes: 


It is therefore clearly shown that both the legislative and executive departments 
contemplated that some practical and systematic plan would be adopted for the 
reclamation of the arid lands under the direction of the general government or by 
the inhabitants of irrigation districts to be established in the several States and 
Territories, and that the sites reserved under the act of 1888 would remain scgre- 
gated for,such use and not for private ownership, But Congress failed to pass either 


: — 
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| bill, or to provide a, plan for the utilization of these sites by the aueral government, 
or by the public, but by the act of March 8, 1891, granted the right of way through 
the public lands and reservations of the United States to any canal or ditch company 
formed for the purpose of irrigation and the right to appropriate the public lands for 
the construction of reservoirs to the extent of the grounds occupied by the water of’ 
- guch reservoirs and of the canal and its laterals aiid fifty feet on each side of the 
marginal lands thereof. | 
It being evident that the reservation of sens: sites Was for the Ce purpose of: 
preventing their appropriation under the general land laws in order that they might 
be used in the construction of reservoirs for the purpose of reclaiming the arid Jands — 
made susceptible of irrigation thereby, and that Congress failed to make any pro- 
vision for their use by the general government or the public, after its attention had 
been called to the pressing necessity of immediate legislation providing for the use 
of such sites, would it not appear that the act of March 3, 1891, passed at the close 
of the Congress was intended to provide the means for the utilization of those sites 
and that it fulfilled the purposes contemplated by their segregation? | 
Two objects controlled in the selection of these sites by the Geological Survey: 1. 
- ‘The availability of the site itself, and 2, the desirability of the particular lands to — 
be irrigated from the body of lands made susceptible of irrigation by the storage of | 


water im such reservoirs. But these are not the only locations that can be success 


fully used to store water for the irrigatiou of these sanie lands, and if these sites 
cannot be appropriated under the act of March 8, 1891, other. sites will be selected 
for the. storage and: distribution of the water for the irrigation of the: same lands 
under less. econoniical conditions which will result in rendering the selection by the 
Geological Survey absolutely valueless for the reason that all the available supply 
of water in that particular region is stored and utilized by the constructed reservoir. 
In fact, locations for reservoirs have been selected and approved under the act of 
March 3, 1891, either because the site was supposed to be more advantageous than 
the site selected by the government, or because the appropriation of such sites was 
denied under the right-of-way act, which has resulted in rendering the site selected 
by the Geological euTeey of no a use for the purpose contemplated by its 
eee reeauon: ; 

_ After a most car efal review of the entire matter, I am unable to | 
agree with the suggestion covered by your report, to the effect that 
_ the purpose of the 18th section of the act of March 3, 1891 (26 Stat., 
1095), was to provide a Ineans of utilization,of the sites selected under 
the acts of October 2, 1888 (supra) aud August 30, 1890 (supra). 

_ By the 17th section of said act reservation of hess sites was specific: 
ally declared, but was restricted to the land actually peceeemey for the 
‘construction and maintenance of the reservoirs, _ 

Said section reads—“That reservoir sites located or selected. and to 
be located and selected,” etc., thus evidencing not an abandonmeut of 
the original purpose of reserving the sites but their continuation. 

For what purpose? sur ely, not that they might be held for individual 
appropriation, as would be possible if sections 18, 19 and 20, were. held 
to embrace them within its scope. 

It is true the 18th section grants “the right of way through thie public | 
lands and reservations of the United States” to any canal or ditch com- 
pany organized under the laws of any State or Territory, which shall | 
comply with its conditions, but the word “reservation” as here used, sé 
is limited by the ieune to he section which ee 
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" ‘That no such. right-of-way shall ise SO ee as to interfere with the proper occu-_ 
pation by the government of any such reservation. 

For the reasons before given, it must be held that the occupation by. | 
the government here referred to includes future, as well as present, occu” 
pation, and to permit the appropriation of these sites by private corpo- | 
rations and individuals, and at the same time retain the occupation of 
them by the government, would be impossible. 

_Lam, therefore, of the opinion that the anaes which has prevailed 


| since the passage of the act of 1891, is proper and that the scope of 
the privileges granted by said act does not include these reservoir sites. 


ALASKAN LANDS-OCCUPANCY—SURVEY. 
W. H. H. Hart. 


The evident intendment of section 12, act of March 3, 1891, is that claimants must 
be in possession and occupying the tracts sought to be entered by them for the 
purpose of trade or manufactures, at the date of application to have the survey 
made, with such trade or manufactures in actual operation at such time. 

The land taken under said section must be : as nearly as prncheablen in a square form. 


Acting Secretary y Rep ee to the Commissioner of the General Land Office, 
August 28, 1896. (W. M. B.) 


This is an appeal by W. iH. H. Hart from your office decision of 
May 14, 1895, wherein was rejected survey No. 108, executed by Albert 
Lascy, U. S. deputy surveyor, under provision of sections 12,13 and 
14 of the aet of March 3, 1891 (26 Stat., 1095), of a tract of land com- © 
prising 159.61 acres, situate on Coal Point, Kachemak Bay, Cook’s. 
Inlet, district of Alaska, and claimed by cee the survey being 
rejected upon the ground that the said ciatnane was a non-resident, 
and that the tract was not occupied for any purpose—there being no 
business in operation thereon, the particular business which the claim- — 
ant proposed to engage in and conduct upon the land being entirely 
prospective. 

Hart’s location which is marked off by this (No. 105) survey, which 
appears from the record submitted to be a mere location of a body of 
land without occupancy, includes within the limits thereof a tract some- 

thing over. one mile in length, with an average width less than one 
- fourth of a mile, and adjoins the location of H. M. Witherbee described 
by survey No. 106 tothenorthwest. That the tract, being in the above 
described shape fails to conform to the statutory requirement as to 
“square form,” will be noticed later on herein. 

It also appears that the only effort made by the claimant in the way 
of making any improvement upon the tract consists of an unfinished 
log cabin eighteen by fifteen feet square, and about twelve feet high, - 
there being in close proximity thereto valuable improvements erected — 
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iy the: Cooper Coal.and Commercial Company, and the Alaska. Coal 
Company, containing stocks of general merchandise, valued at several — 
‘thousand dollars each, and placed there by the said companies for the 
purpose of conducting a general trade in connection with the shipping 
of coal from their mines in process of development and near at hand. 
As stated in your office letter of May 12, 1895, protests have been 
filed against the approval of this survey by the said companies and 
certain individuals therein named, based upon a statement. of facts - 
made under oath. The said protestants themselves assert actual pos- 
session and occupancy of, avd a superior right to, the land involved. — | 
As disclosed by the record it would seem that claimant seeks to enter 
this tract for the purpose of erecting in the future coal bunkers and 
wharves on the southeast extremity thereof for the shipment. of coal, — 
no work as yet having been done on the contemplated - improvements. 
For a non-resident, as claimant is shown tobe in the case at bar, to.par- 


tially complete a log cabin of the description given above on a eae of | 


land preparatory to. engaging in a business or trade thereon subsequent 
to the application for, and execution of, the survey, without actual 
occupancy of any portion of such tract at said time, would not. warrant 
or justify the approval or acceptance of the survey. fi i 

It is unnecessary to refer more at length to the grounds upon which 
the protests above alluded to are founded, or to consider the materiality 
thereof, since, aside from and independent of any rights which the pro- 
- testants. may be supposed to have in this tract, appellant’s claim to 
have the survey accepted is not protected by the provision of section 
12 of said act of March 3, 1891, the evident intendment thereof being — 
that claimants must be “in possession and occupying” tracts sought to — 
be entered by them for the ‘purpose of trade or manufactures” at the 
date of application to have such survey made, with such trade or man- 
ufactures in actual operation at such time. Appellant Bbsees no such 
state of fact in connection with this survey.. 

Furthermore, the tract is more than four times as long as it is broad 
and therefore does not conform in that respect to the statutory provi- 
sion, and the rules and regulations formulated in accordance therewith, 
requiring the lines of the survey to be so run as to embrace a tract-of 
land as “near as practicable in a square form.” By an examination of 
the survey under consideration, and the plat thereof, it will be readily 
observed that the tract surveyed,,as indicated on the said plat, is not 
essential in its unnecessary elongated and existing form for the trans- — 
action of the ostensible business—yet to be put in operation and there- 
fore prospective—which the claimant Hart alleges he has in view. 

Hor the foregoing reasons your office decision pejecung survey No. 
105 i 1s hereby atfirmed.. = 7 
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REPAYMENT—PAYMENT TO RECEIVER. 
FRANCIS J. ‘Dysarv. 


‘The papa of the purchase price | of land to the receiver before the acceptan ce se 
final proof is at the risk of the purebaser, and if said proof is rejected and the 
receiver fails to account for the money so paid, the right to repay ment from the 
government cannot be pecopnized, . 


| Acting Seeretary fea ynolds to the Commissioner of the General Land Office, 
a da 28, 1896. 3 (E. B., JR.) 


On October 25, 1895, Francis J. Dysart filed his application claiming 
a right to repayment — the United States, under the act of February 
ab. 1893 (27 Stat. , 456), of three hundred and twenty dollars which he 
alleges he paid Fred W. Smith, then receiver of the land office at Tue- 
son, eons as final payment or purchase money for the SW. + of sec- 


tion 13, T. 7 8., R. 26 W., for which tract he made desert land entry | 


No. 450 April 15, 1885, Vous office denied his application November 
12, 1895, on the ground that the case he presented did not come within 
the provisions of said act, and that there was no law authorizing repay- 
ment in such a case. He appeals, contending that both the act afore- 
said and the act of June 16, 1880 (21 Stat., 287), authorize the repay- 
ment sought. 

The records of the local office show that Dysart submitted final proof 
in the matter of his said entry, and that the same was rejected by the 
local office February 22, 1887, 
on the ground that the land, or a portion of it, had been occupied, éultiy ated and 
reclaimed prior to entry, and that you (he) f ailed 1 to prove entire reclamation of the 
tract, 

and that the letter of rejection contained the usual notice of the right 
of appeal;. but neither they nor the records of your office afford any 
evidence of che payment of purchase money as alleged. The records 
of your office show that said entry was canceled April 30, 1887, upon 
the voluntary relinguishment of Dysart dated March 2, 1887; Dysart 
further alleges that he handed the sum specified above to said foneinen. 
at the time he offered his final proof, to be. applied in payment for the 
land, and that he received the said letter of rejection, but that the said 
- Sum, nor any part thereof was ever returned to him. | 

It would appear from the record and Dysart’s allegations that the 
said sum was probably handed to the officer named to be applied by 
the latter as purchase money for the land (which was double minimum 
land being then within the limits of the grant to the Texas Pacific | 
Railroad) in the event of the acceptance of the final proof. Until such 
acceptance there could be no sale or final entry of the land under 
Dysart’s entry, and the money was the private property of Dysart. 


DECISIONS RELATING TO THE PUBLIC ‘LANDS. & 2 OR 


Not having ever become public ee no responsibility f 200s its return 
could legally attach to the government. _ 

The arrangement by which the receiver was its custodian until it 
should be applied as purchase money for the land, subject. necessarily 
to the acceptance of the final proof, was for the convenience of. himself — 
and Dysart. His failure to return it upon the rejection of the final 
proof was a private wrong or tort against Dysart for which the receiver 
only, and not the government, was legally responsible (Am. and Eng. 
Ency. of Law, Vol. 19, p. 514, and authorities there cited). As was 
said by the supreme Sones in Gisbons », United States (8 Wall., 269), 


- No government has ever held itself jinble to individuals for the misfeasance, . 
laches, or unanthorized exercise of power by its officers and agents. 


And ag cain, in the same decision, concerning the question of the gov- 
ernment’s responsibility: = . a” —_ ' 

It does not undertake to guarantee to aby person iat of a of the officers ; 
or agents whom it employs, since that would involve it, in all its operations, in end- - 


less embarrassments, and a and ere which: would be subversive of the 
public interests. : 


~ The acts of February 15, 1893, ad June 16, 1880, (shir a), provide 
for the return only of money which has sotaally hoe received by the 
government, under certain specified conditions. The money which 
Dysart asks that the government. shall restore to’ him was never 
received by it. Said acts clearly can have no application to his case. 
The denial of his eon is theretore affirmed. | 


ALASKAN LANDS—AREA or CLAIM—SURVEY. 
CHARLES: As) OHNSON Er AL. 


The right to purchase lands in Alaska for purposes of trade or manufactures does not 
extend unconditionally to one hundred: and sixty acres, but only to so much as 
may.be actually occupied for the Pup ese named, in no case to DEECRe one hun- | 

- dred and sixty acres. — _ 

The requirement that such land shall be taken in pe form” means that the | 
tract claimed should be surveyed and laid off in the form of a rectangular equi- 
lateral parallelogram, aus nearly as the configuration of the ad will permit. 


| Acting g Secretary Re ynolds to the Commissioner of the General Land Office, 
| August 28, 1896. “= | Gar M. B.) 


This is an -aeneal i Charles A. Johnson and William H. Metsen 
from your office decision of May 9, (1895, wherein was suspended sur- | 
vey No. 71, executed by Clinton Garde: Jr. U. 8S. deputy surveyor, 
under provision of sections 12, 13 and 14,.act of March 3, 1891 (26 
- Stat., 1095), and regulations thereunder (12 L. D., 583), of a tract of 
land containing 109.08 acres, situate on Ugashek river on the western 
coast of the Alaskan Peninsula, a portion of which tract is occupied 
and used for a salting and fishing Station ; said survey be bein g suspended 
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for the reason that more land is claimed than is oceupied and used by 
claimants for the purposes of their business, aud also because the 
| regulation as to square form has not been complied with. 
In your said office decision you state: 

Ibis suggested that if the survey was amended by beginning at 2 point on the line 
of ordinary high water 4.40 chs. 8. 2° 15’ W. of corner No.1 of the original survey ; 
thence 8. 87° 45’ E. 10 chs.; thence §. 2° 15’ W. 10 chs.; thence N. 87° 45’ W. to line 
of ordinary high water Ge: thence along said fine to point of beginning, final 
action by this (your) office would be greatly facilitated. Such an amended survey 


would inelnde all the land occupied by the claimants for their business, an area of 
ten acres. ° 


In appealing from said GECISION claimants file assignments of error 
as follows: | 

odds That under. ‘ie act of: March: 3, ‘1891, th claimants are :entitled:to one hundred 
and sixty acres of land. 

2. That the survey as returned by the dene covers the tract Sauna guanine 

or within the monuments of the claimant’s location. 
"3. That the square form alluded to in said act relates not to technical measure- 
ment, but substantially to conform to the system of government surveys, so as to 
include the lands occupied by the claimants and adjoining thereto, to the extent of 
one hundred and sixty acres, 

Under provision of the act of March 3, 1891, the claimants are not 
entitled, unconditionally, to one hundred and cixty acres of Jand, but 
only to so much as may be in their possession and actually occupied by 
them for the purpose of conducting the trade in which they are 
engaged; in no case to exceed one hundred and Sixty | acres; and to be 
‘‘as near as practicable in a square form.” 

With respect to such square form, the regulations (12 L. D., 587, 
par. 4) issued under the act of March 8, 1891, for the purpose of carry- 
ing out the provisions thereof, respecting the survey and purchase of 
non-mineral public lands in Alaska, require that such Jands must be 
surveyed so as to be laid off “in one compact body, and as nearly in 
square form as the circumstances and the configuration of the land will 
admit.” Such requirement can mean nothing more nor less than that 
lands claimed and sought to be purchased under said act and regula- 
tions should be surveyed and laid off in a shape similar to that of a 
rectangular equilateral parallelogram as near as the configuration of the 

-Jand will allow. The tract embraced in this survey was not laid off in 
square form as near as practicable, it, being about six times as long, 
from north to south, as its average width, from east to west, and the 
survey appears to have been made with a view of eoverms as extended 
a Shore line as possible. | 

The land laws, with respect to the non- -mineral public lauds, are not 

in force in the district of Alaska, nor has any general system, as yet, 

been put on foot for the survey of such lands, hence there is no force 
in the contention of appellants that these special surveys made under 
the provision of the cited sections of the. referred to act should conform 





are ae ee 
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to the system of gover nment surveys of the public lands so as i" inelude 
lands occupied by claimants, as well as those adjoining thereto, accord- 
ing to the monuments of the claimants’ location, to the extent of one 
hundred and sixty acres. Such contention would evidently imply that 
occupancy of a part of a tract was occupancy of the whole tract, and 
that claimants are entitled to purchase one hundred and sixty acres, in 

other shape than square form, where there was occupancy of a very 
- small portion of the tract for arch application to enter is made. Such 
is not the case. The survey of lands in the district of Alaska will only 
be recognized and accepted -when made in conformity with special 
Statutory provision, relating eee and the rules and eens | 
formulated. thereunder, — 
The quantity of land, to be ac in the fort suggested in your office 
letter as an emendation ‘of the original survey, would give to appellants, 
it would appear, all the land which they actually pecu ny and therefore | 
to which they are entitled under the law. 

Yor the foregoing reasons your said office decision suspending survey 
No. 71 is hereby altir nee | : | . 


CONTEST INFORMA TION—CORROBORATION —AMENDMENT. 


LOWENSTEIN Vv, ORNE. 


After a hearing has been directed by. the Department on ‘the charge set forth in an 


affidavit of contest, the subsequent retraction of the statements in the corrob- 
oratory affidavit, does not warrant the General Land Office in revoking the order 
for the hearing issued under departmental direction. . 
The right to amend an affidavit of contest should be recognized where no new. 
ground of attack is introduced thereby. — . 3 ; 


| Acting g Secretar y hey synods to the Commissioner of the Caer Land Office, . 
| August 28, ae , (de L. McC. 


On August 10, 1893, Orne made homestend entry. for Lots 3 and 4 — 
and the S. 4 of the NW. 4 of Sec. 4, T. 11 N., R.3 W., Oklahoma lend 
district, Oklahoma Territory. 

-On the same day Isaac Lowenstein filed affidavit c of contest igainet 7 
said entry, in which he alleged that, defendant. enter ed upon and occu- 
pied a portion of the lands opened to settlement by the proclamation 
of the President of the 23d of March, 1889, prior to 12 o’clock, noon, of = 
April 22, and subsequent to the 2d day of March, 1889, and that said 
entry was not made in good faith, but the same is fraudulent and void, 
in that the said entryman had "theretofore: entered into a salen: 
arrangement and understanding with divers other persons, including © 
one Argo, whereby the said parties were and are to receive title to a. 
part and portion of said above described tract, by and through said 
homestead entry and claim of the said Edward Orne. 
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The defendant Orne filed a motion (6 dismiss the contest because the 
first charge had been tried and determined in the case of South. Okla- 
homa v. Couch et al. (16 L. D., 132), and because the second charge, of 
fraud, collusion etc., did not state facts sufficient to constitute a cause 
‘of action, in that no specific charge was made. The local officers sus- 
tained the motion as to the first charge, and as to the second charge 
also unless plaintiff amended it, leave to do which was granted. The 
plaintiff did not avail himself of the privilege and the case was _ 
- dismissed. 

On June 18, 1894, the plaintité appealed from: the action of the local 
‘officers, assigning as error their action in sustaining said motion. On 


~ December'13, 1894, your office considered said appeal and sustained the 


action of the local ofticers, as to the first charge in the plaintiff’s affi- 
‘davit, but overruled them as to the second. charge, holding that a 
cause of action was therein stated, and aucune: that a hearing be had 
thereon. 

From this decision both plaintiff - and defendant ieaanenled: to the 
‘Department, plaintiff alleging that your office erred in not overruling 

the action of the local officer in reference to the first charge in the 

_ affidavit of contest, and defendant alleging that it was error to order a 
hearing on the second pnanee= in said affidavit, because of its vagileness 
and insufficiency. 
The Department upon consideration of the case found that the 
qualifications of Orne had been put in issue by the proceedings in the 
Couch case (supra), and held that a second hearing on that charge 
should not be allowed; but as to the second charge—that of having 
entered into a speculative contract—the Department held the contest 
affidavit to be sufficient to warrant a hearing, and therefore affirmed 
your decision. Your office thereupon ordered the hearing to proceed. 

Said contest affidavit was corroborated by one Thomas Wright. On 
March 21, 1896, said Wright made affidavit that— | 

He did not intend to corroborate in his said affidavit any charge of an illegal con- 
tract on the part of defendant Edward Orne; thatif said affidavit contains such 
charge he did not know it at the time, and did not mean to corroborate the sameé; 
that your affiant can not read, or write except his own name, and that it was 
explained to him that he was simply swearing to the charge of soonerism;... 
and that, for the reasons above given, and that justice may be done to all concerned, 
he does now desiré to withdraw and retract all of the said affidavit and asks that it 
_ be not considered. 
The above affidavit was transmitted to your otfice, nich thereupon, 
April 16, 1896, revoked its order for a hearing, and dismissed the 
contest. 
Lowenstein has aopeaial from said decision, alleging, in substance, - 
that after a hearing has been formally ordered, all questions as to the 
sufficiency of the information upon which it was s ordered are removed 


from the case. 
In this nei is unquestionably correct. See departmental decisions in 
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cases of Houston v. Coyle (2. ac D., 53); ‘Koons v. Elsner (2 L. D., 65); 
Edward F. Fritzsche (3 L. D., 208); and many others since. 
He contends further that it was error to hold that, 


after a hearing bad been ordered by the Department upon the ‘eonin tion: as filed 


herein, the procurement and filing of a withdrawal of the corroborating witness. | 


upon said information operated to. rescind the said order of AGATINE; and was cause | 
for dismissing the contest of appellant. ; 


_ It would have been proper for your office to ae jonwarded fie. COr- | 
roborating witness’ retraction of his affidavit and his request to be 


allowed to withdraw the same, to the Department for its information 


and consideration, with request for instruction what course to pursue — : 
in view thereof; but the revocation of the order for a hearing amounted — 
practically to nullifying the decision rendered by the Se ae in 


- the case, and therefore was erroneous. 


Appellant applies for leave to amend his said contest 


by filing other and further corroboration of the. charg vo therein, and by rendering: | 
the charge more specitic, in that said entryman had actually conveyed a part and . 
parcel of said tract by instrument in writing, contrary to law, and prior to the date: 
of contest herein, and had actually | delivered possession of said parcel of land, 
which said possession has at all times since remained in the grantee named in said | 
_ conveyance, and further asks leave to file as corroboration of said amended charges. 
certified copies of said instrument of conveyance and affidavits showing such deliv- 


ery of possession; and appellant asks that such charge so rendered more specific > 


under said leave to amend be held to relate back so as to cut off intervening contests. 


The Department b has held in the case of Grant v. Rutledge . L. ‘D., 
49): _-F, | | 
| The mivtitest trend of iepartnen tal decisions is to allow den inaisy even in ais - 
' face of an intervening claim unless they introduce a substantially new ground of 
contest, or else differ essentially from the original affidavit, so as to meejudioe’ tl uaa | 
right of the intervening claimant. 


In the case at bar the amendment suggested is not substantially a 


ew ground of contest; it is simply an offer to supplement the charge 


. of speculative intent heretofore made ey pegor that it had. been acinoy: | 
carried into effect. 3 

In the case of Wallace w.. Woodrutt (19 L. io: , 309)—s wllabus—the 
Department held: 


The amendm ent of aon affidavit of contest relites back to the original, and excludes. 
intervening contests, where the said amendment does not introducé a new ground 
of contest, but merely makes more specific and definite the original charge. | 


I aim of opinion that it was an error on the part of your office, under. | 
the circumstances set forth, to revoke the order for a eee and. oe: | 
‘miss the contest. | : 

The decision of your office is, therefore, reversed ; contestant will be 
permitted to amend his contest affidavit as peed for; and a hearing 
will be had, with due notice to all parties interested, at which he will — 
be afforded an opportunity | to prove the allegations contained in said 
contest atiidavit as amended, : 
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RAILROAD LANDS—ACTS OF 1887 AND 1890. 
KENDRICH ET AL. v. PERDIDO LAND Co. 


The ccna of a transferee of the Mobile and Girard R. R. Co. to accept, nuder 
section 8, act of September 29, 1890, a pro rata share of the lands earned by said 
company, and the consummation of such agreement, do not operate as a waiver 
or abandonment of the right on the part of said fransferee to subsequently apply 
for relief under section 4, act of March 3, 1887, as to lands purchased from said 
company but not secured through said pro rata adjustment. 7 

An application for patent under section 4, act of March 3, 1887, to lands erroneously 
certified on account of a railroad grant must be denied, where the want of good 
faith, both on the’ part of the original hpureaser: and the subsequent transferees 
is apparent. 


Acting Secretary ery to the Gcricatastenes of the Graal Land ortee, : 


CW. ALT) , Sa kde 1896, — (GLB. Go 


The case of Alonzo Kendrich et al. v. The Perdido Land Company i is 
before the Department on the appeal of the company from your office 
decision of February 12, 1895, rejecting said company’s application for 
patent for certain landa therein described, under the act of March 3, 
1887 (24 Stat., 566). | 
The history of this case ‘and the legislation affecting the same Is as 

follows: 3 7 
Congress by iio act of June 3, 1856, (11 Stat., 17) made a erant to 
the State of Alabama to aid in the cones uction, among others, of a 
railroad from Girard to Mobile in said State. June t, 1858, the Mobile 
and. Girard Railroad Company, grantee of said State, filed its map of 
‘definite location, which was approved. In 1860 and 1861, prior to the © 
construction of any part of the road, there were certiied to the State, 
under said grant, 504,167. 11 acres, and by appropriate legislation the 
lands herein applied for were by tine State conveyed to the Mobile and 
Girard Railroad Company. In 1872, and subsequently, the company | 
sold the lands applied for to Josiah v. ‘Thompson, and by mesne deeds 
the lands were conveyed-to the applicant. The railroad company built 
its road from Girard to Troy, a distance of eighty-four miles. By the 
forfeiture act of September 29, 1890 (26 Stat., 496), said grant opposite 
-unconstructed road was forfeited, but by the 8th section thereof the 
railroad company was entitled to an amount of lands equal to that 
earned by the construction of the eighty-four miles of road, and the act 
directs: the Secretary of the Interior in making settlement with the rail- 
road company to include all the lands sold or disposed of by said 
company, not to exceed the total amount earned. By direction of the 
Secretary of the Interior the applicant, with all other purchasers and 
claimants, filed its claim under its purchase in the General Land Office, 
and on October 25, 1892, the Commissioner, in submitting an adjust- 

ment of the grant under said 8th section to. the Department, passed 
upon all of said claims, holding that inasmuch as the railroad company 
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had sold all the lands certified to it before the passage of said. act, 
amounting, as before stated, to 504,167.11 acres, and said company — 
having earned only 302,233.97 acres, that, therefore, said purchasers 
should receive their pro rata share of the lands so purchased, excepting. 
the heirs of one Abraham Edwards, whose claim was rejected. — 


~ On December 22, 1892, the “large purchasers” entered into an agree-— - 


ment to pro-rate, allowine the heirs of Abraham Edwards to partici- 
pate, and on April 24, 1893, the Secretary passed upon the report and: 


recommendation of the Commissioner aforesaid, and awarded and’ ~ 


allotted to each purchaser his pro rata share of the lands, amounting to’ | 
58 per cent of their. respective purchases. | 
On May 4, 1892, the residue of the lands were ordered to be restored | 
to the public domain on July 19, 1893, after due notice by publication. — 
On June 29, 1893, the Perdido land company filed its application in 
the local land office at Montgomery, Alabama, under the 4th section of 
the act of March 3, 1887, for patents to the residue of its lands under 
its purchase, and ‘this application is now before the Department on 
appeal from your office decision of February 12, cee) rejecting said 
application as aforesaid. 
There are a number of errors assigned by the appellant, but there 
are only two questions of controlling importance in the case. 
1st. Had the lands herein applied for been sold by the grantee com-. 
pany to a qualified person or persons, purchasing .in Boot faith, prior 
to the passage of the act of March 3, 1887?» 
2d, Has the Perdido Land Gampany: by reason of its acumen to 
pro rata under Sec. 8 of the forfeiture act of September 29, 1890, 
waived, abandoned, forfeited or exhausted its right to patents for the 7 
lands applied for under the 4th section of the act of March 3, 18872 
The last question involves the consideration of two acts of Congress, 
which do not appear to have been passed upon by the Department in 
their relation to each other and the issue presented, and will be con. | 
sidered first. | | 
By the 8th section of said act of September 29, 1890, it was provided: . 
‘That the Mobile and Girard Railroad company of Alabama shall be entitled to the ; 
quantity of land earned by the construction of its road from Girard to Troy, a dis- 
_ tance of eighty-four miles, and the Secretary of the Interior in making settlement 
and certifying to or for the benefit of said company the lands earned thereby shall 
include therein all the lands sold, conveyed or otherwise disposed of by said com-~_ 
- pany, not to exceed the total amount earned by said company as aforesaid, and the 
titles of the purchasers to all such lands are hereby confirmed s so far as the United | 
, States are concerned. 
~ When the General Land Ottice came to the aAjusnent of this grant -_ 
under the section quoted, it became apparent that the company had. 
not earned sufficient land to satisfy the claims for “lands sold, con-. 
veyed, or otherwise disposed of” by said company, and, as has been — 
' seen, the Perdido Land a ae) with other large purchasers, agreed 7 
to pro-rate its claims. , 
1814—voL 23——19 © 
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Ido not under stand by this agreement that the participants there- 
- under had any intention of abandoning any rights they may have had 
under the act of 1887 (supra). The third section of the said act of 
September 29, 1890, provided among other things, | 
That nothin g in this act contained shall be construed as limiting the rights granted 
to purchasers or settlers ‘by ‘an act to provide for the adjustment of land grants 
made by Congress to aid in the construction of railroads, and for the forfeiture of 
unearned lands, and for other purposes,” approved March 3, 1887, or as repealing, 
altering, or amending said act, nor a8 in any manner affecting any cause of action. 
- existing in favor of any eee against his grantors for breach of ¢ any covenants — 
of title. 
It would appear then that it was not the intention of Congress by 
' the 8th section of the act of 1890, to take away or limit any rights of 
purchasers granted by the 4th Sacto of the act of 1887 (supra). The 
object of said section 8 was to confirm to the Mobile and Girard Rail- 
road Company’s grantees, a number of acres.of land earned by said 
company. ‘The lands sold by the company were directed to be included 
in the list of lands directed to be certified thereunder,—lands that had 
been sold, without regard to the fact whether these lands were opposite 
to and coterminous with, the constructed portion of theroad. In other 
words, lands anywhere within the limits of the grant were to be certi 
fied to the company to the extent of the number of acres earned, if 
they had been sold by the company. It is worthy of notice too, that 
this section does not limit the certification provided for to lands that 
have been purchased in good faith from the railroad company. It is 
sufficient if they ‘‘had. been conveyed, or otherwise disposed of by 
said company.” 
It would seem, therefore, that this section was an absolute confirma- 
tion of all sales to the extent of the number of acres earned without 
regard to the good faith of the purchasers. It is not surprising then 
that those applicants should have invoked the benefits of this act, or 
that they should have agreed to a pro-rating of lands thereunder. 
‘Such pro-rating made an early adjustment possible, and until such 
_ adjustment there was no authority of. law for the assertion. of any right 
under the act of 1887, that act providing for making the proof required 
by the 4th section thereof only “after the grants respectively shall 
have been adjusted.” After the adjustment of the grant, and before © 


the lands applied for were restored to the public domain the Perdido 


Land Company filed its application for the residue of lands under its _ 
purchase. It is unfair and altogether unreasonable to suppose that the — 
applicant company had any intention of abandoning its claim under 
the act of 1887 by accepting a pro-rating under the act of 1890.. Such 
is not the necessary or reasonable effect of the legislation affecting 
those rights, and the applicants will not be presumed to, have aban-- 
doned a substantial right guaranteed by law in the absence of any 
apparent advantage gained thereby. : 
_ The company had a right to rely on the expr ess provision of the act. - 
of 1890, that no rights guaranteed to purchasers by the act of 1887 - 


DECISIONS RELATING TO: THE PUBLIC LANDS. 291 


should be taken away or limited by the act of 1890; and I am clearly 
of opinion that if the applicants had any rights under the act of 1887, 
that they are not affected by the act of 1890, or the proceedings baa 
thereunder. 

This brings us to the question of boa faith in the purchasers. The 
act of March 3, 1887, supra, provides in the fourth section thereof: 

That as to all lands... which have been erroneously certified or patented as 
aforesaid, and which have been sold by the grantee company to citizens of the 
United States... the person or persons so purchasing in good faith, his heirs or. 
assigns, shall be entitled to the land so purchased, upon making proof of the fact 
of such purchase at the proper land office within such time and under such rales, as 
may be prescribed by the Secretary of the Interior, after the grants respectively 
shall have been adjusted; and patents of the United States shall issue pee and 
shall relate back to the date of the original certification or patenting. . 

The lands applied for herein were erroneously certified to the State 
of Alabama for the use and benefit of the Mobile and Girard Railroad 
company. The railroad company sold to.one Josiah V. rage PE ‘jor 
to the passage of the act above quoted. | 

The record shows that the Perdido Land Company is the remote. 
assignee of Thompson. The facts connected with Thompson’s purchase 
from the railroad company are substantially as follows— 

_ The lands were certified to the railroad company in 1860. After ie , 
_ civil war the State of Alabama levied tax on the lands, including back 
years, and they were finally sold by the State for these taxes, and bid 
in by the State. By a resolution of the board of directors, W. J. Van 

_ Kirk, then agent for the railroad company, was instructed to sell the 
equity of redemption in the lands at a price fixed by the board. Van 
‘Kirk went to Pennsylvania and induced Thompson to buy them,.he 
paying at that time and subsequently about $10,000.00 to the railroad 
company, and about the same amount to the State to redeem the lands, 
making the consideration in all about seventeen cents per acre. Van 
‘Kirk represented to Thompson that it was a good investment, and gave > 
his personal pledge that should he (Thompson) become dissatisfied with © 
his purchase, that he (Van Kirk) would take it off his hands and repay 
him the purchase money. Some years later, when Congress began to 
agitate the question of the forfeiture of the grant, Thompson sold the 
land to Van Kirk and others, the consideration expressed in the deed 
being $25,000.00. Then -followed the organization of the Perdido Land 
Company, the applicant, and the lands were conveyed to it, and stock 
issued to each one of the purchasers, according to his respective 
~ Interest. 

It appears further that’ via Kirk was a kinsman of anoaiaabn and — 
he admits that he is the present owner a nine- tenths of the stock of | 
the Perdido Land Company. | 

The following questions and answers appear in his testimony ¢ on 
cross-examination. ) | 

Q. How much money was furnished you by Josiah V. Thompson to buy the Janda 
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from the M. & G. BR. R. Co., as shown by deeds, when you went to Pennsylvania for 
the purpose of interesting hint in this purchase? 

A. Forty-eight hundred dollars ($4,800.00). 

Q. Have you at any time—subsequent to the sales by the ‘. & G.R. BR. Co. to 
J osiah VY. Thompson—returned to said Thompson. any part of the oneine purchase 
price paid by him for said lands? 

A, Thompson never would admit that he egiied any of these lands, but held them _ 

ag trustee, because he thought the title doubtful, his lawy ers told him that he would 
never get the title. I paid him back the money that he paid. 


In one view of the law, I might easily rest the case here 0 on the ad-. 
mission of Van Kirk that. “Thompson never would admit that he 
owned any of these lands.” There was no purchaser in good faith | 
from the railroad company, and it might be argued with force that 
assigns would take the land charged with the bad faith of the original 
purchaser. But assuming that the statute intended to confirm the title 
of these lands in the hands of good-faith purchasers, regardless of the 
character of the original purchase from the company, the record does 
~ not show the Perdido Land Company to be a good-faith purchaser. 
On the contrary, the evidences of bad faith are abundant. It is ap- 
parent that it was from the beginning Van Kirk’s scheme of self- 
aggrandizement which was paramount. He furnished much at the 
beginning and eventually all of the money paid for these lands. In- 
stead of having Thompson convey direct to him, the conveyance was 
made to A. C. Blount, Jr., as trustee for W. J. Van Kirk and others, 
without consideration. At this time Van Kirk was sole owner of the 
lands. Blount conveyed to the Perdido Land Company, it appears, 
without consideration, although $25,000.00 is the consideration named — 
in the deed. This last conveyance was made, it is admitted by Van 
Kirk, in anticipation of a legal fight, on the advice of counsel. 

I must, therefore, hold that the Perdido Land Company is neither a 
purchaser in good faith nor an assign in good faith, and, therefore, in 
- any view of the statute, has no rights under the fourth section of the | 

act of 1887. A knowledge of the conditions of the grant, its liability 
to forfeiture, which the purchasers had, and were charged with, ren- 
dered impossible a purchase in good faith. 

As further persuasive of this view it appears that the Committee on 
Public Lands of the House of Representatives (48th Congress, 2d Ses- . 

sion; Report 2501), presented and recommended for passage a bill to | 
. declare a forfeiture of this grant and took the same ground. | 
Jt appears further from your office decision herein, and is not 
explained on appeal, that Mr. M. D. Brainard, who was attorney for — 
Thompson and the Perdido Land Company before this Department in 
| | the matter of the adjustment of the grant, declared “that there are no 
-. bona fide purchasers or innocent purchasers for value ot any of the | 
Mobile & Girard Railroad Jands.” 

The fact that the company has been siloeed to take part of the 
lands purchased under the act of 1890 i is no argument in support of its 


DECISIONS RELATING TO THE PUBLIC LANDS. 293 —’ 


present contention. That act did not prescribe as a prerequisite con- 
dition good faith in the purchase, and even if it had, the pro-rating made 
thereunder was. by agreement of purchasers with conflicting claims, 
and the then Secretary disclaimed any inteution of passing on the 
good faith of the purchase. | 
The decision appealed from is modified to meet the views hereinbe- 
fore expressed.” The company’s application is dismissed. 


et 


DESERT LAND CONTEST—EXTENSION OF STATUTORY LIFE OF ENTRY. 
HopGson +, EPLEY. 


A motion to dismiss an appeal taken from an action lying within the discretion of © 
the Commissioner will not be considered, where the appeal has. been duly | 
allowed, and the case presents a new question for departmental adjudication. 

The effect of the act of July 26, 1894, on desert land entries, was to extend the time. 

. for making proof and payment for.one year beyond the time at which the same 
were (ne, or would thereafter become due under the law'as then existing. Said 
act is not limited to entries alone which were alive at -that date, but is also 
applicable to old entries which remained of record uncanceled at the date. of 
its passage. 

A desert entryman under the act of 1877 ants after the expiration of his entry, and 
prior to the passage of the act.of July 26, 1894, elects to proceed ander the 
amendatory act of 1891, takes by way of the extension of time under said act of 
1894, the same privilege as though his entry had been originally made under said 
act of 1891, — : 

By the act of August 4, 1894, extending the time for compliance with the desert 
land laws, Congress intended to-relieve all desert entrymen from both expendi- — 
ture and proof for one year, and the entry year, not the calendar year, was 
meant. In the application of said remedial provisions to particular cases, if the 

_entryman was in default for a year ending in 1894 the act should be applied to 
cure the default for that year; if not in default for the year ending in 1894, he 
should be excused for the entry year beginning in 1804. , 


Acting Secretar, y Rey ynolds to the Commissioner of the General Land Office, | 
y (W. Axi. _. August 28, 1896. | (G. B. G.) 


This case involves the SE. 4 of the Sw. 4 1, lot 7, of Sec. 6, the NE. 4 
of the NW. 4 and lot 1, Sec. 7, T. 2 8., BR. 7 W., Salt Lake City, Utah. 

The recone shows that on January 8, 1891, Solomon Epley made 
desert land entry for the above described tract, together with the SW. 
4 of the SE. 40f Sec. 6, as to which latter tract his relinquishment was 
filed March 21, 1894, 
- March 21, 1394, the defendant filed his affidavit, stating that he aiesied 
to proceed ander the amendatory desert land act of Marci 3, 1891 (26 
~Stat., 1095). The affidavit set forth that he “las constructed a ditch — 
over a portion of this land and made other improvements.” 

By your office letter of April 12, 1894, this election was held to be 
sufficient, and the local officers were directed to instruct the claimant 
to furnish final proof by January 8, 1895. 

aenaety, 14, 1895, John H. Hodgson ral his affidavit of contest, 
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alleging that the entryman had not conducted water upon the land, and 
that it was in its wild and uncultivated state. 

Subsequently, on March 18, 1895, the plaintiff filed his aisieital 
affidavit, in which he further allesed that the defendant had not during 
the four th year of his entry—that is, after the 6th day of January, 1894, 
and prior to the 8th day of January, 1895—made any expenditures 
upon his said entry, as required by the desert land law. . 

At the hearing had at the local office, the defendant moved the dis- 
-missal of the contest for the reason that he was not required to have - 
ay improvements upon the land at the time of his election to proceed 
under the amendatory act of 1891, March 21, 1894, and that he was 
relieved from making any expenditure upon the land from January 8, 

1894, to January 8, 1895, by the act of August 4, 1894 (28 Stat., 226). 
The local officers ruled the point well taken, and dismissed the contest. 
aspremature. Upon appeal, your office decision of May 28, 1895, reversed 
the action of the local officers and ordered the hearing to proceed upon — 
its merits. Further appeal brings the case before the Department. 

There is contained in the record a motion to dismiss the appeal 
addressed to you, on the ground that— | 
the decision of the Honorable Commissioner herein, holding the affidavit of contest 
sufficient and directing hearing to proceed thereon, is iuterlocutory in character ane 
not appealable. | 

Unquestionably, the order of a heats ing hes within the aserction of 
the Commissioner of the General Land Office, and will not be inter- 
fered with save where there is a clear abuse of such discretion. The 

regular course to be pursued in such cases, is for the Commissioner to 

refuse to forward the appeal and for the party aggrieved to apply for a 
writ of certiorari, in which event the Department will consider whether. 
there has been an abuse of his discretion. But the initiative in the 

matter of rejecting an appeal under facts similar to the cause at bar, 

primarily lies with your office, and where such avtion is not taken, and 
_ the case involves a new question for departmental Baya eHOm, the 

motion to dismiss will not be considered. , 

To hold that the appeal would not be considered because no appeal 
Jay, would be in effect putting the appellant in a worse condition than 
if your office had ruled that no appeal would lie, for the reason that if 
this had been done he could have applied for the issuance of a writ of 
_eertiorari, and in that way raised the question before the Department, 
whereas to dismiss the appeal now, would leave him without remedy. 

This entry was made under the act of 1877, under the terms of which 
the life-time of the entry was three years. Under this act the entry 
In question, having been made on January 8, 1891, expired on J anuary 
8,1894. There was, however, no declaration of forfeiture by the land — 
department, and on July 26, 1894, Congress passed an act, section one | 
of which is as follows: 


Be tt enacted by ihe Senate and House of Representatives of the United States of Amer ica 
in Congress assembled, That the time for making final proof and payment for all lands 
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located under the Keniediead and desert land laws of the United States, proof and 
payment of which has not yet been made, be, and the same is hereby, extended for 
the period of one year from the time procs and Daymens would become due under 
existing laws (28 Stat., 123). : ; . 
The effect of this ach was to betend the time for. making proof and | 
payment on all desert land entries for one year beyond the time at: 
-which proof and payment were due or would thereafter fall due under 
the then existing law. It is not limited to-entries alone which were | 
alive at that date, but is alike applicable to old entries which remained 
of record and uncanceled at the date of the passage of that act. Its 
effect on this particular entry was therefore to extend the time for — 
proof and payment thereon to the 8th day of January, 1895. a 

The entryman’s election, therefore, on March. 21, 1894, to proceed 
under the amendatory desert land act of March. 3, 1891 (supra), was, 
by virtue of the remedial and retroactive operation of the act of July 
_ 26, 1894 (supra), made within the life-time of the entry, and the ques- 
HOT of regularity in the election on account of the old oo having 
otherwise expired, does not arise. 

The case then should be treated just as Soden the entry had been 
made on January 8, 1891, under .a Jaw which gave the entryman until 
January 8, 1895, to make. proof and payment. | 

The effect then of the entryman’s election to proceed nnder the act 
of March 3, 1891, was not, in this view, to. give him any additional 
time. The election, however, had an important bearing in one respect. 
It imposed upon the eutryman the burden of yearly proof required by . 


that act. In the absence of further legislation, this would have been, _ 


under the peculiar circumstances of this case, of no practical impor- 
tance; since his annual proof and final proof would have fallen due on 
the same date, to-wit, January 8, 1895. Before this time had arrived, 
however, Congress passed the act, August 4, 1894, entitled “An act 
for the relief of persons who have filed declarations of intention to 
enter desert lands” (28 Stat,, 226), which is as follows: 


Bett enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That in all cases where declarations of intention to enter desert 
lands have been filed, and the four years’ limit within which final proof may be made 
had not expired prior to January first, eighteen hundred and ninety-four, the time 
within which such proof may be made in each such case is hereby extended to five | 

years from the date of filing the declaration; and the requirement that the persons | 
filing such declarations shall expend the full sum of one dollar per acre during each — 
year toward the reclamation of the land is hereby suspended for the year eighteen 
hundred and ninety-four, and such annual expenditure for that year, and the proof 


thereof, is hereby dispensed with: Provided, That within the period of five years 


froin filing the declaration satisfactory proof be made to the register and receiver 
of the reclamation and cultivation of such land to the extent and cost and in the 
-Manner provided by existing. law, except as to said year eighteen hundred and 
ninety -four, and upon the payment to the receiver of the additional sum of one | 
‘dollar per acre, as provided in existing law, a patent shall issue as therein provided. 


Tt will be seen that the entry under consideration. comes within the 
descriptive clause of this act. It therefore remains to be ascertained 
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what effect it may have. It is evident, in the first place, that aaRuiuli 
_as it extends the time within which final proof may be made to five 
years, that final proof on this entry is not due until January 8, 1896. 
_ This narrows the case down to the one vital question, When, in view 

of the provisions of the act last above quoted, was the entryman’s first — 
yearly proof due under his election and the act of 1891 (supra), and, 
specifically, was this contest, filed on January 14, 1895, and amended on 
March 18, 1895, charging that the entryman had not during the fourth 
year of his entry made any expenditures upon ‘his said entry, as required j 
by law, premature? 

The language of this act, subjected to legitimate analysis, would | 
seem to defeat its avowed purpose. Construed strictly, or even lib- 
erally, without extraneous aids, the calendar year 1894 would seem to 
be meant; but so construed it results that desertland entrymen get no | 
benefit from the act unless proof falls due in 1894 before the passage 
of the ‘act, and the entryman is in default at that date, or after the 
passage of the act in that year. In the latter class of cases no benefit 
would be derived unless the entryman was in default in the matter of 
expenditures, except to excuse him from making proof, whereas the act 
provides relief both in the matter of expenditures and proof. 

I am of opinion that Congress intended to relieve all desert land 
entrymen from both expenditure and proof forone year. It is a matter 
of history that at the time this act was passed financial conditions were 
such that all business enterprises were at a standstill. The country 
had not yet begun to recover from the panic of 1893, loans could not be 
negotiated on the ordinary securities, and mouey was phenomenally 
scarce. | | 

If this act is to be interpreted so as to carry out its avowed pur- 
_ pose, to give relief to all desert land entrymen, and to all alike, then it 
must be held that the entry year and not the calendar year was meant. 

In this view a difficulty arises which must be dealt with arbitrarily— 
Was the entry year ending in 1894 or beginning in 1894 meant? This, 
that the act may be administered so as to confer an equal benefit on all 
who come within its provisions, will depeud on the circumstances of . 
each case. Ifthe entryman was in default for any year ending in 1894 
the act should be applied to cure the default for that year. If not in 
default for the year ending in 1894 he should be excused for the entry _ 
year beginning in 1894. 

Applying this rule to the case at bar, it. follows that the contest 
herein is premature. The entryman was not in default for the entry 
-year ending January 8, 1894. His default had been cured by the act 
of July 26, 1894 (supra). He is therefore excused by the act of August 
4, 1894 (supra), from making expenditures and proof for the entry year 
beginning January 8, 1894, and ending January 8, 1893. His first 
annual proof would not, therefore, fall due until January 8, 1896, 

Your office decision is reversed, and the papers in the case herewith 
returned for proceedings consistent with this oe: | 
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‘CLEAVES Vv. SMren. 


Motion for review of departmental decision of April? 24, 1896 122, i: Dy 
486, denied by Acting meCreUary i a August 28, 1896, 


Dowman v. Moss. 


Motion for reconsideration of departmental deouiens of December 19, 
1894, 19 L. D., 526, and February 23, 1895, 20 L. D. oe overruled by 
Seoretary Smith Mea euet 28, 1896. 


TIMBER CULTURE ENTRY —HELRS_RELINQUISHMEN'. 
_ MorGan V. GREEN. . 


; me the law of descents in the State of Ransae , the father and mother inherit jointly 
the estate of a son who dies intestate, leaving no wife nor issue, and it therefore 
follows in the. case of a timber culture entryman who thus dies, having an entry: 
in said State, that if the father subsequently dies before the entry is carried to 
patent, a valid relinquishment of said entry can not be executed, except by the © 
joint action of the mother and the heirs of the deceased father. 


— Seeretary Smith to the Commissioner of the Gener al Land Office, ronan 
(W. A. L.) 89, 1896. . = (PIG) 


This is an appeal by Walter L. Geter from’ your office decision of oe 


November 14, 1893, holding for cancellation his homestead entry made — 
February 9, 1892, and re- instating the timber-culture entry of W. A. Fer- 


 guson: made August 10, 1885. The land pryenyes is the NW. + of Sec. is | 


624, 7.3 8., B. 20 W., Kirwin, Kansas. 7 
The aoa shows that Ferguson, who was unmarried, died, on March 


, 20,1889, leaving a father, mother, three brothers and a sister. On July 


7, 1890, the father died. On May 14, 1891, Green filed a contest against 
the entry, charging, substantially, failure to comply with the law on the 
part of the entryman and his heirs. Dart A.1 Morgan’s contest was filed 
‘November 20, 1891, subject to that of Green. | 
On February 4, 1892, the contest of Green was dismissed for palate 7 
‘to prosecute. Oni Hebruary 9, 1892, Green filed the individual -relin- 
quishment of Ferguson’s mother, - on same date was: allowed: to 
‘inake homestead entry of the ian, | 
After a hearing ordered by your office to determine whether the filing 
of the relinquishment was voluntary or the result of Morgaw’s contest, 
the local office, on April 18, 1893, found it was not the result of the con- 
test, and therefore Green’s entry should remain and Morgan’s contest 
‘be dismissed. 
From this Mor eon appealed. 
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On November 24, 1893, your office held that the right of Ferguson | 
ascended to his mother and father, jointly, that on the death of the 
father his children became parties in interest in his estate, and: in order 
to execute a valid relinquishment they should join therein with their 
mother.- Your office therefore decreed that Green’s entry should be 
held for cancellation and that of Ferguson reinstated, Morgan being 
allowed to contest under his affidavit filed November 20,1891, as afore- 
Said. 

From this Green tas acne to this Depavuient: 

Section 2 of the timber-culture act (20 Stat., 113) provides that if the 
entryman be dead, his heirs or legal representatives may make proof, 
etc. The heirs of the entryman, therefore, have an inheritable interest _ 
in the land. ene v. Cass, 5 L, D., 398; Ewart v. Carey’s Heirs, 20 

id., 214.) 7 | 

Section 2611 of the General Statutes, 1889, of Kansas, srovides: 

If the intestate leave no issue, the whole of his estate shall go to his wife; and if 
he. leaves no wite nor issue, the whole of his estate shall go to his parents. 

~ Section 2599 provides that on the death of the husband intestate 
one-half of all his tea] estate not necessary for the payment of debts 
shall go to the wife if she survive him, and by section 2609 the remainder 
of the estate, subject to the same conditions, descend in equal shares 
~ to his children. 

Whatever estate Ferguson had in the land descended, by operation 
of law, to his father and mother. . The question arises as to what was 
_ the character of the estate they had in the land—that is, whether they 
took it as an estate in entirety, or as tenants in common. If there is 


no statute in derogation thereof, the common rule prevails in Kansas 
as to these classes of estates. (Baker v. Stewart, 40. Kansas, 442; 
Shinn v, Shinn, 42 id. 7.) In the latter case the court sald, on page 9: 


The statutes (of Kansas) do not attempt to abolish or affect tenancies by the 
entirety any more than they attempt to abolish or affect tenanciesin common. Both 
kinds of tenancies still exist and both are alike atfected as between nuBpang and 
wife by the foregoing statutes. | 


The ‘ foregoing statutes ” referred to by the court is a reference to 
section 3752, which reads: 

The property, real or personal, which any matried woman in this state may own - 
at the time of her marriage, and the rents, issues, profits or proceeds thereof, and — 
any real, personal or mixed property which shall come to her by descent, devise or 
bequest, or the gift of any person except her husband, shall remain her sole and 
separate property, notwithstanding her marriage, and not be subject to the disposal 
of her husband, or liable for his debts, 


An estate in entirety, arose at common law, as a direct result of the 
incidents with which that law invested the marriage relation; it would 
not have existed at all if the common law could have recognized in 
such relation, two Persons: with equal, similar or distinct civil exist- 
ence. | | 
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It was by that law the logical result of a. COW Oy ACS, made to a man 
and. a woman who were married. 

In the case of Stuckey v. Keef’s Executors (26 Pa., 397), the grounds — 
which alone would sustain such an estate are very siege put. There — 
itis said: ‘The intention of the parties to the conveyance is entirely 
immaterial,” and it was held that under a conveyance to a man and 
his wife “as tenants in common and not as joint tenants,” both became. 
seized of the entirety and on the death of either, the whole estate goes 
to the survivor, irrespective of the ipvonuen of the parties to the con- 
veyance. 

This conclusion of the court was the logical result, flowing from the 
causes, which created this estate. _ 

“There.can be no moieties between husband and wife.” Co. Lit., 
187, b. Littleton says that the reason is that they are one person in 
law (id.). Blackstone tells us, that for that reason, they can not take 
the estate by moieties; but both are seized of the entirety. 2d Bl. 
Com., 182; 4th Kent Gomis 362, Now it must be admitted that the 
| oneness of the marriage calation refers to the civil state of the parties, 
the natural persons were recognized and protected by the law, the civil 
_ existence of the wife being merged into that of the husband, was the. 

method by which the unity existed. 
Then, if under different circumstances, the civil existence of the par- 
_ ties to the contract of marriage was that of two persons, so far as the 
right to take, hold, sell and convey property was concerned, the reason 
of the rule would have ceased, and a different estate would vest. 


There can be no question but that the origin of these estates Was the 
unity of husband and wife civilly. The authorities cited in the various. © 


— cases show that both text-writers avd adjudicated cases sustain their 
creation and the incidents attached, alone on this basic proposition. 
(26 Pa, 402; Washburn on Real Property, page 332). | 

' In Kansas there is no such civil unity. Section 3752, G. S., supra. 


It would seem that the express purpose of this statute was to change : 7 
many of the common Jaw rules which subjected either the corpus or : | 


profits of estates which a wife owned, to the coutrol of the husband; it 
was also to vest in her as her sole and separate property, such estates 
as might come to her by-descent. | 

It was competent for the legislature of Kansas to do this, and if the 
rue has been established that the wife takes in her own right by 
descent, and uses the property acquired as a feme sole, then why is the 
rule not universal and why should it not be applied when her husband 
having the same rights, but no more, is aco-heir. It can not be replied 


that the statutory rule must lose its effect in that case, becanse of the 7 


fact that the marriage relation exists, for the statute itself, so far as 
descents are concerned, changed the restrictions and limitations of the | 
common law. To iiaeiare: | 
At common law, @ woman could not be an heir while ere. was @ 
male in line. . 
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Under the Kansas statute, before refered to, as one of the parents 
she is a co-heir on perfect equality. : 

At common law a husband and wife could not inherit, hecnice only 
the male would take. Under the statute, property may come to her by 
descent, and when it vests she shall hold as a separate estate. This 
_ right.of separate holding is, in my opinion, fatal to the theory that an 

estate of entirety vests—because there are no moieties in such estates. 
But it is urged that in the case of Baker v. Stewart t (40th Kan., 442), 
_hegatives this view. lam free to admit that it goes a considerable 
length in that direction. Attention is called, however, to the fact that 
the question in that case arose on a deed of conveyance to husband ~ 
and wife. It is undeniably true that under this deed the court held 
that an estate of entirety vested, but the text of the decision does not, 
in my opinion, rule that an estate of entirety can be created under the 
Kansas statute of descents. It must be remembered that: the appli- 
cation of the rules of descent under the statute, were made on the 
question as to what estate the survivor uf an estate in entirety held as 
against the co-heirs of the deceased wife, and in discussing this ques- 
tion, it is true that the dicta of the court would authorize the construc- 
tion that estates in entirety can be created, notwithstanding the statute 
of descents and distributions, but the language used is that— 

Nearly all the courts hold that estates in entirety may stil] exist and may be.cre- 
ated by an ordinary deed of general warranty to the husband and wife, and such 
estates are no more against our present laws in Kansas relating to descents and dis- | 


tributions than such estates have always been against all other laws concerning 
descents and distributions in this and other States. 


As 1 read the case, it is not to be held as authority that in Kansas 
with its present laws affecting the rights of married women to take 
property by descent for their sole and separate use, that when the 
parents being man and wife are co-heirs of a deceased son, that because | 
of the common law incidents of marriage an estate of entirety vests. 

The opinion deals with the question under a conveyance. At com- 
mon law it could only be created by a conveyance, and I am of the 
opinion that the policy of the law of Kansas, as drawn from the stat- 
utes, would indicate that these estates would not be favored. _ 

If there were in my opinion any doubt as to the correctness of this’ 
determination it would be removed by the act of the legislature of 
See Aavroved March 10, 1891 a of Kansas 1891, p. mae which 
‘Treads: | 

Suc. 1. If partition be not made between joint tenants sae joint owners of estates 
in entirety, whether they be such as might have been compelled to make partition 
_or not, or whatever kind the estate or thing holden or possessed be, the parts of those 
who die first shall not accrue to the survivors, but shall descend or pass by devise, 
and shall be subject to debts or charges and be considered to every other intent and 


purpose as if such joint tenants or tenants of estate in entirety had been or were 
tenants in common; but nothing in this act shall be taken to attect any trust cee: 


Your office judgment is therefore affirmed. 
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RAILROAD LANDS-—SECTION 5, ACT OF MARCH 38, 1887. 
GRANDIN ET AL. v. LA BAR. 


The purpose of section 5, act of March 3, 1887, was to protect all persons who had 
parted with a valuable consideration, whether in money or other propertyae 
payment for lands to which the company could give no valid title.. ; 

The right of a purchaser froma railroad company, to acquire title under the provi-: 
Sions of said section, is not in any degree dependent upon the good faith of the. . 
company in making the sale. The question of good faith in the transaction . 
relates solely to the purchaser’s connection therewith. . 

There is nothing in the fact that a purchaser of land from a railroad company isa. 
stockholder therein to affect the good faith of such purchaser; nor does the 
further fact that preferred stock of the compauy, that was convertible into lands, 
was given in exchange for the laud, open the transaction to ebjscwon oll the 
ground that there was no consideration for sale. 


Secretary Smith to the Commissioner of the General Lana Office, Aug gust 
: 29, 1896. oe (W.-M) © 


On October 14, 1893, in a controversy between’ Hiward G. La Bar 
and the N orthern Pacific Railroad Company, this Department held » 
that the SW. 4 of. section 7, township 146 N., range 50 W., in the land: 
district of Fargo, North Dakota, which lies within the indemnity. 
_ limits of the company’s grant, did not pass to the company by virtue of 
any valid selection before the date of La Bar’s settlement on October 1,: 
1887, that it was, therefore, excepted from the grant, and it was ppdlered: 
that La Bar be permitted to make entry of the land, (17 L. D., 406). 
He gave notice of his intention to submit final proof on December 30,. 
1893, aud on December 29, 1893, John L. and William J. Grandin made. 
application to purchase the land under section 5 of the act of March 3,. 
1887, alleging purchase from the company on September 15, 1876. On. 
December 30, 1893, they filed a protest against the acceptance and 
allowance of ie Bar’ S proof. The register and receiver rejected the © 
application to purchase and dismissed the protest, and the Grandins- 
appealed to your office. La Bar made his proof and paid for the land ~ 
on the day advertised and on January 2; 1894, final certificate was: 
issued to him. | a 
Your office, by letter of May 4, 1894, directed that the Caandins be- 
given an opportunity to submit Broo in support of their application to 
- purchase and that La Bar be specially cited to appear at the hearing, 
which was held on August 22, 1894, both parties. appearing with their 
attorneys. | 
‘The register and receiver found for the Grandins, recommending the — 
cancellation of La Bar’s entry, and the latter has now appealed from a 
the decision of your office in affirmance thereof. : 
The facts, as developed at the hearing, are that the Grandins, baie | 
holders and owners of preferred stock of the Northern Pacific Railroad 
| Company exchanged the same, on September 15, 1876, for extensive 
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tracts of land, including that in controversy, on the basis of three. 
dollars in stock, at its face or nominal value, for one acre of land. 
| The case has been argued elaborately and with signal ability, both 
‘orally and by brief, but the questions involved, after all, must be nar- 
rowed to an inquiry as to the good faith of the applicants in their 
transaction with the company, and as to the character of that transac- 
tion; whether they are purchasers in contemplation of the statute. The 
contentions of counsel, however, have introduced collateral and inci- 
dental questions, and L these will be stated and disposed of in their 
order. 

_ In the first place it is contended that the transaction ‘is precisely 
what is defined by the authorities as a ‘ barter’ as contradistinguished 
from a ‘purchase,’ and is therefore entirely outside of the purview of 
the act of March 3, 1887.” Purchase, in its broad and technical sense, 
includes every mode of acquisition save that of descent, and in the 
most narrow sense in which it is ever-employed it means acquisition | 
by the payment of a price in money. But neither of these is the pop- 
ular sense. In common use, and generally in statutes, as the Supreme - 
Court says, “the word is employed in a sense not technical, only as 
meaning acquisition by contract between the parties.” (91 U.S., 374.) 
In the remedial act of March 3, 1887, it is inconceivable that the word - 
was used in the restricted sense contended for by counsel, but on the 
contrary it can not be doubted that the object was to protect all per- 
sons who had parted with a valuable consideration, whether in money 
or other property, in consideration of the transfer of lands for which 
the company. could not and did not pass valid title. This construction 
gives effect to the undoubted purpose of the congress, and is not incon- 
sistent with any canon of interpretation.’ It may be added that there 
is no longer any substantial distinction, in law, between the acquisition 
of property by purchase, and by Sscnaace or barter. 

In attacking the good faith of the Grandins it is charged that the 
_ transaction between them and the company was ultra vires, and there- 
fore void, in that the charter conferred no authority upon the company 
to issue preferred stock, that it could not legally deal in it own shares, 
that it had no authority to retire and extinguish its shares and thus | 
reduce its capital stock, that the re organization of the company under 
the scheme of which the preferred as well as the common stock was 
issued, was unauthorized by its charter, that the sale to a stockholder 
invests the transaction with suspicion, and finally it is said, that there — 
was no consideration for the sale, it not being shown that the stock 
given in exchange had any value. | | | 

The attitude of the company, either legally or morally, is not before 
the Department in this case. It might be admitted that all of the acts 


of the company complained of as being without its charter powers were 


: unauthorized, and still the status of the Grandins would not be touched. 
The company is not on trial and its good faith is not in question. It 
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would avail La ‘Bar nothing even if it should be held here that the 
stock was illegally issued and illegally received in exchange for lands, 
and subsequently extinguished without warrant. In short, this Depart- 
ment has nothing to do, in sueh cases, with the conduct of the company, 
whether that conduct be proper or improper. Our sole business is with 
the purchaser’s connection with the transaction through which he claims 
the land, whether. or not he was in good faith. Attorney General .Gar- 
land, on November 17, 1887, advised this Department that “it is not 
required that the sale by the railroad company shall have been made on — 
‘its part in good faith, but only that the purchaser shall have bought 
in good faith,” and his construction of the act has since been authori- | 
tative in the administration of the laws here. 6 L. D., 272. 

it is elementary that “there is no rule of law which prohibits a share- . 
holder from dealing with the company” and that ‘it is competent for a 
corporation to contr ract with its stockholders.” . 61 Jll., 472, and 97 TI1., 
(5387, The Grandins; therefore, were not only within the law when they 
bought lands of the company, but the fact that they were holders of © 
stock in the company was not a suspicious circumstance Eee their . 
— good faith in the transaction. 

With. respect to the consideration oe there is no fostimonyi in ie 
record showing its value, or, indeed, that it had any value whatever. 
It was preferred stock issued under the plan of the re-organization of 


1875. Its holders were entitled to dividends of eight per centum before __ 


the common stockholders should receive anything, but. its principal and 


immediate value, as it seems to.me, arose out of the fact thatit was — 


convertible into lands of the company situated. within certain pre- 
scribed limits. Those lands were in an unsettled country, but they had 
' some present and much prospective value, and that value, whatever it. 
was, inhered in the stock that was convertible into them. It is charged 
- that the stock had no market value, but that fact, if true, does not, 
affect the question. It was unquestionably valuable to. any one who. 
might desire to invest in. western lands, and there were many such per- 
sons at that time, but the company had but recently been in great. 
financial distress and had just emerged from a species of bankruptcy 
proceedings, and it is not surprising, therefore, that its stocks were not 
in demand in Wall street. The market value of railroad stocks is 
based upon the earning capacity of the road, but the preferred stock of 
the Northern Pacific Railroad Company possessed a feature that gave 
it an independent value, not to investors generally, perhaps, but to cer- 

tain classes of persons, namely, such as might desire to buy lands in . 
nae great undeveloped west. 

- Upon careful consideration of all the issues in the case IJ have reached 
the conclusion that the Grandins are bona fide purchasers from ‘the 
company and that they are entitled to the provernen afforded ny S€C> 
tion 5 of the act of March 3, 1887. : 

The decision apreatoe from i 1s, PUEECIORS, affirmed. 
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EXTENSION OF TIME FOR PAYMENT—COMMUTED HOMESTEAD. 


STILLMAN B, MovLton. 


The joint resolution of September 30, 1890, with respect to the axiousion of time for 
payment is not applicable to a commuted homestead entry. 


Assistant Secretary Rer ynolds to the Commissioner of the General Land | 
(W. A. L.) | Office, August 31, 1896. (EB. B., JR.) 


On errs 22, 1895, your office refused to extend the time for the 
payment of purchase money on the application of Stillman B. Moulton, 
in the matter of the commutation of his homestead entry No. 177, made 
October 18, 1893, for the SW. 4 of section 28, T. 107 N., R. 68 W., Cham- 
berlain, South Dakota, land district, for which he made. final proof 
July 20, 1895, on the ground that the evidence as to failure of crops 
- did not bring his case within the provisions of the joint resolution of 
September 30,1890 (26 Stat., 684), which authorizes such extension 
under conditions set forth therein. He appeals from such refusal, con- 
tending that the evidence submitted by him Dunes his case within the 
terms of the said resolution. 

The said. resolution provides: 

That whenever it shall appear by the filing of such evidence in the office of any 
register and receiver as shall be prescribed by the Secretary of the Interior that any 
settler on the public lands, by reason of a failure of crops for which he is in no wise 
_ responsible, is unable to make the payment on his homestead or pre-emption claim 


’ required by law, the Commissioner of the General Land Office is hereby authorized 
to extend the time for such payment for not ea eng one voor from the date when — 


' othe same becomes due, 


It is unnecessary, a8 will more clearly appear . hereinafter, to consider 
the evidence submitted by Moulton in support of his said application. 
The Department is well convinced from an examination of the said 
resolution and the homestead law, generally, that the resolution has | 
no application to the case at bar, and can not have'to any case of com- 
mutation of a homestead. The purpose of said resolution as applied. — 
to a homestead is evidently to defer for the period of one year, subject 
to certain conditions therein specified, the time when, by operation of 
law alone, the settler would otherwise be required to make the usual | 
final payment of fees and commissions. These the law does not permit 
- him to make, except in cases of soldier’s homesteads, until the expira- 
tion-of five years from date of entry or the establishment of residence 
on the land, and does not require of him until within two, and, in cer- 
tain cases, three years thereafter (Section 2291 RK. S., and section 1 act 
of July 26, 1894, 28 Stat., 123). The period within which Moulton would ; 
be peciired i law. to pay the final homestead fees and commissions 
does not begin to run until October 18, 1898, and does not end until 
three years thereafter, his entry havin g been in existence at the date 

of the last pen euuonee act. 
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“The commutation of a homestead authorized by section 2301, as 
mame ded by section six of the act of March. 3, 1891 (26 Stat., 1095), is 
__ the privilege of making final proof and paying the minimum price of | 

.the land at any time after fourteen months’ residence and cultivation. 
subsequent to entry. If he does this he does it at his own election. 
“The law does -not require but permits it to be done. He may thus sub- 
_Stitute payment of the minimum price of the land for the remaining 

_ years of residence and cultivation, otherwise required, if he prefers to 

.doso. To hold that said resolution was intended to apply to Moulton’s 

or to any other case of homestead commutation, would be to impute to 

_ Congress the doing of a -vain thing. Such legislation would confer - no | 

benefit, would be wholly superfluous and unnecessary in any such case. ~ 
. In case of failure of crops the intending commuter could simply aban- 
don his purpose to commute—for the time being at least. The extension 
of the day of payment would lie in his own hands. — 

‘The paragraph on page 25 of circular instructions ‘eguéd: October 30, | 
1895, which refers to said resolution and declares that it | 
-may be taken advantage of in proper cases for obiainine an extension of time . of 
‘payment of purchase money by parties commuting their homestead entries by pro- 

. _ ceeding as hereinbefore pointed out under the Hest ‘extension of. en, ” is 

error and i is hereby abrogated... saga 

The decision of your office is ‘modded in accordance with the fore- 
going.’ Moulton’s application will be denied upon ‘the ground herein 
indicated. and his final proof canceled without EE oauee to his rights 
under the homestead law. | 


SWAMP LAND—FIELD NOTES Or SURVEY_SELECTION. 
| STATE OF MINNESOTA », ORAIG. 


» Inthe abeanes of an affir ative showing that a tract. of land was swamp in daeartes 

- at the date of the grant, the Department will not order a hearing to determine 
its character, were by the field notes of saith it is pouuEned) as agricultural 
land. 

~ ‘The failure of the State to select a tract as swamp land, that is returned as Senioultial 
within the two years after survey as prescribed by the statute, will be held 

' sufficient to preclude the subsequent assertion of such right by the State in the 
presence of an intervening bona fide adverse: claim. . ; . 


| Secretary Smith to the Commissioner of the Genera Land ase August — 
381, 1896. | | | (EB. M.R,) 


| This case involves the NW. 4 SE. 4). Seay 30, T. 63° N., Rk. 11 W,, 
Duluth: land district, Minnedots,’ and is before the Department: upon 
appeal by the State of Minnesota from your office decision of February 
4, 1896, denying its opp ion for 2 ‘hearing to: determine the. charac- 


- : ter of this land. 


7 The record. shows tbat on. September 23, 1895, William Craig. flea 
-Portertield scrip for this land and on November 18, 1895, ie ohn C. J udge, 


/-1814—vou 23 20 - 
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as agent and attorney of the. State of Minnesota, filed his application 
for a hearing to determine the character of the land. 

The act of March 12, 1860 (12 Stat., 3), extends to the States of Min- 
- nesota and Oregon the provisions of the act of Pepin: 28, 1850 
(9 Stat., 519). 

The township plat was filed in the local office on J uly 20, 1885, and . 
according to the field notes and the plats of that eauEyey) this land is 
returned as agricultural and not as swamp land. 

In the application for a hearing various atiaavits are submitted on 
the part of the State as a basis for ordering the hearing petitioned for. 
These affidavits are to the effect that in 1881 and at various dates sub- 
sequently, this tract was on the date of such survey or examination, of 
a.swamp-land character. Your office decision held that the showing 
made was insufficient: upon which to order a hearing. 

On April 10,1888, Dr. L. J. Woollen, chief of the swamp land divi- 
sion, as special aon reported to your office the result of his investiga- 
tion as to the character of certain lands in the Duluth land district, 
which had been selected and reported to your office as inuring to the 
State under the swamp land act of March 12, 1860. In his report he 
stated that from the evidence presented therewith the fraudulent char- 
acter of the survey is clearly shown, and made out in the following 

townships: 


Township 63 north, 11 west; 
x4 62 ve 11 ee 
ce 63 ce 10 ce 
sé 62 4 10 cé 
6é 52 CE ye ce 
_ &é 61 «6 Oy « o 

In particularizing his report he says: 

The numerous cases of conflict arising in said township against the swamp claim 
wherein the dry character of the different tracts claimed as swamp is clearly shown. 
by sworn evidence, indicates that the survey of said township was made in a fraudu- 
lent manner.... There is one tract of fifty acres that was patented to the State 

of Minnesota in 1883 as swamp land which was shown to be swamp by the field 
notes of survey which was high, dry, and hilly land. - This tract is specially 
valuable for iron ore and I was informed by a party ive: near it that the tract was 
probably worth one hundred thousand. dollars. From all the information I could 
gather I came to the conclusion that surveys made prior to 1880 and 1881 are in the 
main correct, but that surveys made since that date are mostly fraudulent and unre. 
liable in those townships where there is valuable timber and iron ore. 


He therefore recommended that in those townships in the Duluth 
district’ where the surveys had been made since the date above men- 
tioned, that the State be required to take her swainp land by agents in 
the field instead of by the field notes as theretofore and 


that all approvals of swamp land heretofore made for said townships, which have 

_ not been patented, be revoked and cancelled... To continue patenting lands 
to the State by the field note readings in such townships would be a great wrong to 
the government and to those settlers who wish to make homesteads on agricultural 
land that, under the BiSeERt system, is pOPApoNE Ny shown by the field notes to be 
swamp and overflowed. 
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Your office letter of April 28, 1888, transmitted Dr. Woollen’s report. 
_ to this Department and éoncaned in his recommendation that all - 
approvals of swamp lands which have been selected under surveys: 
made-since 1880 and not patented, be revoked and that the State be 
required to make swamp land selections by agents in the field instead — 
of in the manner previously followed, and acting upon this report the 
then Secretary on March 2, 1889 (L. and R. 174, page 438), said: 

I am of opinion that the affidavit accompanying the report of Dr. Woollen fur 
nished sufficient evidence that the surveys upon which the selections of swamp lands 


were approved were wholly unreliable, if not false and fraudulent, and that such 
unreliability could only have been due either to fraud or palpable mistake. 


The recommendation of: your office was accordingly approved, the 
approvals of the selections of swamp lands, based on the field notes of’ 
the alleged fraudulent surveys made since 1880 were revoked, and the 
State was required to make future selections by agents in the field. 

This tract of land is situated within one of the townships mentioned 
by Dr. Woollen. It is apparent from reading the report of Dr. Wool- | 
len that the fraud of which he complains was in representing dry land 
to be swamp land: and that this fraud was brought about by certain 
corporations having become interested by reason of. purchase from the 
State. In this particular, only, in so far as I have been able to learn, — 
was the survey of this township now under consideration, deemed 
fraudulent. There is no allegation that this survey was not actually 
run; on the contrary, so far as this tract is concerned, the exact 
opposite appears to be the case. 

In the affidavit of Reuben F. McClellan, who testified that in ais 
month of December, 1895, he was detailed by the land commissioner of 
the State of Minnesota to make a careful and correct survey and exam- 
ination of the tract of land, he avers that a | 
on and during the 13th, 14th and 15th days of December, 1895, he ‘iat eaieeal and 
correct survey and examination of said land, and that the plat attached is a correct. 
plat of said survey of said land as made by deponent, and that the memoranda attached 
to said plat are correct notes of said survey, and that part or portions of said lands 
marked and indicated on said plat as dry land, was, at the time of such examination 
and survey, in fact dry land and that every part and portion of said tract of land 


- other than said part and portion marked as dry land on said plat.was, at the time of 
such examination and survey, wet and overflowed land. 


The following appears in his field notes: ‘ Found all trees standing 
noted in the United States survey.” 

The other element entering into the survey pane that of the char- 
acter of the land as represented by the field notes, it has already been 
‘noted that the only objection to the correctness of such representation 
lies in the return of land actually dry i in Hay, as being of a swampy — 
nature. * 

The rights of the State of Minnesota attached to. this Jand in 1860, | 
on the 12th day. of March, or not.at all, and it was the character of fie 
Jand upon that date which determined the question as to 0 whether the 
rights 0 of the State of Minnesota vested. | 
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’ There: is no affirmative showing in this record whatever that the land 

: was of the character contemplated by the act une a, at the date oF its 
passage. : 

. The approval of a poveenment map of survey itch represents land 
_to be of any specific character is the making of a prima jacte case which 
‘has to be overcome and rebutted by the affirmative showing of the 

petitioners. It is true that the correctness of the survey has been | 
_questioned, but two facts are apparent in so far as they apply to the 
- tract involved, and those are that the survey was actually made upon 
_the face of the earth, and that the only objection to the survey of these 

townships was that hind was returned as swamp which. was, in fact, 
Of an agricultural character. , There has never been, so far as I have 
“ibeen able to ascertain, any question that lands reported as agricultural 
were in fact now of such character. From plats furnished by the peti- 
‘tioners, it appears that there is a creek running through this forty acre 
‘tract, which has ten feet of mud in it. Possibly, in the lapse of time 
-since 1860, now exceeding one-third of a century, that stream may have 
ibecome filled up, overflowing its banks and has changed the character 
-of this land, However that may be, it is sufficient to say that in the 
-absence of an affirmative showing that the tract was of the character 
contemplated in the acts of 1850 and 1860, at the date of the passage 
of the latter act, the Department would not be justified in ordering «a 
‘hearing to determine this question. 

The act of March 12, 1860 (12 Stat. ae which was substantially 
re-enacted in section 2490 Revised Statutes, provides that selection of 
-Jands by the States shall be made within two years from the adjourn- 
‘ment of the State legislature, after notice by the Secretary of the Inte- 
-rior to the governor of the State, that the surveys have been completed 
and confirmed. This survey was made in 1885, The State asked for 
a hearing to determine the character of the land in 1895. What was 
the effect of the requirement that the selection should be made within 
two years after notice? Was it meaeeon and imperative, or sinply 
- directory ? | 
Endlich on the Interpretation ee Statutes (612, Sec. 433), says: 


Ii has indeed been said that no rule can be laid down for determining whether the 
command is to be considered as a mere direction or instruction involving no inval- 
_idating consequence in its (disregard, or imperative, with an implied nullification for 
disobedience, beyond the fundamental one that it depends on the scope and object 
of the enactment. It may, perhaps, be found generally correct to say that nullifica- 
- tion is the natural and usual consequence of disobedience, and that where an act 
requires a thing to be done in @ particular manner, that manner alone must be 
. adopted. 7 


And again in Section 436, in speaking of intervening adverse rights 
- whose standing is being injured by the wrongful congue of puke 
officials, it is said: 7 7 , 


Ina word, where a statute fixes a time within which’ public officers are to perform _ 
“ gome acti touching the rights of others, and there is no substantial reason apparent 
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from.the statute itself, from other statutes; or from the consequences of delay—e. oe 
‘a wrong to the intervening rights of third parties—why the act might not be as well. 
done atter the, expiration of the period limited as during ‘the same, or indicating 
that the legislature intended it should not. be done at all if not within that ‘period, 


the latter will, as regards third persons, be treated as directory, and the fixing of. it: 


will not invalidate or prevent official acts, under the statute, after the: expiration of : 
the preseribed period. . . . 

‘Itis not necessary in this case to pass upon the question of whether: | 
the failure to select or attempt to select within the two years prescribed. 
by the statute determines the rights of the State of Minnesota. The: 
only question here to be considered is, that intervening adverse rights. - 
having attached, whether the San att for a hearing by the State: 
looking toward selection, shall be considered.‘ 

-Iam of opinion that the clear intent and meaning of the act requir=, | 
ing the selection to be made within two years after notice of the survey,, 
was a requirement inserted by the legislative will in order to protect. : 
citizens of the United States from just such annoyances as that pre- 
sented by this proceeding in behalf of the State of Minnesota. : 
. This tract of land was returned by the public survey as agricultur als: 

the citizens of the United States had a right to act upon the faith of, 
that return and especially when the two years within which the State, . 
-of Minnesota. was entitled to select the tract had passed with ne. 
attempt: upon its part to make any claim under the act of 1860 in its. 
behalf, any citizen of the United States had a right to assume that neo. 
such claim would in fact be made, and without in this. decision holding: 
that the State of Minnesota could not thereafter make a claim under 
the swamp act ‘to this tract of land, it is sufficient to say that having 
_ failed to do so within the time prescribed by the statute, its deferring 

such an attempt at selection until this time was. at its own risk, and. 
that in the presence of an intervening bona fide adverse claim this 
Depar tment will not now entertain that contention. 

It is not enough to say that the grant in behalf of the States of 
_ Oregon and Minnesota contained in the act of 1860, was a present. 

. grant, and therefore conveyed the title to all lands which were in fact 
of .a swampy character on the date of. the passagé of that act March’ 
12, 1860. , 

ak grant must have definiteness and precision, and there is and could 
be no definiteness and precision until selection. To say that thirty-five | 
years after’a grant of swamp lands had passed within its domain, that 
a State can assert title to a particular tract of land, is to say that there- 
is actually no bar of time within which such selestion can be made, and 
there would be no such thing as quiet, peaceable possession of real 
estate inside the State of Minnesota, for fear that now or hereafter, the | 
State of Minnesota might undertake to prove any given tract npn : 
ented, was in fact swamp, and inured under its gr cae 


310 DECISIONS RELATING TO THE PUBLIC ‘LANDS. 


- The State denies the reception of notice of the making and confir- 
mation of the survey but your office decision. states: | 

The State accepted i in 1885, the list of selections of lands in this township made 
by the United States surveyor-general and known as list No. 54. Whether any actual . 
selection list was filed by the State authorities as the basis of this list by the sur- 
veyor-general, or whether the surveyor general upon return of the field notes simply 
listed to the State, as swamp, all lands so shown, does not appear. But however 
that maybe it is admitted that a copy of the said list of selections was furnished the 
proper officer of the State having charge of its land matters.. The State by accept- 
ing the list tendered, adopted it as ker own and made it on her part a segregation in 
said township of the swamp from the dry lands. . 


This would appear to be sufficient to dispose of the question of notice. 

In consideration, therefore, of the failure of the petitioners in this 
case to make out any showing whatever of the character of the land in 
1860, the date at which the rights of the State attached, or failed to 
' attach, and of the fact that this survey was actually wade and its cor- » 
rectness in reference to its returns of dry land has never been ques- 
tioned by this Department, or any one else so far as the Department is 
aware, and the fuct that the survey as run has been identified by the 
petitioners themselves as a correct survey of the tract, and in consid- 
eration of the long lapse of time between the period at which the rights 
of the State of Minnesota attached, or did not attach, in consideration 
of this silence of the State and the intervention of bona fide adverse 
rights, for the above reasous and those so foreibly and logically set out 
in the opinion of the Commissioner, I affirm his decision. 


RATLROAD LANDS—SECTION 4, ACT OF MARCH 3, 1887 . 


DaILy v. MaRQuEetrTE, Hoverton anp OnronaGcon R. R. Co. ET 
L. (ON REVIEW). 


By the certification of lands under this grant they are as fully separated from the 
public domain and removed from departmental control as though patent had 
issued therefor. | 

A congressional declaration of the.forfeiture of lands granted to aid in the construc- 
tion of a railroad, for failure to construct the road in accordance with the grant, 
is also, in effect, a declaration by Congress that certified lands so forfeited, were 
‘‘erroneously certified,” and the Department will not question such declaration 
in construing the provisions of section 4, act of March 3, 1887. . a 

A declaration of forfeiture as to the unearned lands within a railroad grant requires 
an adjustment of the grant in order to determine what lands were restored to 
the public domain by the act of forfeiture, and the determination of such mat- 
ter is an “adjustment” within the meaning of section 4, act of March 3, 1887. 


Assistant Secretary Reynolds to the Commissioner of the General Land 
(W. A. L.) Office, September 2, 1896. (V. B.) | 


On September 5, 1894 (19 L, D., 148), this Departinent decided the 
ease of Daily »v. Marquette, Houghton and Ontonagon Railroad Com- 
pany and the } Michigan Land and Iron Company, wherein it was held 
that the application of Amasa Daily, to make entry of the 8.4 of the 
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NE.4 and the HE. 4 of the SE. 4 £ of Sec. 17, T..50 N., R. 34 W., Mar- 
quite: land office, should be rejected ; and that the Michigan “Tand 
and Iron Company, vendees of said railroad company, should be 
allowed, at thé proper time, to make purchase and entry of the land 


-- . in question, under the provisions of Sec. 4 of the adjustment act of . 
- March 3, 1887 (24 Stat., 556). 


OA motion for review. aa reversal of that decision is now before me, 
A number of specifications of error accompany the motion; but they 
are all subordinate to what counsel for movant, in their first brief, say. 
are “the clear cut” and only questions presented by the motion, viz: 
“Ts this alleged. purchase from the Marquette, Houghton and Ontona- 
gon Railroad Company, and are these lands, within the ‘purview of ? 
Sec. 4 of the act of March 3, 1887?” 
‘The question as to the character and condition of the inal which — 
-could be purchased under the provisions of the adjustment act of 1887 
was carefully and fully discussed in the case of Pierce v. Musser- 
Sauntry Company (19 L. D., 136), and the right of a corporation to 
purchase, as a citizen, ander: the provisions of said act, was also dis- 
cussed and determined in the case of Telford v. Keystone Lumber Com- — 
pany (ib., 141). A careful. consideration of the arguments on these 
questions presented anew, and of the authorities cited to sustain. them, 
on. this motion, fails to persuade me that there was error in the deci-. 
_ sions referred to, or in the former decision in this case, on the same 
-. points. Both of the questions presented in this motion must ther efore 7 
be answered i in the affirmative. | 

And having so recently discussed and sere the ieciibiie 
involved, it is not.deemed necessary to say more in relation to them at 
this time. 

Whilst, because of the full discussion already had of the two pr inci- 
pal questions involved, it may not be desirable to say anything more — 
in relation thereto, there are minor points presented in the briets of | 
Daily’s counsel which it may be well to refer to. : 

(1) It is said that the lands in question were never certified to the 
State for the benefit of said railroad, and therefore cannot have been 
‘“ erroneously certified ;” that the only certification made was by what 
was then known as * information lists,” which did not and were not 
intended to convey title. 

The answer to this may be found in the case of the Lake Superior, 
&e., Company v. Cunningham (155 U. S., 354, 375), where, in passing - 
00n a like certification under the same act, as about the same time 
and under very similar ciroumstances—detinite location of a road, which 
was hever built—the supreme court says that such certification “ iden- 
tified and set apart” the lands granted to the railroad company by the 
act. Continuing, the court Says— 


\ 


By that identification and certification those lands were eine scdaraied from . 
the public domain and as fully removed from the control of the Land Depar tment 
a8 ee they had. been already ans to the State. 


312 DECISIONS RELATING TO THE PUBLIC LANDS. 


(2) Counsel urge that, if, however, it should be held there was a 
certification of the lands to the State which passed title, said lands, being 
of the granted lands, then they were properly and not “erroneously 
certified,” and are not therefore within the terms of the adjustment act. 

There mene be some force in this contention if the road had. been 
built opposite to the lands prior to the passage of the forfeiture act of 
March 2, 1889 (25 Stat., 1008). The grant was a present one, subject. to 
for feiture for failure to build a road within a specified time. ‘The road. 
not having been thus built, Congress declared the forfeiture of the lands 
opposite the unconstr acted portions of the road, among which lands” 

thus forfeited are those in controversy here. It therefore necessarily 
results, in view of.this forfeiture, that Congress declared that said 
lands were ‘ erroneously certified ; >? and this al tment may not: 

question that declaration, 
Section 4 of the adjustment act declares that, as. de ‘lands so errone- 
| ously certified, which have been sold by the grantee company, qualified 
- parties, who pavenased them, shall be entitled thereto, upou making 
proof of the fact of purchase, within such time, and under such rules,. 

_ as may be prescribed by the Secretary of the Interior, “after the grants 


respectively shall have been adjusted.” And counsel for Daily insist 


that, the lands involved having been forfeited and restored to the public 
domain, by the act of Congress, the adjustment of the grant, required | 
by section 4 of the act of 1887, previous to entry thereof by the pur- 
7 chaser, is not necessary or possible, and therefore the lands in question: 
are not in the category of lands which may be eis under said 


section 4, 


I do not concur in this view. Ov the contrary, it is my opinion that, 
in order to ascertain what lands were forfeited and what were not for- 
feited by Congress, an adjustment of the railroad grant was necessary. 
To the extent of this ascertainment this adjustment was made, when _ 
the terminal or end lines of the grant were established at L’Anse by 
departmental decision. To that extent, and so far as the lands in con- 
troversy are concerned, that adjustment is final and conclusive, and the 
want of it is no jonger an obstacle in the way of the consummation of 
_ purchase by the Michigan Land and Iron Company within a reasonable 

_ time after the promulgation of this decision. | 

It is alleged by counsel for Daily that the cca from the railroad 
company by the Michigan Land and Iron Company ‘was not made. in 
good faith, and that the stockholders of said company are aliens and 
non-residents, and therefore the purchase should not be permitted, _ 

It is a well settled rule that the judgment of this Department is not 
- to be delayed by mere allegations of this general character, aud especi- 
ally were there has been an abundance of time to sustain Chieti by affii- 
davits or other testimony. | 

Reviewing the whole case, and all the arguments presented, the — 
motion for review is denied, and the papers are sent to you. 
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. You will notify the parties in interest hereof; and inform the Michi- 
gai Land and Iron Company that,.the grant having been adjusted, as” 
to the land in question, that company will be allowed thirty days there- 
after within which to present proper: proof and make-entry.of the land | 
‘mm controversy, in accordance with the provisions of the circular of Feb- | 


ruary 13, 1889 (8 L. D., 348), so far as the same is applicable to their... ; 
case; a duly certified copy of their act of incorporation, under the laws — 


of the State of Michigan, will be peocpied by you, as the pen of .citi-- 
zenship required by the circular. , 
— Instead of rejecting at once the application of Daily the same: ‘may é 
be held in abeyance for the present.. If the Michigan Land and Iron 
Company make the necessary proof and entry within the time required,.. 
then Daily’s application will be finally rejected; otherwise he may: be. 
allowed to make entry of the tract applied for. . 
_ . Upon entry being made of the lands by. the Michigan Land and ir on... 
Company, payment therefor will be required of the Marquette, Hough-. 
ton and Ontonagon Railroad Company, and you will demand of said - 
railroad company the payment of an amount equal to the government: 
price of similar lands, as prowneds for in section 4 of the act. of 1887, 


«Supra. 


In case of the refusal or néglect of the railroad company’ to make the 


_. payment; as above specified, within ninety days after the demand, you ; 


will report their action to this Department, transmnitting a sufficient. 
record to be sent to the Attorney-General, that he may cause suit to be. 
brought against said company for the. Sonn | , 

Thus modified, the former decision of the Department is adhered | to.- 


ROMAINE 9. NORTHERN Paciric R. BR. Co. 


On motion for review r of departmental. decision of June 9,.1896. (22 
L. D., 662) the new question raised thereby, as to the validity of the: 
company’s selection, is referred. to the General Land Office, for: consid- 
eration and decision. . | 


| PRACTICE—PROTEST—SCHOOL LAND—MINING CLAIM. | 
(Stare or Monrana v. Stuver Star Mrnine Co.. 


A enoteet filed by a State against the Allowanne of an entry sound be corroborated - 
in accordance with the rules of practice. 
In the exercise of its proper supervision over the disposition. of the public fans the 
Department may waive questions affecting the regularity of proceedings Delows: 
and render such judgment as seems just and proper in the case. - 
Where a mineral entry has been. allowed on'a school section the protest of the State 
will not be considered with a view to a hearing, in the absence of a definite alle-: . 


gation that the land was in fact not mineral land, or known to be such atthe 


‘ date the school grant attached. 
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Assistant Secretary egnolas to the Coiinianionse of the General Land 
- Office, September 11, 1896. | (W. M. W. \2 


The State of Montana by its attorney general has appealed from your. 
office decision of April 5, 1895, rejecting the protest of said State 
against the issuance of a patent apo mineral. eney No. 84, Bozeman, 
Montana, land district. 

The record shows that on October 8, 1891, the Silver Star Mining : 
Company made entry No. 84 of the Silver Star edo, which was situated - 
almost wholly within Sec. 16, T.4 N., R. 1 W. Bozeman land district. 

By your office letter of October 97, 1892 , the State of Montana was 
allowed thirty days in which to show cause why said mineral entry 
should not be passed to’ patent. | 

On March 8, 1895, your office again directed the ae and receiver 
of the local land office at Bozeman to give notice by registered mail to 
the State of Montana of your office decision of October 27, 1892. 

On March 13, 1895, the receipt of notice of the aforementioned 
decision was acknowledged by the State Board of Land Commissioners 
of the State of Montana, and the matter was referred by said board to 
the attorney general of said State for appropriate action. | 

On April 18, 1895, the State through | its aLYORDES general filed 1 in the 
local office the followin g: 

1. The State elects to contest the soutien made by James W. Prouard, fora - 
portion of section 16, Tp.4 N., R.1 W., upon the grounds that said James W. Prouard 
has not complied with the law in filing and posting his original notice of location 
of the land in controversy. 

2. That the notice was not posted in the manner.provided by law. 

3. That no vein or lode has been discovered upon said land. | 

4, That the claimants and locators of said Silver Star Lode Claim have not 
expended upon said claim the amount required by the statute for eee onmens and 
Tepresentation. 

5. That the claim has not been represented by the said cla imant, or by any person 
for him, in accordance with the laws of Congress and the law of the State of 
iMiotisanne 

6. That said land is more valuable for aericultural purposes than for mineral . 
purposes. . 

By letter of March 19, 1895, the local officers transmitted to your 
office the paper filed by said ae 
| On April 5, 1895, your office dismissed said wiotant for ie reason 
_ that it-is not sworn to nor corroborated, as required by Rules 1, 2 and 

5 of the Rules of Practice. _ | 

The State of Montana appeals. 

The appellant assigns the following errors in the decision appealed 
from: 


(a). That the action of the Commissioner in this case is pee to the best. 
interests of the State of Montana, ; 

(db). That the Commissioner erred in holding that the State of Montana i is required | 
to verify a protest filed in cases like the one aes consideration. | 
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(c). The Commissioner erred in folate that it is necessary for the Staite of Mon- 
tana to corroborate its protest. 
(d). The Commissioner erred in holding that Rules one, two, and three (1,2 and 3) 
of the Rules of Practice are applicable to, 0 or control, the sta e or Montana i in cases of 
this character. 
The first tiestion to- be determined is, whether Rules of Practice | 
one, two and three properly apply to a proceeding initiated by a State. 
The Rules of Practice were made for the purpose of aiding the land | 
department in the orderly disposition of the public lands under the 
laws of Congress. _ Their requirements are reasonable and tend to aid: 
the department in arriving at just conclusions in controversies arising’ _- 
between adverse claimants for the public lands. Wherever a State 
seeks to become a party litigant there seems to be no just reason why 
it should not be required. to place itself in the same position as other. 
litigants in order to have its rights determined. The State necessarily 
‘Toust act through its officers and agents. While its chief law officer 
may uot be in possession of the facts to such an extent that he can of 
his personal knowledge verify the State’s protest, he surely can procure 
the corroboration from parties who are conversant with the facts, and 
who can verify the facts set forth in the State’s prot from ue sonal - 
knowledge. 
In the case of the ‘State of Montana v. . Bayliss (22 i D.. 629) the 
Department held that a protest filed-by a State against the allowance 
of an-entry should be corroborated accordiig to the Rules of Practice. — 
_ There is no sufficient reason presented i in a case at bar to cal for any © 
_ change in the holding in that case. 
It was held in Pike’s Peak Lode (14 L. D. 41), that iene excercise 
_of its proper. supervision over the disposition. of the. public lands, the 
Department may waive questions affecting the regularity of proceed- 
ings below, and render such judgment as seems just and proper in the © 
case. Under this authority the sufficiency of the allegations of the 
State’s protest against said mineral entry will be considered. 
~The only grouud upon which the State appears to make any claim 
adverse to the mineral entry must arise out of the fact that the land 
involved is situated ‘ in section sixteen. | 
By sectiou\10 of the act admitting Montana into the Union n (25 Stat., 
. 676-679), sections sixteen and thirty-six in every township were pranted 
_ to said State for the support of common schools. | B a4 | 
— Section 18 of said act provides: | 
That all mineral lands shall be scompied fr om the ovants made by this nok Bat 
_ if sections sixteen and thirty -six, or any subdivision or portion of any smallest sub- 
. division thereof in any township shall be found by the Department of the Interior 
to be mineral lands, said States are hereby. authorized and empowered to. select, in 
legal subdivisions, an equal quantity of other nnappropriated lands, in said States, 
in lieu thereof, for the use and benefit of the. common schools of said States. 
By act of February 28, 1891 (26 Stat., 796), Congress amended sec- - 
tions 2275 and 2276 of the Revised Statutes providing for the selection: 
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- of lands for educational purposes in lieu of those appropriated for other 
purposes. The Department issued instructions under this act on April’ 
22,1891, in which it was held that said amendatory.act superseded - 
the provisious of the act of February 22, 1889 (25 Stat., 676, enabling 
the people of North Dakota, South Dakota, Montana and Washington 
to fori constitutions, etc.), in so far as they are in conflict with said — 
amendatory act of 1891, aud that school lands provided for in the act of | 
1889 should be mdimitister ed and adjusted in accordance with the-later . 
legislation. See 12 L. D., 400. In so far as the right of the State to 
select lands in lieu of mineral lands in sections sixteen and thirty-six 
there is no couflict between the act of 1889, supra, and the act of 1891.- 

It must be remembered that the entry was allowed and the money — 
paid to the government for the land embraced in it in 1891; that this 
controversy arises on the application for a patent. | 

_In the absence of objections by the State, the proofs preceding the 
entry and its allowance. by the land department would be a sufficient 
finding of the Interior Department that the land embraced in such 
entry is mineral land and would form a proper basis for selecting other _ 
lands in lieu thereof. If the State insists that the land in question was . 
in fact not miiféral land and known to be such at the date the school 
grant to the State attached, then a hearing should be ordered to deter- 
mine the fact as to. the character of the land at that time. 

As to the sufficiency of the State’s protest, if the land in question was 
mineral in character, the allegation that eons was not posted in the . 
manner required by law would be wholly immaterial as far as the State 
is concerned. 

This disposes of the first and second sian of the soteae for if the | 
land. was in fact mineral and known to be so at the time the grant to 
the State took effect, it is immaterial to the State whether the entry- 
man complied with the mining laws of the United States or not. This 
question is solely one between the claimant and the United States. 

The third ground is insufficient, for the reason that the land may in 
fact have been known to be mnineral, and still no vein or lode been dis- 
_ covered thereon. 
As to the fourth and fifth grounds, their situations are aot capone 
to raise any question that concerns the State or could in any way affect, 
its claim to the land. The sixth and last ground is that the “land is. 
more valuable for agricultural purposes than for mineral purposes.” | 
This language is too indefinite to properly be coustrued in such a 
manner as to embody the claim that the land was in fact not mineral . 
land and known to be such at the date the school grant to the ed 
attached... 

For these reasons the State's oe must be dismissed. . 

However, if the State so elect it may, within thirty days from 
notice of this decision, file a new protest, duly corroborated, specific- 
ally alleging facts showing its claim to theland in question, andi In Case , 
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it does'so, then your office will. direct that a; hearing be had: to deter- 
mine the rights of the State to the land in-question. If the State fails — 
+ to file its claim within the time named, and there is no ) other objection, | 
the entry will be passed to patent. 
The judgment Apresod from is accordin gly) modified. 


— 


LOUISE M INING COMPANY. 


M otion for review of departmental decision of June 9, 1896 e 22 L.D., 
ee denied by Assistant Secretary Reynolds, September 11, 1896. — 


— 


‘SECOND CONTEST— _COMPLIANCE. WITH. LAW DURING PENDING | 
CONE SSE: 


JoaNson Br AL. 2. Sacre BT AL. 


OA second contest may be properly. entertained on a charge that the entryman has 
failed to comply with the law since the hearing i in the former suit.. nd 


| A Assistant Secretary Reynolds to the Oomiones of the Gener al a: 
| Office, September 11, 1896. en One RB.) , 


This case ener the NW. 4 and the NE. £ of section 7,7. 48 N., B. 
8 W., Ashland land district, “Wisconii, The record. shows that on 
“February 23, 1891, Abraham Johuson. made: homestead entry of the 
NW. 4 of the above described land, and on February 24, 1891, Owen R. 
_ Tracey made homestead entry for the remaining funnies section | 
- Henry M. Smith and Thomas Lowe filed affidavits of contest alleging 
prior settlement under the act of September 29, 1890 (26 Stat., 496), 
- which gave preference rights of entry to settlers upon these lands, and. 
thereupon such proceedings were had which culminated in departmental | 
. decision of October 18, 1893 (17 L. D., 454), canceling the entries of | 
Johnson and Tracey, which action was affirmed on none 16, 1394 ee | 
L. D., 409). | 

May 30, 1894, Lowe and Smith made poeta entries, the former 
of the N. 4 of the NE. 4 and the N. 4 of the NW. 4, and the latter of 
the 8. $ of the NE, 4 and the S. 4 of the NW.4 of au section, town- 
Ship and range. 

On June 6,1894, Johnson and Hiraeey filed affidavits of contest a gainst 
. the entries of howe and Smith, in addition to affidavits made in the 
latter part.of May, 1894. The register and receiver denied the appli- 
cations, and upon appeal your office decision. affirmed their action, which 
‘action was affirmed by the Department on February 4,1896. A motion 
for review having been filed, and having -been entertained, the case is 
before the Department for final adjudication. 

In the decision complained of it was said: 


This Department has decided that Smith and Lowe were entitled to enter the lands 
in controversy. within six months after September 29, 1890, the date of: the act. That 
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- question is no longer an open one. - It is res judicata. But when they offered to exer- 
cise their right, they found that the lands had been entered by other parties, and. 
being thus segregated from the public domain were beyond their present reach. | 
While they remained so segregated, the lands were no longer public. They were not — 
available either for settlement or entry, and Lowe and Smith could not rightfully 
maintain residence thereon. To have done so would have made them trespassers 
upon the rights of Johnson and Tracey, who were entitled to sole possession and occu- 
pancy so long as their entries remained of record, 


An examination of the affidavits of contest discloses that those filed 
on June 4, 1894, are, when taken by themselves, insufficient upon which 
to base a ‘aa ment ordering a hearing, but when coupled with those 

‘made on the 24th or 25th of May, 1894, it appears that they contain a 
charge which justifies the Department in taking such action. The affi- 
davits when so considered together are equivalent to stating that since 
the former contest the entrymen have not complied with the law with 
reference to the maintenance of residence and cultivation as required, 
nor can it be said that this matter is res judicata, for the reason that 
the only matter adjudicated was up to the former hearing, and nothing 
that may have transpired showing non-compliance with the law since, 


has been, or could have been, adjudicated by that decision. 
Itis a familiar doctrine of this Department that he who claims a 


right of entry by reason of prior settlement can not defer the establish- 
ment and maintenance of residence until the allowance of his applica- 
tion to enter, This doctrine was laid down in Hall v. Stone (16 L. D., 
199), where the Department held, anter alia: 


A homesteader who claims priority of right by virtue of an n alleged settlement, 
must comply with the settlement law and can not defer the establishment and main- 


tenance of residence until the allowance of his application to enter. 


This was again asserted in McInnes et al. 9. Cotter (21 L. D., 91 i 
where it was held (syllabus): 


One who claims the right to make a homestead entry on account of priority of set- 
_ tlement must show that the alleged settlement was followed by the establishment 
and maintenance of residence. : 


See also, to the same effect, Foote v. McMillan (22 L. D. ., 280). 
There is contained in the answer of the defendants to this action a - 
prayer for the dismissal of the appeal taken from the Commissioner’s 
decision prior to the rendition of the judgment now sought to be re- . 
viewed. In view of the apparent sufficiency of the causes of action 
alleged by the petitioners, and the allowance of the appeal by the Com- 
missioner at the time, for reasons that appeared just and se to him, 
that question will not now be passed upon. 
The petitioners will bear the expenses of this cavagl and it is better 
that the defendants be put to the annoyance of another trial than that 
these petitioners, who appear to be residents upon the land, should : 
lose this opportunity of proving what may be their valuable rights. 
The petition is therefore granted, and you will direct that a hearing 
be had to determine the matters presented by the affidavits of contest. — 
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Gowpy ET AL. vw. KISMET cae NENENG Co. 


‘Motion for review of departmental decision of May 23, 1896, 22 L. D., 
624, denied by Assistant Secretary Reynolds, September Li, 1396. 


PORTERFIELD SCRIP_UNSURVEYED LAND. 
Hosmer V DENNY BT. AL. 


| Portertield scrip ‘is locatable only upon ae that have. been surveyed under 
authority of the government. o | 


Assistant Secretary Reynolds to the ‘eta of the rer ioe 
| Office, September 11, 1896. . (W.M. W. a , 


The case of A. A. Hosmer against A. A, Denny et al. has been con-. 
| sidered, on appeal of the former. from your office decision of December 
13, 1894, rejecting his application to locate Porterfield scrip upon a 
cerca frat of land alleged to -be located between the meander line of 
donation claim N o. 40 patented to Arthur A. Denny and the township — 
meander line of Elliott’s Bay, as.shown by the survey of township 25 
N,, range 4 E., Seattle, Washington, land district. 

On July 1, 1889, Hosmer, the claimant, made his application to ibe 
allowed to locate Porterfield scrip warrant No. 23 upon the land in 


controversy, describing it as follows: — 


Beginning at the government meander corner or evidence post on tiie 6th standard 
_ parallel.2.96-chs. west of the standard corner to Secs. 31 and 32, town 25 N., range 4 
east, Will. Mer. in the Territory of Washington; thence along government méander | 


%% line north 42° west 25 chains; thence north 49° 30’ west, 29.53 chains (here intersect- 


ing west boundary line A. A. Denny’s donation claim No. 40); thence along the west 
boundary of the A. AJ Denny donation claim No. 40, south 50° 45/ E., 34.14 chains: Ae 
thence south 38° 15’ east, 17.68 chs. to southwest fractional corner of the A. A,” 
Denny’s claim No. 40; thence §, 38° 22’ east, 2.59 chs., to place of beginning in sec- 
tion No. 31, township No, 25 north of range 4 E., , +. . containing 3.02 acres. 


On July 19, 1889, the local officers men Hosmer’s epee on 
the following ‘grounds: : | 


“1, There is no such tract of land shown on is ‘records of this office as public 


sae of the United States. 
. Thatif there [is] such a tract of land it is not surveyed pails land of the 
a States and therefore not subject to location of the class of scrip known | as 


_ Porterfield scrip. | 
3. Said tract is sbeupied land within the corporate limits of is city of Seattle, 


and therefore not subject to the location of the class of scrip described. - 


The applicant appealed to your office. 

On June 28, 1890, yous office affirmed the judgment of the eee 
and receiver. | 

- Hosmer appealed to the Peparenients. 

On July 23, 1892, the Department found that “ there are interested 
parties in possession ” of the land in controversy ‘who have had no 
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notice of ounens said application,” and thereupon directed that a 
hearing be ordered “to determine the true status of the land applied . 
for,” with notice to Denny. and all panes! in interest and In possession — 


of said land. 

The hearing was held betes the register and tensor, after notice to 
the several parties claiming an interest in the land in controversy. 

_ A. A. Denny, in his answer to Hosmer’s application, alleges that: 

He is the same person who located, made proof upon and received the patent to 
donation entry No. 40, and that said donation claim includes the land in controversy. 

2. He alleges that there is no such tract of land shown on the records in the office 
of the register and receiver of the United States Land Office at Seattle, Washington, 
as public land of the United States. 

3. He alleges that if there be such a tract of land that it isnot surveyed public 
land of the United States. 
4, He alleges that said tract described j is Within the corporate limits of the city of 
~ Seattle, and it is occupied, and extensive improvements have oS made thereon 1 in 
aid of commerce and navigation. : 


- ‘He further alleges ownership in fee in certain lots in the city of 
Seattle, which are included in a portion of the tract covered by Hos- 
“mer’s application. 

These issues are substantially pene ed by. divers other parties t to the 
_ record. 

The register and receiver rejected Hosmer’s application, and ae | 

~ appealed to your office. | 
On December 13, 1894, your: office affirmed the i aera of the local 
officers. 

Hosmer appeals. | 7 
The assignment of errors connie seventeen specifications of alleged 
errors in your office decision; theretore it is smpracasauls to set them 
out in full in this opinion. , 

The testimony in the case is voluminous, covering over six nenidred 
pages of typewritten matter. It has been carefully examined and duly 
considered in connection with oral and written erent submitted — 
by counsel representing the respective parties. 

- The land in controversy lies between the meander line of the town- 
- ship survey and the meander line of the Denny donation claim. on 
Eiliott’s Bay, an armof Puget Sound. It is located in the limits of 
the city of Seattle, and has on it very valuable buildings. 
The rights of Denny under his patented donation claim and those 
_ holding under him, the rights of the State of Washington to tide lands 
on its borders, the effect of meander lines as affecting boundaries 
under the system of public surveys, and other kindred questions, have 
all been presented and argued by the respective parties. In.view of — 
the conclusion I reach in the case, it is wholly unnecessary to discuss 
or pass upon any of these questions. The only real, material, question 
to be determined is, whether under the law and facia disclosed in the 
. record Hosmer has the right to locate his Porterfield scrip. “upon the 
land described in his application, 7 a 
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_ The act of Con gTeSS under which the Porterfield scrip was issued (12 a 


Stat. , 836), required the Secretary of. the Interior to issue to the exec- __ - 


sitees of Robert Porterfield : a number of warrants equal to 6, 133 acres — 
of land, according: | 
to the usual subdivisions of the public surveys, in quantities not less than forty 
acres; to be by them located on any of the public lands which may have been or 
may he surveyed, and which have not been otherwise appropriated at the time of 
such location: within any of the States or Territories of the United States, where 
the minimum price for the same shall not exceed the sum of one dollar and twenty- 
five cents per acre; to be selected and located in conformity: with the legal sub- 
divisions of such surveys. 


_ Yhese provisions are plain and unambiguous. | The serip, or warrants, 
provided: for can only be located on public lands that have been sur-. 
veyed; that is, surveyed under the authority of the government, of the 
United States. The act specifically and clearly limits the selectiom © 
and location of such scrip to surveyed lands in conformity with the: 
legal subdivisions of the United States public surveys. | 
Whether lands have been surveyed by the authority of the ‘United: 
States is a question of fact that must be Conclaki very determined rom 
the records of your office. _ 7 
‘The Commissioner of the General Tand Office is charged winder the 
law and surveying manual, under the direction of the Secretary cf the 
Interior, with the performance of all executive duties appertaining “to — 
- the surveying and sale of the public lands of the United States, or in 


any wise. respecting sueh ae lands. - See Manual or Surveying, ae 


page 9, sec. 32. 

‘It is ‘elated by counsel for applicant that the Alscropaicice between 
the original survey of the township in 1856 and the survey of Denny’s © 
‘donation claim of 1860, as shown on the respective plats, amount to a — 
‘government survey of the land in question. This contention is not. well 


. taken. No such tract, lot, parcel, or other legal subdivision of land, 


appears on the original township plat, and it does not appear on the 
Denny survey as such lot or other legal subdivision of public lands. 
In fact, 1t could not. properly so appear on the plat of the survey of the. 
Denny claim, for the official authority for such survey was confined to 
marking the poundariés of Denny’s donation claim and conforming his 
lines as nearly as practicable to the then existing township surveys. 

_. Your office held in the decision appealed from that the land applied 
for is not public land; that it occupied ‘the position of tide lands on 
Elliott’s Bay and passed to the State of Washington under the doctrine 
announced in Hardin v. Jordan, 140 U.8., 3380, and other authorities, 
as well as under Frank Barrs, 10 L. D. 365, 

I concur in your reasoning, but at fine same time prefer to rest my 
decision upon the fact that the land applied for is not surveyed public 
land, and therefore under the law Hosmer can not be permitted to 
| ioc Porterfield scrip thereon. His application is dismissed, and your 

office decision appealed from i is affir med. 
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LAND VALUABLE FOR BUILDING STONE—ACT OF AUGUST 4, 1892. 
INSTRUCTIONS. 


In the exercise of the right conferred by section 1, act of August 4, 1892, a discovery | 
preceding the entry is necessary, and no right attaches in favor of ine entry man 
until he makes application to. enter. 


Seeretary "y Dmneien to the Commissioner of the General Land Office, August 
: : | 29, 1896. si (W. M. W.) 


By your onde letter of May 29), 1894, you submitted to the Depart- 
 mnent for. consideration three questions respecting the. status of lands 
- chiefly valuabie for building stone under the act of August 4, 1892 (27 

‘Stat., 348), and request such instructions as the Departnent may see 
_.proper to give under sald act. 

‘The purpose of your office communication is to secure a departmental | 
construction of section one of the above named act, and such construc- 
tion will be given without eeeuenae to answer seriatim the questions 
ws submitted. * al | 

The act of August 4, 1892, supra, is as follows: : 


: AN ACT to. authorize the entry of lands chiefly valuable for building suite under the siaee mining © 
. S laws. 


Be it ‘enacted me the wna: an d House of Representatives of the United Stutes of Ataerion 
in Congress assembled, That. any person authorized to enter lands under the mining 
laws of the United States may enter lands that are .chiefly valuable for fadidie 

‘stone under the provisions of the law in relation to placer mineral claims: Pr ovided, 
That lands reserved for the benefit of the public vehools or donated to any State 
‘ shall not be subject to entry under this act. 

‘Sec. 2. That an act entitled “An act for the sale of timber ead in the States of » 
California, Oregon, Nevada, and Washington Territory,” approved June third, eight- 
een hundred and seventy-eight, be, and the same is hereby, amended by striking out 
the words “ States of Californta, Oregon, Nevada, and Washington Territory” where | 
-the same occur in the second and third lines of said act, and insert in lien thereof the ' 

words, ‘‘public-land States,” the purpose of this act being to make said act of June 
third, eighteen hundred and seventy-eight, applicable to all the public- land States. 

Suc. 3. That nothing in this act shall be construed to repeal seetion twenty-four | 
of the act entitled “An act to Tepeal timber-culture laws, and for other purposes,” 

| approved 1] March third, eighteen hundred and niuety-one. 


In construing statutes, it is a well settled rule that when divers stat: 
utes relate to the same thing, they ought all to be taken into considera- 
_ tion in construing any one of them. United States v. Freeman, 3 How- 
ard, 556; Ryan v. Carter, 93. U.S., 8; Cooper M’t’g Co. ». Ferguson, 
113 U. 8. 12 
- Applying this rule to the matter in hand, the material thing to be con- 
sidered is building stone and the disposal fhereot by the United States. 
- By the timber and stone act of June 3, 1878 (20 Stat., 89), Congress 
provided for the disposition of public ends! chiefly valuable for timber 
or stone and unfit for cultivation. There can be no doubt but what 
land chiefly valuable for building stone could have been purchased 


é : 


DECISIONS RELATING TO THE PUBLIC LANDS. — 323 


under said act, if the applicant. could have shown himself qualified, and 
; shown that the land was unfit: for cultivation and otherwise in such — 


condition as to bring it within the purview of the act. Congress in 


passing the act of 1892 was directly dealing with the subject of the act 
-. of 1878; the second section of the act of 1892 extended the act of 1878 
to he public land States.” . The language used in section 1 of the act. 


: of 1892 fails to show, either expressly or by implication, that Congress 


intended to repeal any part of the act of 1878. It is equally clear that — 
Congress did not intend by. said section for all purposes to place lands 
chiefly. valuable for building stone in the same category as lands con- | 
taining such minerals as gold, silver, cinnabar, copper, and the like, | 
Lands valuable for such minerals are expressly “reserved from sale 
except as otherwise expressly directed by law” (Revised Statutes, Sec. 
2318), and there is nothing in the section under consideration to show 
that Congress intended to place building stone on the same general 
plane with gold, silver, and other minerals. In other words, said sec-_ 
tion neither takes building stone out of the act of 1878, nor does it add 
such land to such as contain minerals. It in no. way affects the status 
_of land containing building stone. It simply opens up an additional 
and a new avenue ‘whereby properly qualified persons may acquire title 
to such lands as contain this particular kind of stone, by permitting | 
“such lands to be entered under the ae mining law, The Tagnage: | 
used is: | | , 
‘That any person authorized to enter twias nagee the mining jaws -. a may enter . 
lands that-are chiefly valuable for building stone under ‘the provisions of the law 
; in relation to placer mineral claims. : 
It is not material to inquire for, or ascertain the reasons ‘Congress : 
may have had for extending to these persons. the right to make entry of 
‘building stone lands under: the placer mining laws. It is sufficient to — 
know the extension has been made in clear, explicit language. - It is 


equally clear that the extension is limited to the right to “enter” such 


lands, The language used shows that the right so given can only 
attach by the entry. Under the mineral laws a discovery and a loca- 
tion are both necessary, and in cases where title is sought they both 
“Taust precede the entry. Mineral claimants who confor m to the laws 
and regulations: are protected in their possessory rights to their claims, 
whether they seek to make entry or not, so long as they comply with 
the law and regulations. The matter of. entry is left optional with 
them. They secure their rights by discovery, location, performance of 
the required amount of labor on their claims. Under section 1 of the 


act under consideration ‘a claimant for lands chiefly valuable for build- 


ing stone can only secure a right to the land by making an entry thereof | 

-and the payment of the government price of the land. 

. It follows that, in order to the exercise of the right of entry under 
section 1 of the act under consideration, and preceding the entry, & 

_. discovery will be necessary, and no right will attach in favor of the 
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entryman until he makes an application to enter, describing it by legal 
subdivisions if on surveyed land. ‘ 
Tt does not follow that because the mere right of ene under the 
placer laws is extended to claimants of lands that are chiefly valuable 
for building stone, that such claimant is thereby invested with all 
the rights of claimants under the mineral laws. The building stone 
claimant is only invested with such rights as the statute gives to him, 
which can only become vested at the time he makes entry. 
~The views herein expressed find more or less support on principle in 
the departmental expressions heretofore given, as will appear from a 
brief reference thereto. 
On the 12th day of October, 1892, instructions were issued under said 
act (see 15 L. D., 360), in which it was said, inter alia; 
| - tis not the understanding of this office that the first section of said act of August 
4, 1892, withdraws land chiefly valuable for Pee stone from entry under existing 
law applicable thereto. | | 
Prior to the passage of the act of August. 4, supra, the Department 
held that stone that is useful only for eenerel building purposes does 
| ‘not render land containing the same subject to appropriation under the 
mining laws, or except it from pre-emption entry. See. Conlin v. Kel- 
ley, 12 L. D., 1. In Clarke et al. v. cia 16 L. D., 122, it was. held 
that: | | 


jianid chiefly valuable for the puilding stone itcontains is not bys such fact excluded 
from entry under the settlement laws. : 
In Hayden». Jamison, 14 L. D., sy el the same conclusion was s reached. 
Your office letter is- returned ‘herewith, with the direction that in — 
dealing with building stone applicants ° CadeE the act of August 4, 1892, 
Supra, your office pene @ course In harmony with the views her ein 
expressed. 


NT eee 


RAILROAD GRANT—INDEMNITY—SPECIFICATIONS OF LOSS. 
_ NortHern Paciric R. R Co. v. OWEN ET AL.* 


In the re-arrangement of specifications of loss in bulk, so as to show a specific loss 
for each tract selected, the correction of a clerical error in the description of a — 
tract iueluded in the original assignment of losses, will not. be regarded as the 
substitution of a new basis in support of the list, nor be held to invalidate such 

list as against the subsequent acquisition of adverse rights. 


Secretary Smith to the Commissioner of the General Land Office, February 
17, 1896. | (FL W.C.) 
I have considered the appeal filed by the Northern Pacific Railroad 
Company from your office decision of July 31, 1894, holding tor cancel: 
lation its indemnity list No. 27, filed October 25, 1887, for certain lands — 
in Seattle land district, Washington ou ene of pre- omen lings 
made after the date of such selection, — 


* Omitted from Vol. 22. 
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‘Said - list of October 25, 1887, contained a specification of losses as. - | 


‘bases for the land selected: but the same were not ote tract for 
tract with the selected land. | 

On September 6, 1892, subsequent to the Aitige made by J. M. Owen 

et al., covering the greater portion of the lands embraced in said list 

No. 27, the company. filed its re arran ged list. Your office decision 
recoen ized these pre-emption filings as against the company’s selection, 

and in referring to the action of the Department in the case of La Bar 

v. said company. (71. D.,, 406) states: : e 


As said ruling i is to the effect that the substitution of an amended list of in dem- 
nity selections on a specification of losses different from that assigned in the first, ; 
- as in the present instance, must be treated as au abandonment of the first, and ines: 
that a settlement made on a tract released from indemnity withdrawal, but subject 
to a pending selection takes effect at once upon the abandonment of said selection, 
and precludes the subsequent selection of said land on account of the grant. 


In its appeal the company urged that the bases assigned i in the orig: 
inal list were merely re- arranged. to meet the requirement of this 
Department, and that different tracts were not specified in the second 


list as-the bases for the selections. - As it was intimated in your office | . | 


decision that the bases assigned in the re-arranged list were different 
from those used in the list as originally filed, you were requested to 

make report of the matter in departmental letter of December 16, 1895, 
In reply thereto your office letter of July 16, 1896, states as follows: : 


I have to report that a re-examination of the said lists dieclosee that although the 
tracts given a8 a basis in the original list are not arranged tract for tract with 
_ the selections, they are nevertheless the identical tracts specified as a basis in the 
re-arranged list, with one exception, which is that Jot 6, NW. } SE.4 and N.i “NW. 
4,” Sec. 1, T. 27 N., R.8 E., (159.25 acres) are given as a basis ‘in the original list for 
che selection of the Sw. 4, Sec. 5, T. 28 N.,R:8 E., while in the re- arranged Jist the 
basis for the same selection is specified as lot 6, NW.}SE.4 and N.4 “SW.4,” Sec: 1, 
T.27 N., R.8 E., (159.25 acres). As the ‘‘Remarks” after both ae state the three 
tracts Joma ‘the same to be embraced in homestead entry (No. 8497) of John S; 
Goodrich, and an inspection of said entry shows that the. three tracts given as bases - 
in the second list are the tracts actually covered by the entry, it is evident that the 


| _ slight variance as above in the basis of the two lists arose throngh a clerical error. 


‘From said record it appears that there was no intention on the part. 
of the company to substitute new bases for the tracts selected in list 
No. 27, and I do not think that the mere clerical mistake in one instance 
in misdescribing the land embraced in the entry by John 8. Goodrich, 
which lad been lost to the company’s grant under which indemnity was 
claimed, should be held to avoid the list filed prior to the allowance of 
: the pre- emption filings before referred to. | 
Said ‘list No. 27, met the requirements of this Department in the 
matter of the specification of lost lands when filed, and the subsequent 
re-arrangement of the losses, as required, so as to show a specific loss 
for each tract selected, in nowise avoided the selection, ‘or pone the 
lands to other disposition. ; 
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The company having complied with‘all requirements in the matter of 
the presentation of its indemnity list, no rights were acquired as against ; 
the grant by the allowance of the flies by J. M. Owen et al. 

Your office decision is therefore reversed; the company’s list will 
remain intact, and the conflicting filings will be canceled, unless, after 
due notice, other: and sufficient cause is shown to avoid the effect of 
the company’ 8 selection. 


RAILROAD GRANT—COMMON TERMINUS—ACT OF MAY 6, 1870. 
BRAMWELL 0, CENTRAL AND UNION PACIFIC RAILROAD COMPANIES. 


An entry of land embraced within the act of May 6, 1870, granting certain lands for | 
a common terminus of the Central and Union Pacific Railroad Companies, may 
be permitted to stand as against the protest of one of said companies, it appear- 
ing from the status of the lands covered by said act that the purposes of the 
grant made thereby cannot be accomplished, 


Secretary Francis to the Commissioner of the General Land Office, Ovtober 
(W. A. LL.) , 3, 1896. (F. W. GC.) 


With your office letter of August 9, 1893, was forwarded a record of 


the proceedings had upon an application filed by George Bramwell for 
the reinstatement of his homestead entry covering the W. 4 of the NW, 


4 of Sec. 26,T. 7 N., R.2 W., Salt Lake City, Utah. 

On May 19, 1369, one Blisha Thomas filed pre-emption declaratory 
statement éovering the entire NW. 4 of said section 26. On March 29, 
_ 1871, he sold his improvements upon the W .sgof the NW. 4 of said sec- 
tion te Bramwell and executed a relinguishment of his filing as to said 
tract. He subsequently perfected title to the E. 4 of the NW. 4 of said 
section and received patent therefor. Simultaneously with the filing 
of Thomas’ relinquishment Bramwell tendered his homestead applica- 
tion for the W. 4 of the NW. 4, which was accepted by the local officers. 
And upon said entry he made final proof December 22, 1877, upon 
which final certificate issued. | 

By the act of May 6, 1870 (16 Stat., 121), it was ecole that the 
common terminus and point of janetion of the Union Pacific Railroad 
Company and the Central Pacific Railroad Company 


shall be definitely fixed and established on the line of railroad as now located and — 
constructed, northwest of the station at Ogden, and within the limits of the sections 
of land hereinafter mentioned. | 


Then follows a description of nine saohions of land, among which is 
section 26 before referred to. Said companies were | 


authorized to enter upon, use, and possess said sections, which are hereby granted . 
to them in equal shares, with the same rights, privileges, and. obligations now by — 
law provided with reference to other lands granted to said railroads. 
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‘It was further provided that said railroad companies 


shall pay for any Rddisional lands acquired by this act. at. the rate of two dollars 


and fifty cents an acre. Also “ ‘that no tights of pene persous shall be affected by -_ 
- this acti, 


Bramwell’s entry was. first considered in your onic decision of July — 
21, 1881, in which the same was held for cancellation for the reason, as — 
, held, that Bramwell’s rights were initiated subsequently to the approval 
of: the act of May 6, 1870; and he was not Panter by the provisions 3 


of said act. 


Your office decision was affirmed by departmental decision of Sep- | 
— tember 12, 1883. A review of said decision was denied October 27, 1883 
(2 L.D. 844), In this decision the grant of 1870 was held to pe an. 
absolute and unconditional grant so far as it related to the even num- 
bered sections, and passed title thereto subject only to. the Eights of 
those then claiming the lands. | | : | 
Bramwell’s application for reinstatement is made under the pro- 
visions of the third section of the act of March 3, 1887 (24 Stat., 556),. 
the object and purpose of which is to correct all secon: made by this 
Department where it shall appear that any homestead or pre-emption __ 
entry has been erroneously canceled on account of any railroad grant. _ 
or withdrawal of public lands from market, provided the party has not | 
located, another claim or made an entry in lieu vf the one so errone- 


ously canceled; and provided also that he: did not voluntarily abandon | 


his original ante | 

Hearing was duly ordered upon Bramvwell’s xpplication for reinstate- | 
ment, notice of which was given the companies but they failed to enter . 
an appearance and the testimony is ex parte. By the testimony it-is 
_ shown hataftér-: making final proof Bramwell continued to reside upon, — 
improve and cultivate the land covered by his entry to the date of hear- 
ing in 1893, and that he had never at any time abandoned said entry ‘| 
or made auouers in lieu of the one formerly: canceled. 

Upon this showing your office letter of August 9, 1893, for warded the 
papers with a recommendation that Bramwell’s ent be réinstated. 
In your office letter it does not appear that the companies were notified 


of your recominendation; but in June, 1894, an ar gument was filedon — | 


behalf of the Union Pacific Railroad Company opposing the reinstate- _ 
ment of Bramvwell’s. entry. Nothing has been filed on behalf of the 
Centr al Pacific Railroad Company. 

From the record before me it is apparent that the act of May 6, 1870, | 
— could not have been at once operative upon this land, for it is admitted 
by the company that Thomas was in possession of. aad occupying the 
tract under his pre- emption filing at. that time and for about a year 


thereafter. It is alleged that he was unable to pay for the entire tract | 7 


and for that reason sold and relinquished his claim as to the west half | 
of the land covered by his filing in favor of Bramwell. Accepting, as 
urged by the company, that the act of 1870 was a present grant, there 
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might be a serious question as to whether the same passed any title to 
this tract, for the reason it is admitted, as against Thomas, that no title 
would have been conveyed thereby. Buta decision upon this question 
is unnecessary in the disposition of the application under consideration. 
No other consideration can be reached with respect to the principal 
object of said act than that it was the intendment thereof that these. 
companies should establish at some particular point upon the lands 
included within the lines of the square described, a terminus or junc- 
tion, and the grant was made that terminal facilities of such character 
and extent as might be rendered necessary for the successful and con- 
venient operation of two such railroads, might be established. _ 
While it appears that a point was selected within the square at a 
small town by the name of Harris, where the tracks of the two roads 
should meet, yet it is well known that the real terminal point estab- 
lished for a.ronning connection in the operation of these roads is located 
at Ogden, more than five miles from Harris and about four miles and a 
half distant from the nearest point on any portion of the land’embraced. 


within the square composed of the designated sections named in the act . — 


of 1870. While it may be true, as stated by contestant,-that the por- 
tion of the road between Harris and Ogden was built and is still owned 
by the Union Pacific Railroad Company, yet a lease was made of the 
same by the last uamed company to the Central Pacific Company, and 
it would appear that said lease was made in order that the point of 
running connection between the two roads might be located at Ogden. 

Of the nine sections composing the square named in the act of 1870, 
no claim has ever been made to any portion of the even sini eered 
sections within said square, with the exception of the tract here in ques- 
tion; adverse claim having attached to all of said lands prior to the 
passage of the act of 1870, which claims were all perfected by the 
origmal claimants, with the exception of Thomas’ claim of this tract. 
Of the odd numbered sectious in the square, but two hundred acres — 
have ever been claimed as railroad land, and these were claimed by the 
Central Pacific Company not under the act of 1870 but.as inuring to it 
under the act of July 1, 1862. 

The fact that the lands within the square named were thus covered 
by prior claims, thus rendering it practically impossible to realize the 
purpose of the act of 1870, may have been the moving cause for the 
establishment of the common terminus at Ogden. It is apparent, how- 
ever, that this land is not useful to the companies for the purpose 
indicated, and in fact it does not appear that any joint claim has been 
asserted thereto, as provided in the act of 1870. 

The protest filed on bebalf of the Union Pacific Railroad Giapaiy 
is therefore overruled, the previous decisions of this Department before 
referred to, ordering the cancellation of Bramwell’s entry, are recalled . 
and vacated, and said entry will be reinstated upon the records of your 
office. 
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MINERAL LANDS—BUILDING STONE—PLACER CLAIM. | 
SIMON RANDOLPH. 


Prior to the passage of the act of August 4, 1892, there was no authority to locate 
and purchase lands chiefly valnable for building stone under the aaa mining | 
. laws. 
_ Under the provisions of section 1, of said aoe no rights are secured prior ¢ to applica- 
| tion, and if at such time the lands are not subject to entry the — under said 
act must be rejected. | 


| Seoretar; y Francis to the Comsiasonee of the General Land Office, October 
: 7 83,1896... . eg (Coe, Ww.) 


The Sucia Island Stone Mine is a consolidation of seven locations, 7 
made by seven parties on November 8, 1890.. On April 10, 1893, Simon 
-P. Randolph, claiming as locator of one of said claims and as assignee 
_ of the locators of the other six, filed in the local office at: Seattle mineral 
application No. 97 for said consolidated claim. 
By decision of June 29, 1893, the local officers rejected such appla: . 
tion for the reason that ine tract applied for was reserved for lighthouse 
purposes under order of the President. of July 13,1892, The applicant 


appealed from said decision, and on March 3, 1894, your office passed — 


upon the ease and affirmed the decision of the local officers. From this 
_ decision Randolph appealed to the Department. Pending said appeal 
here, a survey and-selection of such part of the land reserved for light- 
house purposes, as was ueeded, was made, and a map or drawing of — 
the same filed, and a eee minendation made that the remainder of said 
reservation. be: restored to the.publicdomain.. It appears that the land 
so selected: for lighthouse purposes did not embrace any part of the 


land applied for by Randolph. | 
On August 29, 1895, the case being dicen consideration her e, and ee. 


| the reservation for lighthouse purposes no longer conflicting with said 
application, it was held, that the rights of the applicant under the act — 


of August 4, 1892 (27 Stat., 348), should be reconsidered. The casewas 
_ returned to your office with directions that you readjudicate the same 


under existing conditions, and the record and ee in the case were _ 
transmitted to your office. | 
On September 17, 1895, said decision: Was saaiied. and your office 
requested to return ‘tle same without promulgation. In accordance. 
with said request, the decision and record were returned here. 
~ On March 4, 1896, the executive order of July 13, 1892, reserving the — 
group of islands open as Sucia Islands for lighthouse purposes, was 
canceled, except the parts located and designated as being for said 
“purposes; and the remaining part of said islands was permanently 
reserved for military purposes. This peer yabOn was made on the 
request of the Secretary of War. _ : 
_ Since the decision of EeteUee 29, 1895, the applicant has been granted 
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_@ further hearing here, and it becomes necessary to determine what his 
rights are under conditions as they exist now. The contention of the 
| Aeplicnut is, that he has the right under section 2319 of the Revised 
Statutes to purchase the land covered by his application, as a placer 
mining claim, and that such right is confirmed by the act of August 4, 
1892. This act was, by request of your office, construed here for your 
guidance by letter of instructions of August 29, 1896 (23 L. D., 322). It. 
is therein held, that the chief and material fhine considered in said act 
of August 4, 1892, was the disposal by the United States of building 
stone, and that said act did not take building stone out of the provi- 
sions of the act of 1878 (20 Stat., 89) or add it to the class of substances 
known as mineral. .It simply provides that lands chiefly valuable for 
building stone may be entered under the placer mining laws. In said 
‘letter of instructions it is said that the extension of right under said act. 
is limited to the right to. enter. such lands... a right so given can only 
attach by entry. : | 


Under the mineral laws a disoowary and location are both necessary, nara in cases. 
where title is sought they both must precede the entry. Mineral claimants who 
conform to the laws and regulations are protected in their possessory rights to their . 
claims whether tlley seek to make entry or not, so long as they comply with the laws 
and regulations. The matter of entry is left optional with them. They secure their — 
rights by discovery, location, performing the required amount of labor on their claims. 
Under section 1 of the act under consideration a claimant for lands chiefly valuable 
for building stone can only secure a right to the land by making an entry thereof. 
and the payment of the government price of the land. It follows that in order to 
the exercise of the right of entry under section one of the act under consideration | 
and.preceding the entry, a discovery will be necessary and no right will attach in 
favor of the entryman until he makes am apprenuel to eure, describing it by lis 
subdivisicns if on surveyed land. 

It does not follow. that.because the mere right. of- aarti ‘ander: tie’ ‘placer oe is | 
extended to claimants of lands that are chiefly valuable for building stone, that such 
claimant is thereby invested with all the rights of claimants under the mineral laws. 
-- The building stone claimant is only vested with such rights as the statute gives to 

him, which can only become vested at the time he makes entry. | 


If the right to locate and purchase land chiefly valuable for building’ 
stone under the placer mining laws, existed before the passage of the 
act of August 4, 1892, the act itself would seem to be unnecessary. It _ 
is believed and held that prior to the passage of that act it could not be 
so located and purchased, and it follows that applicant secured no right 
by his mineral location. _ | 

It may be that an application to purchase and: the payment of the 
purchase money for land, is equivalent to entry within the meaning of 
the act of August 4, 1892, as above construed. 

Randolph filed hie pe ibanod to purchase on June 29, 1893, ane 
made tender of two hundred and eighty-seven and fifty one- hundredths 
: dollars, being the legal price of the land, which was refused. If he 
had the right to pay for it at that time, the ‘deiider continuing he would 
lose no right by its refusal. If the land was at the time subject to 
entry, he should have been permitted to. punches and pay the purchase. 
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money. Prior to that date he aa made: no application to enter, or any 
other application equivalent thereto, and therefore had predicated no 


legal right to the land. This application was rejected because on July 
13, 1892 , the land was in reservation. ‘The order reserving it was not — 


rescinded until March 4, 1896, and the rescinding order of that date, 
releasing it from use for jienthones purposes, contained a clause reser Ve 
ing it permanently for military purposes. It must therefore be held 


that at the time Randolph made his application to purchase, the land 


was in reservation; and so remained and is still in reservation and not- 
subject to purchase. or entry. It follows that the action of the local. 
officers in rejecting his application was proper, and your office. decision — 
approving their action is a | . 


- $Hoox V. Doveras. 


Motion for rehearing denied by Secretary Francis, October 3, 1896. | 
See deparrmentel decision of June 9, 1896, 22 L. vee 646, 


| PRACTICE—NOTICE-RAILROAD GRANT SETTLEMENT RIGHT. 
NORTHERN PACIFIC R, R. Co.. 0. WALTERS ET AL.” 


Notice of an appeal sored upon a duly recognized agent of a railroad company 1 is a 
proper and sufficient service. 

A settlement right, set up as against a railroad grant, is ineffective if-it appears that 
the alleged settler had: prior thereto exhausted his rights under the settlement 
laws. 


Secretary Fr ancis to the Commissioner of the General Land Office, October | 
(W. ALT.) 8, 1896. ee 3 “ (E.M. RB.) 


This case involves the SW. 4 of the SE. 4 of See, 13, T. 13, R. 18 E., 
and the SE.4of the SE.4 of Sec. 13, of “he same range and town- 
ship, North Yakima land district, Washin gton, 


The record shows that your office, on March 26, 1894, in pursuance -_ 


of departmental instructions of February 19, 1894, aeleren a hearing 


as to the John W. Walters case and as to ine Shedrick J. Lowe case — 


“on May 19, 1894, under departmental decision of April 5, 1894, said 

cases being consolidated by order of the Department. On May 18, 1895, 
your office decision was rendered, affirming the action of the local offi. 
cers, and holding that John W. Walters, under whoni Lowe claims, was 
disqualified as a settler under the pre-emption and homestead laws at 
the date of the definite location of the line of the Northern Pacific R. 
— R. opposite this tract of land, namely, on May 24, 1884, on which date 

the right of the plaintiff company attached to the land within the pri-, 
mary limits of its erat. : 
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In your office decision was discussed a motion to dismiss the appeals 
of the defendants in this cause, because not properly served upon the 
railroad company. So much of that decision as held the appeals 
improperly filed because not served upon the designated authority of 


the railway company, appears to be in conflict with the case of Boyle v. 
The Northern Pacifie R. BR. Co., 22 L. cele 184, wherein it was said 


(Syllabus): 


Notice of an appeal duly served on the general land agent of a railroad company 


is sufficient service on said company: 


and on page 185 thereof it was said, in speaking of the O'Connor case, | 


which was cited by your office as of controlling authority: 


Qa 


In that case notice had been served upon a firm not authorized to accept notice for 


the company, and it could not therefore be held to be bound by the service; in other 


words, no service had been made. While it might be inferred from the language 
used that jurisdiction could not be acquired except by service upon the designated 


attorney, yet it was not the intention so to hold, but rather to show that in that case ~ 


no service had been made to bind the company. - 

The company having desiguated a person to accept service for it, it would seem 
to be proper to serve all notices upou that person, but it cannot be held that service 
upon any other proper person will not bind the company. : : 

It would therefore appear that your office decision was in error in 
holding that service upon the duly recognized agent of the company was 


- hota proper service. 


Especially is this the case when it appears that the appeals were 
duly served: upon H. C. Humphrey, the agent of the company at North 
Yakima, in accordance with the Session Laws of Tveeean for 1893, 
page 409, 

John W. Walters settled upon these tracts of. land | in the fall of 1879. 
He had at that time exhausted his homestead and pre-emption rights 
by entry and filing in the State of California, but had not exhausted 
his timber culture or desert land rights. It appears from his testimony 
as contained in the record that in 1882, two years prior to the attach- 
ment of the rights of said company under its grant, he went to the 
local office and asked if he would be allowed to make a desert land 
entry upon these tracts, which he was told. would not be permitted. It 
appears that he did not tender any written application to so enter, or 
make any tender of the fees due in such cases, 

It therefore becomes unnecessary to pass upon the question as. to 
whether in the event he had ‘done so the doctrine laid down in Ard %. 


Brandon, 156 U. S., 537, would apply, inasmuch as no bia enpucauon 
was in fact made, 


The disposition, therefore, of this case made a your office, was. cor- 


- rect, and judgment heretofore rendered is affirmed. 
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CONTFIRMATION—ACT OF MARCH 3, 1891. 
_“Unrrep Srarus v. . COOPER wr AL, (Ow REVIEW). 


The sguinnation of an entry under section. q , act of March 3, 1891, for the benefit 
of a transferee, is not contemplated by said statute in case of a transfer. ve 
to the issuance of final certificate. — 7 


| Secretary Francis to the Suiiriastaner of the ea Land Office, October 
cea | i _ 8, 1896. ar (P. J. 0.) 


~ Motion foe review of departmental decision of April 26, 1895, im 
United States v. Cooper et al. (20 L. D., 403), having been filed, and 
notice thereof having been served on Sanostid party under the pu . 
the same comes up for consideration. _ 

It appears that Thomas Cooper made pre-emption bach Saas Sep- 
tember 7, 1883, of the SE. 4 of the NW. 4-and the SW. 4 of the NE. 4 
and lots 2 and 3, Sec. 2, T. 5 N., BR. 3 W., 6th PE; M., McCord, Nebraska: : 
land district.. On the report of a special agent, your office, on January 

3, 1887, held said entry for cancellation on the ground that more than 
* WO minnie before making final proof and entry Cooper had conveyed 
- the land to William J. McGillen. The local officers reported that the 
entryman had been notified, the usual time given him to apply for a 
hearing, and had taken no action. Your office, therefore, on April 2, — 
-.1887,-canceled the entry. On April -7, following, this action was: . 
7 rescinded on the application of .the- Warleui Cattle Company, who. 


. appealed from your office order of April 2, “alleging that it had received 


no notice of the action of January 3, 1887, until March 1, 1887,” and a 
hearing was ordered. It seems that the hearing was continued from 
time to time for more than two years, and on June 1, 1889, the local — 


' officers so reported, and enclosed an abstract of title showin; g the con-. 


veyance by Cooper prior to entry. Thereupon your office, on July 27, .. 
_ 1889, adhered to your former judgment cauceling his entry. © | | 
| On August 14, 1889, Cooper’s relinquishment was filed, also the 
‘Harlem Cattle Gotnpeny: s acknowledgment of notice of your action of © 
July 27, and its waiver of appeal. Again, on September L7, ise your 
office ordered the cancellation of the Cooper entry. | . oe 
~ On October 1, 1889, William J. MoGillen made homstead entry of the | 
tracts. | 
On October 11, 1890, hens was (isakaed to your office an ots 
tion of I. R. Darnell, timabes of the Kit Carter Cattle Company, alleging 
_ .that it was mortgagee of said land, and setting forth sufficient grounds — 
to warrant your office in ordering a hearing... As a result thereof the 
local officers recommended the reinstatement of the pre-emption cash 
entry, and that the same be confirmed under section 7 of the act of 
March 3, 1891 (26 Stat., 1095). On appeal your office, by letter of No- 
vember 30, 1892, reversed their action, but on motion for review, by 
letter of April H, 1893, reversed vour former action and afiirmed led 
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local officers. On appeal the Department, on April 26, 1895, reversed 
your office decision. 
In the departmental decision it is found as a matter of fact that the 
‘Harlem Cattle Company, remote grantees of Cooper, executed a deed 
of trust on the tracts involved, and others, to the Kit Carter Cattle 
Company for the consideration of $20,000, on June 24, 1886; that the 
deed from Cooper and McGillen being on record, and showing that it 
was executed more than two. months before final proof and entry, was 
constructive notice to the Kit Carter Cattle Company, and that it can 
not, therefore, invoke the Ronny er eey Biueteye of section 7 oF said | 


7 act of March 3, 1891. 


Review of this judgment is now asked, and numerous grounds of 
error are Set forth, but at such great length and in such ar Suen uryes 
form that it is not practicable to quote them. 

The only question necessary to discuss in this motion is, whether the 
Cooper entry was confirmed under the act of March 3,1891.  ~ . 

The hearing ordered by your office, April 30, 1887, was continued 
‘from time to time to suit the convenience of the special agent. He 
finally filed an abstract of title to the land, dated January 21, 1889, 
which \ was forwarded to your office Jute 1 ) following, wit this state: 
ment: ' 


| Such abstract has been filed in this office by Special Agent A. B. ‘Crump, and is 
enclosed herewith, together with a communication from Ex-Special Agent Coburn, 


- by directions of Grune. who is of the opinion that further evidence in the case on 


the part of the government would be superfluous, 


It was upon this report that your office, on July 27, 1889, canceled 
the Cooper entry, as the abstract showed the transfer by Cooper prior 
to his entry.. 

At this stage of the proceedings the fact that the Kit Carter Cattle 
Company did not have notice of the proceedings which resulted in the © 
eaucellation of the Cooper entry cuts no figure, for the reason that 
under its showing its right to be heard was recognized and a hearing 
was had at its instance. 

Section 7 of the act of March 3, 1891, only contemplates the confir- 
‘mation of such entries as had eon made, upon which final certificates 
were issued, and was transferred thereafter to bona fide purchasers or 
ee cabrnnners. Cooper’s entry was not transferred after final certifi- 

cate issued. Hence it follows that this is not such an entry as can be 
confirmed under that statute. : 
- he motion is therefore overruled. 
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ALASKAN LANDS-SURVEY—RIGHTS OF NATIVE OCCUPANTS. 
Fort ALEXANDER FisHine STATION. : 


dn the survey . of rere land, under the act of March 3, 1891, thie claim must be 
-as nearly aS practicable in a square form, and not ingiude land to-which the 
natives have prior rights by virtue of actual occupation. 


Secretar: y Francis to the Commissioner of the Generat Land Office, October 
(W, A. J.) : 8, 1896. —(W. M. B.) 


This Department is in receipt of the papers transmitted with your © 
office letter,of date June 10, 1895, which relates to survey No. 68, exe- 
cuted under provision of sections 12 and 13 of the act of March 3, 1891 
{26 Stat., 1095), by Francis Tagliabue, U.S. deputy surveyor, of a tract 
of land claimed by the Fort Alexander Fishing Station (a corporation) 
situate on the Nushagak River, Bristol Bay, (istrict of Alaska, contain- 
ing 132.33 acres, and used for cannery purposes. | 
From the Accord submitted it appears that the improvements ade: 
by the company upon the tract claimed. are quite extensive, being yalued | 
at not less than $50,000, and that the cannery has a capacity of 30, 000 
eases of four dozen one pound cans each of salmon per season. 
‘In your office letter to the United States marshal, ex-officio surveyor- 
general for Alaska, in connection with this survey, you say: 
In reply you are informed that the survey cannot be accepted by this office for the 
| reason that the regulation as to square form has not been complied with, and because 
- of the apparent infringement upon the rights of the natives alongside who stand as 
much in need of the waters of the stream enclosed as the: claimants, and. further 
because more land is claimed than is occupied for their business.” 
‘The attorn ey for claimants appealin g from the decision of your one 

files assignments of error as follows: : 


1, That the quantity of land surveyed docs 1 not exceed. the area allowed by the act. 


bar March 3, 1891. 
| The lines of survey conform: to or are within rer monuments and boundaries of. 

re location of the claim as fouud on the ground at’ the time of the survey. | 

3. That the length of the shore line is necessary and material to the company as 
seining ground for fishing purposes, 

4, That the tract cannot be further extended inland without including swamp and 
overflow land, which by the policy of the goveraeny, is mescny oe. for the future 
State. 


5. That the tractshould be practically in the present form to embrace the improve- 
ments belonging to the company. 

The field notes of this survey, and the plat thereof, as returned show 
that the tract embraced therein, in its general outline, varies very. 
slightly in shape from the letter “L”, that portion of the tract corre- 
sponding to the long part of said ieee extending in an easterly and 
westerly direction—having a shore line on its northern boundary some- . - 
thing over a mile and a quarter in length, with a width of about three 
and one-third-chains at point of narrowest breadth, That portion of 
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the tract corresponding to the short part of said letter—extending in a 
northerly and southerly direction—has a boundary line on the west 
approximately three-fifths of a mile in length. | 
With reference to contention of appellants with respect, to the acs 

of survey conforming to and being within the monuments and bound- 
aries of the location of the claim “as found on the ground at the time 
of the survey,” the report of the deputy who performed the mele in the 
field contains the following statement: 


The survey was made according to the Gounaaries of the tract as claimed ina 
desired by H. C. Jensen, agent. and superintendent of the Fort Alexander Fishing 
Station, but as he was not present at the time the survey was made he could not 
point out the places where the stakes marking the boundaries were originally set, 
or where the traps are generally placed when the cannery is in operation. 


How the deputy could consistently state in the same sentence of his 
report that the survey was made “according to the boundaries of the | 
tract as claimed,” in the face of the further statement therein contained 
to the effect, substantially, that at the time the lines of survey were run 
he was not able, on account of the absence of the company’s agent, to 
locate the situs of the monuments or stakes indicating the boundary of 
the claim, is a matter rather difficult to comprehend. 

These special surveys should not be approved and accepted unless 
executed in accordance with such general instructions as were issued 
to the deputy for the execution of the survey under consideration, in 
words following: 7 es 

You, . . . « , must conform to said act of March 3,-1891, and other laws of the 
United States, the regulations thereunder dated June 3, 1891, the printed manual of © 
‘surveyor’s instructions, approved. December 2, 1889, and other instructions hereto- 


fore issued, or which may hereafter be issued by the said Commissioner, and with 
such special instructions as may be issued from time to time, from this office. 


The provision of the act, and regulations thereunder, mentioned in 
the instructions as above quoted required that these surveys should be 
go run as to embrace a tract of land “as-near as practicable in square | 
form,” and the attorney in the case at bar was notified by departmental 
letter of November 25, 1891, that such requirement a be complied 
with in all cases. Vag 13 i D., 608. | 

The contention of claimants that the survey should be embtieally: in: 
' its present form in order to embrace the improvements belonging to the 
company, is without merit, for the reason that the nearest improvement 
(a building used for a boarding house) on the western portion of the 
claim, to the only alleged improvement (a fish trap at the mouth of the 
creek between corners No.9 and 10) on the eastern portion of the tract, 


| _ are more than a mile distant from each other, and if the limit or total of 


the area—one hundred and sixty acres—anthorized to constitute a single 
entry, in case of actual occupancy of the whole of such area, was allowed. 
the claimants it would have to be in square form with none of the side 
or exterior lines more than one half-mile (40 chains) in length, which 
tule if applied in the case at bar would necessarily exclude from | 
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. arenas and entry: that part of the tract, ae the improvements ther eon, 

forming either ‘the eastern or western portion of appellant’s claim. | 
- The survey embracibg the part of the tract which forms that portion 

of appellant’s claim extending in a northerly and southerly direction 
was made in the form as appears on the plat, in order to embrace as 
much of the creek as possible, and for the apparent purpose of secur-. 
ing to claimants the exclusive ownership, control, and use of the only. 
fresh water supply in that immediate vicinity, but whether it was so 
intended or not it would have that effect if the survey be approved in 
its existing form. While claimants would secure a monopoly of the only 
available fresh water supply, long used by the natives, the said natives 
would at the same time be cut off from the use thereof for domestic pur- 
poses by the line of survey forming the western boundary of appellant’s 
claim, and which runs in close proximity to the village of Kanuleck 
Indians. The said creek appears to be between two and three hundred 
yards distant from said Indian village, and it may be safely held that 


~  Jand in such close proximity to-a native settlement upon which is located — 


‘the sole and long used source of fresh water supply of the inhabitants 
is land which in contemplation of law is actually occupied by said 
natives, and that to accept and approve a survey including within its 
lines the land containing such water supply would be in contravention — 
of that particular provision of section 14 of said act of March 3, 1891, 
which reserves or excludes from purchase and entry all lands “to which 
the natives of Alaska have prior rights by virtue of actual occupation. ” 

The foregoing reasons being sufficient for not approving the survey, 


itis not necessary to notice those assignments of error to which nocon- . - 


sideration has been given, and your office decision of May 11, 1895, 
rejecting the survey, upon the grounds above stated, is hereby athemed: | 


——— 
~ 


ALASKAN LANDS- SURVEY—SWAMP LAND. 
BARTLETT BAy PACKING Co. 
A survey of Alaskan land, that does not follow the requirement. as to square form, 
will not be approved on the ground that the irregularity in form is necessary in. 


order to exclude swamp land, as there is no statutory provision excepting such 
lands from purchase. . 


Secretary Francis to the. Commissioner of the General Land Office, October 


(WW. A. LL) | 3, 1896. (W.M.B.) 


‘With your letter of June 7, 1895, you transmitted the papers relating 
to survey No. 61 executed—under provision of sections 12 and 13 of the 
act of March 3, 1891 (26 Stat.,1095)—by Clinton Gurnee, Jr., U.S. dep - 
uty surveyor, of a:tract of land claimed‘by the Bartlett Bay Packing 
Company, containing 154.10 acres, situate on Ugashek river on the © 
westerly shore of the Alaskan Denisa, and used for a aang and -- 
fishing station. , 
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_ The said survey was suspended, as stated in your office letter, of 
date May 9, 1895, to the United States marshal, ew- “officio ey On: 
general, for the distriat of Alaska, for the reason | 


that more land is included (therein) than is ocoupied by ihe claimants for their 
business, and because the tract is not as near as practicable in square form. | 


| Your office supplemented such action with the suggestion that the 

- survey be amended in manner set forth in its said letter of May 9, 1895, 
wherein it is stated that the survey so amended “would inclide all the 
land oceupied by the claimants for their business, an area of about 14 
acres.” 

Appealing from the action of your files: as above indicated, pak 
lants, as grounds for such appeal, after setting up the usual contention 
in this class of cases with respect to the entire area claimed being — 
needed for their business; that the extended shore line is necessary for 
seining and fishing purposes; and that the survey was made in con- 
formity with the monuments and boundaries of the as contend 
further : 7 


That to extend the boundaries of the claim farther inland would include swamp 
lands which are reserved from sale in contemplation of the future transfer to the. 
State of Alaska. 


It is not necessary at this ae to consider sSeetGe the area claimed | 
by appellants is needed and actually occupied by appellants for the 
transaction of their business, if the survey fails to conform to statutory 
requirement, and rules and Bem anon made 1 in accordance therewith, 
as to square form. | 

The tract embraced in the survey is not as “near as practicable in a 
square form,” as required by law, and for that reason its suspension” 
- Was proper. 

While it is quite evident that the survey was maa to assume its 
present form, embracing a tract of land nearly one mile in length and 
less than one fourth of a mile in breadth, in order to enable claimants 
to secure as extended a shore line as possible, which they claim is 
necessary for seining purposes, yet appellants state that the lines of 

survey could not be run farther inland without including swamp lands 
_ which they allege “are reserved from sale in contemplation of one future 
transfer to the State of Alaska.” 

It has been held by this Depar tment that these special surveys, under 
act of March 3, 1891, cannot vary from the statutory requirement as to © 
“square form” for the purpose of embracing a lengthy shore line for 
seinmg and fishing purposes. It has also been settled by previous 
departmental rulings that there is no provision, statutory or otherwise, 
requiring the lines of survey to conform to the delimitation, by claim- 
ants, of tracts of land sought to be purchased and entered by them. 

There is no merit in appellants further contention that the survey 
should be accepted because the lines thereof had to be run and estab-. 
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lished as shown by the field notes and the plat in order not to take j in 

certain swamp land which they allege to be reserved from sale. 
Under provision of sections 12 and 13 of the act of March 3, 1891 every. 

character of. land composing the body of public lands in the district of 
Alaska—for the particular use and purpose ‘named—is subject to sur- 
vey, purchase and entry, save that “eontaining coal-or the ‘precious - 
metals,” and excepting lands of every character which form the islands 
of the Pribylov Group or the Seal Islands.and the Annette Is! ands, 
which are specially reserved by provision contained i in. sections 14 and. 
15 of said act, from sale and entry for any purpose. | 
Since swamp lands are not embraced in that particular class of lands 

which—on account of their coal or mineral bearing character—are 
reserved from purchase and entry under provision of section 12 of said 
act, lands of said description (swamp) are purchasable and can be 
properly included in the lines of a survey of appellant's claim, if said ; 
- survey be made in conformity with the requirement of existing law. 
For the foregoing reasons your said office decision of May 9, 1896, 
cuspondnert the survey 1 a question, is hereby affirmed. 


WAGON ROAD GRANT—ACT OF APRIL 21, 1876. 


Duncan ET AL. v. THE DALLES Mrtrrary WAaGon Roap Co. (ON 
REVIEW). | : 


An entry of land embraced within the limits of a wagon road grant is not confirmed 
by section 1, act of April 21, 1876, for the reason that when allowed the diagram 
on file did not show said land to be within the grant, if, by the terms of the 
grant in fixing the terminus of the road, the fact that said land fell within the 
grant was apparent. 


Secretary Franeis to the Commissioner of the General Land Office, esis 
(W. A. L.) «8, 1896. BW) 


The case of James M. Duncan ef al. v. The Dalles Military Wagon 
Road Company, involving certain lands in T. 20 8., R. 47 E., W. M., 
Burns land district, Oregon, is again before this Department aon ihe 
motion filed for a review of departmental decision of March rf 1896 (22, 
L. D., 271), in which the action of your office in holding for saneoliationl 
the eneniee made by Duncan and others, for conflict with the grant 
under the act of February 25, 1867 (14 Stat., 409), under which said 
Wagon Road Company lays Slain: was affirmed, 

This motion was entertained May 8, 1896, and returned for service 
and has been again filed bearing evidence of service upon the said com- 
pany, which has replied thereto. 

The act of February 25, 1867 (supra), made a grant to the State of 
Oregon to aid in the construction of a military wagon road. 


from Dalles City, on the Columbia river, by way of Camp Watson, Canon City, and 


Mormon or Humboldt Basin, to a upome Ou. Snake river eppeetie Fort Boise, in Idaho 
_ Territory. ; 


840. ‘DECISIONS RELATING TO THE PUBLIC LANDS. 


Under this legislation. the eastern terminus of the grant was to be at 
a point on Snake river, to which the company duly located and con- 
structed its road. In the preparation of the diagram, however, the 
river was incorrectly indicated. The facts bearing upon the te as 
taken from your office decision, being as follows: 

‘According to the old diagram’ showing the limits of the grant, the sisi river was 


shown to pass through T. 20'8., R. 46 E., whereas the new diagram, now in use in 


this office, shows that the river forms the western ‘(eastern)’ boundary of the frac- 
tional township 20 south, range 47 east, and a tracts are within the primary’) limits | 
of the grant for said company. 


‘Your office decision held that: : | - *e 


Even though the diagram, on file in your office, failed +o show the tracts above 
described, to be within the limits of the grant, it should have been noticed that the | 
plat of survey of said T. 208., R. 47 E., approved by the surveyor-general January 
25, 1876, has the statement endorsed thereon that said wagon road passes through 
sections 18 and 19 to the ferry in the NE. +, Sec. 19. 


It was therefore held that the entries were improperly allowed, and 
with the exception of the one upon which patent had issued, the same 
were held for cancellation: . 

. In the decision uncer review, in affirming your office decision, it was 

| held that: | 

_ The plat of survey in your office of T. 20 S., R. 47 E., shows that the terminus of . 
the road is at the ferry landing on the west bank of the Snake River in the NW. 4 

NE. } of Sec. 19. The tracts in question fall west of a line drawn through that point 
at right angles to we general direction of the last ten miles (the length of a section. 

under the company’s grant) of the road, and are therefore within the limits of the 

grant. See Daily v. M., H. and O. R. R. Co. et al., 19 L. D., 148. . | 

The motion for review urges that these entrymen are entitled to the 
protection granted by section one of the act of April 21,1876 oe Stat, 7 
35), whieh provides: 


‘That all pre-emption and homestead anieeas or entries in duipltanes with any law 
of-the United States, of the public lands, made in good faith by actual settlers, upon 
tracts of land of not more than one hundred and sixty acres each, within the limits - 
of any land grant, prior to the time when notice of the withdrawal of the lands 
embraced in such grant was received at the local land office of the district in which 

such lands are situated, or after their restoration to matket by order of the General — 
Land Office, and where the ‘pre-emption and ‘homestead laws have been complied — 

with, and proper. proofs thereof have been-made by the parties holding such tracts 

or parcels, they shall be conurme® and patent for the same shall issue to the parties 

entitled thereto. 

‘It is claimed that hada the mistake in the representation of the 
river, these tracts were not shown to be embraced within the grant. 
That is, it would appear that they were east of the river and that 
therefore, even though they must be considered as embraced within 
the grant, yet as the diagram did not show them to be within the grant ~ 
they were not formally withdrawn at the date of the allowance of these 
entries, the diagram not being corrected until after the allowance of: 
said entry.. As before stated, under the terms of the grant the road — 
was to be constructed to a point on Snake River, and the diagram as 
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prepared shows said river to. be the Seen terminus. of the grant. 
While the river was incorrectly indicated upon the. map, yet these-facts — 
were sufficient. notice to any one settling or laying claim to land upon - 
the western bank of the river—the same being included wetnin said 
grant. 

- Lam therefore of the opinion that these een are gt entitled to 


. confirmation under the act of April 21, 1876; the previous decision of 


_ the. Department is. adhered to, and the motion for:review is denied. 


| WITHDRAWAL OF CONTEST~REINSTATEMENT. 
WARES ET AL. v. THOMPSON. 


A. contest. based on alleged priority of settlement being withdrawn on a disclaimer 

' of interest on the part of the adverse entryman, and his application to amend his. 
entry so as to embrace different land, should be reinstated, with all rights inci- 
dent EREEOLG, on the withdrawal of the entryman’s oP plication for amendment, 


| "Seer etary y Francis to the Commissioner of the General Land Office, October : 
(Wee Ee) ~ 3, 1896. fg (C, J. W.) 


N ovember 3, 1893, en Thompson or homestead entry No. 3270 : 
for the SE. 4 of section 28, T. 28N., R. 3. E., Perry, Oklahoma. : 
-_ November 6, 1893, John C. Wares filed his affidavit of contest alleg-— 

‘ing that he ane settlement on said tract before Thompson made entry 
and before he or any other person had made settlement thereon, and at 
the same time filed his application to enter the land, which 7 was rejected : 
because of conflict with Thompson’s entry. 

November Ads: 1893, Thompson filed an ‘application to amend. his 
entry so as to substitute the SW. 4 of Sec. 10, T. 28 N., B.-3 E., alleg: . 
ing that on September 25, 1893, he ee settlement (iéreon saa. begati 
to dig a well and build a house with the intention of making it. his 
home, but by mistake he made entry for the SE. 4 of section 28, T, 28 - 
N., BR. 3 E., on which he believed at the time he made entry ne had — 
settled, ana did not discover his mistake until November 6, 1893. On 
‘the same day Wares filed a dismissal of his contest. | 

- December 25, 1893, Reuben M. Bilyer filed his protest en allow: 
ing Phompson's application to amend and also an Peer to enter 
the SW. 4 of section 10, T. 28 N., R. 3 EB. | 

April 26, 1894, Thompson withdrew his application to amend his. 
entry, and on ie same day Bilyer withdrew his protest. ; | 

November 5, 1894, L. B. Hart filed his affidavit of contest diacang 
* that ‘Thompson had abandoned the land embraced in his OnE) for 
| more than six months since.the entry was made. 


December 4, 1894, Wares filed his sworn application to have his cone - 


teat reinstated, alleging, in substance, that he had been misled by the . | 
advice of his atiomey aud the statements of the register. of. the land 
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office, i in dismissing his contest and filing appncauen to enter, as well 
as by Thompson’s repr esentations. | 

His contest was accordingly reinstated. A hearin g was iad at which 
Wares appeared and Hart made default, and the local officers there- 


after rendered a decision in which they found that Wares was the first 


settler on the land and recommended the cancellation of Thompson’s 
entry and that Wares be allowed to make entry for the land. From 

this decision Hart appealed, and on August 20, 1895, your office passed | 
upon said appeal and rever sed the decision of the local officers. ‘Wares. 
has appr eet from your office decision and the same is now here tor 
consideration. 

After stating the record facts substantially as howe set forth, your 
office found that, “These facts show that there is neither law nor 
equity to support your decision” (Meaning the decision of the local 
officers), and they were directed to order another hearing on Hart’s 
affidavit of contest. | 
. This adjudication, that Wares shined no right to the land, either 
. legal or equitable, is alleged to be erroneous and is the chief assign- 
es of error. 

In addition to the record facts already stated certain others appear 
in the record. Wares, on the reinstatement of his contest, was per- 
mitted to introduce testimony from which it appears that fe was the 
settler upon the land in question on the day of the opening ; that no 
one else has ever settled upon or occupied it, and that he and his 
family have constantly resided upon and sulfivated it since October 
— 18935. that most of the land is enclosed, and the improvements are | 
worth two hundred dollars or more; and that he was thus living upon 
and claiming the land at the date of Hart's affidavit of contest, as well 
as at the date of Thompson’s entry. Certain affidavits explaining the 
circumstances under which Wares dismissed his affidavit of contest are _ 
a part of the record, and from these it appears, that he was all the time © 
acting in good faith and seeking to perfect his claim tothe land. That 
when Thompson appeared and disclaimed the land and put on record 
the admission that his entry of it was the result of mistake, he was 
induced to believe, and that by the statements ‘of the register of the 
land office, as well as those made by Thompson, that there was no need 
for the further prosecution of his contest. | 

Wares therefore appears as the first settler upon the land, ati a 
- followed his. initiatory acts with valuable improvements and the estab- 
lishment of residence and the maintenance of residence, with a view to 
obtaining patent and making the land his permanent home. oe 

‘The record and affidavits accompanying it show that as soon as Wares 
ascertained that there was an entry on the land covered by his settle- 
ment, he filed contest against it. That Thompson at once voluntarily 
notified Wares that his entry was a mistake and that no contest would 


2 be necessary but oe he would at: once make known the mistake and 
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have the entry corrected. This disclaimer of intentional entry of the 
land claimed by Wares was filed in the local office by Thompson. It. 
‘was not until this was done that Wares withdrew his contest, simply 
awaiting the action of the Department on Thompson’s application to’ 
correct his mistake. Six months. after’ Thompson’s application aud 
disclaimer was thus filed, it was withdrawn without any notice to 
Wares. It is clear that Thompson having entered this land by mistake 
1t was voidable at his option, and having voluntarily notified Wares 
that he did not claim the land, and having reiterated that disclaimer in 
his application to correct the entry, it was error to allow the withdrawal 
of the application under the circumstances without notice to Wares, - 
and it follows that the action of the local officers in reinstating Wares’ 
contest was proper. Upon its reinstatement Wares occupied the status 
of a first contestant, and Hart under his affidavit was no necessary 
party to the hearing, as the only charge he makes is that of abandon- 
ment of the land by Thompson and not by Wares, and he alleges no 
settlement by himself at any time. 
Your office decision is accordingly reversed and that of the local 
officers affirmed. The entry of Thompson will be canceled, Hart’s affi- 
davit dismissed and Wares allowed to make entry. ~ 


Ory OF GUTHRIE v. NicHors ET AL, 


Motion for review of departmental décision of F Febru lary 17, 1896, 22 
| L. D., 190, denied L by. PeSTOIALY. Francis, October 3, 1896, | 


—_—_—_— 


“RAILROAD GRANT—CERTIFICATION—ACT OF AUGUST: 3, 1854. 


‘EveLisy v. LEAVENWORTH, LAWRENCE AND GALVESTON R,. R. Co. - 


The saveadaiinn of land under a railroad grant, in accordance with the provisions of 
the act'of August 3, 1854, is of no operative effect if the land in fact was excepted 
from the grant. . 


Secretary Francis to the Commissioner of the General Land on October 
(W. A. L.) 8, 1896. - (F. W. C.) 


Edward E. English has appealed from your office decision of Febru- 
ary 26, 1894, sustaining the action of the local officers in rejecting his » 
homestead application presented February 15, 1893, covering the SW, 4 
of Sec. 21, T. 24 8.,R.19 E., Topeka, Kansas, land district, for the reason 
that said tract has been certified to the State of Kansas on account of | 
the grant made by the act of March 3, 1863 (12 Stat., 772), to aid in the 
construction of the road. afterwards known as s the Leavenworth, Law- 
rence and Galveston Railroad. 

From the facts contained in your office dasisinn it appears that this 
tract is within the primary limits of the grant above referred to and was 
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certified to the State on account of said grant February 26, 1873. The 
rights under the grant-attached upon the definite location November 2 27, 
1866. One H. M. Ellis, on January 3, 1861, filed pre-emption declara- 
-tory statement covering this land, alleging settlement December 17, 
1860, Said filing has never been canceled, but, as stated in your office | 
decision, the land was offered land and by law he was required to make 
proof and payment within twelve months from the date of his settle- 
ment. This he failed to do,and your office decision therefore held that — 
the grant was not defeated by reason of said filing. It might be further 
Stated that Ellis, in support of his application, alleges that he commenced 
_ settlementon thislandinthespring of 1861, and thathe has madeimprove- 
- ments upon the land to.the value of about $1500. Whether he ever 
applied to enter the tract prior to the attachment of rights or the cer- 
tification under the grant does not appear in the record now before me. 
The matter presented for consideration by the record is, Was the cer- 
tification of february 26, 1873, operative so as to prevent further dis- | 
position by the United States? 
Lam aware that this Department has repeatedly held that certifica- 
tion of lands under a railroad grant deprives the Department of further 
_jarisdiction in the matter; but in view of the recent decision of the 
supreme court in the case of Weeks v. Bridgman (159 U.S., 541), I am 
of opinion that where such certification, being made as in this case 
under the act of August 3, 1854 (10 Stat., 346), embraced lands excepted 
from the grant, such certification has no operative effect. 

In the case of Weeks v. Bridgman (supra) there was pending at the 
date of the filing of the map of definite location of the St. Paul and 
Pacific Railroad, on appeal from the action of the local officers reject- 
ing the same, an application by one Brott to file a pre-emption declar- 
atory statement for the land there involved, he claiming the right to 
. pre-empt the same as a mail contractor under the act of March 3, 1855, 
His right to make such filing was recognized by this Department in 
1861.. : Notwithstanding such favorable decision, the land was certified 


to the State of Minnesota under the act of August 3, 1854, as a part of 


lands granted by the act of March 3, 1857, to aid in the Conerracuon 
of the St. Paul and Pacific hailroad. . 

_ As stated by the court: | 

But under the granting act, lands to which pre- Senen rights had. Sached, 


when the line was definitely fixed, were as much excepted therefrom as if in a deed 
they had been excluded by the terms of the conveyance. And this was true in 


respect of applications for pre-emption rejected by the local land office and pending 


on appeal in the land department at the time of definite location, since the initiation 
of the inchoate right to the land would prevent the passage of title by the grant, 
and the determination of its final destination would rest with the government and 
the claimant. Railway Company ». Dunmeyer, 113 U.S., 629; Railroad Company ». 
Whitney, 132 U.8.,357;. Bardon v. Railroad companys 145 Uz S., 889; Ard t. Brandon 
156 U.S8., 587; Whitney v. Taylor, 158 U.S., 85. : 

~The net of amine 3, 1854, provided that Siete lands had ee or should be igiekes 
after granted to the. several States or Territories, and the law did not convey the fee 
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simple title of such lands or require patents to be issued therefor, the lists of such 
lands which had been, or might thereafter be ¢ertified, ‘‘shall be regarded as con- 
veying the fee simple of all the lands embraced in such lists that are of the char- 
acter contemplated by such act of Congress, and intended to be granted thereby; — 
but where lands embraced in such lists are not of the character embraced by such 
acts of Congress, and are not intended to be granted thereby, said. lists, 80 far as. 
these lands are concerned, shall be perfectly null and void, and. no ‘right, title, 


' claim, or interest shall be conveyed thereby.” | 


As we have seen, this particular land was not included in the grant, aad the Se0- 
retary of the Interior had so decided on August 30, 1861, when he determined that. 
the pre-emption right had attached. And since it was not so included nor subject 
to disposition as’ part of the public domain, on October 25, 1864, the action of the 
land departmentin including it within the lists certified on that ony was ineffectual. 
Noble #. Railroad Co., 147 U.S., 165, 174. 

As. against Brott the pent aGad ior had no operative Stent 

It is also objected that Brott was not a qualified claimant under the act of 1855, 
because that act only applied to a contractor engaged in carrying the mail through 
. any of the Territories west of the Mississippi, and because it does not appear that 
his declaratory statement was ever accepted or recognized, or that he made proof of 
his occupation. of the land as a mail station, but these and other like objections 
involve questions between Brott and the government, already determined in his 
favor, and which the railroad company and its grantees are not in a posiuon to raise 
upon this record. 


The grant under consideration, namely, the act of March 3, 1863, 
contained a like exception to that considered by the court in the case 
of Weeks v. Bridgman (supra), and if the initiation of the inchoate 
right to the land was sufficient to defeat the grant, surely the perfected 
proceeding resulting in the allowance of Ellis’ filing; which was still of 
record uncanceled at the date of the definite location of the company’s 
road, is sufficient to except the tract now under consideration from the 
operation of the grant of 1863. This being so, the action of the Land 
7 Department in including it in the lists of 1873 was ineffectual. 

- . I must therefore reverse your office decision and direct that Hilis be 
permitted to complete entry upon his application heretofore. presented. 
| So far as this may be iu .conflict with any previous holding of this 
Department, as to. the effect of an outstanding certification, such pre- 
vious holding will be modified; and in the administration of these 


grants, the certifications made under the act of 1854 will only be con- 


sidered as operative where pUney. include tracts actually cae by the : 
grant. | : 


_ Ai WALKER vo, TAYLOR. a 
Motion for review rot departmental decision of J aly 13, 1896, 23 L. D., - 
110, denied by Secretary Francis, October 3, 1896. : 
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RAILROAD’ LANDS-AUT OF SEPTEMBER 29, 1890. 
CROWLEY v. RITCHIE EY AL. (ON REVIEW). 


Lands restored to the public domain by the fringe act of September 29, 1890, are 
subject to settlement from the date of the passage of said act. : 


Secretary. Francis to the Commissioner of the Conve Land Office, October 
(W.A.L) 3, 1896. | — (C. J. W.) 


Margaret Ritchie, Char ibs C, White, John Provost, and. John J. 
McCoy, sent their applications by mail to enter the NW. 4 of See. 9, T. 
48 N., kh. 7 W., Ashland, Wisconsin. Margaret Ritchie’s application 
was for the whole of said NW. +4, Provost’s for the north half, White’s 
for the SW. 4 of said NW. 4 and MeOoy’s for the SE. 4 of said NW. #. 
These applications were all received at the local office 5 mail prior to 
9 o’clock, A. M., on November 2, 1891, the announced hour of the open- 
ing. All the lenis alleged cublemont on the land applied for. and 
the local officers held said applications to be simultaneous. Daniel C. 
Crowley at two minutes past nine o’clock, A. M., on November. 3, 1891, 
appeared in person and filed application to enter the land in dispute, 
alleging settlement thereon. A hearing was ordered to determine the | 
rights of the parties. Said hearing commenced on January 4, 1892, all 
the parties appearing in person and by attorney. Thereafter the local 
officers held that the application of John Provost as to the N. 4 of the 
NW. 4, of John J. McCoy as to the SEH. 4 of the NW. 4, of Daniel C. 
Crowley as to the entire NW. 4 should be dismissed, and the applica- 
tion of Margaret Ritchie allowed. The losing applicants appealed 
from the decision, and on September 14, 1892, your office passed upon 
the case and affirmed the finding of the local officers. From this deci- 
sion the losing applicants appealed tothe Department, and on May 21, 
1894, the case was passed upon here, and your office decision was 
reversed and the right of entry awarded to Crowley. The losing 
parties filed motion for review, and on March 7, 1896, said motion was 
here considered aud denied. 

A motion for re-review has been filed, based upon. the Spud: that 
this was one of. a batch of cases held up for along time for the purpose 
of determining whether or not they were within the rule laid down in - 
the case of Smith v. Malone (18 L. D., 482), and that this case was 
erroneously held to-come within said rule, while all of the other cases 
were held to be free from said rule, although they involved the same 

questions involved in this case. It was not discovered that the land 
. in question in this case was within the ten mile limits of the Wisconsin 
Central Railroad grant forfeited by the act of September 29, 1890 (26 
Stat., 496), and therefore within the rule announced by the. supreme 
court in the case of Forsyth ». Wisconsin Central Railroad Company 
(U. S., Vol. 159-46), until after the opinion of March 7, 1896, was ren- 
dered, and the motion for review denied. The opinion was based upon 
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fhe: assumption that the land was in reservation and not subject to 


entry at the date of the several applications, except that of Crowley. 
It turns out that the Department was inistaken as to this fact, and this 
is deemed sufficient reason for the reconsideration of the former depart: 

mental decisions In this case. The departmental decision of May 21, 
1894, which reversed your office decision of September 14, 1892, rested 
solely upon the supposed fact that the land was in reservation at the 
time all of the applications to enter were made, except that. of Crow- 
ley, and for that reason the doctrine in the case of Smith v. Malone 
was invoked. There was, therefore, a mistake of a material fact in 
said decision, which mistake has been followed in subsequent depart- 

mental action in the case, but which should now be corrected. Under 
this view of the case, the facts disclosed by the record as to the acts 
of settlement performed by the several applicants become: important. 
In reference to the acts of settlement, the local officers found as follows: 


The condition of the land at the time Margaret Ritchie established settlement 
thereon was wholly unimproved and uncultivated, that there were no marks upon 
any of the corners indicating that any person claims this land; it was free from 
Improvements of any kind; that she had no notice of.any prior claim of any party, 
and that she followed uP her settlement with Beaidence and improvements is 
undisputed. : a 


Your office made the following finding from the record: 


. The preponderance of the proof is that Crowley is a single man ; that he went on 
the land on the morning of November 2, after twelve, cut brush aaa started a house, 
cut down some trees and built a house two logs high; remained there eight hours; 
he has since built a house and cleared some Brush he went on the land again 
December 1, stayed three days and built his house on ‘the 8th; he never lived in the 
_ house; it was built of logs, pole roof covered with boughs anil earth ; no floor, no 
furniture; the house was not finished at date of-hearing. House worth $25. He 
saw Mrs. Ritchie’ s house when he went on the land to build his house. I find that 
_ John Provost made his settlement and improvements on. the NE. + of the section, 
and I do not find sufficient evidence to show any settlement or ‘anrowemérie on 
the NW. 4, the land in controversy, to give notice of any intention of claiming the 
same. I also find from the evidence that McCoy made his settlement and improve- 
monts on the NE. 4and not on the quarter-section involved, and that he made no 
such Huprovements.’ on the NW. 4} as to gtve notice of baa) intention of claiming the 
same, ‘ 

As to the claims of Pave McCoy and White, whilst their applications were 
simultaneous with Mrs. Ritchie’s, their settlements and improvements having been 
made on other quarter-sections than the one in dispute and having given no legal 
notice of claim to any part of the NW. 4 they can claim nothing by reason of noe 
settlement on other quarters. 


‘The facts found by the local: eficars and by your office are in minors 
-with the record. In: departmental’ decision of March 7, 1896,it was _ 
-held that Mrs. Ritchie could take no benefit from her ‘acts of settle- 
ment and occupancy performed. prior to. the hour of opening on Novem: 
ber 2, 1891, which holding was error, Since the tract was subject to 
‘settlement Fon September 29; 1890. It’ appears, therefore, that the 
finding of the local officers and your office should have been affirmed 
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instead of reversed. Departmental decisions of May 21, 1894, and 

March 7, 1896, are revoked, in so far as they deny to Margaret Ritchie 

the right to make entry and perfect her claim to the land in dispute, 

and your office oOo” of September 14, 1892, awarding the land to 
her, is affirmed. | | : 


AURORA LopE v, BULGER, HILL AND NueceEer GuLoH PLACER. 


Motion for review of departmental decision of July 13, 1896, 23 L. D., 
95, denied by Secretary Francis, October 3, 1896. 


SCHOOL TANDES Or eae 28, 187 O. 
MILLER ® STATE OF NEBRASKA. 


By section 2, act of toni 28, 1870, seieniiay the jurisdiction of the State of 
_ Nebraska over the territory added thereto by the provisions of said act, Con- 
gress conferred ‘upon said State all the rights incident-to the original enabling 
act, and it therefore follows that the reserved school sections, embraced within 
such added territory, passed to said State by such transfer of jurisdiction, 
tliough the statute does not in terms make an express grant thereof to the State. 


Secretary Francis to the Commissioner of the General Land Office, October” 
(W. A. L.) * 38, 98960 0% * see (A.B. P.) 


It appears from the record in this case that on March 15, 1895, James 
A. Miller applied to.make homestead entry of lots 3, 4, 6 and 7 , See. 
36, T. 389, R. 48, O'Neill, Nebraska. | 
~ The. 66s officers rejected his application for the reason that the land 
is part of a section belonging to the State of Nebraska for the support 
of common schools. On appeal to your office the action below was | 
affirmed. Miller again appeals. 

‘The land was originally within the Territory of Dakota, but now lies 
in the State of Nebraska, south of the Missouri River. - 

By the fourteenth section of the act of March 2, 1861 (12 Stat. , 239), 
organizing the Territory of: Dakota, it was peomidedl: 


| That when the land i in said Territory shall be surveyed, under the direction of the 

government of the United States, preparatory to bringing the same into market, sec- 
tions numbered sixteen and thirty-six in. each township in said Territory shall be, 
and the same are hereby, reserved for the purpose of being applied to schools i in the 
States hereafter to be erected out of the same. 


‘The State of Nebraska was formed under: the act of April 19, 1864 
(13 Stat., 47), whereby the middle of the channel of the Missouri River 
was established as the eastern, and in part the northern boundary 
lines thereof. As the river then ran, ‘the Jand in question was left to 
the north, and in the Territory of Dakota.. Subsequently, however, the 
channel of the river changed eee at this poe and the land in 
een fell to the south thereof. . 7 . a 
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- By the seventh section of the Nebraska Siapling act, there was | 
granted to the State for the support of common schools, sections six- 
teen and thirty-six of every township therein, but the land in question 


was not within the then prescribed. limits of the State. 


Subsequent to the change in the channel of the river, however, the 
Congress, by act of April 28, 1870 (16 Stat., 93),.appears to have recog- 
nized the change, and in ae thereof, provided that upon Nebraska’s 
giving her consent thereto in the manner prescribed, which was done, 
the center of the main channel of the Missouri River, as it then existed, 
should be the boundary liné between the State and the Territory of 
Dakota, at certain stated points, which placed the land in controversy 
- within the limits of the State of Nebraska. 

By the second section of that act it was provided: 

That'the respective jurisdictions of said State and Territory | Ss ot. uo shall: 
extend to and over all of the territory, within their limits, according to the line 


herein designated, to allintents and purposes as fully and completely as ifno change .— 


had taken place in the channel of said Missouri river. And the Secretary of the 
Interior is hereby authorized and required to cause to be made all necessary surveys - 
and meanderings, and to order the transfer of all pies papers, and documents 
which may be necessar y in the premises. 

The substance of appellant’s contention is hae inasmuch as the lands 
affected by said change in the channel of the river were thus trans- 
ferred from the Territory of Dakota to the State of Nebraska after the 
passage of the enabling act under which said State was formed, there 
- never has been a grant to the State, for school purposes, of sections — 
sixteen and thirty- six of the townships embracing said lands. —__ | 

It does not appear to me that this contention could, in any event, 
avail the appellant, for the reason that if said seations sixteen aul 
thirty-six do not belong to the State of Nebraska for school purposes, 
they are still in a state of reservation under the act organizing the Ter- 
ritory of Dakota, and therefore could not be entered under the publie 
land laws. 

The reservation in the Dakota territorial act, of sections sixteen and 
thirty-six of every township therein; was for the purposé of applying. 
the same to schools in States thereafter to be erected out of said 
~ Territory. . 

In view of the change in the channel of the Missouri River, and of — 
the subsequent legislation by Congress relative thereto, as stated, it is 
- clear that the State of Nebraska was in part erected pat of the iatias 
affected by said change and legislation. While not within the limits — 
prescribed by the Nebraska enabling act of 1864, they were :brought 


within the boundaries of the State as extended by the act of 1870, and | 


thus became a part and parcel of the lands of that State. 

The remaining question is, whether the State of Nebraska is entitled 
to sections sixteen and thirty- six for school purposes. We have seen 
that by the act of April 28, 1870, the jurisdiction of the State was 
extended to and over the noel neanired territory, to all intents and 
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purposes as fully and completely as if no change in the channel of the 
Missouri River had ever taken place. By that act it was the intention 
of Congress, in my judgment, to place: the lands within the newly 
defined boundary limits of the State of Nebraska, the same as though 
they had originally fallen, and subject to all the provisions, conditions: 
and limitations relative to the lands which did fall, within the bound- 
ary limits as prescribed by the act under which the State was formed. 
In other words, it was the purpose of the act to place the lands within 
the jurisdiction of the State of Nebraska, subject to all the conditions © 
and restrictions imposed, and with full right in the State to all the 
privileges granted, by the original enabling act. 

If the main channel of the Missouri River had always been where it 
was at the date of the passage of the act of 1870, and is now, then the 
said lands would have fallen within the original jurisdictional limits of 
the State of Nebraska, and would have been in all respects subject to 
the operation of the act under which the State was formed; and sec- 
tions sixteen and thirty-six of every township thereof would have passed 
to the State by that act. It was in that position exactly that Congress 
intended to place the lands, in my judgment, when by the second sec- 
tion of the act of 1870 it extended the jurisdiction of the State of 
Nebraska to and over the same, “as fully and completely as if no 
change had taken place in the channel of said Missouri River.” And 
although that act is without words of express grant of sections sixteen 
and thirty-six to the State of Nebraska for school purposes, yet the 
intention of Congress. obviously was to transfer said sections (and the 
other lands embraced by the act) to said State, the same, and with 
like effect, as though they had originally been a part of said State. 
- It can hardly be presumed that Congress intended to continue the 
reservation of sections sixteen and thirty-six, under the Dakota terri- 
torial act, after the lands had been thus transferred to the State of 
Nebr aska, without any purpose for such continued reservation, specified 
or otherwise. 

I am of the opinion, therefore, that the land here in question belongs 
to the State of Nebraska for school purposes, and the decision appealed 
from is accordingly affirmed. | 


CHILDS v. PLOED, 


“Moti on for review of dspactmontal decision of April 6, 1896, 22 L. D., 
442, denied by Secretary nents October 3, 1896. | 
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‘RAILROAD GRANT—INDEMNITY SELECTION S—-ADYVERSE CLAIM. 
GAMBLE V. NORTHERN PACIFIC R. R. ‘Co. 


Indemnity selections of the Northern Pacific resting on alleged losses east of 

Superior City, regular and legal under the existing construction of the grant 

' at the time when made, should be protected under the changed construction of 

the grant, with due opportunity to assign new bases, as against intervening 
adverse claims. | ak 


Secretary Francis to the Cominissioner of the General Land Office, October 
(W. ALL.) | ‘8, 1896. 7 (F. W. ©.) 


With your office letter of May 20, 1896, was forwarded an applica- 
tion, filed in behalf of E. R. Gamble, for a writ of certiorari, in the case 
of Gamble v. Northern Pacific Railroad Company, involvirig the SW. 4 
of Sec. 31, T. 147.N., R. 49 W., Fargo land district, North Dakota. 

The tract is within the indemnity limits of the grant for said. com- 
pany and was included -in the company’ S selection list No. 6, filed 
March 12, 1883. . 

Said list was not accompanied by a list of losses as HARGE for the 
selections made, but an amended list was filed October 12, 1887. This 
_ list contained losses, but were in bulk, not tract for tract, with the 
— Selected lands. 

On February 23, 1892, further amendment was vanaas py aeuncinp | 
the losses tract for tract with the selections. The losses aeeIEnee were, 
liowever, in Wisconsin and east of Superior. , 

On November 13, 1895 (21 L: D., 412), this Deparencnt held that the 
grant for the Northern Pacific Railroad Company did not extend east 
of Superior, Wisconsin. | | | 

It was further held in said opinion, that: 

I further learn upon inguiry at your office that the lands east of Supsrios City — 
were made the basis for the selection of a large quantity of lands from the indem- 
nity belt. of the company’s grant in North Dakota. These selections having been — 
made some while ago, many, if not all, of the lands selected have, perhaps, been sold 
by the company. 

_ The previous action of this DSR AAGH giving color to the company’s right to a 

grant east of Superior City, and the application of the rule that the indemnity lands 
should be selected nearest to those’ lost, were the probable causes for the specifica- 
tion of these lands as a basis for the selections referred to. 

In view thereof, I have to direct that the company be allowed sixty days from . 
notice of this decision within which to specify a new basis for any of its indemnity 
selections avoided by this decision, and that during that period no contests against 
such selections, where the charge is that the basis was made of lands east of Superior 
City, or application to enter under the settlement laws, will be received. 


- Acting under this holding the company, on November 25, 1895, filed 
a further amendment to said list No. 6, substituting losses in Montana. 
‘Gamble’s claim rests upon an application tendered on March 20, 1895, 
and rejected for conflict with the company’s selection, from which action 
he appealed, This appeal was dismissed by your office because the 
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Service made - was held not to be sufficient to bind the company, | i. bu 
that no sufficient service was made upon the company. 

It has been repeatedly held that an application for een will 
not be granted where substantial aneyce has been done in the action 
complained of. 

Your office sustained the aeeeetiaa of Gamble’s application for con- 
flict with the company’s selection, but denied him the right of further . 
appeal, because no sufficient service had been made of the appeal from 
- the action of the local officers. 
In support of the application under consideration it is urged that the 
selection of record, at the date of Gamble’s application, was invalid, 
being without a sufficient basis, and could not be amended in the 
presence of his adverse claim. 

It must be admitted that, as a. general proposition, amendment can 
not be made, or a defect cured, except the same be subject to interven- | 
ing rights, but here the selections were to be made under the direction 
of the Secretary of the Interior. 

Under the rules established, in view of ‘ng previous action of ie 
Department tacitly recognizing the grant and making a withdr awal of 
the lands upon the location east of Superior, it became necessary for 
the company to resort, in its selections, to the losses east of Superior. — 
It is true that the Department afterwards held that there is no grant. 
east of Superior, but it would be inequitable to avoid a selection made | 
in accordance with .departmental regulations, simply for the reason 


. that. change had been made in the construction of the grant, withont 


first affording the ney an opportunity to comply oe the nonaneee 
condition. 

As before stated, the selections are inde under the aieation of the 
‘Secretary of the Interior, and as the selection made before the decision 
of November 13, 1895 (supra), was in all respects regular and legal 
under the previous construction of the grant, it was not the intention. . 
to avoid the same by said decision, but rather to afford the company, 
within a limited time, an opportunity to supply a new basis, which it 
has done, and no exception has been taken to the sufficiency of the 
same. It is therefore held that the rejection of. Gamble’s application 
was proper, and that the pendency of his appeal was no bar to the 
allowance of the amendment in the company’s selection, under the 
.circumstances before detailed. . 

‘The application is ore gly denied, 


SHBLDON Vv. Roacn. 


- Motion for review of departmental | decision of May 23, 1896, 99 L.D., 
630, denied by Secretary Francis, eer 3, 1896. 
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- RELINQUISHMENT—MINERAL LAND—LIMESTONE—LODE LOCATION, 
LONG v, ISAKSEN. 


An instrument executed by a homestead entryman purporting to waive all claim to | 
~ any mineral land embraced within his entry, but which does not in terms sur- 
render any specific legal sub-division, and was evidently not intended as an 
abandonment of any specific tract, should not be regarded as a relinquishment. 

A lode location on a bed or ledge of Jimestone is not authorized under the provisions 

of the mining Jaws. 

To exclude land from appropriation anise the homestead law, on the eeddnd that it 
contains a valuable bed of limestone, it must affirmatively appear that the land 
is more valuable on account of the stone contained therein than for agricultural 
purposes. . 


Secretary Francis to the Commissioner of the General Land Office, October 
(W. A. L.) a 3, 1896. | 7 (PSG) 


The land involved in this controversy is lots 4 and 5 and theS. $ of - 
the SW. 4 of Sec. 20, T. 108., R. 10 W., W. M., Mee ey Wash- 
ington, lana district. 

The record shows that Elias Isaksen made homestead exiny of said 
tract August 19, 1889, and after publication notice, made commutation 
proof before the clerk of the superior court of Pacific county, Wash- 
ington, February 28, 1891, making and filing the usual non-mineral 
_ affidavit. In answer to question No. 10 of final proof in relation to the 

presence of mineral on the land, the claimant said—*On a small por- 
tion of the tract there are indications of lime, but of no known value.” - 
The proof was transmitted to the local office, when, for some reason, 
wholly unexplained by the record, on March 5, 1891, it required him to 
furnish “affidavit or additional proof as to the mineral character of the 
land.” 

On March 17, 1891, Ira M. Long filed an uncorroborated affidavit of 
contest against said entry, alleging that it “contains a valuable min- 
eral deposit consisting of a ledge or lode of limestone” which “renders 
said tract much more valuable for minerals than for agricultural or any 
other purpose;” that this. was well known to claimant, and that his. 
final proof testimony as to its non-mineral character “was and is 
untrue.” | 

On March 30 foliowing the claimant asked for sixty days in which to 
comely with the order of March 5, which was granted. On the same 
day—March 30—there was filed in the local office this statement by 
Isaksen—- 

I, Elias Isaksen being first duly sworn state that I am the same person who made 
homestead application No. 6800 on'S. 4 of SW. 4 and -lots 4 and 5, section 20, T. 10 
north, range 10 west, Wil. Mer., and offered proof thereon the 2d day of February 
_ 1891; that the indications of lime referred to in said proof in my own affidavit crops 

out on lot 5 near the northern boundary and indications of the same are found in the 
immediate vicinity of said outcropping; that I was not at the time of giving said 
testimony and am not now informed of the full extent of said indications or crop- 
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‘pings of limestone; but am now informed that aia limestone cropping is a mineral 
deposit of value me have become convinced of that fact since making said proof; 
that it is no part of my purpose fo include in my homestead claim any mineral laud 
or lands not properly and legally subject to such homestead entry, and that said 
proof was not intended to secure any mineral lauds; that I hereby expressly consent 
to the exclusion of said ledge or mineral deposit from, my said homestead.entry, and 
ask that my homestead final receipt be issued so as to exclude such portions of lot 
_ No. 5 and 4 as includes said mineral deposit or any mineral claim located thereon. | 

On May 11, 1891, W. ©. Kellum made yaa to purchase lot 5, . 
ander the timber and stone act. . 
On May 11, 1891, Samuel L. Tee filed a notice of the location of the 
“Little Bob” miAcer mining claim on May 6, preceding. This is 
described by metes and bounds, and is said to oem twenty acres in 
lot 5. On the same day Levi F. Hodge filed a similar notice of the 
location of the “Belle” placer, purporting to have been located on 

May 6, and to contain twenty acres in lot-5 also. 

On October 27, 1891, Isaksen filed an affidavit sworn to July 11, 
preceding, in which he alleges that he cannot understand the English. 
language well enough to talk it intelligently; that he is informed that 
a paper filed by him is a relinquishment of a part of his homestead — 
entry; that he did not understand the object and effect of it when he 
signed it, and signed it under the advice of | 3 


~ counsel whom i understood to tell me that if I would sign said paper my entry on 
said land on which I had submitted final proof would be perfected thereby, and 
that existing obstacles to the alowance of said proof would be thereby removed 3. 


- that he never intended to relinquish his entry or any part thereof, and 
would not have signed the paper had he known it to be a relinquish- 
ment.. He requests that he may be allowed to withdraw it. 

On November 5, 1891, Hodge filed an affidavit of contest against lot 
5 of Isaksen’s homestead entry, alleging that the ground is “wholly 
unfit for cultivation and is solely valuable for the deposit of limestone 


thereon.” 
On the same day W. C. Kellum filed affidavit of contest against 


Isaksen’s homestead entry of lot 5, alleging that it was “not subject 
to entry under the homestead laws, and was taken and was held for 
speculative purposes, and not for agricultural purposes.” - 

For some reason tmexplained by the record notice of contest was’ 
not issued until February 12, 1892, when it was issued on the Long 
contest. (The testimony shows that Long transferred his interest in 
the mining claim to Horatio J. Duffy, August 20, 1891, who does not 
appear anywhere in the case, except as a witness for contestant.) This 
notice was served on Isaksen, Kellum, Tee and Hodge, the testimony 
to be taken .before a United States Commissioner at Astoria. Long 

and Isaksen appeared, but the others made default. oo 

As a result of the hearing the local office r ecommended that the . 
homestead entry of Isaksen should be canceled as to the land in lot 5 
included in Long’s mineral location. Isaksen, Hodge and Kellum 


DECISIONS RELATING TO THE PUBLIC LANDS. (855 


appealed, and your. office, by letter of January 26, 1894, affir med the 
action below, wherenpon Isaksen prosecutes this appeal, assigning sev- 
eral grounds of error, among others, alleging that it was error to hold 
a ledge of limestone to be mineral within the meaning of the statute, 
and that the claimant executed and delivered the so- cae. relig etek: 
ment advisedly: 
First, in regard to this. S0- called relinquishment: It is very question- 
_ able in my mind whether, under any circumstances, this. instrument 
- could be construed as a pol aiushniene It will be observed that it. 
does not. contain words of grant; it does not in terms relinquish to the: 
government any thing; he does not surrender to the United States any 
defivite tract of land, but by the statement leaves it to be determined: 
in the future whether there is any mineral that would reserve . the: 
land from homestead entry. He does not state that it does exist, but 
says he is “now informed that said limestone cropping is a Fnohal 
deposit of value;” that he has become convinced of that fact; that it 
was not his intention to iticlude in his homestead claim ‘mineral land 
or lands not properly and legally subject to such homestead entry 2 
and by this statement consents “to the exclusion of said ledge or min- 
eral deposit from my said homestead entry,” and that it may be excluded 
- from his final receipt. 
It is apparent that'the local office did not consider this such a relin- — 
quishment as authorized it to cancel any part of the entry. At least, 
they did not do so, and in refusing or neglecting to do so, AS wee cise 
may be, I think they were fully justified. | | 
But aside from this, I think the evidence clearly shows that it was 
not Isaksen’s intention to relinquish any part of his land. It is shown 
that he is a native of Norway, and that he does not understand the | 
English language sufficiently to transact business, and that one Olsen, 
who is called “Judge” Olsen, because of his having been prOhiie 
judge of the county, was his friend, counselor, and interpreter. It was 
through the efforts of Olsen, with the assistance of Long, that this — 
paper was secured. Long’s contest had been filed on March 17, pre- 
vious to the execution of this paper. It appears that lJsaksen was 
anxious to get his final receipt, and he was informed by Olsen that if 
he. would sign this paper Olsen and Long would at once. procure the 
same. There can be no doubt as to Long’s interest and anxiety in the. 
matter. On the same day this instrument was signed, he located a | 
lode claim on the Jand, “to be known as Bear River Lime and Cement 
Claim.” It is also shown that he—Long—paid the expenses of the 
execution of this paper. Olsen swears that he interpreted the paper. 
to Isaksen, and both Olsen and Long swear that they were present 
when the district clerk who took the acknowledgement asked Isaksen if 


~ he understood it, and he answered that he did. No one swears but 


‘Olsen that Tenksen understood this to be arelinquishment. Isaksen 
claims that he did not so understand it, and I think the circumstances. 
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connected with the matter corroborate his statement. He swears that 
he did not know of any claim of relinquishment on his part until he 
saw a letter from an attorney in Vancouver, dated April 15, 1891, 
addressed to Olsen, evidently in reply to.one Olsen had sent him, in 
which this attorney said the local officers could not cancel any part of 
-Isaksen’s entry, because no legal subdivision was specified, and until 
the mining claim was segregated by an official survey the matter would 
rest in statu quo. Isaksen swears that this was the first knowledge he 
had of relinquishment, and for the first time in their intercourse he mis- 
trusted Olsen. He therefore immediately consulted another attorney, 
and the result was the filing of | ‘his disclaimer of any intention to 
relinquish. | 

‘I cannot escape the conclusion that Isaksen was acting in good 
faith in this matter, and that it was not his intention to surrender any 
part of his entry. The entire transaction on the part of Long and 
Olsen is so persuasive of an intent to advance their own interests at 
the sacrifice of Isaksen’s, that one is justified in looking with suspi- 
cion upon their demeanor. ‘The conduct of Olsen, who was the confi- 
dential friend and paid attorney of Isaksen in going upon the witness 
stand in behalf of Long and volunteering testimony of other transac- 
tions aside from this that was intended to cast discredit on his client, 
and which were not in issue, is not calculated to Impress one with i 
entire disinterestedness. 


For these reasons I cannot concur in the decisions below holding this 


instrument to be a relingutshment, or the conclusion that Isaksen 
intended to make a relinquishment, (Vide Ficker v. Murphy, 2 L. D., 
135.) 

Your office also decided in the case at bar (1) -that the land in con- 
troversy is more valuable for the deposit of limestone than for agricul- 
tural purposes, and (2) that lime is a mineral. within the purview of the 
statute, and on the latter proposition cite as authorities a letter by 
Commissioner burdett, dated January 28, 1875 (2 C. L., O., 55), and 
‘W. H. Hooper (1 L. D., 560). | 

The letter of Goummiscionet Burdett, referred to, is addressed to 
H. ©. Kolfe, and is in full as folows— 


In reply to your Jetter of the 13th ult, I have to state that jane which are more 
valuable on account of deposits of limestone or marble than they are for purposes of 
agriculture may be patented under the mining acts of Congress. — 


If this expression of opinion could be dignified as the legal opinion 
of your predecessor upon the law involved in this proposition, it would 
not be binding on the Department. But this is evidentiy a letter in 
reply to an inquiry, the full nature of which we are not advised, and 
should not, in my judgment, be accepted as an authority, even by your 
office, warranting the location of limestone as a lode claim. 

In the Hooper case the sole question was as to whether g ae could. 
_be taken under the placer mining laws. 
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From my view of the matter neither of these suenonties sanort the 
proposition decided by your office, nor do I find any decision of the 
Department wherein it is expressly held that a lode location may be 
made on a bed or ledge of limestone, but in every instance where it has 
been allowed it was under the placer law. On the contrary it was 
expressly held in Shepherd v. Bird et at. (17 L. D., 82), that a tract con-- 
taining limestone “was not subject to location and a as a lode 
claim,” 

I do not believe that a bed of limestone can be construed as a “vein 
or lode,” or “vein, lode, or ledge,” as those terms are used in sections 
2320 and 2322, Revised Statutes. These terms are synonymous, and 
are used by Congress only in connection with such metals as are named ~ 
when found in “rock in place.” | ae 

In mining, ledge i is a common name in the Cordilleran region for the lode, and for 
any outcrop supposed to be that of a mineral deposit orvein. (Century Dictionary.) 

‘Where limestone, or any of the other substances mentioned in Max- 
well v. Brierly (10 C. L. O., 50), and in the circular of January 30, 1883 
(9 Id., 210), are permitted to be located and entered as a placer it must 
appear affirmatively that the land is more valuable for limestone than 
for agricultural purposes, or, aS said in the circular above referred to, 
the applicant must “show that the lands are not valuable for any other 
purpose than the one for which application is made.” 

So far as shown by the testimony, there has never been a pound of 
the rock used for commercial purposes. The testimony as to its value 
is purely speculative; that is, the witnesses fix a value on the land on 
the hypothesis that the outcropping ledge is continuous and that the 
rock may be successfully used for cement or lime. The tests made of 
the rock to ascertain its properties are. crude in the extreme, simply by 
pouring acid over it, and burning pieces of the rock in an open fire. 
The expert geologist or mineralogist says, when asked the proportion 
of the constituents,—“‘I only know that approximately, as T made no 
analysis. I only made home tests.” 

In view of what has been done by the mineral claimant to test the 
rock and to develop his claim, it seems a little short of absurdity to 
assert, as do some of his witnesses, that the property is worth trom 
seven thousand to ten thousand dollars, or, as said by one witness, 
‘fifteen thousand dollars or more,” for mining purposes. The value of 
the tract for agricultural purposes is estimated by contestant’s wite 
nesses, varying in amount from ten to forty dollars per acre for wae 
they call the “tide lands.” 

The testimony for the defendant shows that all the lands included in | 
the homestead entry are valuable for agricultural purposes. One of: the 
witnesses held lots 4 and 5 where it is claimed mineral exists, for quite. 
a number of years, under the pre-emption and homestead laws, aud 
sold his improvements to Isaksen for $150. His witnesses are men liv- 
ing in the neighborhood, who have an. opportunity to judge of the 
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value of the lands, and they put the value of these lots for agricultural 
purposes at $5,000. There is also testimony tending to show that this 
ledge of limestone has been practically tested, and that it is valueless; — 
also that it has been worked in the past and abandoned, because 
unprofitable. The defendant has lived on the land, and probably has 
— done as much improvement as his circumstances Coan permit. In fact, 
his good faith is in no wise impeached by any creditable evidence. 
In my judgment the evidence signally fails to prove the land more — 
valuable for mineral than for agricultural purposes.- . 
Your office judgment is therefore reversed, and the local officers are 
cee to approve Isaksen’s final proof. 


——r 


JoEnL Fay. 


Motion for review of departmental decision of March 19, 1895, 20 
L. D., 247, denied by Secretary Francis, October 3, 1896. 


FINAL PROOF—PROTEST—HEARING~—DECISION. 
SPAULDING v. DAVIS. 


In the disposition of a case arising on a protest against final proof, where a hearing 
is ordered to deterniine priority of right, and evidence duly submitted, the 
respective rights of. the parties as well as the regularity of the proof should be | 
considered. 


Secretary Francis to the Commissioner of the General Land Office, October 
(W. A. L) | 3, 1896, (J. A.) 


The land involved herein is the 8.4 of the NE.4 and the SE. 4 of the 
NW. 4 of Section 15, T.5 N., R. 21 W., Missoula, Montana, land district. 

~ March 3, 1893, Robert Davis filed declaratory statement for said tract 
under the Act of June 5, 1872 (17 Stat., 226), providing for the sale of 
lands in the Bitter Root valley, Montana, to actual settlers. On May 
7, 1894, Henry H. Spaulding filed a declaratory statement for the tract 
under the oe act. 

January 2, 1894, Davis gave notice of intention to make final nies 
on Febrnary 15, 1894, but for some reason not. appearing from the record 
he failed to make proof. March 14,1894, he gave notice of intention to _ 
make final proof on April 26, 1894. He appeared at the time set for 
taking final proof, but tinding that Spaulding had appeared as pro- — 
testant, failed to submit his proof. May 5, 1894, he again gave notice 
of his intention to make final proof. Notice for publication issued on — 
the same date, directing final proof to be taken before a United States. 
circuit court commissioner at H amilton, Montana, on June 29, 1894, and 
specially citing Spaulding to appear and cross-examine Davis and his . 
witnesses and to offer proof in answer. Instead of offering his proof 
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in accordance with the requirement of the circular of December.15,1885 
(4 L. D., 297), between the hours of 8:00 A. M. and 6:00 P.M. on June | 
29th, Davis offered his proof very early in the morning, according to 
the soinmilscioniers affidavit on file in the case, between the hours of six. 
and seven o’clock. The proof was carried away from the comimission- 
er’s office before seven o’clock and transmitted to the local officers, by 
whom it was received on the following day. Spaulding was thus deprived 
_of the opportunity of: cross-examining Davis and his wituesses. _ 
July 2, 1894, Spaulding filed a protest against the acceptance of 
Davis’ final proof, whereupon the local officers on July 11th ordered a | 
hearing for August 31, 1894, to determine the question of prior right. 


In the notice of hearing they directed that testimony be taken on Au- a 


- gust 24, 1894, before a United States Circuit Court Commissioner at 
Hamilton, Montana. Both parties submitted testimony on the date 
appointed, and on October 4, 1894, the local officers rendered decision 
finding that Davis is the prior settler and recommending that his final 
_ proof be accepted and that the protest of Spauding be dismissed. On 
Spaulding’s appeal your office rendered decision June 7, 1894, finding 
_ that “almost every circumstance concerning Davis’ relation to this land 
tends strongly to impeach the good faith of his claim,” but holding that | 
it is not necessary for the purpose of the decision to look beyond the 
facts concerning the submission of his final proof. As said proof was 
irregularly submitted, the decision of the local officers was ee and 
the proof rejected. 

Davis has appealed from said decision to the Department, contend: 
ing that your office erred in not finding that he is the prior bona fide 
settler, and in not¢ allowing bim to submit new proof. 

At the hearing which was had at Spaulding’s request made aiter the 
irregular submission of Davis’ final proof, the case was fully and fairly 
tried upon the merits. Your office therefore erred in not deciding the 
question of prior right. (Platt e¢ at. Graham, 7L, D., 229; Langford 
v. Butler, 20 L. D., 76.) 

In the case of ian gford v. Butler Cr which is cited in the see 
sion of your office in support of the holding that Davis’ final proof must 
be rejected, and also apparently in support of the holding that it. is not. 
necessary for the purpose of said decision to look beyond the facts con- 
cerning the submission of Davis’ final proof, the facts are as follows: 

August 17, 1891, Langford made homestead entry for a tract of land, 
and on the same aap Butler filed a pre-emption declaratory jaceat 
for a tract including part of the land entered by Langford. October 9, 
1891, Butler made final proof before a United States circuit court com- 
missioner. Langford appeared to cross-examine Butler and his wit- 
_ hesses and protested against the’ acceptance of his proof. November 
7, 1891, before the final proof had been passed upon by the local officers, — 
he filed an affidavit of contest as to the tract in controversy, alleging - 
prior settlement. Hearing was had December 22nd and 23, 1891. 
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March 31, 1893, your office rendered decision awarding the land in con- 
troversy to Butler and holding Langford’s homestead entry for cancel- 
lation as to said tract. On Langford’s appeal the Department first - 
considered the facts in regard to the submission of Butler’s final proof 
and held that the same must be rejected for the reason that it was 
irregularly submitted, and directed your office to strictly enforce the 
circular regulation in romana to the submission of final proof. The con- 
test between the parties was then considered and Langford was awarded 
the right to the land in dispute, being part of the Jand claimed by 
Butler, and it was further held that Butler’s pre-emption declaratory 
statement must-be canceled, for the reason that he had not established 
his residence upon the land. 

"That decision did not warrant the holding in the jeeigiod appealed 
from, that it is not necessary to consider the facts beyond the submis- 
‘Sion of Davis’ final proof. The precedent established in Platt e¢ al. v. 
Graham, cited supra, and followed in Langford v. Butler, of consider- 
ing a case on the merits when a hearing was had after the irregular 
submission of final proof, should have been followed by yonr office in — 
the case at bar. A decision on the merits would not have been incom- 
patible with an observance of the directions given in Langford v. Butler 
to strictly enforce the regulation m1 regard to the submission of finak 
proof. — ; 

Davis did not establish his residence on the land until January 22, 
1894, after his first notice of intention to make final proof. He resided 
on the land continuously until July 6, 1894, one week after the submis- 
sion of his final proof, with the exception of about five weeks in March 
and April. The cost of erecting his improvements on the land was 
about seventy dollars, although his estimate of their valne is much ~ 
higher. 

Spaulding went on the land on J anuary 8, 1894, and on that day laid 
the foundation fora log house. He did not complete the house, but 
returned to the land on January 19, and built a lumber house éwalve 
by fourteen feet, in which he established his residence. He continu- 
ously resided in his house until shortly before the hearing, when he 
went away to work at “harvesting.” His Enpioy cinente are worth 
about as much as those of Davis. | 

The actions of Davis indicate that he is not a bona fide settler. His 
final proof must therefore be rejected and his declaratory statement 
canceled. The decision appealed from is accordingly modified. — 


WELCH v PETRE ET AL. 


Motion. for review of departmental decision of June 9, 1896, 22 Li. Diy 
651, denied by Secretary Francis, October 3, 1896. 
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RESTORATION OF LOST OR OBLITERATED COnnE ES 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., October 16, 1896. 


‘The increasing number of letters from county and local surveyors 
received at this office making inquiry as to the proper method of restor- 
Ing to their original position lost or obliterated corners marking the 
‘survey of the public lands of the United States, or such as have been 
willfully or accidentally moved from their original position, have ren- 
dered the preparation of the following general rules necessary, particu- 
larly as in a very large number of cases the immediate facts necessary 
to.a thorough and intelligent understanding are omitted. Moreover, 
surveys having been made under the authority of different acts of Con- 
gress, different results have been obtained, and no special law has been 
enacted by that authority covering and regulating the subject of the 
above-named inquiries. Hence, the general rule here given must be 
considered merely as an expression of the opinion of this office on the 
subject, based, however, upon the spirit of the several acts of Congress 
authorizing the surveys, as construed by this office, and by United 

States court decisions. When cases arise which are not covered by 
these rules, and the advice of this office is desired, the letter of inquiry 
- should always contain a description of: the particular corner, with 
reference to the township, range, and section of the aoe surveys, to 
enable this office to consult the record. | 
An obliterated corner is one where no visible evidence remains of the 
work of the original surveyor in establishing it. Its location may, how- 
ever, have been preserved beyond all question by acts of landowners, | 
‘and by the memory of those who knew and recollect the true situs of the 
original monument. In such eases it is not a lost corner. 

A lost corner is one whose position can not be determined, beyond 
reasonable doubt, either from. oneal marks or reliable external evi- 
dence. 

Surveyors sometimes err in their dédision whether a corner is to be 
treated as lost or only obliterated, 

Surveyors who have been United States Aepahies should bear in 
mind that in their private capacity they must act under somewhat - 
different rules of law from those governing original surveys, and should 
carefully distinguish between the provisions of the statute which guide. 
a Government deputy and those which apply to retracement of lines 
once surveyed. ‘The failure to observe this distinction has been pro- 
litte of erroneous work and injustice to landowners. 

To restore extinct boundaries of the public lands correctly, the sur- 
veyor must have some knowledge of the manner in which townships 
were subdivided by the several methods authorized by Congress. 
Without this knowledge he may be greatly embarrassed in the field, 
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and is liable to make mistakes invalidating his work, and leading 
_ eventually to serious litigation. Itis believed that the following synop- 
sis of the several acts of Congress regulating the surveys of the public 
lands will be of service to county surveyors and others, and will help 
to explain many of the difficulties encountered by them in the Settle- 
ment of such questions. 

Compliance with the provisions of Congressional ibgitutio at differ 
ent periods has resulted in twe sets of corners being established on town- 
ship lines at one time; at other times three sets of corners have been estab- 
lished on range lines; while the system now in operation makes but one 
set of corners on township boundaries, except on standard lines—1. e., 
~ base and correction lines, and in some exceptional cases. 

The following brief explanation of the modes which have been prac- 
ticed will be of service to all who may be called upon to restore oblit- 
erated boundaries of the public land surveys: 

Where two sets of corners were established on township. poundaries, 

one set was planted at the time the exteriors were run, those on the 
north boundary belonging to the sections and quarter sectious north of 
said line, and those on the west boundary belonging to the sections and 
quarter sections west of that line. The other set of corners was estab- 
lished when the township was subdivided. This method, as stated, 
resulted in the establishment of two sets of corners on all four sides of 
_ the townships. 
_ Where three sets of corners were established on the range lines, the 
subdivisional surveys were made in the above manner, except that 
the east and west section lines, instead of being closed upon the corners 
previously established on the east boundary of the township, were run 
due east from the last interior section corner, and new corners were 
erected at the points of intersection with the range line. ; 

The method now in practice requires section lines to be initiated from. | 
the corners on the south boundary of the township, and to close on. 
existing corners on the east, north, and west boundaries of the township, 
except when the north boundary is a base line or standard parallel. _ 

But in some cases, for special reasons, an opposite course of procedure 
has been followed, and subdivisional work has been begun on the north 
boundary and has been extended southward and eastward or southward 
and westward. : 

In the more recent general instructions, greater care nos been exer- 
cised to secure rectangular subdivisions by fixing a strict limitation 
that no new township exteriors or section lines shall depart from a true 
meridian or east and west line more than twenty-one minutes of are; 
and that where a random line is found liable to correction beyond this 
limit, a true line on a cardinal course must be run, setting a closing 
corner on the line to which it closes. 

This produces, in new surveys closing to facoular old work, a great 
number. of exteriors marked by a double set of corners. All retracing 
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surveyors should proceed under these new conditions with full knowl- — 
een of the field notes and exceptional methods of subdivision. 


SYNOPSIS OF ACTS OF CONGRESS. 


_ The first enactment in regard to the surveying of the public lands 
was an ordinance passed by the Congress of the Confed- 4. ansnceot the Con- 
eration May 20, 1785, prescribing the mode for the sur- aaa ee 
vey of the “ Western Territory,” and which provided that uw. s. tang Laws, p.: 
said territory should be divided into “townships of six“ *""" | 
miles square, by lines running due north and south, and others er ossing 
them at right angles” as near as might be. 

It further provided that the first line running north and south should 
begin on the Ohio River, at a point due north from the western terminus 
of aline run as the south ‘boundany of the State of Pennsylvania, andthe | 
first line running east and west should begin at the same point and 


extend through the whole territory. In these initial surveys only the ~~ 


exterior lines of the townships were surveyed, but the plats were marked 
by subdivisions into sections 1 mile square, numbered from 1 to 36, 
commencing with No. 1: in the southeast corner of the township, and 
running from south to north in each tier to No. 36 in the northwest. 
corner of.the township; mile corners were established on the township 
lines. The region embraced by the surveys nnder this law forms a part 
of the present State of Ohio, and is generally known as “the Seven 
Ranges.” 

The Federal Congress passed a law, appr oved May 18, 1796, in regard 
to surveying the public domain, which applied to “the terri. eee ne 
tory northwest of the River Ohio, and above the mouth of vol. i,.p.465. Se-tion 
the Kentucky River.” __ alae seach 

Section 2 of said act provided for dividing sack lands as had not 

been already surveyed or disposed of “by north and south lines run 
| acvording to the true meridian, and by others crossing them at right 
angles, so as to form townships of 6 miles square,” ete. It also pro- 
vided that “one-half of said townships, taking them alternately, should 
be subdivided into sections containing, as nearly as may be, 640 acres 
each, by running through the. same each way parallel lines at the end 
of every two miles; and by marking a corner on each of said lines at 
the end of every ile ” The act also provided that “the sections shall be 
numbered, respectively, beginning with the numbet one in the northeast - 
section, and proceeding west and east alternately through the township, 
with progressive numbers till the thirty-sixth be completed.’ ” This. 
method of numbering sections is still in use. : 
. An act amendatory of: the foregoing, approved May 10, 1800, required 


the “townships west of the Muskingum, which are directed to be sold 


in quarter townships, to be subdivided into half sections _4:tof May 10, 1800, 


U.S, Statutes at Large, 


of 320 acres each, as nearly as may be, by running parallel voi.2, p. 13. seetion 
2595, U. S. Revised 
lines through tive same from east to west, and from’south give, pis 


to north, at the distance of one mile from each other, and marking 
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corners, at the distance of each half mile on the lines running from east 
to west, and at the distance of each mile on those running from south 
to north.. And the interior lines of townships intersected by the Mus- 
kingum, and of all townships lying east of that river, which have not 
been heretofore actually subdivided into sections, shall also be run and 
marked * * *, And in all cases where the exterior lines of the 
townships thus to be subdivided into sections or half sections, shall 
exceed or shall not extend six miles, the excess or deficiency shall be 
specially noted, and added to or deducted from the western or north- 
ern ranges of esenone or half sections in: such townships, according 
as the error may be in running the lines from east to west or from 
south to north.” Said act also provided that the northern and west- 
ern tiers of sections should be sold as containing only the quantity 
expressed on the. plats, and all others as Conte: the complete legal 


quantity. 


The act approved June 1, 1796, ccobdiatine the grants of land appro-. 
priated for eulieaey services,” etc., provided for dividing 
Oe the “United States Military Tract, ” in the State of Ohio, 
a into townships 5 miles square, each to be subdivided into 
quarter townships containing 4,000 acres. ° 
Section 6 of the act approv ed March 1 ,1800, amendatory of the fore- 
going act, enacted that the Secretary of the Treasury was 
U.S Stautoattuee, AUthorized to subdivide the quarter townships into lots of 
ae 100 acres, bounded as nearly as practicable by parallel 
lines 160 perches in length by 100 perches in width. These subdivisions 
into lots, however, were made upon the plats in the office of the Secre- 
tary of the Treasury, and the actual survey was only made at a subse- 
quent time when a sufficient number of such lots had been located to © 
warrant the survey. It thus happened, in some instances, that when 
the survey came to be made the plat and survey could not be made to 
agree, and that fractional lots on plats were entirely crowded out. A 
knowledge of this fact may explaiv some of the difficulties met with in 
the district thus subdivided. a 
The act of Congress approved February 11, 1805, directs the subdivi- 
sion of the public lands into quarter sections, and provides 
ae US senes,, that all corners marked in the field shall be established ag 
ae Beaders the proper corners of the sections or quarter sections which 
vised Statutes, they were intended to designate, and that corners of half 
and quarter sections not marked shall be placed as nearly as possible 
“equidistant from those two corners which stand on the same line.” 
This act further provides that “the boundary lines actually run and 
marked” (in the field) ‘shall be established as the proper boundary 
lines of the sections, or subdivisions, for which they were intended, and 
the length of such lines as returned by either of the surveyors aforesaid. 
shall be held and considered as the true length thereof. And the bound. — 
‘ary lines which shall not have been actually run and marked as afore- 


said shall be ascertained by running straight lines from the established 


. public lands in half. quarter sections, aud requires that 
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corners to the opposite corresponding corners, but in those portions of 
the fractional townships where no such opposite or corresponding cor- 
ners have been or can be fixed, the said boundary lines shall be ascer- 
tained by running trom the established corners due north and south, or | 
east and west lines, as the case may be, to the water course, Indian bound- 
ary line, or other external boundary of such fractional towuship.” | 

The act of Congress approved April 24, 1829, provides for the sale of - 
Act of April 24, 1890. 
‘““in every case of the division of a quarter section the line u:s statutesat Large, 
for the division thereof shall run north and south,” “and a eee 
fractional sections, containing 160 acres and upwards, shall **#s | 
in like manner, as nearly as practicable, be subdivided into half quar- 
ter sections, under such rules and regulations as may be prescribed. by 
the Secretary of the Treasury; but fractional sections containing less 
than 160 acres shall not: be divided.” — 

The act of Congress approved May 24. , 1824, Siow “that whenever, 
in the opinion of the President. of hie United ‘States, a Ba ee 
departure from the ordinary mode of surveying land on any .s.stetutesat Large, 
river, lake, bayou, or water course would promote the pub- “°°” ™ 
he interest, he may direct the surveyor-general in whose district such 
land is situated, and where the change is ‘intended to be made, under 
such rules and regulations as the President may prescribe, to cause _ 
the lands thus situated to be surveyed in tracts of two acres in width, 
fronting on any river, bayou, lake, or water course, and running back 
the depth of forty acres.” 

The act of Congress approved April 5, 1832, directed the subilivisien: 
of the public lands into quarter- quarter Sections; that in 
every case of the division of a half-quarter seation the eta 
dividing line should run east and west, and that fractional a pura 

. Sections should be subdivided, under rules and regulations. statutes. 
prescribed by the Secretary of the Treasury. Under the latter provision 
the Secretary directed that fractional sections containing less than 160 
acres, or the residuary portion of a fractional section, after the subdivi- 
Sion into aS many quarter-quarter sections as it is susceptible of, may 
be subdivided into lots, each containing the quantity of a quarter- 
quarter section as nearly as practicable, by so laying down the line of 
‘Subdivision that they shall be 20 chains wide, which distances are to be 
marked on the plat of subdivision, as are also the areas of the quarter 
quarters and residuary fractions. | 
‘These two acts last mentioned. provided that the corners and contents 
of half-quarter and quarter-quarter sections should be ascertained as 
nearly as possible in the manner and on the principles preser ibed 1 in the 
act of WanB ees apr February 11, 1805, 


GENERAL RULES. 


| From the foregoing synopsis of Congressional legislation itisevident— 
1st. That the Homan of the pee lands established and returned 
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by the duly appointed Government surveyors, when approved by the 
Surveyors general and accepted by the Government, are unchangeable. 

2d. That the original township, section, and. quarter-section corners 
established by the Government surveyors must stand as the true cor. 
ners which they were intended to represent, whether the corners be in 
place or not. | 

od. That quarter-quarter corners not agantitel by the Government 
surveyors shall be placed on the straight lines joining the section and 
quarter-section corners and midway between them, except on the last 
half mile of section lines closing on the north’ and west boundaries of 
the township, or ou other lines between fractional sections. 

4th. That all subdivisional lines of a section running between corners 
established in the original survey of a township must be straight lines, 
running from the proper ¢goruer in one section line to its opposite cor- 
responding corner in the opposite section line. 

5th. That in a fractional section where no opposite corresponding 
corner has been or can be established, any required subdivision line of 
such section must be run from the proper original corner in the boundary 
_ kine due east.and west, or north and south, as the case may be, to the 
water course, Indian reservation, or other pune of such section, 
with due parallelism to section lines. 

¥rom the foregoing it will be plain that extinct corners of the Gov- 
ernment surveys must be restored to their original locations, whenever . 
it is possible to do so; aud hence resort should always be first had to 
the marks of the survey in the field. The locus of the missing corner 
should be first identified on the ground by the aid of the mound, pits, 
line trees, bearing trees, etc., described in the field notes of the original 
survey. 

The identification of mounds, pits, witness trees, or other permanent 
objects noted in the field notes of survey, affords the best means of 
relocating the missing corner in its original position. If this can not 
be done, clear and convincing testimony of citizens as to the localtty it 
originally occupied should be taken, if such can be obtained. In any 
event, whether the locus of the corner be fixed by the one means or the 
other, such locns should always be tested and confirmed by measure- 
ments to known corners. No definite rule can be laid down as to what . 
shall be sufficient evidence in such cases, and much must be left to the 
skill, fidelity, and good nce mene of the surveyor in une performance of 
his work. . 


eer ene CASES. 


When new measurements are made on a single line to determine the 
position thereon for a restored lost corner (for example, a quarter-section 
corner on line between two origin al section corners), or when new meas- 
urements are made between original corners on two lines for the pur- 
pose of fixing by their intersection the position of a restored missing 
corner (for example, a corner common to four sections or four townships), 
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it will almost invariably happen that discrepancies will be developed - 
between the new measurements and the original measurements in the — 
field notes. When these differences occur the surveyor will in all cases 
establish the missing corner by proportionate measurements on lines. 
conforming to the original field notes and by the method followed in | 
the original survey. J’rom this rule there can be no departure, since 
it is the basis upon which the whole operation depends for Bccuracy, 
and truth. 

_ In cases where the relocated corner can not be made to Anemones 
with the field notes in all directions, and unexplained error in the first 
survey is apparent, it sometimes becomes the task of the surveyor to’. 
place it according to the requirements of one line and against the ealls | 
of another line. For instance, if the line between sections 30 and 31, 
reported 78 chains long, would draw the missing corner on range line 
1 chain eastward out of range with the other exterior corners, the pre- 
sumption would be strong that the range line bad been run straight» 
_ and the length of the section line wrongly reported, because experience 
shows that west random lines are regarded as | less cere than 
range lines and more liable to error. 

Again, where a corner on a standard parallel has been obliterated, it 
is proper to assume that it was placed in line with other corners, and 
if an anomalous length of line reported between sections 3 and 4 would 
throw the closing corner into the northern township, a surveyor would 
properly assume that the older survey of the standard line is to control - 
the length of the later and minor line. The marks or corners found on 
such a line closing to a standard parallel fix its location, but its length 
_ should be limited by its actual one at which point the lost 
closing corner may be placed. 

The strict rule of the law that “all corners marked: in the field shall 
be established as the corners which they were intended to designate,” 
and the further rule that ‘the length of lines returned by the survey- ’ 
ors shall be held and considered as the true length thereof,” are found 
in some cases to be impossible of fulfillment in all directions at once, 
and a surveyor is obliged to choose, in his own discretion, which of two 
or more lines must yield, in order to permit the rules to a applied at all. 

In a case of an erroneous but existing closing corner, which was set 
some distance out of the true State boundary of Missouri and Kansas, 
it was held by this office that a surveyor subdividing the fractional 
section should preserve the boundary as a straight line, and should not 
regard said closing corner as the proper corner of the adjacent frac- 
tional lots. The said corner was considered as fixing the position of - 
the line between two fractional sections, but that its length extended 
to a new corner to be set on the true boundary line. The surveyor 
should therefore preserve such an original corner as evidence of the 
line; but its erroneous position can not be allowed to cause a crook 
between, mile corners of the original State boundary. 


: } 
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It is only in cases where it is manifestly impossible to carry out the | 
literal terms of the law, that.a surveyor can be justified in making such 
@ decision. — 

The principle of the se spndeeanids of one line over another of less 
importance has been recognized in the rule for restoring a section corner 
common to:two townships in former editions of this circular. The new 
corner should be placed on the township line; and measurements to 
_ check its position by distances to corners within the townships are useful 
to confirm it if found to agree well, but should not cause it to be placed 
off the line if found not to agree, if the general condition of the bound- 
ary supports the presumption that it was properly alined. : 


TO RESTORE LOST OR OBLITERATED CORNERS, 


1. To restore corners on base lines and standard paratlets.—Lost or 
obliterated standard corners will be restored to their original positions 
on a base line, standard parallel; or correction line, by proportionate 
measurements on the line, conforming as nearly as practicable to the 
original field notes and joining the nearest identified original standard 
corners on opposite sides of the missing « corner or corners, as the case 
may be. | 

(a) The term “standard corners” will be understood to designate 

standard township, section, quarter-section, and meander corners; and, 
in addition, closing corners, as follows: Closing corners used in the 
original survey to determine the position of a standard parallel, or 
established during the survey of the same, will, with the standard cor- 
ners, govern the alinement and measurements made to restore lost or 
obliterated standard corners; but no other closing corners will control 
in any manner the restoration of standard corners on a base line or 
_ standard parallel, 
(0) A lost or obliterated closing corner from which a stan dard parallel 
has been initiated or to which it has been directed will be reestablished 
in its original place by proportionate measurement from the corners 
used in the original survey to determine its position. Measurements 
from corners on the opposite side of the parallel will not control in any 
manner the relocation of said corner. 

(c) A missing closing corner originally sissies the survey 
_ of a standard parallel as a corner from which to project surveys south 
will be restored to its original position by considering ita standard cor- 
ner and treating it accordingly. 

. (a). Therefore, paying attention to the preceding ecuisaatous: we 
have for the restoration of one or several corners on a standard par- 
allel, and for general application to all other surveyed aa the follow- 
ing: proportion : 

As the original tield-note distance between the selected known corners. 
is to the new measure of said distance, so is the original field- note 
length of any part of the line to the required new measure thereof. — 
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| The sum of the computed. lengths of the several parts of a line must | 
be equal to the new measure of the whole distance, 

(e) AS has been observed, existing original corners can ‘not be dis- 
turbed ; consequently, ai crepan ies between the new and the original — 
field riot measurements of the line joining the selected original corners 
will not in any manner affect measurements beyond said corners, but 
the differences will be distributed proportionately to the several inter- 
vals embraced in the line in question. 

(f) After having checked each new location by measurement to the 
nearest known corners, new corners will be established permanently 
aud new bearings and measurements taken to prominent objects, which 
should be of as permanent a character as possible, and the same 
recorded for future reference. 

2. Restoration of township corners common to four ee _Two 
eases should be clearly recognized: Ist. Where the position of the 
original township corner has been made to depend upon measurements 
on two lines at right angles to each other. 2d. Where the original 
corner has been located by measurements on one line only; ; OP example, 

on a guide meridian. 

(a) For restoration of a tAwuship corner originally subject to the 
first condition: .A line will first be run connecting the nearest identified 
original corners on the meridional township lines, north and south of | 
the missing corner, and atemporary corner will be placed at the proper 
proportionate distance. ‘This will determine the corner in a north and 
south direction only. 

Next, the nearest original corners on the latitudinal ieenenis ics 
will be ‘counbeted and a point thereon will be determined in a similar 
manner, independent of the temporary corner on the meridional line. 
Then through the first temporary corner run a line east (or west) and: 
through the second temporary coruer a line north (or south), as relative 
situations may suggest. The intersection of the two lines last run will. 
define the position of the restored township corner, which may be | 
permanently established. © | 

(b) The restoration of a lost or obliterated township corner estab- 
lished under the second conditions, i. e., by measurements, on a single 
line, willbe effected by proportionate measurements on said line, between | 
the nearest identified original corners on opposite sides of the missing 
township corner, as before described. 

3, Reestablishment of corners common to two townships.—The two near- 
est known corners on the township line, the same not being a base or a. 
correction line, will be connected as in case No. 1, by a right line, and . 
the missing corner established by proportionate distance as directed i in 
that case; the location thus found will be checked upon by measure- 
ments to nearest known section or quarter-section corners north and 
south, or east and west, of the township line, as the case may be. : 

4, Reestablishment of closing corners.—Measure from the quarter-sec- © 
tion, section, or township corner east or west, as the case may be, to the 
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 mext preceding or succeeding corner in the order of original estab- 
lishment, and reestablish the missing closing corner by proportionate 
measurement. The line upon which the closing corner was originally 
established should always be remeasured, in order to check upon the 
correctness of the new location. _ See pages 8, 12, and 13 for details. 

5. Reestablishment of interior section corners.—Vhis class of corners 
should be reestablished in the same manner as corners common to four. 
townships. In such cases, when a number of corners are missing on all 
sides of the one sought to be reestablished, the entire distance must, of 
course, be remeasured between the nearest existin ¢ recognized corners 
‘both north and south, and east and west, in accordance with the rule 
laid down, and the new corner reestablished by proportionate measure- 
ment. The mere measurement in any one of the required directions 
will not suffice, since the direction of the several section lines running 
northward through a township, or running east and west, are only in 
the most exceptional cases true prolongations of the alinement of the 
section lines initiated on the south boundary of the township; while 
the east and west lines running through the township, and theoretically 
supposed to be at right angles with the former, are seldom in that con- 
- dition, and the alinements of the closing lines on the east and west 
boundaries of the township, in connection with the interior section 
lines, are even less often in accord. Moreover, the alinement of the 
~ section Jine itself from corner to corner, in point of fact, also very fre- 
quently diverges from a rigbt line, although presumed to be such from 
the record contained in the field notes and so designated on the plats, 
and becomes either a broken or a curved line. This fact will be deter- 
- Inined, in a timbered country, by the blazes which may be found upon 
trees on either side of the line, and although such blazed line will not 
strictly govern as to the absolute direction assumed by such line, it will 
assist very materially in determining its approximate direction, and 
should never be ueglected in retracements for the reestablishment of 
lost corners of any description. Sight trees described in the field notes, - 
together with the recorded distances to same, when fully identified, will, 
it has been held, in one or more States, govern the line itself, even when 
not in a direct or straight line between established corners, which line 
is then necessarily a broken line by passing through said sight trees. 
Such trees, when in existence and properly identified beyond a question - 
of doubt, will very materially assist in evidencing the correct relocation 
of a missing corner. It is greatly to be regretted that the earlier field 
notes of survey are So very meager in the notation of the topography 
found on the original line, which might in very many instances materi- 
ally lessen a surveyor’s labors in retracement of lines and reestablish- 
ment of the required missing corner. In the absence of such sight 
trees and other evidence regarding the line, as in an open country, or 
where such evidence has been destroyed by time, the elements, or the 
_ progress of improvement, the line connecting the known. corners should 

be run stmataht from corner to corner. 7 
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6. Reostablishment of quarter- section corner Son ease ian tna. — 
Only one set of quarter- -Section corners are actually marked in the field 7 
on township lines, and ouey are established at the time when. the town- 
ship exteriors.are run. When double section corners are: found, ‘the 
quarter- section corners are considered generally as standing midway 
between the corners of their respective sections, and when required to 
be established or reestablished, as the case may be, they should be gen-— 


; | erally so placed; but great care should be exercised’ not to mistake the 


corners belonging to ole township for those of another. After deter- 
mining the proper section corners marking the line upon which the 


missing quarter-section corner is to be reestablished, and measuring 
said line, the missing quarter-section corner will be reestablished in 
accordance with the requirements of the original field notes of survey, 
by proportionate measurement: between the section corners 3 marking | 
the line. | | 

Where there are double sets of sbétion corners on township ie range - 
lines, and the quarter: section corners for sections south of the.town-. 
ship or east of the range lines are required to be established in the 
field, the said quarter-section corners should be so placed as to sult — 
the calculation of areas of the quarter sections adjoining the township 
boundaries as expressed upon the official township plat, adopting propor- 
tionate measurements when the present measurewent of the north and 
west boundaries of the section differ from the original measurements. 
7. Reestablishment of quarter-section corners on closing section lines 
between fractional sections.—This class of corners must be reestablished: - 
according to the original measurement of 40 chains from the last: 
interior section corner. If the measurements do not agree with the 
original survey, the excess or deficiency must be divided proportion- 
ately between the two distances, as expressed in the field notes of orig- 
inal survey. The section corner started from and the corner closed upon 
should be connected by a right line, unless the retracement should 
develop the fact that the section line is either a broken or curved line, 
as is sometimes the case. i 

8. Eeestablishment of interior quarter- -section corners. we some of the 
older surveys these corners are placed at variable distances, in which 
case the field notes of the original survey must be consulted, and the 
quarter-section corner reestablished at proportionate distances between — 
the corresponding section corners, in accordance therewith. The later 
surveys being more uniform and in stricter accordance with law, the 


missing quarter-section corner must be reestablished equidistant be- 


tween the section corners marking the line, according: to the field notes 
of the original survey. The remarks made under section 5, in relation © 
to section lines, apply with full force here also; the caution there given 


not to neglect'sight trees is equally applicable, since the proper reestab- bon 
lishment of the quarter-section corner may in some instances very 


largely depend -wpon its obreryence) and avoid one OF the. many Sources 
of litigation. 
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9, Where double corners were ore na established, one of which is 
standing, to reestablish the other .—It being ec fanniietel that the corners 
established when the exterior township lines were run, belong to the 
sections in the townships north and west of those lines, the surveyor 
must first determine beyond a doubt to which sections the existing cor- 
ner belongs. This may be done by testing the courses and distances to 
witness trees or other objects noted in the original field notes of survey, 
and by remeasuring distances to known corners. Having determined 
to which township the existing corner belongs, the missing corner may 
be reestablished in line north or south of the existing corner, as the 
case may be, at the distance stated in the field notes of the original 
survey, by proportionate measurement, and tested by retracement to 
the opposite corresponding corner of the section to which the missing 
section corner belongs. These double corners’ being generally not 
more than a few chains apart, the distance between them can be more — 
accurately laid off, and it is considered preferable to first establish the 
‘missing corner as above, and check upon the corresponding interior 
corner, than to reverse the proceeding; since the result obtained is. 
every way more accurate and satisfactory. | 
10. Where double corners were originally established, and both are miss- 

ing, to reestablish the one established when the Souinahip line was run.— 
- The surveyor will connect the nearest known corners on the township — 

line by a right line, being careful to distinguish the section from the 
closing corners, and reestablish the missing corner at the point indi- 
cated by the field notes of the original survey by proportionate measure- 
ment. The corner thus restored will be common to two sections either — 
north or west of the township boundary, and the section north or west, 
as the case may be, should be carefully retraced, thus checking upon 
the reestablished corner, and testing the accuracy of the result. It can 
not be too much impressed upon the surveyor that any measurements 
to objects on line noted in the original survey are means of een | 
and testing the correctness of the operation. 

11. Where double corners were originally established, and both are miss- 
ing, to reestablish the one established when the township was subdivided.— 
The corner to be reestablished being common to two sections south or 
east of the township line, the section line closing on the missing section 
corner should be first retraced to an intersection with the township line 
in the manner previously indicated, and a temporary corner established 
at the point of intersection. The township line will of course have been 
previously carefully retraced in accordance with the requirements of 
the original field notes of survey,.and marked in such a manner as to be 
readily identified when reaching the same with the retraced section line. 
The location of the temporary corner planted at the point of intersection 
will then be carefully tested and verified by remeasurements to objects 
and. known corners on the township line, as noted in the original field 

notes of survey, and the necessary corrections made in such relocation. 
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A permanent corner will then be erected at the corrected location on the 
| township line, properly marked and witnessed, and recorded for future 

requirements. ya | | 

12,. Where triple corners were originally established on range lines, one. 
or two of which have become obliterated, to reestablish either of them.—It 
will be borne in mind that only two corners were established as actual 
corners of sections, those established on the range line not correspond- | 
ing with the subdivisional survey east or west of said range line.. The 
surveyor will, therefore, first proceed to identify the existing corner or 
corners, as the case. may be, and then. reestablish the missing corner 
or corners in line north or south, according to the distances stated 
in the original field notes of survey in the manner indicated for the 
reestablishment of double corners, testing the accnracy of the result . 
obtained, as hereinbefore directed in other cases. If, however, the dis- 


tances between the triple corners are not stated in the original field ~ . 


notes of survey, as is frequently the case in the returns of older surveys, 
the range line should be first carefully retraced, and marked in a man- 
ner sufticiently clear to admit of easy idonateaton upon reaching same 
during the subsequent proceedings. The section lines closing upon the 
Inissing corners must then be retraced in accordance with the original 
field notes of survey, in the manner previously indicated and directed, 
and the corners reestablished in the manner directed in the case of 
double corners. The surveyor can not be too careful, in the matter 
of retracement, in following closely ail the recorded indications of the 
original line, and nothing, however slight, should be neglected to insure | 
the correctness of the retracement of the original line; since there is no 
other check upon the accuracy of the reestablishment of the missing 
corners, unless the entire corresponding section. lines are remeasured by 
proportional measurement and the result checked by a recalculation of 
the areas as originally returned, which, at best, is but a very poor check, 


because the areas expressed upon the inargin of many plats of the older 


Surveys are erroneously stated on the face of the plats, or have been — 
Cares calculated. | 


13. Where triple corners were originally y established on range lines, all a 
of which are missing, to reestablish same—These corners should be _. 
reestablished in accordance with the foregoing directions, commencing... 


with the corner originally established when the range line was run, 


establishing the same in accordance with previously given directions - 
for restoring section and quarter-section corners; that is to say, by ~ 


_remeasuring between the nearest known corners on said township line, — 
and reestablishing the same by proportionate measurement. The two. 
remaining will then be reestablished in conformity with phe general 
rules for reestablishment of double corners. 

14, Reestablishment of meander corners.—Before proceeding with the 
reestablishment of missing meander corners, the surveyor should have 
carefully rechained at least three of the section lines between known — 
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corners of the township within which the lost corner is 7 be relocated, 
in order. to establish the proportionate measurement to be used: This 
requirement of preliminary remeasurement of section lines must in no 
case be omitted; since it gives the only data upon which the fractional 
section line can = remeasured proportionately, the corner.marking the 
terminus, or the meander corner, being missing, which it is intended to 
reestablish. The missing meander corner wil] be reestablished on the 
section or township line retraced in its original location, by the propor- 
tionate measur ement found by the preceding operations, from the - 
: nearest known corner on such township or section line, in accordance 
with the requirements of the original field notes of survey. 
| Meander corners hold the peculiar position of denoting a point on 
— line between landowners, without usually being the legal terminus or 
-gorner of thé lauds owned. Leading judicial decisions have affirmed 
that meander lines are not strictly boundaries, and do not limit the 
ownership to-the exact areas placed on the tracts, but that said title 7 
_ extends to the water, which, by the plat, appears to bound the land. 

As such water boundaries are, therefore, subject to change by the — 
encroachment or recession of the stream or lake, the precise location of - 
old meanders is seldom important, unless in States whose laws prescribe : 
that dried lake beds are the property of the State. | 

Where the United States has disposed of the fractional lots adjacent 
to shores, it claims no marginal lands left by recession or found by rea- 
son of erroneous survey. The lines between landowners are. therefore 
regarded as extended beyond the original meander line of the shore, 
but the preservation or relocation of the meander corner. is important, 
as evidence of the position of the section line. . 

The different rules by which division lines — should be run between 
private owners of riparian accretions are a matter of State legislation, | 
and not subject to a general rule of this office. 

15. Fractional section lines. —County and local surveyors being some-. 
times called upon to restore fractional section lines closing upon Indian, 
military, or other reservations, private grants, etc., such lines should be — 
 testored upon the same principles as directed in ‘che foregoing pages, 
and checked whenever possible upon such corners or monuments aS 


oe have been placed to mark such boundary lines. 


In some instances corners have been moved from their original posi- 
| tion, either by accident or design, and county surveyors are called upon 
to restore such corners to their original positions, but, owing to the 
absence of any and all means of identification of such location, are una- 
ble to make the result of their work acceptable to the owners of the 
lands affected by such corner. In such cases the advice of this office 
has invariably been to the effect that the relocation of such corner must 
be made in accordance with the orders of a court of competent jurisdic-— 
tion, the United States having no longer any authority to order any _ 
changes where the lands affected by such corner have been disposed of. 
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RECORDS. 


The original evidences of. the public- land surveys in the following” 


States have been transferred, under the provisions of sections 2218, ae 
2219, and 2220, United States Revised Statutes, to the State aithore : 
ties, to whom application should be made for such copies of the original 


plats and field notes as may be desired, viz: 
Alabama: Secretary of State, Montgomery. 
Arkansas: Commissioner of State Lands, Little Rock. 
Illinois: Auditor of State, Springfield. 
Indiana: Auditor of State, Indianapolis. 
Iowa: Secretary of State, Des Moines. 


Kansas: Auditor of State and Register of State Lands, Topeka. ; | 


Michigan: Commissioner of State Laud Office, Lansing: | 
Mississippi: Commissioner of State Lands, Jackson. 
Missouri: Secretary of State, Jefferson City. 


' Nebraska: Commissioner of Public Lands and Buildings, Lincoln. ; : 


Ohio: Auditor of State, Columbus. 
Wisconsin: Commissioners of Public Lands, Madison. 


~ In other public- laud States the original field notes and aes are _ | 


| coca in the offices of the United States surveyors general. . 


SUBDIVISION OF SECTIONS. 


This office being in receipt of many letters making inquiry in regard | 


to the proper method of subdividing sections of the public lands, the , 
7 following general rules have been prepared as areply to. such inquiries, - 


The rules for subdivision are based upon the laws governing the sur- 


vey of the public lands. When cases arise which are not covered by __ 
these rules, and the advice of this office in the matter is desired, the. . 
letter of inquiry should, In every. instance, coutain a deseription of | 
the particular tract or corner, with reference to township, range, and _ 


section of the public surveys, to enable the office to consult the record ; 
also a diagram showing conditions found: 


1. Subdivision of sections into quarter seotions. —Under the provisions : 
of the act of Congress approved February 11, 1805, the course to be. | 
pursued in the subdivision of sections into quarter sections is to run. 


straight lines from the established quarter-section corners, United. 


States surveys, to the opposite corresponding corners. The point of. 
intersection of the lines thus run will be the corner common to the sev- : | 


eral quarter sections, or, in other words, the legai ceiter of the section. 


(a) Upon the lines closing on the north and west boundaries of a; . 
township, the quarter-section corners are established by the United, 
States deputy surveyors at 40 chains to the north or west of the last. 


interior section. corners, and the excess or deficiency in the. measure- 


ij 


ment is thrown into the half mile next to the ne or ran nge line, a as: - 


the case may be. 


Po 
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(b) Where there are double sets of section corners on township and 
range lines, the quarter corners for the sections south of the township 


‘dines and east of the range lines are not established in the field by the 


United States deputy surveyors, but in subdividing such sections said 
quarter corners should be so placed as to suit the calculations of the 
areas of the quarter sections adjoining the township boundaries as 
expressed upon the official plat, ailopting proportionate measurements 
where the new measurements of the north or west boundaries of the 
section differ from the original measurements. 

2, Subdivision of fractional sections.—W here opposite corresponding 
corners have not been or can not be fixed, the subdivision lines should 
be ascertained by running from the established corners due north, south, — 

east, or west lines, as the case may be, to the water es Indian 
boundary line, or other boundary of such fractional section. 

(a) The law presumes the section lines surveyed and marked in the 
field by the United States deputy surveyors to be due north and south. 
or east and west lines, but in actual. experience this is not always the 
ease. Hence, in order to carry out the spirit of the law, it will be nec- | 
essary In running the subdivisional lines through fractional sections to 


adopt ean courses where the section lines are not due limes, or to run 


the subdivision line parallel to the east, south, west, or north boundary 
of the section, 'as conditions may require, where there is no opposite 
section line. | | 

3. Subdivision of quarter sections into quarter quarters.—Preliminary 
to the subdivision of quarter sections, the quarter-quarter corners will 
be established at points midway between the section and quarter-section 
corners, and between quarter corners and the center of the section, 
except on the last half mile of the lines closing ou the north or west 
boundaries of a township, where they should be placed at 20 chatns, 
proportionate measurement, to the north or west of the quarter section 
corner. 
(a) The quarter-quarter section corners having been established as 
directed above, the subdivision lines of the quarter section. will be run 
straight between opposite corresponding quarter-quarter section corners 
on the quarter. section boundaries. .The intersection of the lines thus 
run will determine the place for the corner common to the four quarter- 
quarter sections. 

4, Subdivision of fractional quarter sections. The subdivision lines of 


fractional quarter sections will be run from properly establish ed quarter- 


quarter. section. corners (paragraph 3) due north, south, east, or west, 


to the-lake, water. course, or reservation which renders such tracts 
fractional, or parallel to the east, south, west, or north boundary of the 


quarter section, as conditions may require. (See paragraph 2 (a).) 
5. Proportionate measurement.—By ‘proportionate ineasurement,” as 


‘used in this circular, is meant a measurement having the same ratio to, 
that recorded in the original field notes as the length of chain used in 
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the new measurement has to the length of chain used in the original 
survey, assuming that the ct and new measurements have been 
correctly made. 

For example: The length of. the line from the quarter- section corner 
on the west side of sec. 2, T. 24 Ni, R. 14 B, ‘Wisconsin, to the north 
line of the township, by file United States deputy surveyor’s chain, 
was reported as 45.40 chains, and by the county surveyor’s measure 


is reported as 42.90 chains; then the distance which the quarter-quarter — 


section corner should be located north of: one Water section corner 
would be determined as follows: : 
As 45.40 chains, the Government measure of the whole distance, is 
to 42.90 chains, the county surveyor’s measure of the same distance, 
so is 20.00 chains, original measurement, to 18.90 chains by the county 
surveyor’s measure, showing that by pr Soronee. measurement in this: 
~ease the quarter-quarter section corner should be set at 18.90 chains 
north of ‘the quarter-section corner, instead of 20.00 chains north of 
such corner, as represented on the official plat. In this manner. the 
- discrepancies between original and hew measurements are equitably 


po cutee 


DW. Lamommur, 
Commissioner. 
DEPARTMENT OF THE INTERIOR, | | 
October 16, 1896. 
Appr me 
DAVID R. FRANCIS, 
Seer pia: 


PRACTICE—REVIEW—SECOND CONTEST—EVIDENCE. 
STATE OF CALIFORNIA v. REEVES (ON REVIEW). 


Acontest allowed during the pendency, on appeal, of a prior suit involving the same’ — 

land is without jurisdiction; and the evidence submitted therein cannot be con- 

_ sidered in support of a motion for review of the decision rendered in the prior 
case. — . _ 

Acting Secretary Reynolds to the Commissioner of the Genéral Land Office, 

| : July 41,1896. - Samy E.) 


| Your office letter of May 25, 1896, transmits a motion for review of | 
departmental decision in the above entitled cause, rendered February _ 
— 17, 1896 (22 L. D., 203). The land involved is the NH. 4 of the NE. 4 
and the SE. + of the NE. 4 of Sec. 18, T. 5 N., R. 10 W., 8. B. M., Los 
Angeles, California. This wotion is filed by one HH. Ww. Duncan, ane 
signs himself as attorney for the State of California. | 

In this motion it.is admitted that there were no err ors of law in the 
departmental decision referred to, but the motion is based upon the 
testimony alleged to have beenjtaken in a contest case entitled Peter — 
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B. Mathiason v. Harlan B. Sweet, assignee of Albert F, Reeves. AS - 
this contest involved the land in controversy between the State of. 
California and Reeves, and the latter case was pendin g in this Depart- 


ment at the time said contest hearing was held, to wit, January 14, 


— 1896, said hearing was Hreeuat, erroneously Owes, and was without . 


jurisdiction. 

The mover of the motion under apnsilenstion: files with his. motion 
what he swears is a correct copy of the testimony taken at the hearing 
in the contest case referred to, but in view of the fact that-said contest 
proceedings were illegal, the fact that the alleged copy is not certified 
and the testimony not sworn to is unnovedene 

The motion is denied. i 


‘TIMBER CULTURE CONTEST—NOTICE OF CANCELLATION—APPLICATION: 


WHITE v, LINNEMANN. 


One who files an affidavit of contest against a timber culture entry, pending the © 


disposition of a prior suit against the same entry, is not entitled to notice of 
cancellation if the entry is canceled under the prior proceedings; nor will an 
application to enter filed with the subsequent contest secure any right to the 
applicant if the successful contestant fails to exercise his preferred right. 


Secretary Francis to the Commissroner of the General Land Office, October 
16,1896." * = (P.J. GC.) 


The land involved in this appeal is the SE. 4 of Sec. 14, T. 22, R. 54, 
Alliance, Nebraska, land district. 

The history of this tract as I glean it from the record is that on Sep- 
tember 2 9, 1885, one David Freedom made timber culture entry of it; 
that on September 27, 1890, the same was canceled as the result of a 
contest initiated by one David T. Cummins; that subsequent to. the 


initiation of this contest, and on September 27, 1889, one H. Paddock | 


also filed a contest subject to that of Cummins; that on November 20, 
1889, the plaintiff herein, Isaac White, filed a third contest, which was 
endorsed, “Filed Nov. 20, 1889,—9:15 A. M.—subject to Cummins and 
Paddock v. Freedom.” Below this endorsement and apparently put: 
there at a later period is this, “Entry canceled by first contest.” 


White presented an application to make timber culture entry of the 


tract September 3,1890. This application is endorsed, “ Fees tendered 


and returned; application received and filed September 2,’90, and filed , 
with his application to contest.” On October 20, 1890, Tongers 13 


Linnemann made timber culture entry of the tract. | 
On June 9, 1891, White presented at the local office an affidavit 
showing his qualifications to perfect his entry; also that Cummins did 


not avail himself of his preference right under his contest; that he. 


had not received notice from the local officé of the cancellation of 
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Freedom’s entry, and was not aware of it until informed by his attor- 
ney, who discovered the fact by an examination of the record. With 
this affidavit he again tendered the required. fees. The local office 
rejected this tender of his fees, and his application to enter, for the - 
reasons, (1) that the cancellation of Freedom’s entry was not the result 
of White’s contest; (2) that he did. not deposit the one dollar ‘‘for - 
notice of cancellation ;” (3) that his application to enter was not filed 

with his contest, but ten months thereafter; (4) that the application - 
conflicts with the entry of Linnemanu, and (5) that the timber pUMUEe: 
law has been repealed. a 

White appealed, and your office, by letter of October 14, 1891, held 
that it was error not to have notified White of the cancellation of F ree- 
dom’s entry, aud ordered that Linnemann be allowed sixty days in 
which to show cause a! his entry should not be canceled and. White's 
entry placed of record. | 

A hearing was:tbereupon had before thie local officers, and. as a result 
they decided in favor of Linnemann. White appealed, and your office, _. 
by letter of October 5, 1892, reversed their action, and held defendant’s 
entry for cancellation, and.that plaintiff be allowed to make his timber 
culture entry, whereupon Linnemann prosecutes this appeal. | : 

There are several specifications of error, but they may be condensed 
— into one proposition, that is, can a. third contestant, whose application 
to enter the land involved did not accompany his contest, but was pre- 
sented and filed with the contest before the vancellation of the entry 
and before the repeal of the timber culture law, have such an accruing 
tight in the land as will entitle him to DeiECE the entry so tendered, 
' when the prior contestants fail to exercise their preference rights? 

Cummins did not exercise his preference right. It will be observed 
that before the expiration of the thir ty days in which Cummins might 
have entered the land the detendant’s entry was allowed. 

. It has been frequently decided by the Department that a preference 
right does not accrue toa second or third contestant where the entry in’ 
- question is canceled as the result of the first contest. (Armenag Simo- 
nian, 13 L. D., 696; Edwin M. Wardell, 15 L. D., 375; Adamson v. 
Blackmore, 16.L. D.,111; Owens v. Gauger,18 L. D.,6.) No preference 
right fevine aocrued to White, he was therefore not entitled to notice 

of cancellation of Freedom’s entry. 

White could gain no advantage or right by his application to enters 
because at that time the land was segregated by a prior subsisting 
entry. The rejection, therefore, of his application was not erroneous. 
(Goodale v. Olney, 13 L. D., 498; Maggie Laird, 13 L. D., 502.) | 

Your office decision: seems to have been based largely on the case of 
Heilman v. Syverson (15 L. D., 184). That case has recently been over- 
ruled. Shea v. Williams (23 L.D.,119). In that case it was held that: 
_ It is a fundamental principle that rights secured by an application filed with a 
timber culture contest, depend upon the establishment of the charge, and if the con- 
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test fails the application falls with it. It is also well established that the second. 
contestant does not secure any preference right by reason of his contest, where the 
entry under attack is canceled in the prior contest of another. Armenag Simonian 
(13 L. D., 696). : 

Your office judgment is therefore reversed, and the entry of Linne- 
mann. “ao remain intact. : 


RAILROAD GRANT—-INDEMNITY SELECTION—SPECIFICATION OF LOSS. 


NORTHERN PactFic Rk. BR. Co. v, DREW. 


in the case of an indemnity selection list where the losses are not arranged tract for 
- tract, and a tract is included therein that isin fact not lost to the grant, any 
applicant for a tract embraced within said list is entitled to claim that the fail- 

ure in the loss assigned relates to his tract. 


. Seer etart y Lr ancis to the Commissioner of the General Land Office, October | 
: 16, 1896. | : (F. W. C.) 


On November 1, 1887, L. B. Drew was peaininted to make homestead 
entry for the SW. 4 of See 29, T. 55 N., R. 21 W., Duluth land district, 
‘Minnesota. This tract is within the secant iudeumnity belt of the erane 
to the Northern Pacific Railroad Company. The company’s right 
under its selections covering said SW. 4 of Sec. 29 was considered in 
- departmental decision of March 11, 1896 (not reported), in which your 
office decision of January 7, 1895, adverse to the company, was affirmed. 
The company filed a motion for review of said decision, as to the S. 4 
of the SW. 4 of said See. 29, which motion was duly entertained and 
returned for service. It has since Sy returned bearing evidence of 

service upon Drew. 
It appears that the company first made selecrion of the 8.4 of theSW. 
4 in its list of April 23, 1883. This list contained a designation of 
losses equal in amount to the selected Jand, but the same were not 
arranged tract tor tract with the selections. <A re- ‘arranged. list was 
filed June 19, 1891. | 
In the previous decision of this Department your office decision was 
affirmed, upon the ground, as reported in your office decision, that 
there was a variance between the lists of 1883 and 1891 in the matter 
of the losses assigned as bases for said selections. The ground upon 
which the motion rests is that there was no variance between the lists 
of 1883 and 1891. 
- An answer to the motion has been filed on behalf of Drew, : in which 
attention is called to the fact that in the list of 1883 the company 
‘Specified as lost to the grant, and as a part of the bases on which said 
selection list rested, the 8. 4 of the SE. 4 of Sec. 25, T. 137, R. 28; that 
said tract does not appear among the losses contained in the list of 
June 19, 1891, but the 8. 4 of the SW. 4 of said section 25, T. 137, R. 
28, is found designated as a basis, said last mentioned tract not being 
included in the list of 1883. | 


DECISIONS RELATING TO THE PUBLIC ‘LANDS. 381 7 


Upon i inquiry at your office I learn that the 8.4 of the SH. 4 of said 
Sec. 25 was not lost to the grant, the records showing that the company — 
received patent therefor. It was presumably a clerical mistake in 
describing the 8. 4 of the SE. 4 instead of the 8.4 of the SW. 4 of said 


— See.- 25, which last mentioned tract was lost to the grant by reason of - 


the ipeation of agricultural college scrip on October 10, 1867. 
‘Within the second indemnity belt only certain jonaes will sippores a 


selection, namely, losses after the date of the passage of the-act of — 


July 2, 1864, and of land within the State in which the selection is 
made which nee be satisfied from lands within the first. ee ee : 
belt. 

It.is clear, therefore, that the list of 1883 was unsupported as to - 
eighty acres, that is, the bases stated in the list were eighty acres 
short of the amount selected. This circumstance evidences clearly the 
necessity of requiring the losses to be arranged tract for tract with — 
_ the selected lands, for had this been done in the original list it would 
have been readily ascertained which of the tracts selected was based 
upon this alleged loss that did not exist. - 

By failing to arrange the losses tract. for tract with the dieses ib 
was within the power of any one attacking any part of the selection list 
to claim that the failure in the loss assigned related to his tract. Drew 
has called attention to the matter, and in my opinion is clearly ne 
to claim that the loss wrongly assigned applied to his tract. . | 

The previous decision of this Department, recognizing Drew’s entry 
as against the company’s selection, is, for the reasons hereinbefore 
given, adhered to, and the motion for review is accordingly denied. 


GRANDIN ET AL. vo. LA BAR. 


“Motion for review of departmental decision of August 29, 1896, 23 
L. D., 301, denied by Secretary Francis, October 16, 1896. ? 


RAILROAD GRANT—LANDS EXCEPTED—ADDITIONAL HOMESTEAD. 
NORTHERN PACIFIC R. BR. Co. v. WALLACE. | 


The occupancy of a tract in connection with land covered by an original homestead 
entry, with a view to establishing a claim thereto as an additional homestead, 
excepts the tract so occupied from the betwen of a railroad grant on definite 
location. ; 


Secretary Francis to the Commissioner of the General Land Office, Ostabat | 
(W. A. TL.) | | 16, 1896. oO (C. J. W.) 


On November 17, 1873, Robert Wallace made nortstend entry, No. 
232, for the W. 4 NE. 4, Sec. 34, T. 18 N., R. 18 E., North Yakima,. 
‘Washington, upon swiioli final prone was submitted February 17, 1881, 

alleging settlement November 17, 1873, and establishment of iésidenee: 
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December 10, 1874, on which final homestead certificate issued Febru- 
ary 17, 1881, aad patent issued March 30, 1882. | 

| On April 4, 1890, Wallace presented an application to make addi- 
tional ome sntiy for 8. 4 of SE. 4, Sec. 27, 1.18 N., R.18 E. The 
railroad company was duly notified of said application: id filed objec- 
tions against the acceptance of the same May 23, 1890. 

~ The Jand applied for is within the limits of the withdrawal upon the 
map of general route of the branch line of said road, filed August 
15, 1873, but was restored in November, 1879, after the limits were 
adjusted to the line of the amended general route filed June 11, 1879. 
Upon the definite location of the road, as shown upon the map filed 
May 24, 1884, the land in controversy tell WaLhin. the prar y or 
granted tame of said road. 

On July 28, 1887, said railroad company listed the land in question 
under acts of July 2, 1864 (13 Stat. , 306), and nee 31, 1870 a Stat., 
378), per list No. 7. 

The company filed a map of amended general route on si une 11, 187 9, 
which was the basis of the abrogation of the withdrawal of AGeuat 15, 
1873, and of the restoration of the land then withdrawn, in November, 
187 9, 

- The hearing on Wallace's application to make saduional homestead 
entry having been closed, on September 17, 1890, the register at North 
Yakima rendered the decision of the local office, holding that the claim 
of Wallace to the tract in August, 1873, was of such character as to 
except it from the operation of the Scant to the company; that his 
continued claim and cultivation of the land up to the present, excepted 
it from the withdrawal of June 11, 1879, and also from the withdrawal 
for the definite location of the. road, May 24; 1884, The company 
appealed from this decision, and on May 11, 1895, your office reversed 
the finding and held, that Wallace could not claim the benefit of any 
settlement rights antedating the perfection of his homestead entry, 
upon which patent issued March 30, 1882, and upon which his applica- 
tion to make additional homestead entry is predicated. 

From this decision Wallace appeals. 

Upon examination, it appears that Wallace was claiming the land in 
controversy as early as 1870; that he commenced to work upon it in the 
fall of 1873, and in 1874 planted several acres of it to crop, and has 
ever since claimed, cultivated and used it. His original occupancy, he 
states, was with a view to its acquisition under timber culture laws, 
but he does not seem to have placed such claim of record at any time, 
and inasmuch as he was not in the year 1873 residing upon it or con- 
_ templating settlement upon it, it would seem that his claim was not of | 
such character on August 15, 1875, as to except it from the grant to the © 
company, if the withdrawal of 1873 had been valid, but the route of 
1873 was abandoned and all lands along that line released. (Morrill v. 
Northern Pacific R. R. Co.,.22 L. D., 536.) He continued to cultivat 


baal 
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and claim it, however, and upon the Hartsetion of his nolnesteda entry — 
of the eighty acres adjoining it, he changed his purpose of acquiring 


title under timber culture laws, and adopted that of covering it by an | 


additionai homestead entry, his use and possession of it continuing. . 
Your office held in effect that he could bave no lawful settlement - 


upon this land while residing upon the eighty acres for which he had 


made homestead entry, and, inferentially, that when he commenced 
his cultivation and use of the land in question, it was in reservation. | 
It may be sately said upon the authority of Morrill v. Northern Pacific 
KR. R. Co., already quoted, that. 1t was not in reservation by either the © 
withdrawal of 1873 or of 1879, and was not withdrawn, if at all, until 


May 24, 1884. Wallace's use and cultivation of the land covered the 


period from August, 1873, to May 24, 1884, the date of the company’s 


definite location, and therefore a period during which such use and 


cultivation might ripen into aright in Wallace preceding the definite 
location of the road.. Did Wallace predicate such right?) The claim 
of the company to this Jand is based upon the act of July 2, 1864 
(13 Stat., 365). The third section of said act grants to the company 


- every alternate section of public land, not mineral, designated: by odd 


numbers, to the amount of twenty alternate sections per mile on each 

side of said railroad line, subject to the following qualification, viz: 
Whenever on the line thereof, the United States have full title, not reserved, sold, 

granted or otherwise appropriated, and free from pre emption or other claims or 


rights at the time the line of said road is definitely fixed, and a pe thereof filed in 
the office of the commissiouer of the general land office. 


The lands therefore covered by the granting act are subject to the 
lawful claims and rights of settlers existing. at the ‘time of the passage 
of the act or which may exist at the time the line of the road is defi- 
nitely fixed, and the map of location filed. Wallace’s claim on the 
land as. a faber culture entry would have excepted the land froin the 
grant, if it had been of record. He changed his purpose of entering it 
for timber culture and continued to cultivate and use it with a view to 
entering as additional homestead. Could he lawfully do this? This 
change of purpose seems to have occurred in March, 1882. At the 


time Wallace made bis homestead entry in an even section within 


the limits of the company’s grant, he was restricted to an entry of 


eighty acres only. The act of March 3, 1879, provides: 


That from and after the passage of this act, the even sections within the limits of 


any grant of public lands to any railroad company, or to any military road com- 


pany,.or to any State in aid of any railroad or military road shall be open to settlers 


under the homestead laws to the extent of one hundred and sixty acres to each set- 
tler, and any person who has, under existing laws, taken a homestead on any even 


section within the limits of any railroad or military road land grant, and who by 


existing laws shall have been rest ricted to eighty acres, may enter under the home- 
stead laws an additional eighty acres adjoining the land embraced in his original. 
entry if such additional land be subject to entry; or if such person so elect, he may 


surrender his entry to the United States for cancellation, and thereupon be entitled. 
to enter lands under the homestead laws the same as if the surrendered entry had 


i 
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not been made. And any person so making additional entry of eighty acres, or new 
entry after the surrender and cancellation of his original entry, shall be permitted 
so to do without payment of fees and commission; and the residence and cultivation | 
of such person upon and of the land embraced-in his original entry shall be consid- 
ered residence and cultivation for the same length of time upon and of the land 
embraced in hig additienal or new entry, and shall be deducted from the five years’ 
residence and, cultivation required by law: Provided, That in no casé shall patent 
issue upon an additional or new homestead entry under this act until the person has 
actually, and in conformity with the homestead laws, oceupied, resided upon, and 
- cultivated the land embraced therein at least one year. (20 Stat., 472.) 


It seems clear that when in March, 1882, Wallace commenced to use 

and cultivate the land with a view to its incorporation with his original 
~ homestead adjoining thereto, that he had a right under the law to do 
so, and that from that date his residence on and cultivation of his 
original homestead in connection therewith, would be deemed residence 
on and cultivation of this land. The right thus predicated existed 
when the company definitely located the line of its road, May 24, 1884, 
and the land was thereby excepted from the grant. 

Your office decision is accordingly reversed, and Wallace’s applica- 
tion to make additional homestead entry for the land in question is 
accepted, subject to his compliance with the law in such cases. 


DREWICKE v. THE STATE OF MINNESOTA. 


Motion for review of departmental decision of July 23, 1896, 23 L. D., 
148, denied by Secretary Francis, October 16, 1896, 


OKLAHOMA TOWN LOTS —TRANSFEREE—DEED. 


HARRINGTON ET AL. 0. HEGARTY. 


The right of an assignee claiming through a town lot oceupant, who has complied 
with the law, to receive -a-deed, is not affected by the fact that the application . 
of such assignee is in the interest of one who was disqualified as an original lot 
occupant on acconnt of being inside the Territory at the hour of opening. 


Secretary Francis to the Commissioner of the General Land Office, October 
(W. A. 1.) | 16, 1896. — (0. J. W.) 


_. John Harrington, William Reaves, Martha Blanchard, and Charles 
i. Hegarty, filed applications adverse to each other for a deed to lot 
19, block B, Perry, Oklahoma, and on the 8th of October, 1894, a hear- - 
ing was had between said parties before the townsite board, at which 
they found that one W. J. Taylor was the first legal occupant of tle 
lot, and that his occupancy was maintained and was continuing at the 
date of the townsite entry, and that Hegarty was a bona fide purchaser. 
from him, since that date, had made.valuable improvements, and was 
therefore entitled to a deed. From this decision the losing a 
all appealed. 
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~ On July 1, 1895, your office affirmed the finding of the board. The 
losing applicants made further appeal, and on February 17, 1896, your 
office decision was affirmed here. On June 19, 1896, Harrington filed © 
a motion for new trial, based on alleged newly discovered SYIGENES, 
which alleged science is substan tially— 

That at the date of Hegarty’s application for a , deed J. E. Malone 
was owner of a half interest in said lot, and that since the application 
Hegarty has conveyed the other half to the wife of J. E. Malone; that 
said application: is for the benefit of Malone, who was a “sooner” and 
disqualified. _ 

The motion was entertained here, has been served, and is now to. be 
considered. 

It is not insisted that ce the date of Hegarty’s purchase from W. J. 
Taylor, who was found to be the occupant in his own right of the town 
lot in question, at the date of the townsite entry, Malone had any inter- 
est in it, but that after Hegarty’s purchase from Taylor, and before 
Hegaity as assignee of Taylor applied for a deed, Malone became inter- 
ested in the lot to the extent of one half. That the conveyance from 
Taylor to Hegarty was a valid transfer of his right to a deed seems 
free from doubt. The entry of the land for townsite purposes, by 
trustees, is by the law declared to be for the benefit and use of its occu- 
pants, at the date of such entry, according to their respective interests. 
Taylor then had earned a deed tc the lot in question, nineteen days 
before the execution of his deed to Hegarty. Under date of November 
30, 1894, the Secretary of the Interior promulgated certain rules for the 
guidance of township trustees in the execution of their trusts (19 L. D., 
334). The first paragrapb of Rule No. 7 thereof is as follows: | 


The entry having been made for the use and benefit of the occupants, only those 
who were occupants of lots at the date of entry, or their assignees thereafter, are 
entitled to the allotments hereinafter provided for. ; 


Hegarty then, at ‘the time he became the assignee of Taylor, was 
vested with the right to a deed for the lot in lieu of Taylor. 

The motion presents this question— | 

Was Malone by reason of his presence inside the Territory to be 
opened, at the hour of opening, disqualified from becoming thereafter 
the owner by purchase of any land in the Territory, after title to the 
same had been earned by a qualified settler, acting for himself ? 

The last clause of the proviso to See. 13 of the act of March 2, 1889 
Pe Stat., 980), is as follows: 


And provided fur tee That each entry shall he in square form as nearly. as pr actica- 
ble, and no person be permitted to enter more than one-quarter section thereof, but 
until said lands are opened to settlement .by proclamation of the President, no per- 
‘sons shall be permitted to enter upon and occupy the same, and no persun violating 
this provision shall ever be een to enter any of said lands, or acquire any 
right thereto. . | | 


1814—vo1- 2325 
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The on lot in question is in the Gnewkes Outlet, and was s opened 
to settlement September 16, 1893 (27 Stat. , 612). The prohibitory clause 
in said act is as follows: | 


No person shall be permitted to occupy or enter upon any of the lands lerein 
referred to, except in the manner prescribed by the proclamation of the President 
_ opening the same to settlement; and any person otherwise occupying or entering 
upon any of said lands shall forfeit all nen toacquire any of said lands. (27 Stat., 


643.) 

' In the proclamation of the President issued August 19, 1893, open- 
ing the Cherokee Ontlet (28 Stat., 1222), the inhibition above quoted — 
was set ont in the precise language of the statute... It may be then 
said that the inhibition against “soonerism” applies to lands in the 
Cherokee Outlet. The words “any of these lands” used in said pro- 
hibitory clause include town lots, so that the inhibition applies to entry 
or occupancy of town lots in said Territory. — 

The prohibitory clauses quoted will be more fully understood by con- 
sidering them in connection with the act of March 1, 1889 (25 Stat., 
757), the act ratifying and confirming an agreement with the Muscogee 
(or Creek) Indians, whereby a large body of their lands bad been ceded 
to the United States. The second section of the act is as follows: 


That-the lands acquired by the United States, under said agreement, shall be a 
part of the public domain, but they shall only, be disposed of in accordance with 
the laws regulating homestead entries, and to the persons qualitied to make such 
homestead entries, not exceeding one hundred and sixty acres to one-qualified claim- 
aut. And the provisions of section- twenty-three hundred and one of the Revised 
Statutes of the United States shall not apply to any lands acquired under said 
agreement, Any person who may enter upon any part of said lands in said agree- 
ment mentioned prior to the time that the same are opened to settlement by act of 
Congress shall not be permitted to occupy or to make entry of such lands or lay any 
claim thereto. - | 


In the case of Smith - v. fowaeend (U.55 148-490), the supreme court 
construed the prohibitory clause last quoted, together with the one 
contained in the act of March 2, 1889, and treated them as signifying 
- thé same thing, and that under them, presence in the Territory at the 
hour of opening, disqualified a person to take a homestead therein. 
The court declares it was 


the evident. intent of Congress by this legislation to at a wall around this entire 


territory, and disqualify from the right to acquire under the homestead laws, any | | 
tract within its limits, every one who was not outside of that wall on April 22. 
- When the hour came the wall was thrown down, and it was arace between all outside, 
for the varions tracts they might desire to take to themselves as homesteads. 

‘Jt would therefore seem that the purpose of the prohibition was to 
secure fair play amongst all homeseekers under the homestead laws, 
and that the prohibition would cease to operate as to any particular 
tract when it ceased. to be subject to the homestead or settlement laws. 
The town lot in question ceased to be subject to occupancy and settle- | 
ment under townsite laws before Malone sought to acquire any interest 
in it; nor does it appear that he seeks to acquire any right to it through 
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homestead or townsite laws. The fact that he was inside the Territory, 
at the hour of opening, does not disqualify him as a purchaser from one 
who purchased from Taylor, who earned title to the lot by being its 
occupant at the date of the townsite entry. Hegarty is, the applicant _ 
for this deed, is free from pene and is. entitled to a deed as 
Senletice of Taylor. . 

‘The motion is accordingly denied. 





| RAILROAD LANDS—SECTION 5 ACT OF MARCH 3, 1887. 
PowER v, OLSON ET AL. 


The right of ee under section 5, act of March 3, 1887, is limited to “the 
numbered sections prescribed in the grant,” and therefore cannot be exercised 
to secure title to even numbered sections selected under the en CrE Dy, provisions 
of the act of June 22, 1874. | 


Seoreaiy Francis to the Commissioner of the General Land Office, October 
(W. A. L.) a (16, 1896... | (J. L. MeC.). 


On March 31, 1877, the Northern Pacific Railroad Company, per list 
No. 5, selected, under the act of June 22, 1874, the following described 
lands, to-wit: lots 1,2, 3, and 4, and the S. 4 of the NW. 4, of See. 4; 


lots 1, 2, 3, and 4, the S. 4 of the NE. 4, the SE. 4 of the NW. 4, and _ 


the SE. 4, of Sec. 6; the NW. 4, and the N. 4 of the NE. 4, of Sec. 8— 
all in T. 135, R. 52; also the W. 4 of the NW. 4, the S. 4 of the SW. 4, 
and the 8. . of the SE. 4, of See. 34, T. 136, R. "32, Hergo! land CSEnLeh; 

North Dakota.. _ 

On May 13, 1891, neue office held said list ie aanceltation: with the 
exception of the S. 3 of the NE. 4 of Sec. 6, and the NW. 4 of Nec. 8, 
because made upon invalid baeoe 

No appeal was filed by the company from said decision; and said 
list of selections was, by your office letter of September 30, 1891, can- 
celed—excepting as to the two tracts last named. 

_ On December 18, 1891, James B. Power applied to enter all the tracts 
above described, onder the oe section au the act of March 3, 1887 (24 
- Stat., 556),. - 
00 December 2, 1891, Gunder Olson made homestead entry for the 

SE: 4 of Sec. 34, T. 136, R. 52; and on December 8, 1891, Joseph A. 
Beeton made homestead ‘entry for the 8. 4 of the SW. + of said See. 34, 

On October 15, 1892, your office rejected Power's application, for the 
reason that the 4th section of the act of March 3, 1887, applied only to — 
lands that had been erroneously cértified or pened 46 railroad com- 
panies, and it was stated that, if he had any rights under said act, they 
would come under the 5th section thereof. . | 

. Power appealed to the Department, which affirmed said decision, | on 
April 16, 1894 (lL. & R. copybook No. 286, page 126) ; and on review, 
October. 12, 1894 (L. & R. copybook No. 296, page 1). oa = 
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- While the case was pending certain other parties had applied to enter 
certain of the tracts hereinbefore described... Their applications were 
suspended pending the final disposition of Power’s application. 

On February 5, 1895, Power filed in the local office notice of his inten- 
tion to submit proof in support of his claim to purchase under section 
Oo of said act. . At the time appointed he introduced evidence showing 
that he was a native born citizen of the United States; that he pur- 
chased the lands in question from the Northern Pacific Railroad Com- 
pany under contract in 1880 and 1881, receiving deeds therefor in 
January, 1883. | 

On January 12, 1895, the local officers held that his application to 
purchase should not c allowed. 

Power appealed to your office, which, on April 1 11, 1896, affirmed the 
decision of the local officers, on the ground that 


the grant made by the act of July 2, 1864, to the Northern Pacific Railroad Company 
was of odd numbered sections; the lands applied for by Power are within even num- 
bered sections, and are therefore not within the sections prescribed by the grant. 


Therefore your office affirmed the decision of the local officers. 


Power has appealed to the Department, on the ground, in subsume 
that 


said act of March 3, 1887, being remedial in aes should be liberally construed, 
and the provisions of the fifth section should apply to the’ case at bar, 


In his argument in support of his appeal he contends: 


No one will question the proposition that the design. of said section is to afford 
protection to good faith purchasers of lands from railroad companies, to which such 
companies had no just claim; and there is no question but this appellant is such a 
purchaser. The evidence in the case shows that the appellant paid a valid consider- 
atiou at the time of the purchase, and also-that, instead of procuring the lands for 
the purpose of selling the same upon speculation, he at once after purchase entered 
into possession, and has ever since occupied and improved them as a farm and home. 
We are aware of the fact, as stated by the Hon, Commissioner in his decision, that 
section 5 of said act speaks of and in fact may relate to the numbered sections pre- 
scribed in the grant to the railroad company; but we say this does not of necessity 
limit the right to purchase to odd numbered sections alone, when we tale into con- 
_ sideration the nature of the statute, the object for which it was enacted, and the 
Tules of construction to be applied thereto . . . . . Theact, taken asa whole, - 
clearly shows that Congress fully intended to protect all persons who, being citizens 
of the United States, or had declared their intention to become. such, had in good 
faith purchased. lands from railroad companies to which it was found, in the final 
adjustment of the grant, that such companies had no title or just claim. We can 
not believe that Congress ever intended to grant protection to one class of citizens, 
and deny its protection to another class equally innocent. 


The language of section 5 of said act, in so far as it bears upon the 
| question here in issue, is as follows: : 

That where any said company shall have sold to citizens of the United States, or 
to persons who have declared their intention to become such citizens, as a part of 
its grant, lands not conveyed to or for the use of such company, said lands being the 
numbered sections prescribed in the grant, and being coterminous with the con- 
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- structed. parts of said road and where the lands so sold are for any reason excepted 
from the operation of the grant to said company, it shall be lawful for the bona fide 
purchaser thereof from said company to make payment to. the United States for said 
lands at the ordinary government price for like lands; and thereupon patents shall — 
issue therefor to said bona fide purchaser, his heirs or assigns. 

The language of the act is such that I see no escape from the conclu- 
sion that it was the intention of Congress to provide only for the pur- 
chase of such lands as are “the numbered sections prescribed in the 
grant” to a railroad company. It follows, therefore, that the local 
officers and your office were correct in denying Power’s application to 
purchase lands in even numbered sections, which were never a part of 
the original grant to the Northern Pacific Railroad Company. 

Your office decision was correct, and is hereby affirmed. 


———— 


AMENDMENT OF ENTRY—NON-CONTIGUITY. 


B. F. BYNUM ET AL. (ON REVIEW). 


-An Suiee cannot be amended under section 2372 R. 8., if the certificate of the origi- 
nal purchaser has been assigned, or his right transferred.’ : 

An intervening adverse claim of record bars the allowance of an amendment under 
the provisions of said section. 3 

A homestead. entry embracing non-contiguous tracts, may be equitably confirined, 
where the non-contiguity arises through the necessary cancellation of the entry 
as to one of the sub-divisions covered thereby, on account of a prior adverse 
claim thereto, and where said entry was made in ignorance of such adverse right. 


Secretary Francis to the Commissioner of the General Land Office, October 
(W. A.D.) | 16, 1896, CHW oGi) 


July 26, 1860, Benjamin F. and James M. Bynum made eeneron 
cash ener at the Huntsville land office, Alabama, for the NE. 4 of the 
NW. i and the SW. 4 of the NE. 4 of Sec. 11, T. 4, BR. 5 E. Unon said 
sation cash entry patent ee December 1, 1860, 

Subsequently to the allowance of said entry ‘the local officers per- 
mitted one William H. Hall to make homestead entry covering the SE. 4 
of the NW. 4,.the “SW. dof the NE. 4,” and the NW. 4 of the SE. 4 
of said section 11, upon which he made final proof and certificate issued. 

Upon examination of said entry by your office the conflict as to the 
SW. 4 of the NE. 4 was discovered, and by your office letter “©” of 
March 22, 1882, the loeal officers were directed to call upon Hall to show 
cause wie his eutry should not be canceled. By letter of June 22, 1882, 
the local officers reported, 
that we notified Mr. Hall on the 25th of March, 1882, and now transmit herewith an 
affidavit from B. F. Bynum showing that he intended to enter, has been paying taxes 
upon and cultivating , the N, 4 of the NW. i, and stating that this is the land he has 
aw aye claimed as his, 

By your office letter “M” of November 13, 1882, the affidavit of 
Benjamin F. Bynum above referred to was ‘returned; and the local 
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officers were advised that, as the graduation cash entry was made: in 
the name of James M. and Benjamin. F. Bynum, the affidavit for change - 
in the entry must be made by both the parties interested, and further, 
that it must be supported by other corroborative evidence, as the affi- 

davit of the party or parties interested is not deemed sufficient to 
authorize a change of entry under section 2372 of the Revised Statutes. 
This affidavit, it appears, was returned to the attor ney who represented 
the parties in seeking to have the change in entry allowed, ane it does 
not appear to have since been filed. 

The second application to amend was made in March, 1893, the 
affidavit being made by William H. Hall, who signed as the assignee © 
of James M. Bynum, deceased, and Benjamin F, Bynum. This appli- 
cation was held to be not sufficient, by your office decision of April 22, 
1893, and appeal was duly taken to this Department, which appeal was 
considered under departmental decision of August 18, 1894 (19 L. D., 
112), in which it was held that an application under section 2372 of the 
Revised Statutes, for the amendment of a graduation cash entry, must 


be supported by the affidavit of the original purchaser or his legal 


repr esentatives. 

~ A motion was filed for review of this decision, claiming. that the 
Department did not havea complete record before . when the decision - 
complained of was rendered. This motion was considered in depart- 
mental decision of February 10, 1896 (not reported), which granted the 
application as applied for. Said decision was, however, subsequently 
recalled, and has never been promulgated, and the case has been again 
considered by this Department. 

The motion for review urges that the original dppiieation forwarded 
in letter of June 22, 1882, from the local officers, was the joint appneee. 
tion of James M. int B. F. Bynun. 

As before stated, the affidavit forwarded in 1882 was returned. From 
its deser iption ane the cause for its return, stated in your office decision 
of November 13, 1882, the statement upon which the motion is based 
is not supported by the record. Jn the affidavit filed in 1893 Hall signs 
as assignee of James M. Bynum, deceased. As to when the assign- 
ment was nade does not appear from the record before me. With the 
_ papers is, however, the certificate of the judge and ex-officio clerk of 
the probate court in and for Jackson county, Alabama, which shows 
that on May 6, 1882, Benjamin F. Bynum did by deed convey the N. 4 
of the NW. 4 of said section 11 to William H. Hall. Whether this 
transfer was prior or subsequent to the execution of his affidavit 
forwarded with the letter from the local office, dated June 2, 1882 , does 
not clearly appear. But this is not material in view of the conclusion 

reached. 7 

Upon the showing made and the entire record before this egae iete 
it does not appear that application for a change of the graduation cash 
entry was ever made by James M. Bynum or his legal representatives, 
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Further, as it is claimed that the rights of James M. and Benjamin 
F. Bynum, under their certificate of purchase, have been assigned, 
the amendment of the entry is not permissible under section 2372 of 
the Revised Statutes, which ouly authorizes an amendment “where 
the certificate of the original purchaser has not been assigned ¢ or his 
‘right in.any way transferred,” etc. | a 
Tn this connection it ieht be noted that upon inquiry at your office I. - 
learn that the NW. 4 of the NW. 4 of said section 11, which is desired 
_ to be ineluded in the cash entry by amendment, is shown by your. 
_ office records to have been entered under the homestead laws by one 
J. Harrison on November 21, 1867; which nae although having 
expired, is still of record, anonuesied. 

While it may be possible to clear the record of said scivense claim, 
yet so long as it remains of record it would bar the amendment as 
applied for under the section of the Revised Statutes before referred to. 

Tor the reasons before given the motion must be and is accordingly | 
denied, and the previous decision of this Department denying the appli- 
cation for amendinent is adhered to. This must result in an order for. 
cancellation of Hall’s homestead entry as to said SW. 4 of the NE. 4, 
which would leave the remaining tracts covered by said entry, namely, 
the SE. 4 of the NW. 4 and the NW. iof the SE. 4, non-contiguous. 
As Hall is asserted to be the successor in interest to both James M.. 
and B. F. Bynum he may be protected as to said SW. 4 of the NE. 4 
through the gradnation-cash entry. It is clear that his homestead - 

- entry was perinitted to be made and perfected in ignorance of the con- 
- flicting cash entry as to the SW. 4 of the NE. 4. This being so, it 
- would appear that his homestead entry might be referred to the board 
of equitable adjudication for confirmation as to the remaining tracts 


covered by his entry, rendered non-contiguous by the graduating cash 


eutry before referred to. (See Akin ». Brown, 15 L. D., 11%.) 
Herewith are returned the papers in the case for such further action 
as the same may warrant not in conflict with this decision. 


DUNLAP ». SHINGLE SPRINGS AND PLACERVILLE R. R. Co. 


Motion for review of departmental decision of J ay 7, 1896, 23 L. D., 
67, denied by Secretary F Francis, October 16, 1896, 7 
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RAILROAD GRANT—LAND EXCEPTED—DONATION CLAIM. 
OREGON AND CALIFORNIA R. R, Co. v, BAGLEY. 


Land embraced within an uncanceled donation notification is excepted thereby from 
the operation of a caatrout grant on definite location. 


Secretary F Francis to the Commissioner of the General Land Office, October 
(W. A. L.) : 16,1896. — (W. A. EB.) 


- The tract here involved, viz., the W. 4 of the SE. 4 of Sec. 21, T.98., 

R. 5 W., Oregon City, Oregon, land district, is within the primary 
limits of the grant made by act of July 25, 1866 (14 Stat., 2389), to aid 
in the coustruction of the Oregon and California Railroad, and lies 
opposite the section of said road that was definitely located January 
29, 1870. 

By letter of December 18, 1894, your office held that said tract had 
been excepted from the gr ant to the company by reason of a donation 
claim existing therefor at date of definite location. The company’s 
claim was accordingly rejected and the homestead entry of Andrew J. 
Bagley, made October 23, 1894, for this land, was held intact. 

The appeal of the company bes the case before the Department. 

It appears fromthe record that on the 1Uth day of Febr uary, 1804, 
one Israel D. Davis filed notification of his claim to this tract (together 
_ with adjoining land) under the Oregon donation act of September 2s 
1850 (9 Stat., 496), section 4 of which provides: 


That there shall be, and hereby is, granted to every white settler or occupant of 
the public lands, American half-breed Indians included, above the age of eightéen 
years, being a citizen of the United States, or having made a declaration according 
to law, of his intention to become a citizen, or who shall make such declaration on 
or before the first day of December, eighteen hundred and fifty one, now residing 
in said Territory, or who shall become a resident thereof on or before the first day 
of December, eighteen hundred and fifty, and who shall have resided upon and 
cnltivated iieudame for four consecutive years, and shal] otherwise conform to the 
provisions of this act; the quantity of one half section, or three hundred and twenty 
acres of land, if a single man, and if a married man, or, if Le shall become married 
within one year from the first day of December, eighteen hundred and filty, the 
quantity of one section, or six hundred and forty acres, one half to biniself and 

the other half to his wife, to be held by her in her own right. 
‘Davis never, however, perfected title to the land, and by letter of 
March 11, 1887, from your office, said donation notification was canceled. 
In the case of Jobn J. Elliott, 1 L. D., 303, it was held that filing an 
original notification is an ipso facto segregation of the land described 
from the contiguous lands. Until, therefore, the notification is formally’ 
canceled on the records, the tract Gene thereby remains in a state of 
segregation, The abandonment of the land by the claimant and his | 
failure to submit the necessary proof'may render his notification sub- 
ject to cancellation, but can not in itself relieve the segregation. 
On January 29, 1870, when the railroad claim attached, this tract was 
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covered. by the uncanceled Gouation notification of Davis, and conse- 
quently was excepted from the operation of. the grant. _ 4 

- Your office decision is affirmed, the railroad company’s claim is 
' rejected, and the homestead entry of Andrew J. Bagley will remain 
intact. 


McGowan ET AL. %. ATPs CONSOLIDATED MINING Go. 


- Motion for review of departmental decision of July 13, 1896, 23 L. D.,, 
113, denied by Secretary Francis, October 16, 1896. i 


‘SURVEY—TIDE-WATER STREAM—MEANDER. 
CHARLES AXFORD ET AL, 


The manual of surveying instructions requires the meander of a tide-water shceem 
on both sides, from its mouth up to the point where the tides cease. 


Secretar, y Francis to the Commissioner of the General Land Office, October 
(W. A. 1.) | | 16,1896. | (Jd. Lh) 


: With your office letter “E” of April 11, 1896, was transmitted the 
appeal of Charles Axford, John McKenzie na Benjamin F. Arm- 
strong from your office decisis of March 11, 1896, approving an official 
survey of the meanders of the Querquillan river in section 35 of T. 14N., 
R.10 W., Vancouver land district, Washington. 

| inthe: -year.1895, in pursuance of orders from your office,. so. acne 
the southeast corner of the township aforesaid (embracin g sections 25, 
26, 35 and 36), as had not been previously surveyed, was surveyed by 
deouty James C. Jeffrey. His field notes and plat were approved by the 
surveyor-general, and transmitted to your office. In the year 1895, 
. Jefirey’s survey was examined by Special Agent John C. Brophy from 
your office, and his field notes and report are also on file. He found 
Jeifrey’s survey, field notes and plat to be correct, and so reported to 
your office. Said surveys and field notes prove that Querquillan is a 
_ tidal river which meanders through section 35, and in which the tides 
of the Pacitic Ocean ebb and flow. That said river bas, in section 35, 
a mean right- angled width of about one chain up to the point wiiete 
the tides cease and a mountain stream meets the tides. That at high 
tide the river, through three-quarters of section .35, has an average 
width of one and a half chains, and contains -water: from: eight: to. ten 
feet deep as indicated by the high water mark. At low tide the bot- 
tom is exposed, except where the mountain stream flows in the channel, 
This river was meandered on both Biges from its mouth up to the point 
where the tides cease. | 
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On Angust 16, 1895, one hundred aie Six. persons, representing 
themselves. as citizens and residents of the town of “South Bend,” and 
twenty-two persons representing themselves to be citizens and resi- 
dents of the town of “ Bay Center,” Pacific County, Washington, filed 
two petitions, praying your office not to approve the meandering of | 
Querquillan river. South Bend is the county seat, and Bay Ceuter is 
.a town about eight miles west. The petitioners represent that the 
county has laid out a road and has graded the same from South Bend 
almost to the river; and that the citizens are asking for and endeavor. 
ing to have a bide built across said river in order that the road may 
be extended further; and they apprehend that the building of said 
bridge will be embarrassed and hindered, if the meander be approved, 
and the Querquillan river be recognized as a meandered stream. 

The South Bend petition describes the river as “Quaitland slou gh, or 
what is more commonly known as Bone river.” _ | 

The Bay Center petition describes the river as “Quaitland slough, 
commonly known as Bone river;” and then alleges that, ‘this slough 
known as Bone river, is a smail inlet or indentation into the maiu land, 
at the head of which a small brook empties aud forms said slough, ane 

the tide ebbs and flows into it.” 

In the appeal from your office decision, the appellant's attorney 
alleges * as grounds for such appeal,” 

1, That there is no navigable river and no navigable stream of any kind or name 
in said section, township and range: and 


2. That there is no tidewater stream and no tide- water river in said secon: town 
ship and range as \uerqnillan river. 


These allegations are contradicted by the petitions which constitute 


7 the pleadings in the case; and also by the evidence furnished by two 


surveyors, of record in your office. It is idle to say, that a slough, 
inlet, indentation, fiith, or estuary, which twice a day, at high tide, 
contains water from eight to ten feet deep, and is commonly called a 
river, is not navigable for many useful purposes; and is not a tide- 
water stream. _ . 
The manual of surveying instructions, published June 30, 1894, in 
paragraph 2 on page 56, and paragraph 7 on page 5, prescribes as 
follows: 

Tide-water streams, whether more or less than three chains wide, sould be mean- 
dered at ordinary highwater mark, as far as tide-water extends. 

In the survey of lands bordering on tide-water, meander corners will be estab- 
lished at the points where surveyed lines intersect high water mark, and the mean- | 
ders will follow the high water line. | 


Querquillan river in section 35 was properly meandered. Your office 
decision is hereby affirmed, 
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MINING CLAIM—-SURVEY—NOTICE—ADVERSE—CLAIM, 
WHEELER ET AL. 2. SMITH. 


if a mining claim is not properly descr ibed i in the official survey ther eof it is incum- 

| bent upon the Secretary of the Interior, if the matter comes before him for dis- 
position, to require a new survey, and new notice of application, and if during 
the period of republication an adverse claim is filed itis entitled to consideration. 

Laud containing a ledge of limestone is not subject, to location and entry as a lode 
claim. 

A judicial determination that an adverse claimant is not entitled to Possession is con- 
clusive upon the Departmeut, irrespective of any, reasons the court may have 
assigned for its judg meut, 


Secretary Francis to the Commissioner of the General Land Office, Oeiebee 
(W. ALT.) 16, 1896. (PLS. OL) 


The record in this case shows. that Edward §. Smith located the 
“Orcas Island lime mine,” in San Juan county , Washington, February 
- 19, 1884; that on May 23, 1884, the official survey of said claim was 
apnreved by the surveyor general, designating it: as survey No, 37. 
By said survey.the lime miue is shown to be situated in sections 36 and 


a 31, T. 37, Rs. 2 and 1 respectively, west, in the Seattle, Washington, 


land district. Mineral entry No. 10 was made November 29, 1884, and 
the papers forwarded to your office, where the matter was considered 
and ou September 28, 1886, your office decided that the land was actu- 
ally situated in ‘section 36, range 1 west,” and “section 31, range 2 
west, township 37 north,” and “the entry being: for other jan than 
that located and actually claimed, and based upon an application and 
notices thereof correspondingly erroneous, is hereby held for cancella- 
_ tion.” The applicant appealed and the Department, on May 8, 1888 
(L. aud R. No. 158, p. 3831), thus modified your said office judgment— 
Under these circumstances; and inasmuch as the mistake in description was a 
clerical error, the entryman sbould be allowed to make entry for the land he claims 


- upon showing that he has given proper: new notices: and furnished & DEW pit ang 


field notes properly describing the land. 


 Agreeably to this decision the ap) licant Samed a new survey to be 
made, field notes and plats to be filed; aud again presented his appli- 
cation for patent May 24, 1890, and during the period of publication 
adverse and protest was filed by Lee Wheeler and L. H. Wheeler, 
They allege the location of the ‘Ben. Harrison lime claim,” and “The. 
Seattle lime claim” on April 30, 1889, as placer claims, and that the 
Orcas Island lime mine lies wholly within the boundaries of their loca- | 
tious. They also charge that there is no vein or lode, or rock in place 
that-can be located under the laws of the United States, as a vein or 
lode claim. Suit was instituted in support of the adverse, as prescribed 
by section 2326, R evised Statutes, within the statutory period, the 
plaintiffs Tene g title in themselves, possession and right of possession 
by reason of their discovery and location as aforesaid. The prayer of . 
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the complainant is that the Puget Sound Lime Company, which is _ 
shown to be the assignees of the original locators, be decreed to be 
entitled to the sole and exclusive possession of all the lands hereinbefore described, 
and every part thereof, and that the defendant be forever restrained and enjoined 
from proceeding further with his application for a patent therefor, ete. 
The defendant answering, denies specifically the allegations of. plain- 
tift’s complaint not admitted, and then pleads affirmatively his title by _ 
reason of bis discovery and location. His prayer is that the pretended 
placer locations of plaintiffs be adjudged a cloud upon his’ “rights, 
proprietary and possessory, in said land, and be wholly set aside and 
vacated;” and he “be adjndged to be anatled to the absolute and 
- exclusive possession of said land,” etc.; that the plaintiffs and their 
agents, etc., be restrained from Bains or asserting any gue etc., to 
the land, and also for an accounting and damages. | 

_ On the issues thus joined the court, without the intervention of a jury, 
filed its finding of fact and law, so-taras pertinent to the issue here, as 
follows: That the land located by the Wheelers was at the time entirely 
. anoccupied; that the defendant was “not in possession of any portion 
of the tract of land described in his application for a patent, nor has 
he been in possession of any portion of the same since the 20th day of 
November, 1884.” As a conclusion of law the court held: “That inter- 
venor, The Puget Sound Lime Company, is entitled to judgment herein 
for possession.of said mining claims described,” ae ald judgment was 
rendered in accord with said finding. 

The defendant appealed, and the supreme court of. Washin gton, on 
March 28, 1893, considered the case. (It is said by counsel that the 
case, Wheeler et al. v. Smith, is reported in 5 Wash., 704. I have not 
the volume, but a certified copy of the opinion.) 

The court held (1) that although the disposition of the case thes find 
it necessary to make does not require a discussion of the action of the 
Department, by its decision of May 8, 1888, requiring him to show that 
_ he has given proper new notices, etc., yet in the court’s view 

under no such circumstances should the claimant have been put to the trouble aa 
- expense of entirely new proceedings to entitle him to a patent in case his claint had 
been approved. 

_ It then argues that the error.was not his—Smith’s—but the error of the 
deputy mineral surveyor and the surveyor-general; that the land was 
properly located by reference to a fixed and permanent natural object; 
the notice posted and published showing the location actually upon the 
‘ground, . 


-and there was no reason why ities could not: have been accepted and the Conreeuon 
madeé in*the land office without:any- further. proceeding OS 5 


“that under ordinary circumstances it would hold | 

‘that plaintiff's claim, initiated nearly five years after the completion of the necessary 
' proceedings in the land office, ought not to be entertained in a suit in pursuance of 
the filing of an adverse claim under United States Revised Statutes section 2326. But 
this is not an ordinary mining claim, and its disposition depends upon other matters. 
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Having concluded thatit was ‘not an ordinary mining claim,” the court 
discusses the evidence to show that the location of the Orcas lode | 
- claim and both the DON were upon a deposit of lime stone, and for 
that reason it must 

hold both parties i in error, and that ny valid location could be made of such land 


under the. mineral rey. and that, therefore, neither party is entitled toa eecement in 
his favor. a 


The court says: 


We are not unmindful of the fact that several decisions of the land office of the © 
. Interior Department have been promulgated, which hold that limestone lands may 
be patented as mineral claims, but as we view those decisions they are such a strained 
construction of the mineral laws as are unwarranted. by their terms and by the spirit — 
and intent of their enactment. | | 

The court further holds that that part of the land in section 36, havin g 
been surveyed land at the date of these locations, under section.20 of 
the act of March 2, 1853 (10 Stat., 172), and section 10 of the enabling 
act of February 22, 1889 (25 Stat., 676), this land went to the State for 
school purposes. The Jngemens : of the superior court was therefore 
reversed, 7 | . 


and the case remanded with iaateubiods to enter anew judgment, decreeing neither 
party to be entitled to the possession of the lands in question, respondents to pay 
costs in the superior court and in this court, 


J udgment. was thereafter formally entered in’the supreme court | 
«that the judgment of the said superior court be, and the same is 
hereby reversed, with costs;” .. . “and it is further ordered that this 
cause be remitted to said superior court for further Proceenines 1 in 
accordance with the opinion herein filed.” 

Judgment was rendered by the superior court in accordance with the 
decision of the supreme court. The judgment roll was presented at 
the local office, together with a petition by Smith, which was in the 
nature of an application to purchase. It is set forth that the United | 
States Land Office or Department of the Interior is not bound by the | 
view taken by the supreme court of Washington; that the Wheelers 
were not adverse claimants, entitled to commence peppered nee, be- | 
cause— : 

Our application fo a patent was favorably passed upon by the Acting Secretary 
of the Interior many years ago and long before either of the Messrs. Wheeler at- 
tempted to enter in the Land Office any mining claim upon any part of the land cov- 
ered by the Oreas Island lime mine. The. roots required by the Honorable. the 
Acting Secretary in his decision upon our original application for a patent merely 
required formal proof on our part of publication and notice and no one was entitled 
to appear or claim to he an adverse claimant except a person who at the date when 


our original labor, improvements, proofs, and filing and ae were complete, _ 


~ which was in 1884 or 1885, was so entitled. 

We respectfully request you to certify the piesa tage and foe roll to the 
Commissioner of the General Land Office, and request that a patent issue to Edward 
' §. Smith according to his right; and that the view which the supreme court of the 
State of Washington has taken of the law, in holding that a mining claim for lime. 
or lime stone cannot be entered as a lode or vein under the mining laws of the United 
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States, be disregar dea as bets : nonteaeg to the vatide and practice of the General 
Land Office, and that all the proceedings and judgment of said superior and supreme 
courts be disregarded, if it shall appear to the Honorable the Commissioner of the 
General Land Office that Messrs. Lee Wheeler, and L. H. Wheeler are, and were not, 
adverse claimants within the meaning and intent of sections 2325 and 2326 of the 
United States Revised Statutes. 

And in transmitting the files and proceedings in this matter to the Honorable the 
Commissioner we respectfully request that you call his attention to this communi- 
eation. 


-. The register accordingly forwarded the entire record to your office, 

aud on consideration thereof you decided, August 29, 1893, that the 
placer claitnants were entitled to the land, holding that the decision of 
the supreme court of Washington was upon grounds not. recognized by 
your office; that the judgment of the superior court was given on the 
merits of ‘ne controversy, and you PEPER that judgment as one 
sive under the circumstances. 

Smith prosecutes this appeal, setting out ciieen specifications of 
error.. These are too voluminous to give in full, but I think the ma- 
terial errors complained of may be treated without printing them in full. 

It is contended by counsel that Smith had done everything required . 
of him by law in his original application to entitle him to a patent; 
that this “must be deemed found both by the Honorable Commissioner 
and the Honorable Acting Secretary;” that he is entitled to “protec- 
tion as against the Wheelers” in their adverse proceedings initiated 
under the provisions of section 2325, Revised Statutes. It is insisted 
with much earnestuess that defendauts could acquire no rights by rea- 
gon of their subsequent locations which would give them standing as 
adverse claimants, because the order of your office ‘only required a 
new notice and a new plat;” “nothing but the correction of clerical 
error” in the description of the land; that the judgment of the supreme 
court of Washington was “that Smith was, in 1884, and ever since has 
been, entitled to his patent,” if the land had been deemed mineral. 

This position of counsel contemplates a review by the present Secre- 
tary of a judgment of his’ predecessor upon a question presented to 
and passed upon by him. It is needless to say, perhaps, that this can- 
not be done. It needs no argument or citation of authorities on this | 
proposition. But aside from this, the judgment of the Department of 
May 8, 1888, was a proper one, and unassailable from any standpoint. 
The locus of the land was not correctly given, and it matters not 
whether it was wrongly described by accident or desi on, whether the 
error was the result of careless officials or otherwise, it was the duty 
of the officers charged with the disposition of the public lands to have 
the error corrected whenever discovered. This applies to the locus of 
a mining claim with peculiar force; it “should be fixed with mathe- 
matical accuracy, as well in the report of the official survey as upon 
the surface of the earth” (John K. Castner ¢é al., 17 L. D., 565), 

The dictum of the supreme court of Washington in regard to the 
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action of the Department in reference to its order is without any force | 


whatever. The power and authority of the Secretary of the Interior . 


in the disposition of the public lands is derived solely from Congress, | 
and in the exercise of his executive functions in the management thereof 

- he will not be controlled by the action of a State court when, as in this | 
matter, it attempts to invade the exclusive jurisdiction of the Interi ior 
Department of the government, | | 

‘It should be borne in mind. that the methods prescribed by Congress . 
for obtaining patent to mining claims. is different from any other class 
of public land, in that all adverse claimants are relegated to the local 
courts to settle all disputes as to possessory rights. The jurisdiction 
of the court in settling this question depends entirely upon the correct 
description of the land; that is to say, a court in a given judicial dis- 
trict, or circuit, only ihe jurisdiction over the lands or parties in that 
district or circuit. It can be readily seen, asin the Oastner case, how 
a misdescription of the land, either as to the section, township, ran ge, 
or county, as in that case, might oust the jurisdiction of the court and 
thus defeat the adverse claimants. Correctly fixing the locus of the 
land in the section, township or range, where the land is surveyed, is 
required by the rales as much as the placing of monuments ou the 
- ground, 

Hence the order of. my predecessors in requiring hew Hone and plat 
was strictly in conformity with the practice and justice to all parties, 
and therefore, if during the period of publication ¢ an adverse claim is 
filed, it is entitled to consideration. 

It is pertinent to inquire at this point whether Smith could lawfully 
obtain title to this land under the mining laws asa lode claim. It is 
admitted that the location was made on a ledge of lime stone, and the 
land was taken for the lime therein contained; that there was no vein — 
or lode of quartz, or other rock in place bearing gold, silver, elnnabar, 
lead, tin, copper or other valuable metalliferous deposits. 

It appears to me so plain that Congress only contemplated lands 
that were valuable for the more precious metals. should be patented as 
lode claims that it needs-no ar gument to convince one of the proposi- 
tion. A reading of the sections of the statute (2318, 2319, 2320, et seq., 
Revised Statutes), plainly and unmistakably shows that it was only 


veins or lodes upon which discovery of mineral had been made prior to - 


location that could be patented as lode claims. In Iron Silver Mining 
Company v. Cheseman (116 U. 8., 529), the United States supreme - 
court defines a vein or lode as “ised in this statute to be “a body of 
mineral, or mineral-bearing rock, within defined boundaries! in the gen- 
eral mass of the mountain.” 

I am clearly of the opinion that Smith could not obtain patent to the 
land in question as alode claim, and that his location of it as such was | 
a nullity. - 

But, it is contended by counsel that al] questions: in Reney to Smith's 
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right to the land was submitted, passed upon and decided in his favor, 
except as to the description of the land, by the departmental decision 
of May 8, 1888. I do notso regard it. The only question discussed or 
decided by my predecessor was that regarding the misdescription. 
There was nothing in the record then that would necessarily cause the . 
Department to pass upon this question; in other words, it was not 
apparent on the face of the papers that the land was sought because of 
its value for lime. For instance, the location certificate says it is 
located “along the course of this lead, lode, or vein of mineralized 
bearing quartz,” and ‘on the east side of the middle of said lead, lode 
or vein.” 

The action brought by the placer claimants in support of their adverse 
was, by the supreme court. of Washington, decided against them. This 
judgment in effect: decided that the plaintiffs, the placer protestants 
and adverse claimants, were not entitled to the possession or right of 
possession of the land in controversy. It matters not by what course 
of reasoning the court may have arrived at this judgment; it is suffi- 
cient for the Department to know that the adverse claim of cane 
was not sustained. 

It having been détermined that the Orcas Island lime lode was a 
nullity, and the State court having rendered judgment against the 
adverse claimants, it follows that neither of the parties is entitled to 
the land in controversy; therefore your office judgment is modified, 
and the locations of Smith and Wheeler et al. will be canceled: 

Iti IS SO ordered. 


Hicnrarp v. Luz. 


- Motion for review of departmental decision of March 16, 1896, 22 
L. D., 324, denied: by eae ee ones 16, 1896. 


HOMESTEAD CONTEST—PRIORITY OF SETTLEMENT. 
HOPKINS 7. WAGNER ET AL. (ON REVIEW). 


There is no authority under the law, in cases of simultaneous settlement, for offering 
the right of entry to the highest bidder. 

Rights of adverse entrymen; dependent upon priority of settlement, may be adj udi- 
cated in the absence of a formal contest as between them on evidence submitted 
by them in defense of their rights against a third party: 


Secretary Francis to the Commissioner of the General Land Office, October | : 
(WL ALL.) —_ 16,1896. (CW) 


On December 5, 1895, the Department decided the case of Hopkins 
vo. Wagner et al., involving the SE. 4 of Sec. 8, T. 16 N., R. 7 W., King- 
fisher, Oklahoma (21 L. D., 485). In said decision it was held that— 
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In a case involving priority of settlement wherein it cannot be determined which — 
of the parties was the first ‘settler in fact, the claimants may make an amicable 
. division of the land; or in the event of their inability to agree, the Tight ue make 

entry may be: sevneded to-the highest bidder. | 

- Duncan and Hopkins each filed a motion for review of ana idee | 
rental decision, which motions were enter tained, and Wagner also filed 
a motion for r eview, which was not. considered for the reason that the 
affidavit required by Rule 78 of the Rules of Practice was not filed 
with it. The omission was afterwards remedied by filing the required 
affidavit on April 14, 1896. Counsel for Duncan has filed a motion to 
dismiss Waguer’s motion on account of the defect alluded to. Inas- — 
much as the motions of the other two parties have been allowed, and 
the defect in Wagner’s motion had been cured before the objection to 
it was made the non-action of the Department upon it will be waived, 
and his motion will be considered with the others. | The motion to dis- 
| miss: it is overruled. | 
Accompanying these motions are several affidavits intended to cover 
omissions in, or to strengthen the testimony taken in behalf of, each of 
the parties at the hearing. To consider them would be to add ‘to the 
record, without the privilege of cross-examination by the opposite par: | 
ties, and they will not be considered. In their respective specifications 
, of error, each of the parties inter alia alleges error'in the action of the 
Department, wherein the right. to make entry was directed to be sold 
to the highest bidder. | 

In O'Toole v. Spicer (20 L..D., 392), and some other pues in which 
what appeared tobe simultaneous settlements had been made, followed 
by improvements by each party, this power had been exercised, without 
any thorough inquiry as to its legality. In the case of Sumner v. Rob- 
erts (23 L. D., 201), it was held that the law does not justify forced 
division of homestead lands between claimants therefor; but in cases 
where the parties themselves voluntarily agree to a division of the land, 
they may properly do so. It was further held in said case that there is 
no authority under the law, in cases of simultaneous settlement, for 
_ offering the right to enter the land ‘so settled: upon ‘to the highest bid- 
der, as in cases of simultaneous applications to enter, after entry and 
_ after.settiement, upon the theory that the settlements were simultane- 
ously made, since that rule does not apply to cases where either party 
is a settler, Said decision does not purport to overrule final decisions 
in conflict with it theretofore made, but allows them to stand. The case | 
indicates the rule thereafter to be followed. | 

The case at bar must, therefore, be decided on its merits, under the 
- record as presented: Iti is not necessary to consider now what should 
be done in a case where there is no entry, and there is proof to show 
clearly settlements made: by adverse claimants, epsom simultane. 
. ously. ‘Such is not the case under review. | 
~ The land involved is within. the Cheyenne and Arapahoe reservation, 
7 which was opened to ‘settlement at twelve o'elock M., on April 19, 1892. 

_1814——-voL 23——26 | 
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On April 19, 1892, Duncan filed soldier’s declaratory statement for the 
land. On April 20, 1892, Wagner made homestead entry for the tract; 
afterwards, but on the same day, Hopkins presented his application to 
enter it under the homestead laws, which was rejected for conflict with 
| Wagner’s entry. On May 11, 1892, Duncan was permitted. to make 
homestead entry. On May 20, 1892 , Hopkins filed his affidavit of con- 
test against Wagner and Duncau -ailleeing prior settlement. | 

- Before the trial was had Acplits filed a supplementary affidavit, 
alleging that Duncan was disqualified to make entry for the tract, for ; 
the reason that he owned one hundred and sixty acres of iia in 
Kansas. 

On October 4, 1893, after a full hearin g, the register and receiver held 
that it was impossible to determine from the evidence who was the first 7 
settler, but that the mere sticking of a stake in the ground and imme- 
diately leaving it did not constitute settlement. upon the part of Wag- 
ner, so as to segregate the Jand. ‘They. recommended that Hopkins’ 
contest be dismissed, Wagner's entry canceled, and Dunean’s entry held 
intact. Hopkins aad Wagner both. ‘appealed, and on June 25, 1894, 
your office reversed the decision of the local officers, held that Wagner’s 
acts constituted acts of settlement, but agreed with the local officers 
that it could not be determined who made the first settlement, and 
directed that, upon failure of the parties to agree upon terms of com- 
promise and division of the land, that it be disposed of to the highest — 
bidder. between the parties, as in case of simultaneous applications to. 
enter. Your office further found that the charge of disqualification 
against Duncan was not sustained, and that Wagner's exception to the 
refusal of the. local officers to allow him further opportunity to cross- 
examine Duncan was not well taken. This last ruling was correct. 
It is not the purpose of this review to change the ruling of the 
Department as to all the parties being qualified settlers and as to the 
sufficiency of Waguer’s acts of settlement. As to these matters 
the opinion heretofore rendered will stand. 
The claim of Hopkins will be the first considered, ‘The claim he © 
presents is that his settlement was prior to either that of Duncan or 
Wagner. The burden was upon him to make good this allegation by a 
| preponderance of the evidence. The local officers found that he had. 
failed to do that. Upon an examination of the record it. is believed. 
that this finding was correct, and Hopkins’ contest is dismissed. 

This leaves the case to be. considered as between Dunean and Wag- 
ner, Both of these parties have entries of record covering the land. in 

dispute. Neither has formally contested the entry of the other. With- 
— out such formal contest, on the hearing of the case of Hopkins against - 
both, each submitted proof to support the contention that his settle-. 
ment was prior to that of the other, as well .as to that of Hopkins. 
Under the circumstances, each will be held. to have relied upon his acts 
“OF settlement as the basis of his claim, as s iti is manifest that if either 
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was prior to that of the other in point of time in performing the first — 
acts of settlement, that fact will settle the controversy. Neither the 
local officers nor your office found that the parties made simultaneous 
settlement, but that the evidence was of such character that it could 
not. be determined who reached the land first and made settlement. 
The number of persons participating in -the race, the shortness of the 
distance to be traversed before the land was reached, and the shght 
disparity in the time within which it was reached by those making the 
race, combine to make it a task of some difficulty to determine which of 
the parties was the first in order upon it. After a careful examination 
~ of the record, however, the difficulty does not seem insuperable. 

The strip of land to be crossed before reaching the line of the land in 
question was about thirteen rods wide. The point at which Wagner 
stopped and made his settlement. is a little more distant from the start- 
_ing point than the one at which Duncan stopped and made bis settle- 
ment. Wagner had a horse believed to be faster than Dunean’s. 
These facts are material only in so far as they afford’ the means of test- 
ing the reasonableness of the testimony of the witnesses who testified 
as to the order in which the parties actually reached the land and per- 
formed their respective first acts of settlement. It is to beremembered 
that the witnesses who were present at the time, and who were spec- 
tators of the race and testified at the liearing had a better opportunity 
of knowing which of these parties was first, than those who have to — 
reach a conclusion through the testimony of these same witnesses. As — 
they were sworn, and seem in the main to have been candid and fair 
witnesses, the conclusion indicated by a preponderance of their testi- 
mony should be adopted.. But two of the witnesses appear in such | 
-jight as to justify criticism of their testimony as unfair or unreasonable, © 
and they are witnesses who testified for Wagner. About ten of these 
witnesses, including these two, give it as their opinion from what they 
saw that Wagner was first. Twenty-two witnesses testify with more 
or less directness that Duncan stopped first on the land and performed 
the first acts of settlement.. The witnesses doubtless testified to the 
facts as they saw them, and the conflict in the testimony is not evi- 
dence of perjury upon the part of any of them. Weighing the whole 
of the testimony, together, it fairly preponderates in favor of the con- 
clusion that Duncan was the first settler. That conclusion is accord- 
ingly adopted. He. has evinced his confidence. in the justice of his 
claim by placing improvements worth several hundred dollars upon it. 

The departmental decision heretofore rendered is revoked, Your 
afiee decision appealed from is, therefore, reversed, Hopkins’ contest 
| dismissed, Wagner's entry canceled, and Duncan’s entry held intact. 





HEISKELL 2, McDowstu. 


_. Motion for review of departmental decision of. ‘ pee 4, 1896, 23 L. D, : 
63, denied by: ores Francis October 16, 1896. a 
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SECOND HOMESTEAD ENTRY—ACT OF DECEMBER 29, 1894. 
ALEXANDER BOWSMAN. 


An application to make a: second homestead entry under the act of December 29, 
1894, mnst be denied where the first entry is canceled on a contest Se 
abandonment. : 


- Secretary Francis to the Commissioner of the General Land Office, October 
(W. A. L,) 16, 1896. . (Gd-@) 


Alexander Bowsman, through his attorneys, has filed a motion for 
review of departmental decision of July 23, 1896, rejecting his appli- 
cation to make homestead entry of the E. 4 of the SW. 4 and lot 3, 
Sec. 1, and the NW. 4 of the NW. 4 ce Sec. 12 aed it Sis ‘RB 39 E., Burns 
land ainttiet, Oregon. ; 

Prior to making his said seiicaien Rowena was defendant in a 
contest brought against homestead entry made by him for land in the 
Same district, on the allegation of abandonment. The Department, 
under date of June 18, 1894 (George ». Bowsman, 288 L. and R., 272), 
held that said allegation was fully sustained and his entry was held 
for. cancellation. In his appeal from your office decision of August 12, 
1895, rejecting his application to make a second homestead entry for 
the eid now in question, Bowsmau alleged that the plaintiff and his 
witnesses swore falsely in the contest case when they testified that he — 
had abandoned the land; that such false swearing amounted to an 
“i unavoidable casualty” as conteinplated by the act. of December 29, 
1894 (28 Stat., 599), amendatory of section 3, act of March 2, 1889 a 
Stat., 854). 

In the departmental decision of which a review is asked it was held 
that as the charge of abandonment against Bowsman was sustained in. 
the contest case, he was not entitled to the relief provided for in the 
above mentioned act, and should not therefore be permitted to make 
second entry. | 

It is now urged in support of the motion for review that the papers 
in the appeal case were “unskillfully drawn by one not at all familiar 
with the statute and that the nature of the remedy provided by said 
act was not understood.” It is likewise urged that “the statement of 
facts by Bowsman was corroborated so far, at least, as the foo wane 
allegations of his affidavit are concerned, to-wit:” - - 

That the absences from the said tract of land as shown in the trial of the said 
contest occurred by the reason of the fact that I was nnable to wholly support my 
family on the said tract and was compelled to be absent for the purpose of working 
- forwages. . . . . Thatsaid land is grazing land and was used by me for pasture. 

It will be observed that proof of these allegations was essential to 
offset the charge of | abandonment in the contest case. Though given 
. ony opportunity the applicant failed to make a satisfactory showing. 
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The attorneys for applicant further state that 


it is error to hold that a homestead claimant is not entitled i relief under said act — 
of December 29, 1894, unless he could refute the charge of abandonment, it being 
‘quite apparent that no second entry would be necessary in such a case, and the act — 
in question being intended for cases, just like this, where the charge of abandonment 
is sustained but where the cause for the abandonment i is one of the proualy of absence © 
named i in the act of March 2, 1889, 
 SItis true that there is such a distinction as the one referred to, na | 
that there may be a forfeiture on the part of the entryman without 
sacrificing his right of second entry. But it must be made to appear ~ 
that the abandonment was due tv some of the causes nameéd in the act _ 
of March 2, 1889. As the attorneys for. applicant very truly state, if 
such a showing had been made at the hearing there would be no neces-. 
sity for a second entry, for under such circumstances the applicant’s 
absences would have been excusable and his entry would not have been 
canceled. But the record shows that he failed to refute the charge of 
‘abandonment; he now comes and acknowledges the fact, of abandon- 
ment, but claims that the cause for the abandonment is one of the 
grounds of absence named in the act of March 2,1889. The truth is, 
if claimant’s application were allowed it would be a virtual admission, 
contrary to the conclusion heretofore reached, that he never abandoned 
the land, for if the claims he now sets up are true his admitted absences 
did not nder the law amount to an abandonment. 

Nothing is set out in the motion for review showing that there. is any 
‘newly discovered evidenee, or that he was prevented in any manner 
from substantiating his Heeeecis at the hearing. The record shows — 
_ that he was represented by an attorney, and that himself and witnesses 
were present at the hearing and testified. 

It cannot be claimed with any degree of force that the plaiutiff and 
his witnesses swore falsely at the hearing of the contest case in the 
absence of admissions to that effect or a conviction of perjury. 

It has been the experience of the Department that itis difficult. to 
establish any general or satisfactory rule to guide the local officers in 
the disposition of applications for second entry. It has been left to 
them to make application of the law to the particular cases presented, 
"and they have been ‘enjoined to exercise their best and most careful 
judgment in the matter.” For this reason their conclusions are entitled 
‘to much respect. Cases coming directly within the causes enumerated 
in section 3 of the act of March 2, 1889, are comparatively easy of dis: 
position.. But those arising outside of the causes so enumerated, or 
classed among “unavoidable casualties,” must depend individually — 
upon the peculiar circumstances surrounding each case. | 

The charge of. abandonment in the contest. case, and upon which the , 


_ decision in the case at. bar depends, went to the very essence of the 


homestead law. |The term as used in. the.contest affidavit: was employed | 
in its usual sense,. The charge was sustained. Bowsman either aban- 
doned the land in the sense contemplated by the statutes or he did not. 
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If he abandoned the land in the sense contemplated by the ceatutes 
and the instructions issued relative thereto, then he is not entitled to 
second entry. If he did not so abandon the land then he should have 
made a showing to that effect when opportunity was afforded him. In 
_ this he failed, and as stated in the departmental decision of July 23, 
1896, it is now too late to say that plaintiff and his witnesses swore 
falsely at the hearing of the contest case. | 
_ Notwithstanding the remedial character of the act of December 29, 
1894, it is well established that the law allows but one ho mestead privi- 
lege, unless the applicant for second entry comes clearly within. the 
provisions of said act. Such fact has not been. made apparent in this 
Case. a 
The said motion for review is hereby denied: 


_ PRACTICE—MOTIONS TOR REVIEW AND REHEARING-RULE 114. 


DEPARTMENT OF THE INTERIOR, 
Washington, Oct. 24, 1896, 


Rule 114 of practice see 518 L. D., 472, is amended to read as follows, 
to take effect as of the date hereof: 

Rule 114. Motions for review, and motions for rehearing ‘before the 
Secretary, must be filed with the Commissioner of. the General Land 
Office within thirty days after notice of the decision complained of, and 
will act as a supersedeas of the decision until other wise directed mee ug 
Secretary. 

Such motion must state eae and ‘apeclaally ¢ the soniids iON: 
which it is based, and may be pecOmeeey. by an argument In support 
thereof. | 

On receipt ot such moot the Gaininiseiene: of the Senet Land 
Office will forward the same immediately to this Department, where it. 
will be treated as“‘special”. Ifthe motion does not show proper grounds 
for review or rehearing, it will be denied and sent to the files of the 
General Land Office, whereupon the Commissioner will remove the 
suspension and proceed to execute the judgment before rendered. But 
if, upon examination, proper grounds are shown, the motion will be 
entertained and the moving party notified, whereupon he will be allowed. 
thirty days within which to serve the same together with all argument 
in support thereof, on the opposite party, who will be allowed thirty 
days thereafter in which to file and serve an answer; after which no 
further argument will be received. Thereafter. the case will. not: be 
reopened, except under such circumstances as would induce‘a court of | 
ene to grant relief against a judgment of a court of law. 

All rules or fs of rules inconsistent herewith are rescinded.. 

; DAVID R. ra 
. . Secretary... 
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RAILROAD LANDS—APPLICATION TO ENTER. 
EMORY H. ‘MarKer ET Avi 


On the judicial vacation of a patent issued under & poilkoud graut, the Secretary of _ 
_ the Interior may lawfully fix.a day when the lands embraced in such decree shall - 
be open to entry; and in such case an applicubion: to enter filea prior to the time — 

- go fixed should not be allowed: 


Acting g Sec etary y fie} ynolds to the aren of the a ener al Land Office, 
| August 8, 1896. (SL. McC, ) 


— On J ie 26, 1887, the Department directed. your office to demaud of 
the St. Paul and Siok City Railroad Company and the State of. Towa, 
in accordance with Sec, 2 of the act of March 3, 1887 (24 Stat., 556), the 
relinguishment and feeonveyance of ceriain: lane in O'Brien county, 
Iowa, which the Department held had been improperly patented to 
said State for the benefit of said paulsoad pcompany (6 L. D., 47, 54; on 
review, ib., 162). 

‘Demand was accordingly made be your office, which, on J anuary 7, 
1888, reported to the Department that the company ane the State had 
failed to reconvey as requested. Thereupon, the Department requested 
the Honorable Attorney General to institute suit in-the proper court to 
set aside the patents thus improperly issued, and for the restoration of 
the title to the United States (6 L. D., 481). 

Suit was accordingly instituted in av circuit court: of the United 
. States for the northern district of Iowa, which, at the October term, 1890, 
rendered a decision in favor of the United States (43 Fed. Rep., 617). 
_. The case was thereupon brought by appeal before the supreme court 
of the United States, which, on April 21, 1895, affirmed the decision of 
the circuit court (159 U.S., 349). | 

Your office, by letter of N ovember 19, 1895 (which cn was appr oye 
by the Secretary of the Interior), éconantitted to the local officers at 
Des Moines, Iowa, a list of the lands in controversy, embracing 21,979.85 
‘acres, with instructions to them to publish notice to all persons, ‘claim. 
ing any part thereof under the act of March 3, 1887 (supra), to come 
forward within nivety days from the first publication, and file notice of 
_ their claims and their intention to make proof. in ‘accordance wt Hue | 
_cireular of February-13, 1889 (8 L. D.,348).. : 

Said list with notice o claimants under said act: was scbliahed for 
thirty days from N ovember 29, 1395, in the “Sheldon Eagle.” ~The 
date set in said notice on which the lends in question should. become 
“subject. to. entry under the law of the United - eee ” WAS BODEery 
_ 27,1896. | | 
“Between the date of the fir st insertion “of said: notice. N seenibes 29, 
1895), and that set for the opening of the Jands: to entry (Februar y2 oT, | 
1896); a considerable nuimber of persons filed applications to make home. 

stead entries on said lands, which applications the local officers rejected, 
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on the ground that the lands were not yet open to entry. The appli- 
cants appealed to your office, which dismissed their several appeals, and 
- accorded them twenty days ‘within which to apply for a writ of cer- 
tiorari. Emory H. Marker’ and eighty- eight others have. filed applica. | 


tions for such writ. 


Said applications, with the axeashionk of names ond dates, are all 
alike, and in printed form. They allege seven errors: on the part of 
your office, the gist of the whole being ~ 
that the decree of the United States supreme court, dated October 21, 1895, vested 
the title of the land in question in the general g government; and that thereafter, the 
lands having been previously surveyed and platted, and the survey and plats 
approved by the Commissioner of the General Land Office, the land in question was 


subject to entry by the first legal and a application to be filed subsequent to 
October 21, 1895. 


A. decision of the supreme eourt holding that nec ane lands eons 
to the United States does not necessarily open such lands forthwith to | 
entry. The order opening the lands to entry on February 27, 1896. was - 
one that the Secretary might lawfully and properly issue (Crowley v. 
Ritchie et al., 22 L. -D., 276). An application to‘enter land, to be valid, 
must be made at a fine when the land is legally subject to entry (Mills 
v. Daly, 17 L. D., 345, and many other cases). 

The applicants ‘for certiorari have shown no error in the decision of 
your office, rejecting their applications to enter the lands in question. 

Their petition is therefore denied. , 


RAILROAD GRANT—ACT OF MARCH 8, 1871—RELINQUISHMENT. 
Sr. PaAcvL, MINNEAPOLIS AND MANITOBA Ry. Co. ET AL. v. BERGERUD, 


The grant made by the act of March 3, 1871, didnot take effect until the relinguish- 
ment provided for therein was duly filed and peecntee by. the ey of .the 
[nterior. 


Seeretary Francis to the Commissioner of the General Land Osfice, October. 
(W. A. L.) Be 4 17, 1896. 7 | (W. F. M.) 


This case is ag ain before the Department on review of the derision 
rendered on March 6, 1896 (unreported), granted on motion of the St. 
Paul, Minneapolis and Manitoba Railway Company. The land i in con- 
troversy is the N. 4 of the NW. 4 ot section 27, township 133 N,, range 
42 W., in the land district of St. “Cloud, Minnesota, and lies within the 
piiniary limits of the St. Vincent Extension of the:grant to. the said 
company made by the act of March 3, 1871 (16 Stat., 588). The decision | 
under review held that the land was excepted fon the grant by the » 
honiestead entry of Charles P. ‘Young,’ which was made ae ‘14, 
1868, and not canceled until December 14, 1871. a 

“The contention of the company now is that the oniint did ast ets, 
effect at ibs date, but on December 19, 1871, and, ern that the 
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status of the land is not affected by Young’ s entry, which was canceled 
on the 14th of the same month.. , oe 
The act making the grant is- entitled: 


An act authorizing the St. Paul-and Pacific Ratlroad’ Sonne to change’ its line 
in consideratiou of a relinquishment of lands, [and contains the following proviso :] 
Provided, however, That this change shall in no manner enlarge said grant, and that 
. this act shall only tale effect upon condition of being In accord with the legisla- 
tion of the State of Minnesota and upon the further condition that proper releases 
shall be made to the United States by said company, of all lands along said 
abandoned lines from Crow Wing to St. Vincent, and from St. Cloud to Lake Supe- 
rior, and that upon the execution of said releases such lands so released shall be 
considered as immediately restored to market without further legislation. 


In construing this act the supreme court has said: 


The release Tequired by the act of. March 3, 1871, was uot made by the St. Paul aid 
Pacific Railroad Company until December 13, 1871, and a formal release to the United 
States by the company was not executed until ‘lie 19th of that month. It was only 
upon the execution of the release—whether that be deemed to have been on the | 
13th or 19th of December—that the act took effect. The act did not make a grant 
‘upon condition subsequent. ‘There was no condition for a breach.of which any 
forfeiture of a grant could be required, for no grant passed ‘until the consideration 
for it, the relinquishment of old lines with the Jands along them, was given. The 
transaction was in the nature of an exchange, by which the right was given to the — 
. company to construct new lines with proportioual grants, in consideration of its relin- 
quishing certain old lines, with their accompany ing lands.. The new rights were to . 
vest with the release of the old rights. The transfer was to be mutual and simul- 
taneous, There was, therefore, no operative grant until there was an effective 


release, and whichever date be taken—whether December 13, or 19—it-was subse- 


quent to the detinite location of the Northern Pacific Railroad Compan y in Minnesota, 
(St. Paul and Pacific R. R. Co. v. Northern Pacific R. R..Co., 189 U. 8. 1.) 


While the character of the grant, as whether ‘one in praesenti or in 
futuro, is, therefore, no longer an open question, it will be observed 


_. that the court pretermitted the further question as to the pce date 


at which it became effective. | | 
On December 13, 1871, the St. Paul and Pacific Ruiloud Conca: 
through its necsiaent aid secretary, after due authorization. thereunto 
by the board of directors, made, sealed and signed the release required 
by the proviso of the act aforesaid.. This instrument was filed in this 
Department on December 19, 1871, and-was formally accepted by the 
‘Secretary of the Interior as a oor plianee with the requirement of 
the act on the day following. The release purports to convey and does» 
convey land. It is, therefore, in effect, a deed, and must be treated as 
such. A deed has no effect until delivery by the grantor and its accept- . 
ance by the.grantee.:.It was-formerly the common law rule that the 
deeds of a corporation did not require delivery, but in the United 
States no distinction appears to have been made in that regard between 
individuals and corporations. - | a TS 7 
In this case, as has been shown, fie ee vould not. become opera- 
tive until the. relinquishment-of the lands along the abandoned line 
— should take effect, and this did not. transpire until the release was filed 
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and.accepted here, six days after the cancellation of Young’s entry. 
The land in controversy, therefore, was free when the grant became 
effective and passed with it. 

The decision heretofore rendered is revoked and set aside, the deci- 
sion appealed from is reversed, and it is ordered that Bergerud’s 
homestead entry be canceled. | 


‘DESERT LAND ENTRY—UNSURVEYED LAND—FINAL PROOF. 


‘Sean Ww: PHILLIPS. 


If final desert land proof, submitted on an entry of unsurveyed land, is found unsat- 
isfactory, and the entryman fails to furnish supplemental proof as required, the 
proof already submitted may be tej jected, and the entry canceled. 


Seoretary y Francis to the Commissioner of the General Land Office, October 
(W. A. Ih.) . > 26, 1896. - *  (W. ALE.) 


On March 17, 1884, J ohn W. Phillips ace desert ape entry at the 
Las Cruces, New Medco: land office, for a certain tract of unsurveyed 
land, which was desexbed in the entry papers; however, as the S. $ of | 
the NW. 4+ of Sec. 34, T.98., B.8 E. 
February 27, 1886, he submitted ane proof, which was snspencted by 

the local sfficars to aiait survey. | 
May 20, 1892, your office considered said final proof and found it 
qnsanetietony: for the reason that the location of the springs from 
which the entryman alleged he derived his water supply, and the 
manner of diverting the water, were not shown. 

The. register and receiver were accordingly instructed. to notify the 
entryman that be would be allowed sixty days in which to furnish sup- 

_ plementary proof. 
| Sones was duly mailed to the e entryman, but \ was returned uncalled 
for. - 
October 20, 1893, William C, MeDonald filed ‘affidavit alleging that 
he is the owner by deed from Phillips of the tract: embraced in said. 
entry; that he has recently learned that supplemental proof is required; 
that the entryman has uot resided in the vicinity of this land for 7 
several years and his present whereabouts are unknown. McDonald 


accordingly asked for.six months time in which to find the entryman — 


and make the necessary additional proof. — 

By letter of February 26, 1894, your office allowed McDonald sixty 
‘days.“tn which. to furnish ‘the evidence called for or to appeal, failing 
to do one of which the entry will be canceled.” 

Appeal was thereupon taken to the Department. 

The specifications of error alleged are: | 

1. In not allowing assignee six months as prayed for i in which to find aa 
the original nen ra Rie : me DE ag Poa 
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2. In now taking final sation in the case, the land not Bens surveyed, 
and there being no adverse claimant. =~. — - 
In regard to the first specification, it is to B6 said: (1) that as the 


required supplementary proof related to the location of certain springs = 


and the manner of distributing the water from them, it was not neces- 
gary to-find the entryman to make this proof—it could be made by the 
assignee himself; (2) that from October 20, 1893, to the expiration of 
_ the sixty days allowed. by your office letter of February 26, 1894, was 
more than six months, the period asked for. by the assignee on the first 
named date; and (3) that although three years have elapsed since the 
assignee aaiced for six months time in which to find the entryman, he 
has never intimated to the Department that he has found the cnt y 
man or that he is ready to furnish the required proof. 
As to the second allegation, I find, upon inquiry at your office, that 

‘no portion of said township 9 south, range 8 east, has been surveyed. 
_ The practice of the Department i in oa to desert land. entries upon 
unsurveyed land is as follows: 

At the time of making the entry the land must be described as accu- 
rately as is possible without survey, so that it may be easily identified. | 
Within the time prescribed by law final proof must be submitted as in — 
other cases. If this proof is satisfactory to the local officers, they 
approve it and forward it to your office, without collecting the purchase - 
‘money and without issuing the final papers. . It is then considered by 
your office and if found satisfactory is suspended :1 until the land shall | 
- have been surveyed. After the Jand has been surveyed, the entry-__ 

man (or his heirs or assignee) is required to file a corroborated affi- | 
davit showing the leg al subdivisions of his claim. The official records ; 
are then corrected to make them describe the land by leg: al subdivisions, 
and if no objection exists, final papers are ‘issued upon ‘payment of the ) 
amounts due. (See circular of April 20, 1891, 12 L. D., 376; case eof 2 
C. B. Mendenhall, UL. , 414.) in 
If, however, your office finds the proof to be unsatisfactory, it may | 
call on the entryman tor supplementary proof, and if. he fails after due 
- notice to furnish the necessary additional proof, the proof. already , sub- 7 
‘mitted may be rejected - and his” entr ‘'y canceled, without regard. to 
whether the land is then sur veyed, or unsurveyed, 2 | 

‘The proof submitted in this case is insufficient and “unsatisfactory. | 

_ The assignee has had full opportunity to furnish the gree: supple: 
mentary proof, and has failed to do so. | 
_ Your. office decision is cee a affirmed, the final proof i is rejected 
and. the entry will be, canceled. 


SULLIVAN | v, MoPexx, a AT ee ate 


: Motion for rehearing in. the case s abéve entitled denied. i Secretary 
Francis, October 26, 1896, See departmental decision of October 14, 
1893, 17 L. D., 402. 
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PRACTICE—APPEAL—NOTICE—TIMBER LAND ENTRY. 
HENRY C. EVANS. 


_ Un appeal from the denial of an application to contest an entry the appellant i is not 
required to serve the entryman with notice thereof. _ 

The withdrawal of offered lands abrogates the offerin g and brings them w ithin the 
category of unoffered lands, and hence. apse to. tamper land Petes if restored | 
to the public domain. | ge . | 

Secretary Francis to the Commissioner of the General Land Office, October 

| (29,1896. . (J. AY) 


_ May 8, 1893, Constance Howard made cash eabes entry for the SE. 

+ NE. LB. 4 SE. 4 and the SW. 4 SEH, 2, Sec. 21, T. 49 N,, R.8 W., 
Ashland, Wisconsin, land. district. | 

| March 4, 1895, Henry C. Evans filed an affidavit of contest. against 

said entry under the second section of the act of May 14, 1880 (21 Stat., 

140), 

The local officers, acting under rule 6 of practice, transmitted the 
affidavit to your office. 

June 15, 1895, your office held that the affidavit of contest | is insuffi- 
cient, and denied the application for a hearing. | 
| Aust 28, 1895, and within sixty days from notice of said decision, 

Eivans’ ion filed an appeal. The appeal was taken as in ex parté 
cases under rule 100 of practice, and without notice to Mrs. Howard. 

Your office, on September 28, 1895, considered the appeal defective, 
and, acting under rule 82 of practice, alowed Evans fifteen days within» 
which to file evidence of service on DORStaHce Howard under rule 86 of 
practice. 
~ October 15, 1895, Evans’ attorneys filed a motion for review of said 
decision. The motion was denied October 24, 1895, and on the samé- 
day your office transmitted the papers in the case in order that the 
appeal may be dismissed by this Department under rule 82 of practice. 

In cases of appeals from rejections of applications to enter this 
Department has uiiformly held that an adverse claimant of record is 
entitled to service of notice of the appeal. The reason for this require- 
ment is found in the fact that in such cases an entryman is, from the 
nature of the case, a party to the proceedings, and is therefore, under 
rule 70 of practice, entitled to service of notice. Itis stated in instruc- 
tions, 17 L. D., 325, that the holding that an adverse claimant is enti- 
tled to service of notice of appeal from the rejection of an application 
to enter ‘embodies a sound principle of law, and conduces to the ends 
of justice and fair dealing between claimants for the same land.” This 
reasoning does not apply to cases of appeals from rejections of appli- 
cations to contest, as in such cases the entryman is not a party to the 
_ proceeding. Nor do I find anything in the rules of practice to war- 

rant the construction mee Suen an a ebuee must be ce on i euy: | 
man. 5% 
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oe office held that under rule 86 of practice, which requires that, 


Notice of an appeal from the Commissioner’s decision must be filed in the General 
Land Office and served on the appellee or his counsel within sixty days from the 
date of the service of notice of such decision, - 

it was necessary for Evans to serve notice of neat on | Mrs. Howard. 
‘That rule applies only to cases in which jurisdiction has been acquired 
over the entryman. In contest cases jurisdiction over an. entryman 
_.¢an be acquired only by his voluntary appearance or -by service of | 
- notice after hearing has been ordered. It follows that it was not nec- 
essary for the appellant to serve notice of his appeal on Mrs. Howard. 
-The question presented by the appeal will therefore be considered. 
‘The affidavit-of contest alleges that the land has been offered and is © 


| therefore not subject to timber entry under the act of. June 3, 1878 (20 


Stat. , 89), as amended by the act of August: 4,.1892 (27 Stat. | 348), 


‘ The land had been offered at public sale July.4, 1853. It is svitiln the - 


fifteen miles indemnity limits of the grant of June 3,1856 (11 Stat., 20), 
for the benefit of the Chicago, St. Paul, Minneapélis and Omaha Rail- 
road, Company, and was selected by said company March 20, 1885. 
' The selection was canceled January 8, 1891, for the reason oe the 
grant to said company had been satisfied. 

The land is also within the primary limits of the grant of May 5, 1864 
(13 Stat., 66), for the Wisconsin Central Railroad Company, which 
grant took effect notwithstanding the fact that the land had been 
withdrawn under the grant of June 3, 1856 (Wisconsin Central BR. R. 
Co. v. Forsythe, 159 U.S., 46). A withdrawal was mnade for the Cen- 
tral R. R. Co., but on the failure of said company to construct its road 
between Ashland and Superior the land was forfeited a OY the act of | 
September 29, 1890 (26 Stat., 496). | 

In the case of Anway v. ‘Phinney ue L. D. 513) it was held that 
(syllabus), 
‘The withdrawal of offered lands in aid of a railroad grant abrogates the original 

offering, and brings them within the category of unoffered lands, and a) subject 
to timber land entry if restored to the public domain. . 

The land in controversy must re be considered as nnoffered land — 
and subject to timber entry. | 

' The decision of your office holding that the affidavit of contest is — 
insufficient is accordingly affirmed, , 
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REPAYMENT—ENTRY ERRONEOUSLY ALLOWED. 
LOUISE Cc, GROTHSAN. 


An entry made during the pendency of an appeal involving the land is ‘‘erroneously 
allowed”, and the purchase money should be repaid, if the entry in question can- 
not be confirmed. 


Secretary Francis to the Commissioner of the General Land Office, October 
(I. H. L.) oe. 29, 1896. | — (P.d.C.) 


Appleation for repayment of purchase money paid for pre-emption » 
cash entry, No. 1044, SW. dof Sec. 4,.Tp. 9 N., R. 5 W., Boise City, | 
Idaho, by Louise C. Grothjan, is presented by this apn. The appli- 
cation is in due form and accompanied with her relinquishment. | 

Your office denied the application, on the ground that her entry was 
canceled because: she “never resided. upon the land or made her home 
thereon in good faith,” and decided that “the law governing the return 
of purchase money does not apply to cases where parties attempt to 


secure title to public land through false testimony. %* The appucenls oat 


appeal brings the case before the Department. 

The history of this pa SO far as material to the controversy, 18 as 
follows: . 

- Grothjan filed her pre- foi etbi aiddidna tary Sinton for the tract 
July 7, 1886. - February 9, 1887, Joseph L. J ohnson filed his pre- -emption 
declaratory statement, and on January 2, 1888, after publication of 
notice, submitted final proof, whereupon Grothjan protested. A hear- 
ing was had, and as a result the local officers decided in favor of the 
| protestant. -Froin this action Johnson appealed. Pending this appeal, 
Grothjan submitted final proof, and was permitted to make entry. 

Your Office, by letter of September 8, 1890, in passing upon this fea- 
ture of that controversy, said: 


Your action in aboap hag the final proof of Louise C. Grothjan, accepting her cash 


payment, and issuing to her a final certificate, was clearly improper, and such pro-_ 


ceedings should not have beer had while the appeal involving said land was still . 
pending. (See Rule 53 of the Rules of Practice; Laffoon v, Artis, 9 L. D., 279; 
Scott v. King, 9 L. D., 299. ) 


It was also decided that she had not “resided upon this land aha 
‘nade her home thereon in good faith,” . 

This judgment was affirmed by the Depar caents March 31, 1892 . 
and R., 239, p. 198). The subsequent history of this controversy will 
be found in 15 L. D., 195; 16 Id., 180; 22 Id., 29. 

‘Section 2 of the act of J une 16, 1880 (21 Stat., 287 ) provides, that j in 
_ all cases where entries have been 


canceled for conflict, or where, from any cause, the entry has been seroncously 
allowed, and cannot be confirmed, the Secretary of the Interior shall cause to be 
repaid to the person wee made such entry the fees, commissions and eputohaee. 
money. 
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Tt seems to me that this application comes clearly within the purview 
of this statute. It cannot be maintained with seriousness that the | 
action of the local. officers in accepting her final paver and 1 payment; : 
-pendin g the appeal, was regular. 


abe the records of the local office, oF the ‘proofs furnished, should show that the 
entry ought not to be permitted, and yet it were permitted, then i it would be# erro- 
neously allowed.” (General Crea 1895, p. 97.) 


That is the exact condition in this case. J enaeen had appealed from 
the decision of the local officers. This had the effect of holding the | 

land in statu quo until that appeal was disposed of. 

The fact that your office and the Department subsequently decided 
that she had not complied with the law can cut no fi gure in this trans- 
action. The entry was erroneously allowed before it had been deter- 

mined that there was a failure on her part, and her money had been 
received anterior to that.time. Itis perfectly fair to assume that if the 


local officers had done their full duty in this matter, and held her final — 


‘proof until the pending appeal had been finally disposed of, she would: 
not have paid the money necessary to make her final entry. Contrary 
to the rule, they received the final payment, and ‘“ erroneously allowed “ 
the entry. (See Ignatz Reitober, 22 L. D. , 615.) : | 

I am of the Spon: that the application a repayment should be 
granted. 

Your office decision 1 is. therefore eee on repayment walt be made. 


RAILROAD LANDS—ACT OF SEPTEMBER 29, 1890.. 


‘Rerra v, Nivzs. 


The right to urea railroad lands forfeited by the act of September 29, 1890, un siler 
the acts amendatory thereof, is secured to persons entitled to exercise such right 
between the dates of September 29, 1890, and J ee 1, 1897, and no aoe 

_ claim can attach between said dates. a 


| ee Francis to the Commissioner of the aa Land Office, October 
| BO 1896.. (C. J. G.) 


This aontnovenss is in relation to the SE. $ of Sec. 25, T. 3N., RB. 31 
E, W. M., La Grande land district, Oregon. 

This ease has been before the Department once before and the dietatis 
thereof are set out in 19 L. D., 449. It was decided therein that— 
The right to purchase forfeited saileanal lands under section 3, act of September 
29, 1890, by persons holding under license from a railroad company, is inheritable, 
and may be exercised by an administrator for the benefit of the estate, where under 
the local law, he is given the control of the real and personal property of the deceased. 


Your office, in a letter dated May 17, 1895, addressed to the local - 
office, no motion for-review of the above decision having been filed, 
closed the case, concluding as follows: : 


Notify Reith that he will be allowed sixty days to present saints for the Signa 
_ and in event of his so doing you will issue certificate to ‘the Heirs ‘of B. J. Terven, ee: 
cancel the entry of Niles and report the same to this offi ce, 
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Under date of January 21, 1896, the local office reported that. ‘the 


3 ‘said Reith has taken no action pursuant to your said letter of J May li, | 
1895,” and at the same time transmitted evidence of service of notice | 


upon Reith. 

Under date of February 1; 1896, your » office, without further action, 
closed the case, this time holding Niles’ entry intact. — 
~ From this decision Reith has appealed. to this Department, alleging 


in substance that purchasers under section 3 of the act of September 


29, 1890, are entitled to purchase the lands forfeited by said act at any 
fine prior to January 1, 1897. | 

The act of Congress approved December 12, 1893 (28 Stat. 15), reads 
as follows: - 


That section three of an act mitted “kts Act to forfeit abkenih lands heretofore 
granted for the purpose of aiding in the construction of railroads, and for other pur- 
poses,” approved September twenty-ninth, eighteen hundred and ninety, and the 
_ several acts amendatory thereof, be, aud the same is, amended so as to extend the 
time within which persons entitled to purchase lands forfeited by said act shall. be 
permitted to purchase the same, in the quantities and upon the terms provided in 
said section, at any time prior to January first, eighteen hundred and ninety-seven: 
Provided, That nothing herein contained shall be so construed as to interfere with 
any adverse claim that: may have attached to the lands or any part thereof. 


As to the proviso in the above act, relative to any adverse claim that 
may have attached to the land, it is evident that the defendant herein — 


_ has gained no rights fhersinder. He makes no claim of settlement — 


prior to September 29, 1890; the only rights he alleges are those under 
his entry of September 1, 1891, The act of September 29, 1890 (26 
Stat., 496), allowed persons qualified to purchase the lands forfeited by 
said- nee two years from the date of its passage within which to pur- 
chase said lands. The act of June 25, 1892 (27 Stat., 59), extended the . 
said right to purchase one year. The act of January 31, 1893 (27 Stat., 
427), which was a special act having reference to lands forfeited by the 
act of September 29, 1890, upon the line of the Northern Pacific Rail- 
road Company between Wallula, Washington, and Portland, Oregon, 
extended the time within which persons entitled to purchases said lands 
could purchase the same, to January 1,1894, And the act of December 


— 12,1893, quoted above, still farther eyiended the time of persons entitled _ 


to purchase said lands to January 1,1897. On account of these various 
acts, original and amendatory, it will readily be seen that the right to . 
_ purchase these lands is secured to persons entitled to purchase the same 
between the dates of September 29, 1890, and January 1, 1897, and that . 
no adverse claim could attach between those dates, 

By departmental decision of December 4, 1894, (19 L. D. 449, , supra), 
Reith was adjudged to be qualified to arches nder section 3 of the 

act of September 29, 1890 (supra). Accordingly, the only question 
- involved in the Ry appeal is as to the time within which Reith is 

| entitled to consummate the pur chase of this land for the benefit of the 
estate he represents. 
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From the lan guage of the acts referred to, it being remembered that 
| said acts are remedial in their nature, I am of the opinion that there_ 
was no.authority for limiting the time within which Reith must pur- 
chase, to sixty days, as was done in your office letter of May 17, 1895, 
According to the provisions of said acts he has until January 1, 1897, 
within which to purenyee the land in aresnOny as claimed by him in 
his appeal. 

Your office decision is accor din gly reversed, and Keith will be notified | 
of his right as herein indicated. 


tel 


TOWN SITE—MINERAL LAND—ALASKAN LANDS. 
GoLpsTEIN v. JUNEAU TOWNSITE. 


A townsite settlement in Alaska prior to the act of March 3, 1891, epuietes no right | 
that relieves the town site applicant from the burden of proof in a controversy 
_ a8 to the character of the land between such applicant and a mineral claimant, 
where the mining claim is of record at the date of the townsite application. 
Land must be held mineral in character if mineral has been found thereon, and the 
 avidence shows that a person of ordinary prudence w ould be justified in further - 
expenditures, wie a reasonable i a of success in developing a valuable 
mine. , | 


| oor etary Francis to the Commissioner of the General Lana Office, October 
| | (29,1896. (C. J. W.) 


John Olds, acting as trustee for the ne the land applied for, 


o filed application for patent for one hundred and twenty-one and fifty- — 


-two-hundredths acres of land described i in his application by metes and 
bounds, which application was made on the 10th of June, 1893, and 
_ under the provisions of the townsite laws. The land is ioeaiae in & 
wninivg district, but was alleged to be non-mineral. Notice of intention 
_to offer proof in support of the application was given by publication i in 
_ the “ Alaska Journal” at Juneau, Alaska, and by posting copies of said 
notice in three conspicuous places on the land, as required in such 
cases, the time therein fixed for the submission of proof being the 15th 


day of August, 1893. Pursuant to the notice proofs were submitted, 


and on October 13th, 1893, cash entry No. 1 for the townsite of Juneau 
was allowed and the purchase price for the land covered by the entry — 
was paid. On May 19, 1894,.a paper protesting against the issuance 
of patent to the trustee for the land covered by the entry was filed in 
the name of Anna Goldstein, in your office, through her attorney, J. 
H, ‘Hickock, Jr. .. Uleging her ownership of a mineral claim in conflict 
with said townsite, and alleging the mineral character of the land. 
Various papers accompanied the protest, tending to show that the mine 
claimed by protestant was, in June, 1886, located by O. L. Sandstone 
and Louis Cotta on Bonanza lode in Harris mining district, Alaska; 


that the location was made in accordance with law; that it had been 
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aay recorded “id that the title to the same had. passed to io By | 
office letter of date December 8, 1894, your office directed the local 
officers to order a hearing to abtermine the character of the land em- 
- braced in the mineral claim of: protestant, and in conflict with the entry. 

A hearing was accordingly ordered. In pursuance of said order the © 
parties appeared, in person and by their attor neys, before Henry Mel- 
len, U. 8S. commissioner, at Juneau, Alaska, and submitted testimony 
touching the character of the land. The taking of testimony was com- 
menced April 29, 1895. The evidence so taken was duly certified and 
filed in the office of the register and receiver at Sitka, Alaska, on May 
31, 1895. On June 22, 1895, the local officers rendered a joint decision, 
in which they found that the land in controversy was non-mineral in 
character. On July 15, 1895, the mineral claimant: appealed to your 
office. On September 16, 1898, your office, in substance, affirmed the 
decision of the local: officers. A motion was made for review of this 
decision, which was by your office overruled, on January 8, 1896. On 
February 8,:1896, appeal from your office decisions of September 16, 
1895, and Janine 8,:1896, was duly filed, and the case is now to be | 
sonsidered here ander ad appeal. | 

The only vital question in the case is, the mineral or non-mineral 
character of the land. Certain other questions, however, arose in the 
trial and argument of the case, and will be disposed of as preliminary 
to the main question. 

The affidavit of Anna Goldstein, which was the ostensible predicate 
for the hearing, was objected to before the local officers as insufficient 
for such purpose, mainly for.the reason that 1t was not in fact her affi- 
davit. The same point was insisted upon before your office; and is 
insisted upon here. It is unnecessary to consider in detail the criti- 
cisms made upon this paper. It is sufficient to say that any defects, 
‘which may have existed in its original execution, were cured by her 
- subsequent ratification and acknowledgment of it as her act. The 
mineral character of the land was alleged in a number of other affi- 
davits, and the fact of the mineral location and survey were record 
facts of which your office had knowledge. The facts thus made to 
appear were Sufficient not only to justify the ordering of a hearing, but 
to require such hearing to be ordered. Such hearing was in fact 
ordered, and in fact had , and both par ties to the controversy appeared, 
both in person and by attorneys, and submitted testimony in support | 
of their respective contentions, as to the character of the land. The 
opportunity was not only thus afforded to each side to be heard fully 
on the merits of the case, but each side availed itself of that oppor- 
tunity, and mere informalities preceding the hearing have become 
inconsequent and without significance. 

One other question, which may be regarded as preliminary to the 
main one, is as to which party should bear the onus probandi. 

Tn your office letter of December 8, 1894, ordering a hearing in the 
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case, the rule to be observed by the local officers in passing upon the 


character of the land, was suggested, and that suggestion seems to 
have been followed by them. Your office referring to record facts — 
relating to the land in controversy then said: 


- The land being held and claimed for mineral purposes long prior to me townsite 


entry, it was error on the part of your office to have allowed the entry until after — 


‘due notice to the mineral claimants and no objections, and the allowance of such 
entry does not impair the right of the mineral claimant. See Piru Oil Company (16 
L. D., 117). 

Tiere fores in a coutest to determine the character of the land it rests upon the 
townsite claimant to prove that the land is non-mineral in character, its valne for 
town lots being an immaterial. question. = State of Wane nie McBride oe 
L. D., 199). : 


Tt -was unusual to seedevermine a question to be passed upon at & 


- hearing thereafter to. be had, and the language used is not quoted for - | 
- the purpose of questioning the right of your office to change the view - 


therein expressed on considération of the case after the hearing, but for 
the reason that it is believed that the rule therein expressed is in sub- 


stance correct, notwithstanding it was receded from in the later deci- | 


sion of your office. The location notice of the mineral claimants was 
duly recorded, June 30, 1886, in the office of the district recorder of the 
. Harris mining distiict, aud has remained of record. The townsite 

claimant was charged with notice of the claim, and the record abounds 
~ with evidence of the fact that its existence was public, and very gener- 
ally known to the people of the vicinity long prior to the date of the 
townsite application. Lcoking, therefor e, to the record evidence and. 
the notoriety of the mineral. claim, and its priority in existence to the 
__ townsite application, it would seem that the burden of proof was upon 
the townsite applicant to show the non-mineral character of the. land. 


In opposition to this view, however, is one presented by counsel for the © 


townsite claimant, which is not without force and leaves the matter 
almost in doubt. It is insisted that most of the area in conflict was 


settled upon by different occupants of town lots, who recognized a plat a : 


and survey made in 1881 by Master Hanus, U.S. N., and that the min- 
eral claimant-had notice of these claims and settlements before the date 
of the mineral location. If at the time of these settlements the town- 


site laws had been operative and of force in Alaska there would be no 


question but that the townsite should be treated as a prior claimant, 
and the burden of proof put upon the mineral claimant. The only way 
out of the confusion is to follow the law, wherever it may lead. The 
act of May 17, 1884 (23 Stat., 24), provided for a government for the dis- 
trict of Alaska, and made it a land district of the United States, over 


which was extended only the mineral laws of the United States;. pre-_ 


_ served the status quo as to use and occupancy for other than mining 


purposes, until Congress should act, and declared that. nothing in the — 


act should be construed to put in force, in said district, the general 


land laws of the United States. Section 2387, Revised Statutes, was 


f 
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not operative in Alaska until March 3, 1891. (26 Stat., 1099), and no. 
entry of land for townsite purposes could be made before the passage 
of said act. The entry in contest was made under said act of Mareh 
3, 1801. Section 11 of that act provides oo. a 


That until otherwise ordered by Congress lands in Alaska may be entered for town- 
site purposes for the several use and benefit of the occupants of such townsites by 
such trustee. or trustees as may be named by the Secretary of the Interior for that 
purpose, such entries to be made under the provisions of section twenty-three hun- 
dred and eighty-seven of the revised statutes as near.as may be, ete. 


Section 16 of the same act is as follows— 


That townsite entries may be made by incorporated towns and cities on the min- 
eral lands of the United States, but no title shall be acquired by such towns or cities 
to any vein of gold; silver, cinnabar, copper, or lead, or to any valid mining claim or 


_ possession held under existing law. When mineral veins are possessed within the 


limits of an incorporated town or city and such possession is recognized by local 
authority or by the laws of the United States the title to town lots shall be subject 
40 such recognized possession and the necessary use thereof, and when entry las 
deen made or patent issued for such townsites to such incorporated town or city, the 
possessor of such mineral vein may enter and receive patent for such mineral] vein 
and. the surface ground appertaining thereto: Provided, that no entry shall be made 
' iy such mineral claimant for surface ground, when the owner or occupier of surface 
ground shall have had possession of the same before the pconeon of the title of the 
| mineral vein applicant. e 


Looking to the provisions of the aii of May WA 1884, and of the act 
of March 3,1891,it seems to have been the purpose of Gongress to per- 
mit and authorize mineral prospecting and mining upon lands owned | 
_by the United States, and merely occupied by others, for some purpose 
other than mining, provided that such mining operations did not inter- 
fere with such occupancy. There is no complaint that the mineral 
claimant in his discovery and development work interfered with the 
occupancy of any person in possession at the date of the passage of the 
act of May 17, 1884, or at the time the work was done. The townsite 
application and entry made pending the mineral location, and with a 
view to obtaining patent to the entire interest in all the land included 
in said mineral location, puts the townsite m the attitude of asserting 
the non-mineral character of all of said land, and of assuming ane 
burden of establishing that fact by proof. - | 
-’ One other fact appearing from the record seems to require inention 
here. There appears to have been a government reservation for naval: 
purposes, with three buildings erected upon it, made prior both to any 
occupancy for residence purposes and to the mineral location, which is 
included both in the mineral location and the townsite entry. So far | 
as appears neither party can lay any just claim to this ar ea, but further 
. data would be necessary to adjust the rights of the parties so as not to 
interfere with this reserved area, which is not now proposed. The ille- 
gality, however, of allowing the entry which includes it, to go to patent 
as it now stands is apparent. These preliminary questions being dis- 
posed of, it remains 8 to be considered, whether or not the townsite has | 
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successfully carried the burden of establishing ‘ie non- mineral character 
of the land, by proof, the application being for non-mineral land. | 
On the hearing, the townsite assumed the burden of proof and intro- 
duced ten witnésses, whose testimony was addressed to.the character 
of the land, and of the developments on it by the mineral claimant. 
Much of this testimony was negative in its character, and based upow 
limited inspection and examination. It appearsfrom undisputed testi- 
mouy that near the southeasterly end of the claim there 1s a shaft 
twenty-five to thirty feet in depth and a tunnel thir ty to forty fect in 
length, running northwesterly, and some stripping along tle formatiom 
from the surface, and that these showed gold and silver in stringers. of © 
quartz in varying quantities. The presence of what is termed stringers 
-of mineral bearing ore is not seriously disputed, but the chief contre-— 
-versy is as to whether there is a vein, and whether the ore is in sufficient. 
quautity, and of a quality to pay toe mining. The witnesses for the 
townsite (most of whom made but one short visit ‘to the shaft and. 
tunnel) state that they saw nothing which they would term a Vein, and] 
give it as their opinion that the claim is valueless as a mine, but niost 
of them decline to swear that there is no vein there or upon the claim. 
The opinions expressed in nearly everyi instance are ba sed upon the shght 
examinations made during a single short visit. One of these witnesses, 
Mr. Thorpe, swears positively that no vein or lode exists upon the claim. 
The substance of the testimony of most of the witnesses for the townsite — 
is that from present developments they do not believe that a vein or lode 
exists on the claim, but that that fact can only be determined by further 
development. The mineral claimant introduced. eight witnesses. Some 


of these had. been upon the claim frequently, and some of them had 


worked in the shaft. Qne of ‘these: witnesses, Richard A, Matschman 
(pp. 230-235 of record), states that he saw and desired to locate this 
claim thirteen years ago, and expresses the opinion that it is.a valuable. 
mineral claim and warrants further development. He deseribes the 
bottom of the shaft as then disclosed as showing three or four stringers 
covering about half the shaft, the rock being quartz, bearing free gold, 
and some silver. Alsu that he had seen rock in place bearing free 
gold. John G. Tripp the contractor, who was doing contract work im 
the shaft, at the time of the hearing, testifies that there is gold bearing 
_rock clear across the. bottom of the shaft, in some of which gold cau be 
seen with thenaked eye, and that he has, at different tinies and different 
places on the claim, seen quartz bearing free gold. He states that at 
that time there was a lode or vein in the bottom of the shaft about four 
feet wide, struck four. or five days prior to that time, and expresses the 
opinion that it would pay to operate the mine. Two witnesses, E. H. 
Perry and William Nelson, were afterwards called to rebut this testi- 
mony, who stated that a few days previously they had gone down into 
the shaft and did not see any vein or lode in the bottom, It was about 
_ seven o’clock in the evening and a part of the bottom of the shaft was 
covered with water. Some others of the witnesses testified to seeing . 
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quartz at different times on the claim which showed gold to the-natural 
eye, Samples of ore properly identified accompany the record. As 
these have been submitted to no test here, they can serve no purpose. 
The record shows the results of a number of assays of ore taken from 
the claim. The townsite claimants had two assays, though only one is 
produced. As to the one not produced, Duncan (one of the witnesses) 
said it showed nothing of any value. The other was made by Valen- 
tine, a jeweler, and showed a value of twenty. cents in cold per ton. 
One of the assays put in proof by the mineral claimant showed 
thirty-one dollars of -gold and twenty-two and a half ounces of silver 
mer ton. The second one dollar and sixty-five cents in gold and three 
and eight-tenths ounces of silver. The third one, made for Mr. Kerr 
and of different specimens, showed of one of them eight dollars and_ 
forty-seven cents of gold and twelve and one-quarter ounces of silver 
per ton, and of the other two dollars and twenty seven cents of gold 
ald forty-four ounces of silver. per ton. The evidence indicates that 
the specimens used for the assays were taken from the dump and bank 
as average specimeus of the quartz. This cannot be considered as 
conclusive evidence of the value of the ore remaining, but tends to_ 
show the then mineral character of the vein or stringers. It appears 
from the testimony that the claim in question known as the Bonauza, 
is on a definite mineral belt, and in near proximity to other mines. . 
Olson, MéCulty and Matschman, all name the Willoughby, the Traction, — 
the Early Bird and the Sea Gull as lying along the same mineral belt, 
one of these being not more than five hundred feet from the carers 
tunnel or shaft. It cannot be said that the testimony offered by the 
mineral claimant, takeu as a whole shows a defined vein of mineral, | 
in quautity and quality such as to make it a present paying mine, but 
it is strongly suggested that with further development it. would be a- 
paying mive. The testimony offered by the two sides, which was- 
intended to show the present character of the land is pretty nearly 
balanced. It is to be observed that the mineral claimant is not put- 
ting in issue any right of hers as a purchaser from the locators of the 
claim, to be now passed upon, bat is protesting against the townsite 
entry being passed to patent, and insisting that the townsite claimant 
be held to proof of the non-mineral character of the land, which fact 
has been alleged by said claimant. The townsite has suggested a 
. failure upou the part of the mineral claimant to comply with the law 
fully as to the survey of the location and the annual assessment work 
required. In the recent case of the Aspen Consolidated Minin g Com- 
pany v. John R. Williains, it.was said— | 
Considerable evidence was introduced upon the question of the aomplanee with: 
law by the mineral claimants in various and sundry ‘particulars and especially in 
reference to the annual assesswent work required. That question, however, is not 


material to the present controversy inasmuch as it could not avail the agricultural 
entryman, even if it were shown that there was a failnre in these respects. They are 


matters so tar as this case is concerned between the government and the mineral . 


: claimants (23 L. D., 48). 
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No inquiry is now necessary as to whather the mineral diamant has 
eemiplicd with the law in the present case in respect to- the matters , 
referred to, or has not. | 

It is apparent that if it should now o dadided on the showing made, 
flint the character of. the land is non-mineral the effect would be to_ 
withdraw and seal from minin g enterprise what reasonably promises to — 
be.a valuable mine with further developments. In one of the later 
decisions rendered here, where a like condition of affairs appeared, a 

—rale was announced, which. seems to be applicable to this case. In the 
case of Castle vy. Womble (19 L. D., 455), the Secretar y said— | 
_ After a careful consideration of the subject it is my opinion that where minerals 
have beeu found and the evidence.is of such a.character that a person of ordinary | 
prudence would be justified in the further expenditure of his labor and means, with’ 
a reasonable prospect of success in Teme OUIne a valuable mine, the requirements of — 
the statute have heen met. | 

‘Interpreting the Panny offered Lby both sides in the light of this 
rule, it must be held that the land involved is prima facie mineral in 
character, and not subject to unrestricted entry for townsite purposes. — 

Your office decision is reversed, and. the townsite eutry will be can- 
celed, as to the land covered by the mineral location. 





SCHLOOL, INDEMNITY- —MINERAL LANDS—FORFEITED RAILROAD LANDS. 
STATE OF CALIFORNIA, - | 


| The act of Febuary 28, 1891, amending Sections 2275, and 2276, R. S., 1s applicable 
to all the public land States, and operates as a repeal of all. Spock ‘laws thereto- 
fore enacted, so far as in conflict therewith; and under the provisions thereof. 
the State of California is entitled to. select. indemnity for school sections lost to 
_ the State by reason of their mineral character. 
The decision of the Department | in the case of the State of ene 15 Gs D. 10, 
| overruled: 

_ The return of sections sixteen and thirty- six by the surveyor-general a as min eal ana’ 
is sufficient evidence of its mineral character to entitle the State to select 
indemnity therefor, in all cases where oe return i is not overcome by a el 
‘evidence to the contrary. ge 

Lands lying within the limits of a saivaud grant forfeited by the act of September : 

29, 1890, are sub ject to selection as indemnity for school lands lost in place. . 


Secretary Francis to the Commissioner of the General Land Office, October : 
, HOO LOGO CW. ML, W.)- 


By your office letter of April 18, 1896, you sabmiticd to the Depart- 

‘ment for consideration three aa respecting the right of the State 
-_of California to select, as indemnity in lieu of lands returned as mineral 
lands by the surveyor-general, certain tracts of land within the limits 


' of a railroad grant forfeited by the act of eee 29, 1890: 


Said questions are as follows: | 
‘First. Whether the State is entitled to adele for school Sections 
lost to the State by reason. of their mineral character. 
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- Second. Whether the return of said sections by the surveyor-general 
as mineral land is sufficient evidence of its mineral character to author- 
ize the State to select indemnity therefor. —— 

Third. Whether lands lying within the limits of a railroad grant for- 
feited by the act of September 29, 1890, are subject to selection as 
indemnity by the States for school lands lost in place. 

‘These questions will be considered in their order. 

(1) On the 28th day of February, 1891, Congress passed an act amend- 

ing sections 2275 and 2276 of the Revised Statutes (26 Stat., 796). 

Section 2275, as amended by said act, embodies the conditions under 
which States, in whose favor sections sixteeu and thirty-six have been 
or shall be granted, reserved, or pledged for the use of schools or col- 
leges, in the States or Territory in which they lie, other lands may be 
selected in lieu of lands lost in sections sixteen and thirty-six. In 

regard. to mineral lands lost in said sections, it is provided ; | 
_ And other lands of equal acreage are also hereby appropriated and ranted, and 


‘may be selected by said State or Territory where sections sixteen or ‘thirty: Six are 
Mineral land. - 


- In view of this language, it is clear fab the State 1s euititlod to select 
indemnity for sections sixteen and thirty-six lost’ to the State by rea-. 
son of their mineral character, if the ace is appEeye to the State of 
California. 

In the case of the State of Galeria, 15 L. D., 10, ee Noble 
held that section 2275 of the Revised Statutes, a amended by the act. 
of February 28, 1891, is not applicable to the State of California; that - 
said State takes its right to indemnity school land under the act of 
March 3, 1853 (10 Stat., 244), as construed by the 6th section of the act. 
of July 23, 1866 (14 Stat., 218). It is not necessary, in passiug on the 
question here presented, to enter into a discussion of these acts, further 
than to say that they were both special acts, and confined in their 
operation to the State of California. 

Iu construing a statute the first and chief purpose is to ascertain the 
intention of the law making power in enacting the law. The Congres- | 
sional Record shows that when the act of February 28, 1891, was con- 
sidered in the House, Mr. Payson, who was chairman of the House 
Committee on Public Lands, said, among other things: 

The bill simply covers that condition which has been found to exist in the Depart- 
ment by which certain States or Territories suffer the loss of these lands which bap- 
pen to be in fractional townships and where no adequate provision for indemnity 
selection is made in their stead. . . . . . This bill is of great importance to the | 
people of the public land States of the northwest. It has been asked for, as I have 
said, by the Secretary of the Interior and the Commissioner of the General Land 
Office for several years. While somewhat voluminous in its details, there is really 
no change of existing law except in one particular, and that is that it gives to the 
school fund of the different States and Territories an increase in the land allotted 
for that purpose in case of reservations made by Congress for schools or colleges; 


that is, general grants of land for schools and colleges and other similar Tenery anions: 
apee Congressional Record, Vol. 22, pp. 3464, 3465. ya 
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The report of the Housa Committee on Public Lands was unanimous: 
in favor of ‘the passage of the bill, saying: | 


That the facts and reasons for the passage of this bill fully appear in ihe Seite 
. report theréon, No. ‘502, of this Congress, which is appended hereto. 


The Senate report says: : 

The sections of the Revised Statutes proposed to be amended by this bill are those 
which embody the general law with ‘respect to the sélection of indemnity lands in 
lieu of the sixteenth and thirty- -sixth sections of each township gran ted to the States, 
and reserved to the Tervitories, for schoul purposes. 

In the administration of the law, it has been found by the Land Department that — 
the statute does not meet a variety of conditions, whereby the States and Territories 
suffer loss of these sections without adequate provision for indemnity selection in 


lieu thereof. Special laws have been enacted in a f w instances to coverin part. ~ 


these defects with respect to particular States or Territories, but, as the school grant 
is intended to have equal operation and equal beuefit in all the public land States 
and Territories, it is obvious the general law should meet the situation, and partial-- 
ity or favor be thereby excluded. . . . . . The provision for indemnity for min- | 
eral lands is in no sense an additional grant to the States. The inteut of Congress has - 
_ always been to give every school, section or its equivalent area. ...°. «+ Ree-- 
- ognition of the Hiphe to indemnity for mineral school sections does not, therefore, add 
add an acre to such grant, as the United States retain the miner al sections and dis-_ 
pose of the same rinder the minerallaw. . . ..... The bill as now framea wilh 
cure all inequalities in. legislation ; ; place the States and Territories in a position 


where the school grant can be applied to good lands, and largest measure of benefit 


to the school funds thereby secured, (See Cong. ‘Ree., Vol. 22, p. 3465.) 


— The bill, with amendments, was referred to the Department, and by 
it referred to the Commissioner of the General. Laud Office for report.’ 
On February 7, 1890, Commissioner Groff, in his: es to the secre- - 
tary of the lnterion need this language: | . 
The only increase in the amount granted by this bill over the original, so olan as 


I.can see, is in making the right to select in lieu of mineral lands. aup wane: to all 
the States and Territories, instead of contining it to a few, as heretofore. | 


Secretary Noble, i in transmitting the ‘Commissioner's report’ to the 
Senate Committee on Public Lands, said: “I concur in the views of 
the Commissioner, and recommend passage of the bill.” -—e 

The general rule of construction of statutes is that an earlier ia 
act is not repealed by a later general act by mere implication. The 
legislature is usually presumed to have only general cases in view, and 
not particular cases which have been already provided for by special 
act. This presumption does not prevail where there is something 
which shows that the attention of the legislature had been turned to 
the special act, and that the general one was intended to embrace the 
special cases within the previous law; or something in the general act 
making it unlikely that an ex caption was Intended as regards: the 
epee act. | 7 | ) 

An intention to supersede local and special acts” may be gathered 
from.the designs of an act to regulate, by one general system or pro- 
vision, the entire subject. matter thereof, and to substitute for a number — 
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of detached and varying enactments one nniversal and uniform rule 
applicable to all cases. See Endlich on Interpretation of Statutes, 
Sees. 223 and 231. _ 

Applying these rules in constrning the atane ators act of Febr wary 
28, 1891, by taking into consideration the history of said act, the 
aes of the committees of Congress, the report of the Commissioner 
of the General Land Office, and the concurrence in his views by the 
— then Secretary of the Interior, as well as the language used in said 

act, it is clear that Congress, in passing said act, intended that: it 
should be applicable to all public land States alike, and intended that 
it should operate as a repeal of all special laws theretofore passed, in 
so far as they conflicted with its provisions. 

This construction finds support in the denanmental inveragdons 
issued on April 22, 1891 (12 L. D., 400), wherein said act. was construed 
as repealing the provisions in the act of February 22, 1889 (25 Stat. 
676), admitting North Dakota, South Dakota, Montana, aud Washing- 
_ton,in so far as said act conflicted with the act of 1891, supra. See also 

State of Nebraska v. The Town of Butte, 21 L. D., 290, , 

In the case of Johnston v. Morris, 72 Federal Reporter, 890, the 
United States circuit court of appeals held, that the act of February 
28, 1891, supra, was intended to provide a uniform rule for the selection 


_ of indemnity school lands, and is applicable to all States and Terri- 


tories having grants of school lands. And that the State of California 
is entitled to make indemnity | selections in the plave of lands lost from 
‘its school sections by reason of. being mineral lands. 
_ In view of what has been said Lam of opinion that the act of Feb- 
ruary 28, 1891, amending sections 2275 and 2276 is applivable to the 
- State of Galttornia: aud that under said act the State of California is 
entitled to select jidomity for school sections lost to the State by rea- 
son of their mineral char acter, | 
_ The case of the State of California, 15 L. D., 10, in so far as it con- 
flicts with the views herein expressed, is her shy overruled. , 
(2) The Manual of PMOTVeyING: nee pel, section 39, Daree aD) is 
as follows: | 


Every surveyor shall note in tits, field-book the true situations. of all mines, salt 
licks, salt springs, and mill- seats, which come to his- knowledge; all watercourses 
OVEL. which the line he runs may pass ; and also the quality of the lands. 


In the case of Sutton v. State of Minnesota, 7 L. D., 562, the Deane 
ment held that the field notes of survey are sresuaiptively correct, and 
should be taken as true until disproved | by aa evidence, Also 
see John W. Moore, 13 L. D., 64. — 

In the ease of Johnston v. Morris, supra, the circuit court of appeals 
for the 9th circuit held, that the return of the surveyor-general that 
‘sections sixteen and thirty-six were mineral land is sufficient to entitle 
the State to make selection in lieu of such mineral land. 

In view of this Secon and of the uniform mallee of this Depart. 
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ment as to the effect of the return of surveyors, it is “held that the. 
return of sections sixteen and thirty-six by the surveyor- general as 
mineral land is sufficient evidence of its mineral character to entitle the 
State to select indemnity therefor in all cases where said return is not 
overcome by competent evidence to the contrary. 

(3) The first section of the act of September 29,. 1890 (26 Stat., 496), 
declares the forfeiture to, and the resumption of the title by, the United | 
States of all Jands heretofore 7 e., 5 
_ granted to any State or to an y cor poration to aia in the construction of a yailroad 
opposite to and coterminous with the portion of any such railroad not now: completed 


ant in operation, for the construction or benefit of which such lauds were Breeds 
and all such lands are declared to bea part of the public domain. 


In so far as the question under consideration is concerned, it is clear | 
that forfeited: railroad lands under said: act occupy ne omely the same 


«3 | position as any and all other public lands of the United. States, and are | 


subject to like disposition as public lands that never have been granted | 
by Congress, or otherwise reserved or disposed of by the poyeminent 
The 6th section of said act provides: 

That no lands declared forteited to the United States by. this act shall by reason 1 of 
such forfeiture inure to the benefit of any State or corporation to which lands may 
have been granted by Congress, except as herein otherwise provided; nor shall this 
act be construed to enlarge the area of land originally covered by any such grant, 
or to confer any right upon any State, corporation, or person to lands which were 
| excepted from such grant. 


In the first place, it is clear that this section refers-solely to rights 
which a State or corporation might seek to acquire by reason of any 
grant made by Congress for railroad purposes; that no State or cor- 
poration shall acquire any right or title:-to- lands, ‘forfeited under one 
railroad grant, under.any other grant to it for railroad purposes. 

The evident purpose of Congress was to forever remove from the 
claim of either a State or corporation any claim under a forfeited grant 
to all lands covered by such grant, and to restore then to the public 
domain, free, unincumbered and unfettered from all grants to such 
State or corporation for railroad purposes. This construction has 
‘been applied by the Department on. principle in construing a statute 
‘somewhat similar in its terins to the act of September 29, 1890, supra. | 


— Ontonagon and Brule River RB. Rk. Co. 138 L. D., 463, 476). 


There is nothing in the act of September 29, 1890, supra, tending to 
show that Congress intended by it to affect in any respect the school 
‘grants theretofore made to the respective States. | | 

Section 2275. of the Revised Statutes, as amended by the act of Feb- 
ruary 28, 1891, specifically appropriates and grants to the public land’ 
States and Territories “other lands of equal acreage,” and says they 
may be selected by said State or Territory where sections sixteen or thirty-six are 


mineral land, or are ineluded within any Indian, militar Jy or r other reser vation, or 
- are otherwise disposed of by the United States. | 
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In the case of the State of Oregon, 18 L. D., 343, the several acts of 
Congress relating to the subject of school land indemnity were care- 
fully examined and reviewed in connection with the act of February 
28, 1891, amending section 2275. On page 348, it is said: 2 : 


It is to be observed that in all these laws there are no words of exception, save in 
the last cited, and that is of mineral land, so it follows that selections may be made 
of any public lands subject to disposal by Congress. Mineral lands had previously | 
been excepted by construing the mineral laws in pari materia with school grants, but 
now they are specifically mentioned in amended section 2275, R. S. The power of 
Congress to provide for the disposal of the remaining alternate sections within rail- 
road grants can not be disputed, for they are public lands, and as such subject to its 
disposal. In fact, they have been disposed of and are being disposed of under the 
public land laws, so, if the intent be clear, as announced in the laws providing for — 
- school indemnity selections, and I think it is, that the law was meant to allow selec- 
tions of school lands lost in sections sixteen and thirty-six, acre for acre, regardless 
of price, whether single minimum, or double mivimnm, then it folows that lands 
within the grauted limits of a railroad are subject to selection, if not mineral. 


In said case it was further said, on page 300: 


In view of the growiug liberality of Congress in the disposal of the public lands, 
I can not believe that it intends any backward step to be taken, par nena with 
respect to the grants for the benefit of the public schools. 

Concurring in these views, it is accordingly held that lands lying 
within the limits of a railroad graut forfeited by the act of September 
29, 1890, are subject to selection as indemnity by the public land States 
for fone lands lost in place. _ 


RAILROAD GRANT—TERMINAL LINE—ADJUSIMENT, 
NORTHERN PACIFIC Rk. BR. Co. 


The terminal line of the Northern: Pacific grant at Duluth must be fixed at ulgne 

| angles to the last section of twenty five miles of the road. 

Between Thomsou and the city of Duluth the Northern Pacific company will not be 
entitled to indemnity for any lands to which the Lake Superior and Mississippi 
company may have beeu entitled under its grant. 

All selections by the Northern Pacific company of lands east of the foetus estab- 
lished at Duluth should be canceled. | 


Cee y Francis to the Commissioner of the General Land Office, October 
29,1896. | (FW. 0.) 


‘With your r office letter of September 26, 1896, is transmitted for the 
| consideration and approval of this Department a diagram prepared 
uuder the decision of this Department of August 27th last, wherein 
the city of. Duluth, in the State of Minnesota, was held to have been 
the eastern pera Gue or initial point of the Northern Pacific Railroad 
grant. Said decision held, upon the showing made, that there had 
_ been a confederation, consolidation or association between the Northern 
Pacific Railroad Company and the ‘Lake Superior and Mississippi Rail- 
read Company as contemplated by the provisions of section 3. of the 
act of July 2, 1864 oa Stat., 365). : | 
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Between Thomson and Duluth the two grants are upon the same e line. , 
There had been a previous grant. to the State of Minnesota for the 
Lake Superior and Mississippi Railroad, which was a grant of the 
alternate sections, designated by odd nuinber s, to the amount of five 
alternate. sections per mile on each side ‘of the line of said railroad 
within the State of Minnesota. ‘This grant. was male by the act of | 
May 5, 1864 (13 Stat., 64), which provided for the: adjustment of the 
_ road in twenty. mile sections: The grant for the Northern Pacific Rail- | 

road provides for the adjustment i in twenty- five 2 mile sections. | 
_ Your office letter states, ar | 
as the terminal for the prior grant had. already _ a established, that terminal, 


in fixing the final eastern {ceminal of the Northern Pacific Bree: has been retained, 
but has been extended to meet the requirements of such grant, | : 


J am unable to approve of the terminal as established, which, under’ 
the uniform rulings of this Department, should be at. right anzles. to 
the last section of road.. For. the terminal established to the Lake 
_ Superior and Mississippi grant the last. twenty miles was made. the | 
~ basis to which the terminal was. adjusted, while under the Northern 7 

Pacifie grant it is necessary to take the last twenty: five miles. as the 
basis in adjusting the terminus, and I have to direct that a new termi- 

nal be established as ‘the eastern terminus of the grant in accordance 
‘with the direction given. . : as4 

The act of July 2, 1864, provides: ee. 
| That if said route shall be found upon the line of any other aieoad route to ae 
. in the coustruction of which lands have been heretofore granted by the United States, 
as far as the routes are upon the same general line, the amount of land heretofore 
granted shall be deducted from. the amount granted by this act, 
As before stated, under the construction of this Densctient fia | 
line of both roads is the same between Thomson and Duluth. A line 
of the same character as a terminal line should ther efore be established 
upon the Lake Superior and Mississippi Railroad at Thomson; and 
between the line thus established, and the eastern terminus of the. 
Northern Pacific grant, when established under the directions herein 


given, the Northern Pacific Company will not be entitled to indemnity 


for any lands to which the Lake Superior and Mississippi Railroad Com- | 
pany may have been entitled under its grant. 

- This seems to me to be the purpose of the language shoe quoted, 
the intention of Congress evidently being to provide against making a 
double grant where two land grant railroads were found to be upon the. 
same general line. This can only be arrived at by charging to the — 
-Northern Pacific all lands received by the company to which the. first 
grant was made opposite the portion of the lines which are. similar... 

You request instructions as to the action which should be taken upon 
selections by the Northern Pacific Railroad Company lying-east of the 
_ terminus established at Duluth, that is, whether they should be panceled | 

outright or held for cancellation eee to appeal. 
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aT can see no 200d reagon for holding th em for paneeilations the Depar te 
ment having fully considered and determined upon the eastern terminus, 
and all selections found east thereof will be canceled. _ | , 

As to the lists to which you refer which were held for cancellation 
prior to August 27, 1896, it is presumed that the same refer to selec- 
tions east of the terminus as established, and that the cases are now 
pending before this Department on appeal from your action. If this be 
so, the proper course to pursue will be to advise the Department. of the 
particular facts in each: case, to the end that such appeals may be 
- speedily disposed of. 

Herewith is returned the diagram submitted, for correction 10 accord- 
ance with the directions herein even: 





APPLICATION FOR SURVEY-RES JUDICATA. — 
_  G, A. BURNS EY AL. 

A decision of the Department directing a hearing on an application for survey of 
lands lying between the shore and meander line of a lake, in which the doctrine 
of riparian ownership is considered and held not applicable to the matters 
involved, renders such question res judicata, and the Department will not thereafter 
consider the same in the disposition of the case on the facts submitted at the 
hearing, . 
Seoretars 4 Francis to the Commissioner of the Gencial Land Office, oe 
29,1896. | (E. M. RB.) 


This case involves a quantity of land estimated to contain about 1202 
acres, lying in sections 2, 3, 4, 9, 10 and 11, of 'f. 57 N., R. 17 W,, of the 
4th p.m., Duluth land district, J Minnesota, on and around the. margin 
of Cedar Island lake, or Ely lake. | 

The petitioners claim that they are and have been for a long time, . 
bona fide settlers upon different portions of the said land and ask that — 
the same be surveyed and platted in order that they may make entry 
under the homestead laws. 

‘On the other hand, the defendants claim that under patents issued, 
and swamp land grants made by the government, they have Genii 
by mesne conveyances, owners of the following factional sub-divisions 
delineated on the map filed in your office, to wit, lots 1, 2,3, 4,5 and 6, 
of Sec. 2, containing 147.10 acres; lots 1 and 2, of Sec. 3, containing 
74.75 acres; lots 1, 3, 5,6,7 and 8, of Sec. 4, containing 224.37 acres; 
lots 1, 2,3 and 4, of Sec. 9, containing 148.10 acres; lots 1, 2,3 and 4, 
of Sec. 10, containing 189.26 acres; and lots 1,2 and 38, of Sec. 11, con- 
taining 125.80 acres, aggregating 859.38 acres, in the township afore- 
said, forming a cordon of contiguous sub-divisions exterior to the lake 
| aforesaid, and distant from its margin or water line, from one mile to 
a quarter of a mile at different points. 

-They claim that as the patentees of the above described 859.38 acres, 
they are entitled to the 1202 acres lying between said subdivisions and 
the lake. 
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| rudy 28, 1895, a decision was rendered in ‘this case (20 L. D. 28), 
ordering a hearing to be had to determine the facts involved in the 
controversy, and on April 8, 1899, a ‘motion for review of that decision 
was denied (20 L. D., 295). | | | 
_A hearing took place before the United States : surveyor- -general in 
Minnesota, in June, 1895; a number of witnesses were examined and 
the deposition of Simon J. Murphy was taken and considered. 
~ On June 21, 1895, the surveyor- “general transmitted his ee upon - 
the record, in hich he finds: | 
Tam of opinion and report, that the land between Take) Ely, as it sotually exists; -, 


and the meander line of Cedar Island lake as noted in the field notes of Deputy 
Howe and as platted upon the government map, was actually in existence as high, 


‘rolling, and heavily timbered land, of good agricultural quality, at the time of the | 


pretended survey of Deputy Howe in 1876, I have the honor to recommend that a_ 
survey of said land_be directed as prayed for in the petition in this proceeding, for 
I am of opinion that said land was government land in existence at the time of the 
pretended survey, which has never been surveyed by the government, 


On October 31 , 1895, your office decision affirmed the secommnendntion 
of the surveyor- general. and directed him to enter into a contract for 
the survey of the land in controversy from which action the defendants | 
appealed. | | 
_ It is clearly shown by the record fiat no Sontion or the interior of | 

_this township has ever been surveyed by a government surveyor. The 

report of Deputy Howe in 1876 was absolutely and unqualifiedly false, 
and the courses and distances therein given did not represent an actual 
survey and had no stronger foundation in fact than his imagination. 
Consequently, the meander line of Cedar Island lake was never actu- 
ally run, and the 1202 acres of land that now exist, did then exist, — 
between the meander line established by him and the true meander | 


line of said lake, and was never a portion of Cedar Island lake, bub _ 


was high land, Polling and heavily covered by timber. 

The. Devanient has had some difficulty in arriving ait a correct 
conclusion on the question as presented. | | 
The hearing in this case went to two points: whether fie ai cical 
facts as alleged in the submitted affidavits actually exist on the ground; 
and second, to establish fraud in the original survey and meander of | 

Cedar island Lake as executed by Deputy Howe. 

The plat nade in pursuance of the survey by Deputy Howe i in. 1876; 
was adopted and approved by the government as the official plat of 
this township, All the land in this township between December, 1879, _ 
' and March, 1887, has been patented. Prior to the issuance of such 
patents, to wit, in 1879, complaints were made to your office as to the — 
correctness of thie survey aS made and on Juné 11,1879, despite such 
complaints, an investigation was denied and-the plat approved. — 

On January 19, 1895 (20 L. D., 28), this Department rendered a deci- 
sion in this case overruling your office decision of October 6, 1893, in 
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which it was held in reference to the decisions in the cases of Mitchell 
—® Smale (140 U.8., 371), and Hardin v. Jordan (idem., 401), that— 


_ The doctrine announced in those cases is not applicable to the one at bar, in that 
there is no question of riparian ownership here; there has been no recession of the 
waters of the lake; hence no accretions Geol the meander line, but it is insisted 
that the land becreol the meander line and the shore line is not, and never has been, - 


a lake-bed, and by reason of the fraudulent sirvey, an area of about 1,200 acres of 
land has been included iu the lake that-is and was actually government land, and 


subject to homestead entry as such at the time the official map is alleged to have 
been made; that the rule that attaches accretion or reliction to the riparian title 
cannot be applied to this case, for the reason that meander lines-were not run to 
_ and connected with the true shore line, but were so described as to leave a large 
- area between these two points. 
Iam disposed | to think this contention of évanel is sound. The showing made 
here is amply sufficient, in my judgment, to justify the belief that the survey by 
Howe was a palpable fraud upon the government; that there was no attempt made 
to make the meander lines conform to the shore line; and that government land does © 
and did exist at the time the survey was made, reported and approved. 

Under these facts, as they. appear, I do not think the doctrine of Sparta owner- 
ship 1 is applicable to the question Se 

While the ex parte statements submitted are not sufficient in themselves to warrant 
an order for a re-survey, yet they are deemed sufficient to require a hearing to deter- 
mine whether the physical facts actually exist on the ground, and also to establish | 
the alleged fraud in the survey. This determination renders it unnOOeSSaly to dis- 
cuss at this time any other question suggested. 


Motion for review of this decision having been filed on April 8, 1895, 
the Department denied the motion for review in which it was said (3805 
L, and BR., 486): 


Review of this decisi on is now adeed by Murphy et al., who claim to own some of 
the abutting lots, and their contention is that the Department; is without jurisdiction | 
in this matter, for the reason that the land has been patented. 

J deem it unnecessary to discuss this question at this time at an Ly length, for the 
reason that all matters may be présented at the hearing and may-be then fully con- 
sidered in the light of. all the facts. 

It is only necessary to say that the Department does not seek to obtain jurisdic- 
tion over the patented lands; it is only those lands which it is alleged the govern- 
ment was deprived of by a fraudulent survey that can be affected by this hearing. 
The other question of riparian proprietorship was for the purpose of ordering @ 
hearing, fully considered in the first instance, under the showing made, and it was 
determined that this doctrine did not apply to the case at bar. 

An opportunity, however, was, by the order, given to all parties to be heard, so 
that all questions might be presented and considered in the final determination. 


It is unnecessary to argue at length as to whether these decisions 
made the question of riparian proprietorship res judicata. 

The only questions submitted by the original decision for hearing 
were the questions of fact as has-been set out. The legal questions 
involved became res judicata by reason of the decision, nor can it be 
said that anything contained in the decision on review affected this 
status because the motion for review was denied. It is true it was 
said—* That all questions might be presented and considered in the 
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final determination” but. clearly what must have been meant was all - 
-. questions other than of riparian proprietorship; in other words, the 
‘questions of fact as to whether the survey was fratidulent and as to 
the actual existence of this land between the meander line and tlie 
true shore line of the lake. It could not have meant that the question 
of riparian pr oprietorship was left oven because in the very motion for 
review it Says: 

The otber question of riparian propr ictorship was for the purpose of ordering : a 
hearing fully considered under the showing ‘made and ‘it was determined that this 
doctrine did not apply to the case at bai. 

The doctrine of res judicata is one recognized by: all judicial tribunals 
and the correctness or incorrectness of a ruling made in such a case 
will not be considered. 

A decision of one exbcutive officer: is. binding upon his suecessor, 
except upon the grounds that would be sufficient for the ordering of a 
rehearing. United States v. Bank of Metropolis (15 Pet. , 377); Union 
Logging Co. v. Noble (147 U. 8., 165); Stone v. U. §. 2 Wail., 525) 
Ha parte Michael Dermody (11 L. “7 , 504). | 
~ The Department will not therefore go into a discussion of the ques- 
tion of riparian proprietorship and it appearing that counsel for the 
defendants admit that the facts alleged-as a basis for the original 
ordering of a hearing are in fact true, one decision of your office 
appealed from is affirmed. : 


RAILROAD GRANT—LANDS EXCEPLTED—JURISDICTION. 
NEEDHAM v. NORTHERN PacrFic R. R. Co. 


An application to enter, erroneously rejected and pending on appeal, serves to defeat | 

. a railroad grant on definite location as to the land covered thereby. . 

Where lands-have béen erroneously awarded to a railroad company by decision of . | 

- the Genéral Land Office, the Secretary of the Intérior may review such action 
without regard to the manner in whieh the matter is brought before him. 

‘ Secretara y ag ancis to the Commissioner of the General Land Office, October 

7 . 29, 1896. ) (W, A. BE.) 


The tract here involved, viz., “the Ng of the Si. 2 t and the K. 4 of 
the SW. 3 4 of Sec. 19, T.13 N., R. 19 E. Noeth Yakima,,Washington, 
land district, is within the limita of the: withdrawal of June 11, 1879, 
on amended general route of the branch line of the Northern Pacific 
‘Railroad, and on definite location of the road, as shown by map filed 

May 24, 1884, it fell within the pr imary or granted limits of said road. 
| ae 6, 1891, John H. Needham filed homestead application for 
said tract, which was rejected for conflict with the railroad company’ S. 
claim. 

On appeal, the action of the register and receiver was affirmed by. 
your office on May 22, 1895. 
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. Needham then attempted to appeal to the Department, but for some 

reason that does not clearly appear, he did not file said appeal until 
after the time allowed therefor had expired. ‘Your office accordingly 
‘declined to forward the appeal, whereupon Needham filed application 
for writ of certiorari. 

It appears that on January 29, 1884, one John © . MeCOrimmon filed 
application to make timber culture entry for this land; that his applica- 
tion was rejected for the reason that the land had been withdrawn for 
the. benefit of the railroad company; that he appealed and his appeal 
was pending before your office on May 24, 1884, when the map of defi- 
nite location was filed; and that on March 21, 1885, your office affirmed 
the action of the register and receiver in rejecting his application. 

Jt has been held by the Department that the withdrawal on amended 
general route of the Northern Pacific Railroad was without sanction of — 
law and invalid. Northern Pacific. R. RB. Co. ». Miller, 7 LL, ea: 100; 
Northern Pacific R. R. Co. v. Cole, 17 L. D., 8. | 

~The right of the company to the land ia: question did not attach, 
Pierstors until May 24, 1884, the date of definite location, and at that | 
time McCrimmon’s dpplewion to. make timber culture gnuiy was Ee 
ing before your office. 

_. In the case of Weeks ». Bridgman, 159 U.S., 541, certain lands in 
‘Minnesota fell within the primary limits of a vied grant, aS shown 
by map of definite location filed December 30, 1857. Prior to that. 
time, to wit, on August 7, 1857, one George E. Brott applied to file 
pre- enter. declaratory ment for these lands, his application was 
rejected, he appealed, and his appeal was pending before your oftice at 
date of definite location. Held, that his pending application excepted 
the land covered thereb yt from the operation of the grant. it wes said 
‘by the court: 

- The line of the road was definitely fixed December 30, 1857; the lands within the— 
place limits then subject to the grant were thereby scans gated from the public 
domain; and the grant took effect thereon. But under the granting act, lands to 
which pre-emption rights had attached, when the line was definitely fixed, were as 
.much excepted therefore as if in a deed they had been excluded by the terms of the 
conveyance. And this was true in respect of applications for pre-emption rejected 
“by the local land office and pending on appeal in the land department at the time of 
definite location, since the initiation of the inchoate right to the land would pre- 


vent the passage of title by the grant, and the determination of its final destination 
would rest with the government and the claimant. 


McCrimmon’s timber culture application was filed at a time when the 
land was legally subject to entry. it was made in proper form and was 
accompanied by an affidavit showing that the applicant was qualified 
to enter. The only ground on which it was rejected was that the land 

had been withdrawn for the benefit of the railroad company. — His 
appeal from the rejection was pending before-your office at the date of 
definite location of the road. In its essential features this seems to be 
a parallel case with the one just cited. The filing of a valid applica- 
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tion to make entry, at a time when the land was legally subject to 
entry, gave to McCrimmon an inchoate right to the land—a right that 
was still existing at the date of definite location of the Eaten, as 
said by the supreme court, 





- the initiation of the inchoate right to the land would prevent the passage of title 
.by the grant, and the determination of its final destination would rest with ante 
government and the claimant. 
It thus appears that the tract in controversy is now public land of 
the United States, subject to entry, and that the local office and your 
office erred in rejecting Needham’s application. ‘to make homestead | 
entry therefor. 

In the case of the Sioux City and Pacific R. R. Co. v. Wrich, 22 L. 
-D., 515, it was held that the Secretary of the Interior is aianeed with 
the adjustment of railroad grants, and should withhold from other 
disposition lands granted for such purpose, even though the grantee 

may fail to appeal irom ¢ an erroneous adverse decision of the General 

Land Office. 

It follows as a bustin from. this ruling that where ind have been 
erroneously awarded to a railroad company by decision of your office, 
_ the Secretary of the Interior may review such action without regard ° 

to the manner in which the matter is brought before him. (See in this 
connection the case of Knight v. United States, 142 U. S., 181. .) 

‘You are aeons ely dir ected to certify the record to this Department. 


? : 
—s 


RAILROAD GRANT—WITHDRAWAL—ACT OF APRIL 21, 1876. 
BRISKEY V. NORTHERN Pactric R. R. Co. 


the provisions of section 1, act of April 21, 187 76, rotet a homestead settlement 
tight acquired within the limits of a railroad grant prior to the time when the 
' ~ notice of withdrawal is received at the local office. | 


3 Secretary Francis to the Commissioner of the General Land Office, Novem- 
ber 12, 1896. |  (W. FF. M.) 


| The land involved in this case is in the N. 4 of the SW. 4, the SE. 4 
‘of the NW. 4 and the SW. 4 of the NE. 4 of section 13, township 24 
N., range 17 E., in the ana: district of Waterville, Washington, and 
, lies within the primary limits of the grant to the Northern Pacific 
Railroad Company as shown by the map of. general route, branch 
line, filed August 15, 1873, and by the map of definite location filed 
December 8, 1884, | 

On March 7, 1893, George W. Briskey made homestead eppheauon 
for the land, aieeids settlement in 1885, 

A hearing was held to determine its status at the date of the. with- 
, drawal on general route and definite location. The register and receiver 
found for the plaintiff, who has brought the case here on appeal ‘from - 
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the decision of. your » office, reversing that of the local office and reject: 
ing his homestead npolication for conflict with the company’s grant. 
The rights of the company under the withdrawal of August 15, 1873, 
have been held to have been abandoned (Morrill v. Northern Pacific 
R. RB. Co., 22 L. D., , 636), and notice of the withdrawal on .account of 
definite location was not received at local land office until January 7, 
1888, long after Briskey’s settlement in 1885. 
7 The remedial features of the act of April 21, 1876 (19 Stat., 35), have 
‘been so extended by this Department as to protect persons who have 
settled on lands within the limits of any grant prior to notice of the 
withdrawal at the local land office (Kimberland v. Northern Pacific 
RB. BR. Co., 8 L. D., 318), and though in that case a filing had been made 
of record ‘atter ‘the said notice, and isin that respect distinguished from _ 
‘the present case, no difference is distinguishable i in the equitable atti- 
‘tude of the parties. 
I think, therefore, that Briskey i is pr state by the act, supra, and the 
decision of your office i is accom tue ys reversed. | 


PERRY EBT AL. v. HASKINS. 


Motion for review of departmental decision of July 7, 1896, 23 LL. _D., : 
50, denied by Secretary ee ene 12, 1896. | 


RAILROAD GRANT—DESERT ENTRY—SETTLEMENT CLAIM. 
NorRTHERN Paciric R. R. Co. BY AL. v. CANADAY. 


A desert land entry made prior to the receipt of notice of withdrawal at the local 
office, by an actual settler, is protected under the provisions of section 1, act of | 
April 21, 1876; and the operation of the statute is not defeated in such case by 
the fact that et entry. was made after the passage of the act, 

- An adverse settlement claim will.not defeat a desert entry if due priority of ri ight i is 

not shown thereunder. 

“A claim of occupancy and settlement is not aitentive: as against a railroad pian if 
the claimant is not a qualified settler. 


Secretary Francis to the Commissioner of the General Land Office, Woven 
(l.H.L.)  - ber 12,1896. | (J. L. Me.) 
On March 15, 1886, Ira Canaday made desert. land entry for the 8.4 
of the SE. 4 of "Sec. oT, and the N. 4 of the NE. 4 of See, 34, T.22N., 
R. 21 E., Waterville land district, Washington. 
~ On February 12, 1889, he applied to make final proof; which, after 
due notice, was made April 15, 1889. 
Upon making proof he was. con monted by protests ein the Northern . 
Pacific Railroad Company, and from one Alfred Thomas. 
_ By your office letter of June 12, 1889, a hearing was ordered to deter- 
~inine the rights of the parties. The hearing was had on August 11, 
1890. All parties were represented, 
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As the result of the testimony taken at said hearin g, the local officers - 
recommended. the acceptance. of Canaday’ s final proof. Both. Thomas 
and the railroad company appealed to. your office. 

On May 20, 1895, your office affirmed the decision of the local officers 
in. favor of Canaday. | | 

A. motion for review was filed; but your office, on August 26, 1896, 
announced that it found no reason for disturbing its previous decision. 

Both-Thomas and the railroad company have appealed: to the Depart- 
ment. | 

I.—-Canaday and the Railroad Company. 

The claim of the N orthern Pacifie Railroad Company to the S. 4 of 
the SE. 4 of Sec. 27,, conflicting with Canaday’s claim, will be first 
considered. 

The land 1s within the Biches -miles limit of the branch line of said 
company’s road, as shown by the map of definite location filed Deceni- 
ber 8, 1884. Ti seas also embraced in the withdrawal on the map. of 
general route, filed August 15, 1873; but it fell outside of said with- 
drawal on the map of ‘amended pails. filed June 11, 1879. ‘Tt was 
“listed” by the company, per list 2, on April 8, 1893. 

‘The railroad company alleges, in substance, that inasmuch as Cana- — 
day claims by virtue of a desert-land entry, he could acquire no right ~ 
by virtue of settlement made prior to entry; that the withdrawal of 
1873 was of continuing force and effect, and reserved said. land from 
settlement and entry; hence that the settement: of Canaday in 1883, | 
and his desert-land entry of 1886, were alike illegal—the first Benne - 
of the withdrawal on Benete al route; the second because of withdrawal 


~ on definite location. 


The Department has decided, in the case of Morrill ». The Nor thern 
Pacific Railroad Company (22. a D., 636), that the route of 1873 was 
abandoned by the company, and fhe Department duly notified thereof 
as early as 1876; and that the withdrawal of 1873 can not be pleaded 
as against parties who settled upon or entered lands prior to the filing 
of the map of definite location. Canaday’s. settlement (in 1883) was 
made before, and his desert-land entry (on March 15, 1886,) was made 
after, the date of the filing of the map of definite location (December 8, 
1884); but notice of the filing of said map was not received at the local 
office until J anuary 2 26; 1888; hence until the latter date the land Was 
free from any valid ae oy: the company as against a prior entryman 
or settler, and there was nothing to prevent Canaday’s claim from | 
attaching by virtue of his entry of March 15, 1886 (supra). The fact 
that it was a desert-land entry does not alter the case, Inasmuch as the 
act of April 21, 1876 (19 Stat., 35), saves “all pre-emption and home- 
Stead entries, or entries in compliance with any law of the United 
States, of the public lands, made in good faith, by actual settlers,” 
prior to the time when notice of the withdrawal’ was received at the 
local, office. The fact that said entry w was made: subsequently to: ‘the 


a 
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passage of said act does not prevent its applicability to the case at 
bar—Canaday having been shown to be an actual settler. (Northern: - 
Pacific Railroad Co. v. Crosswhite, 20 L. D., 526; Offutt v- Northern’ 
Pacifie R. R. Co., 9 L. D., 407.) | . 
For the acon above given, that part of your office Ascision which: 
holds for cancellation the company’s claim to so much of the land in 
_ the odd section (27) as is in contest Delwees said company and Cana- 
day is hereby affirmed. 
JL.-—Canaday and Thomas. —- 
Alfred ena on April 18, 1893, filed application to enter ie 
SEH. tof the SW. 4and the SW: 4 of the SE. 4 of See. 27, and the NE. 4 
of the NW. 4 and the NW. 4 of the NE. 4 of Sec. 34, alleging nrc 
ment in October, 1883, — : 
- This claim conflicts with that of Canaday as to the SW. i of the 
_ SE. 4 of Sec. 27, and the NW. 4 of the NE; $ of Sec. 34. 
- Your office devision anpanied: from rejected his claim because at the 
hearing had on August 11, 1890, he had testified as follows: : 


Q.—Have you ever taken any lands under the United States land laws?—A. Yes. . 
Q.—Under what law did you take them?—A, Pomcstend, pre-emption, and timber- 
satire laws. . 

The above would seem to be sufficiently acne. but his Garin 
to make homestead entry was accompanied by an affidavit to the effect 
that he had never before made any entry under the homestead laws of 
the United States; and his application to your office for a review of its 
— decision of May 20, 1895, and in his appeal to the Department, he 
insists that he never said he had exercised his homestead, pre-emption, 
and timber-culture rights, and that if the record’so states he had been 
mis-reported; and he asked for a hearing, asserting that he can show 
conclusively that he has not exhausted his homestead right. 

Jt appears to mine that the question as between him and Canaday can . 
be decided irrespective of the question as to whether or not he had 
previously exhausted his rights. 

In his testimony at the hearing he stated cine he “ first. knew the 
land in the fall of 1883, about October.” In his motion for a rehearing 
(on the ground of deuly discovered evidence) he supported his appli- 
cation by affidavits of several persons, who stated that they saw him 
‘in the vicinity of the land in October or November of 1883. | 

On the other hand, Canaday testified that he first went upon the 
‘Jand, and selected it, in May, 1883—remaining upon it at that time 
about four days; that he returned in October, said Thomas accompany- 
ing him, and took actual possession of the land selected and settled 


upon in May proording: This testimony is not denied. He testified _ 


farther: 


Thomas proposed to divide the land..... We divided the land and I gave him 
his choice, He said he would take the S. 3 of the SW. 4 of. Sec. 27, and the N. 4 of 
the NW. 4 of Sec. 34: I then-took the S. 4 of the SE. +4 of Sec. 27, and the N. 4 
of the NE, 4 of Sec. 34, T. 22.N., R. 21 E. 
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The above spony is fob Aenea and is corroborated by that of a 

witness who states that Thomas told him that such a division had. 
been made. 
In view of the facts shown, the local officers Pee your’ office both 
found that Canaday had established a prior and paramount right to 
the land in controversy between the two; and I see no reason for dis- 
turbing said decision in so far as regards said land. 

Jii.—Thomas and the Railroad Company. 

The conflicting claims of Thomas and the railroad company to thé 
SE. 4 of the SW. 4 of Sec. 27 still remain to be considered. — 

ine regard to this branch of the case the local officers said: 


From the testimony we find that Thomas went on the land he now seeks to enter 
in October, 1883, and located a ditch to convey water upon the land, and set up-a 
notice. In the spring of 1884 he fenced about twenty-five acres, and plowed six» 
acres. 3 | | | 
The above refers to the entire one hundred and sixty acres which 
Thomas applied to enter. Then the local officers go on to speak of vie | 
specific forty-acre tract now under consideration : 


About fifteen acres of the SE.+ of the SW. +4 was enclosed in said fence, and about 
one and a half acres put in wheat in the spring of 1884. 


~ 


Therefore they held that his settlement and occupancy ore the 
land from the operation of the grant. 
The decision a your oftice pon this brauch of the case was AS 

follows: | 3 | > A | 

Whatever rights Thomas may have had as against the railroad company, by reason | 
of settlement on the SE. $ of the SW. 4 of Sec. 27, the evidence in support of which, 
being of the most Se ee ancien, he has. attempted to perfect such claim 
by application to make homestead entry, alleging that he had not previously exer- 
cised his right, while the record before me ‘shows ee in 1890 he. swore that he did. 
The said application is accordingly rejected. : 


In my opinion the local officers were correct i in finding that Thomas's 
settlement and occupancy of the forty acres now in question was such 
as to except it from the operation of the grant—provided he was a 
qualified settler.. Inasmuch as he insists that he has never exercised | 
his homestead right, and that he was mis-reported in the testimony in © 
which he is represented as saying that he had, I see no way of deciding 
this branch of the case intelligently with the question of his qualifica- 
tions left undecided and uncertain. I have therefore to direct that a 
hearing be ordered, as prayed for by Thomas, at which he- shall be 
afforded opportunity to show whether he has or has not hitherto 
exhausted his homestead right. In case it shall appear that he has 


not done 80, his application to enter so much of the land claimed by - 


him as has not hereinbefore been awarded to Canaday will be allowed. 
The decision of your office is modified as above indicated. 
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HOMESTEAD Cc ON'LEST—SELLLEMENT CLAIM—SECOND © ENTRY. 
SMITH ET AL. 2. TAYLOR. 


A homestead settlement, made by one who has at.such time. an existing homestead 
entry for another tract, must be held valid where the settler is entitled to make 
a second entry; and a second entry based on such settleinent, and allowed prior 
to the actual cancellation of the first, though irregular, may stand. 
Secretary Francis to the Commissioner of the General Land Office, Novemn- 
(I. H. L.) - ber 12, 1896. (E. B., dr.) 
This is a contest for the NE. 4 of section 35, T. 22 N., BR. 1 W., Perry, 
Oklahoma, land district, under the homestead law. The tract is within 
what was formerly known as, the Cherokee Outlet which was opened 
to settlement and entry under the homestead law at noon of September 
36, 1893. It hes three and one half miles north of Perry. and twelve 
and one half miles north of the southern boundary of said outlet. 
William J. Taylor made homestead entry No. 12 for the tract on the 
day of the opening at 2:45 p.m. On September 20, David RK. Smith, 
and on October 9, 1893, William L. Maupin initiated contests against 
said entry, alleging, each, that he was the first settler on the land. On 
March 20, 1894, Manpin filed. his supplemental affidavit alleging that. 
Taylor. hed a homestead entry on file at the Guthrie, Oklahoma, land 
office, for the NE. 4 of See.17, 7.15 N., R.3 W., at the time he made 
said entry No. 12. The cases were consolidated and went to trial June 
(21,1894. January J5, 1895, the local office decided in favor of Smith 


holding, that he was the fir st settler on the tract, and followed up his _ 


- settlement according to law, that Maupin’s claim ‘to-the tract was sub- 
ordinate to those of the other parties, he never having established 
residence upon the land up to the day of the trial, and. that Taylor 
“obtained no rights. whatever by reason of his homestead entry” for. 
the land, in view of the fact that he had then a subsisting homestead 
entry as alleged by Maupin. 
Upon appeal by Taylor and 7 Maupii. your office decided, Au ance 10, 
1895, that Taylor was the first settler on the land and established his 
residence thereon, improved and cultivated the same as required by 
Jaw, and held his. entry, though irregularly made, to be intact. It 
appearing that the entry made by Taylor at the Guthrie office April 
30, 1889, had been finally canceled on the records of your office, 
N Saniber 22, 1893, under decisions of the Department dated February 
24, 1893, and September 23, 1893 (the latter on a motion for review), 
awarding the land covered thereby to the suecessful contestant 
Nicholas Jackson, on the ground of his prior settlement, your office 
held that such cone did not invalidate Taylor’s eney. of ‘the tract 1 mm 
controversy. 2 
 Smith-and Manpin each prosecutes ¢ an appeal to the Department. | 
The numerous Bscre HInene of error in these appeals may be reduced | 
to two: : 
1. Error in holding that Taylor: was the first to make settlement on | 
said tract; 3 
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2, dirror in, holding that Taylor was, net disanglited to. make che 
ment. and entry for the tract: involved in this contest by reason of the. 
entry previously made by him at Guthrie. | _ 

The testimony is. very. voluminous, and somouhat conflicting. it 
shows, however, that Taylor and Maupin began the race for a home- 


stead in the Chea Outlet at the. hour appointed for the opening a 


from. about the same point, on the southern boundary thereof, a little. 
west. of south from the said tract, and about thirteen, miles from where. 
they stuck their stakes thereon, and that Smith began the race — 
a point on the same boundary a little east of south from the said tra 
and about fourteen. wiles. from where he struck his stake ne 
- They all made the race on horseback. Taylor had an advautage over _ 
his competitors in that he was to some extent familiar, while they were 
not, with the country over which they traveled and had been over the - 
particular region of the tract in controversy just prior to the inhibited 
period of entry upon these lands, which commenced March 3, 1893. I _ 
find the other material facts to be substantially as found by your office 
and set.out in its decision. They need not be recited here in detail, 
~The precise moment at which Taylor stuck his flag on the land can 
not be determined, as he had no watch and no one, apparently, saw him 
in, the act. Two Otoe Indians testify that they saw him on or near the 
tract riding rapidly away from. it toward Perry at about one o’clock — 
_ P.M., as near as they could tell from the sun, on the day of the open- 

ing. They had no watch. One of.them testifies explicitly to seeing 
then a flag at about the point where Taylor’s was stuck. Taylor arrived — 
at. the Perry land office, as is shown by his own testimony and. that of 
U.S. Deputy Marshal Pulse, of whom.he asked the time and who aided 
him in securing a place in the line there, at 1:07 P. M. . Smith admits 
- that he saw a flag on tract as he rode by and before he stuck a stake 
thereon, or laid claim thereto, at about the point where Taylor testifies 
that he stuck the flag. Smith and his witnesses testify that Sinith stuck 
or attempted to stick his stake at about 12 48 P.M. But his admis- 
~ sion as to seeing the flag, and the testimony of the Otoe Indians, as — 
well as that showing the time of Taylov’s arrival at the land office, are 
all strongly in favor of the latter. The conclusions of the local office ~ 
and your office, that. Maupin’s rights are subordinate to those of the 
other parties, are fully sustained by the evidence. 

‘Unless the first entry made by Taylor disqualified him for making 
settlement on said tract his settlement was prior to.that of either Smith 
or Maupin. He was first on the land and first laid claim thereto in the 
- manner recognized and approved by the custom in Oklahoma Territory, 
‘and warranted by the law; and. has. shown. full compliance with the law _ 
in the matters of residence and cultivation since. It must be conceded 
that his second entry, while the first was yet uncanceled—and perhaps 
his settlement also for the same reason—was irregular. But were both 
settlement and entry, or either of them, nullities—absolutely void—on 
that account? The Department does not so hold in view of all the 
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circumstances of the case, Judgment of cancellation on the ground 
already indicated had been entered by the Department against his first: 
entry February 24, 1893 (262 L. and R., 359). This judgment would 
have been executed by the cancellation of the entry upon the records, 
but for Taylor’s motion for review which only suspended its operation. : 
The testimony shows that subsequent to the filing of such motion Tay- 
lor manifested an intention to accept and acquiesce in said judgment.. 
In his homestead affidavit filed ete 16, 1893, he swears that his 
application for the tract in coutest | | | 
is honestly and in good faith made for the purpose of actual ees and ealtteas 
tion. . . . andin good faith to obtain a home for myself. 
This is only consistent with the view that he regarded his eniee entry 
as lost to him and to all intents. and purposes the same as if then already 


- canceled, 


His first entry was defeated through no fault of lis, but by reason 
of a superior right in another to the land covered thereby. It is well 
settled doctrine that he did not therefore lose his homestead right. The 
Department has frequently upheld the right to make a second entry in - 
cases where the equities were, to say the least, no stronger than in this 
case (James M. Frost et al., and cases cited therein, 18 L. D., 145). If 
the right to make a second entry were not lost to Taylor he certainly 
was not disqualified to make settlement on the tract. His settlement 
being valid and prior to the alleged settlements of Smith and Maupin, 
his right to the tract in controversy must be held superior to their 
claims. So far as they are concerned, standing upon his settlement 
alone, he must prevail. The irregularity of lis second entry would not 
defeat his superior right as a settler. df that entry should be canceled 
for such irregularity it would be without prejudice to his right to make 
again entry for-the same tract. Cancellation. under these conditions 
would be a vain act. . 

The entry will be allowed to stand. The decision of your office is 
affirmed. | 


yer 


ALASKAN LANDS—APPROVAL OF SURVEY. 
THE LYNDE AND HoucH Company. 


The government is not bound by an erroneous approval of field notes and plat of 
survey, under section 13, act of March 3, 1891, to issue patent contrary to the 
provisions of said act se land to be taken as nearly as practicable in a 
square form. 


Secretary Franeis to the gin en ince of the General Land Office, Ne ovem- 
(LH.D.) ‘ ber 12, 1896. oy ok (J. A.) 


This is an appeal by the Lynde and Hough Company, a corporation; 
from the decision of your office of July 31, 1895, holding for cancellation | 
the final certificate issued to said corporation December 5, 1893, for . 
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, the “tract of land embraced by United States survey No. 55, at and. 
near Humboldt harbor, on Popott. Island, 10 Alaska, containing 135.07. 
acres,” : " 
_ The said survey was made ori fie application of the. Lynde and. 
Hongh Company to the ex-officio surveyor general of Alaska under. 
sections 12 and 13 of the act of March 3, 1891 (26 Stat., 1095), and 
covers a narrow strip of land of irregular font running alone the coast 
of Humboldt harbor and of Popoff straits for a distance of about three 
miles.. The survey was approved by the ex-officio surveyor general of 
Alaska on December 26, 1892, and by your office on June 12, 1893 _ 
August 12, 1593, the company filed its application to purchase the land 
vand on the same day gave notice of intention to make final proof. 
December 5, 1893, final proof taken in California onacommission issued - 
by the local officers was submitted, whereupon the ex-officio pecaes | 

issued final certificate for the land to said company. "4 . 

July 31, 1895, your office considered the case on the papers trans- 
mitted be the local officers and held that the final proof is insufficient. 
for reasons which it is not necessary here to set out, and that final - 
proof for lands in Alaska can not be made before other officers than 
the ex-officio register aud receiver. Your office further held that pat- 
ent can not issue to said company for the reason that the survey was 
made in violation of section 12 of said act of March 3, 1891, which pro- 
vides that the land must be taken as near as practicable in square form. — 
The final certificate issned to the company was therefore held for 
cancellation. 

The appellant contends that the irregularities in the final proof can 
be cured by supplemental proof and therefore did not warrant the | 
order of cancellation, and that your office is estopped by the approval | 
of the field notes and plat from objecting to the form of survey. 

Section 13 of said act of March 3, 1891, after making provision for 
the survey of lands upon the application of the occupant, and for the. 
- transmission of certified copies of the maps and plats of survey to the 
General Land Office, provides as follows: 3 
_ That when the said field notes and plats of said survey shall have been approved 
by the said Commissioner of the General Land Office, he shall notify such person, 
association, or corporation, who shall then within six months after such notice, pay 
to the said United States marshal, ex officio surveyor- ‘general, for: such land, and — 
patent shall issue for the same. 

The issuance of patent for a strip of land like tie tract in contro- 
versy was not contemplated by the act. of March 3, 1891. The pro- 
vision of section 13 of said act, above quoted, did not estop your office, . 
on an application for patent, from considering the fact that the survey 
is irregular. The insufficiency of the final proof and its irregular sub- 
mission does, therefore, not enter into a consideration of the case. 

The.action of your office in cancelling the final certificate amounts, 
in effect, to a revocation of the approval of June 12, 1893, of the field 
notes and plat of survey. The Boverumont has control over the public 
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lands until -patent has issued, and it is not. bound by an erreneous | 
approval of the field notes and plat of survey under section 13. of the 
act of March 3, 1891, to issue patent contrary to the provisions of said 
act. The decision appealed from is accordingly affirmed. 


 WEEDIN v. LANCER. 


Motion for revlew ‘of departmental decision of August 28, 1896, 23. 
L. D., 248, denied by Secretary Francis, November 12, 1896. 


FINAL PROOF-AMENDED RULE 53 OF PRACTICE—PROTEST. 
KEAGY 2. WILCOX. 


When final proof is submitted under amended Rule 53 of Pr actice, pending the dis- 
position of a contest involvi ing the land, it should be heid for appropriate action 
in the event the eutry is adjudged valid, and until such time no action can be. 
legally taken thereon by way of pr oceedings on protest in the local office. 


Seoretary Fr ancis to the Commissioner of the General Land Office, Novem: | 
(LH. L) SF - ber 12,1896... :. - | (0. EW.) 


In, transmitting the motion of: Elba O. Wilcox, to set. aside the 
decision of the register and receiver, in which on considering his final 
proof, they found that he had anandoned the land to which said proof 
related, and recommended the cancellation of his entry, your office — 

makes the following statement: | 

Twill state that in the matter ofa former proceedin; ¢ had between the same parties 
on the issue of prior settlement, the land involved (SE. 4 Sec. 4, T. 25, R. 2 W., 
Perry land district) was awarded to Wilcox, by departmental decision rendered 
March 28, 1896, and case closed by this office July 22, 1896. 
October 28, 1895, Wilcox submitted commutation proof. On the date set for mak- 
ing proof, Keagy filed affidavit of protest, alleging non-compliance with the law-as. . 
to raudenee: and the case went to trial on such issue. Decision was rendered by 
the local office June 12, 1896, recommending the cancellation of the entry, personal — 
service of such decision being made on the parties June 13, 1896. On July 28, 1896, 
the within motion was filed. It appears that Keagy’s motion was never filed. See 
statement of plaintiff’s. attorney, and report from the local office, also. transmitted 
herewith. There is no record of receipt by this office. Action on the case is held 
waiting the disposition of the motion transmitted herewith. 


Keagy files motion to dismiss the motion to set aside the decision of 
the local officers and declare the same final because not appealed from, 
which is overruled. 

The original motion denies the authority of the local officers to take 
action on the final proof of Wilcox, made pending the contest between — 
him and Keagy then before the Department, and their jurisdictional 
authority to hear any further testimony in the nature of a contest 
pending said original case. This position is well taken, and is in 
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accordance with the ruling of the Department in the recent case of The 
State of California v. Reeves (23 L. D., 377), wherein it was held that 
pending a contest before the Department, the local office was without — 
jurisdiction to entertain another contest against the same party involv- 
- ing the same land, and that evidence subinitted at such second hearing 
could not be considered i in determining the first contest. 

Rule 53 of Practice, as amended March 15, 1892 (14 L. D., 250), per- 
mits an entryman after trial of a contest before the local office and 
before the entry is finally adjudged valid to submit final proof and com- 
plete the same, with the exception of the payment of the purchase 
money or commissions as the case may be, but directs that said final 
. proof be retained in the local office to be: disposed of after the entry is 
finally adjudged valid. 

Under Rule 53 as it. originally stood the local officers could have 
taken no additional action whatever affecting the status of the land 
pending appeal from that office,‘and as the rule is enlarged by amend- 


ment, only to the extent of allowing the entryman to submit his final. . 


proof to be held in the office for action after the entry is finally adjudged 
‘valid, it confers no authority for action on a protest or other additional 


‘proceeding against the entry. It follows that the action of the local _ 


officers in rejecting the final proof of Wilcox, and recommending the 
cancellation of his entry based on proof taken in unauthorized protest | 
proceedings, was illegal and should be set aside. | 

Your office will direct the local officers, after giving due notice of this 
decision, to consider said final proof as offered by the entryman, and 


take appropriate action thereon, without reference to the testimony — 


prematurely submitted by protestant, allowing him, if he desires to_ 
do so, to be now heard on his Epos and to submit Lene in sup- 
a of. It. 


. RAILROAD GRANT—ACT OF MARCH. 2, 1896. 
WASMUND v. NORTHERN PACIFICO R. R. Co. 


The joint resolution of May 31, 1870, was in the nature of a new grant, and only 
such lands as were in a condition to pass under the terms of the grant to the © 
company, at the date of the passage of said resolution, were intended to hg 
granted thereby. 

‘Where the title of a purchaser of lands excepted from a railroad grant is soutien 
by the act of March 2, 1896, demand should be made upon the company for the 
minimum government price of the land, with a view to judicial proceedings for 
the recovery of the value thereof as contemplated by said act. 


_ Secretary Francis to the Commissioner of the General Land Office, Novem- 
(I. H. LL.) - ber 12, 1896. | (BW. C.) 


With your office letter of November fe 1895, you ieausiatthad the 
papers in the case of Carl Wasmund ». Northern Pacific Railroad Com 
pany, involving the EB. 4 of the SE. 4and the SW. 4 of the SE. + of . 
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Sec. 1, T.19 N., R. 4 E., Olympia land district, Washin pit: on appeal 
by Wasmund from your office decisiou of May 25, 1895, in ‘favor of the 
company: : 

This tract is within the primary limits of the erant ib the alter ed 
branch line and also opposite that-portion of the main line of said com- 
pany extending northward from Portland, Oregon, to Puget Sound, to 
-aid in the construction of which a grant was made by the joint resolu- 
_ tion of May 31, 1870 (16 Stat., 378). 

The map showing the line of detinite location of the main line oppo- 
‘site this land was filed May 14, 1874, and that showing the definite © 
location of the branch line opposite hie land was filed on March 26, 
1884, The company included the tract in its list of June 30, 1888, upon | 
which patent issued December 13, 1894. | | 

The present case arose upou an application tendered by Wasmund 
in August, 1885, which was rejected by the local officers for conflict 
_ with the grant; from which action he appealed, the papers being for- 

warded with registered letter on Augnst 29, 1885. Upon the allega- 

tions:made in said appeal hearing was ordered by your office letter of 
January 2, 1889, which was duly held, the local officers recommending 
the allowance of Wasmund’s application. From this action the com- 
pany appealed to your office, and the matter was thus pending at the 
time the tract was included in a lear list by your office and submitted 
for approval. 

‘The records show that one W. H. Fleetwood on November 23, 1872, 
filed preemption declaratory statement for this land, alleging settle. | 
ment August 1, 1870. Upon his offer of proof thereon the matter. was 
contested by the company and Fleetwood’s filing was canceled June 
16, 1877, for illegality; your office finding that he was a-minor and not 
the head of a family at the time of his settlement in November, 1870, | 
which was subsequent to the filing of the map of general route of the 
main line of said company, August 13, 1870, the withdrawal upon which 
included this land. 

Upon the evidence adduced at the hearing ordered upon Wasmund’s 
application, your oltice decision held as follows: 

While the evidence in this case shows that Stilly settled and resided upon this 
‘lanid from the fall of 1868 until the fall of 1870, as what he terms “a squatter,” 
without having made or announced any formal claim thereto; that fact alone, in the 
absence of affirmative evidence that he was, at the date of the withdrawal made on 
the map filed August 13, 1870, qualified to assert a claim to the land under the settle- 
‘ment laws, would not be sufficient to except it from the operation of the grant, and 
_ there is no evidence in this case to show that. Stilly was so qualified at that time, 

except by an affidavit made by him September 14, 1894, and filed in this office 
November 27, following, after service of same on October 2, Epes the resident 
attorney of the company. 

It is shown by a certified copy of a deed, dated May 30, 1878, that the Northern 

Pacific Railroad Company on that day conveyed to one Isaac W. Anderson the land 
_ in question, reserving for the right of way of its road four hundred feet in width - 
‘through the same, and by certified copy of another deed, dated December 3, 1881, : 
that said Anderson conveyed same land to Carl Wasmand. 
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'. The question of the competency of Stilly’s affidavit as evidence to prove his quali- 
fications during his occupancy of this land need not. be. gone into in this case, as 
Wasmund has a deed to the land flowing from the company’s title, and the land has 
been patented to the latter, which divested this Department of jurisdiction. over it; 


and reversed the judgment of the local officers in | favor of Wasmund, 
who appeals to the Departinent. : 
It appears from the record in the cage of William pleciwoud v. North: 
ern Pacific R. RK. Co., which is by stipulation a part of the record in the 
case under consider shen that Fleetwood took the deposition of Stilly. 
before the local officers, which shows that he was a duly qualified set-. 
tier and was claiming fie: land aaa preemptor at the date of the pas- 
sage of the joint resolution of May 31, 1870 (supra). This renders it 
unnecessary to pass upon the question as to whether the affidavit of 
Stilly filed in your office November 27, 1894, can be properly considered 
.as a part of the record in the disposinon of this case. With Stilly’s 
qualification established it is clearly shown that this land was, by rea- 
son of Stilly’s claim, appropriated at the date of the passage of said 
joint resolution. It is true that Stilly had not filed for the land, but 
this he could, not do because the land was then unsurveyed, the alat of 
survey of said township 1 not Pane been filed in the local office until 
(1870. 
In the case of the United States ». Northern Pacific R, R. Co: (152 
U.8., 284), in referring to the joint resolution of sana ol, 1870, it was 


aaa that: 


By the resolution of 1870 iia declared that if at the time of the final location of 
the company’s main line‘or branch there were not enough lands per mile within the 
prescribed limits, the deficiency could be supplied from lands within ten miles beyond 
those limits, other than mineral and other lands as excepted in the charter of the com- 
pany ‘‘to the amount of the lands that have been granted, sold, or reserved, occupied 
by homestead settlers, pre-empted or otherwise disposed of subsequent to the passage | 
of the act of July 2, 1864.” It is.therefore clear that no public land disposed of after 
the passage of the. act of J uly, 1864, was intended to be embraced in the grant of 
May 31, 1870. 

_In the case of Woriis v. Northern: Pacific RB. RB. Oo. (23 L. D. , 265) it 
| was held, that in determining what lands passed to the altered main or 
‘branch: line, as provided for by the joint resolution of May. 31, 1870, 
‘said resolution must be considered as in the nature of a new grant, and 
.that only such lands as were in a condition to pass under the terms of 

the grant to said company at the date of the passage of said resolution 
were intended to be granted thereby. ' Said resolution pr ovided: for the 
selection of indemnity | | 
| to the amount of the.lands that iat bea eranted, sold, reserved, abenpied by 
‘homestead settlers, pre-empted or otherwise disposed of subsequent to the passage BE 
the act of J uly 2, 1864. 


It is plain that Stilly’s claim was included in the exception from the 
grant provided for under the resolution before referred to, and this 
being the condition of the land at the date of the passage of said reso- 
lution, it is excepted from the grant to said company upon. ether a | 


448 DECISIONS RELATING TO THE PUBLIC LANDS. 


altered main or branch line. This being so, it follows that thie caincel- 

lation of Fleetwood’s filing on account of the grant for said company 
was therefore erroneous. - There is no claim pending before the Depart- 

ment on account of said filing, however, and a further consideration at 
the present time of any rights on econa thereof is unnecéssary. 

Your office decision holding that the tract passed to the company — 
under its grant is accordingly reversed. 

Wasmund. not only claims the land under his application presented 
in 1885, but also holds the tract through mesne conveyances from the 
company. This being so, as between Wasmund and the United States 
a suit for the recovery of title would be unnecessary, as his claim would 
‘seem to be confirmed by the provisions of the act of March 2, 1896 (29 — 
Stat., 42), I have therefore to direct that demand be made upon the 
company for the minimum government price of the land, to the end 
that, should it refuse, steps may be taken looking to the cistibution of 
suit to recover the vaiue thereof through the courts, as contemplated 
by said act. 

STONE ET AL. v. CONNELL’s HEIRS. 


~~ Motion for review of departmental decision of August 4, 1896, 23 
L. D., 166, denied by Secretary Francis, November 16, 1896. 


JURISDICTION—SECOND CONTEST EVIDENCE. 
: STATE oF CALIFORNIA ». REEVES. | 


During the pendency of an appeal the tonal offices ha no jurisdiction to entertain - 
contest proceedings affecting the land involved, and evidence submitted at such © 
a hearing can have no effect as against the entry under attack. | 


Secretary Francis to the Commissioner of the General Land Office, Novem- 
(I. H. L.) — «ber 16, 1896. -_ | (A. ii.) 


On September 12, 1896, Peter Mathiason, by his attorney H. W. 

“Dunean, filed in the local office a motion, alleging errors in depart- 
mental dacisions, dated July 1, 1896, rendered in a case entitled State 
of California ». Albert F, Reeves (23 L. D., 3877). The land involved 
~ in the jast-named case was the E. 4 of the NE. 4, Sec. 18, Tp. 5 N., RB. 
10 W., S. B. M., Los Angeles, California. 

The record relating to this land shows that one Cora L. Mathiason 
secured the cancellation of desert land entry covering the N.4 and ane 
SE. 4 of said section above mentioned. | 

an August 10, 1894, before Mathiason was notified of her seeretenes 
right by reason of securing the cancellation of the entry on the land, 
_ one Albert Reeves applied to make desert land entry of the N. of 


the section. This application was held to await the expiration of the 


thirty ae within which Mathiason had to exercise her prefer ence, 
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Matbiason was duly notified of her right on Anes 16, 1894. 

On ne 13, 1894, the State of California presented its selec- 

tion of the E. 4 of the N BE. 1 of the same section. Action on this was 
also suspended to await ne pleasure of Mathiason. 
On the same day, but subsequent to the selection of the State, 
Mathiason made entry of the SE. 4 , the W. 4 of the NE. 4 and the B.4 
of the NW. 4 of said section. 4 his left the H. 4 of the “NE. 4 of the 
section eapant: | : “3 4 

The local office then notified Reeves, and on October 16, 1894, he 
came in and made entry of as much land covered by his application as 
was vacant, which was the E. § of the NE. 4 of said section. | 

The State selection for the EK. 4 of het N.4 was then rejected. 
The State then appealed, and from your office dectuion of December 
28, 1894, upholding the local office, it appealed to this Department. 

In this appeal the State was represented by one H. W. Duncan, who 
signed himself as attorney for the State. While this appeal was pend- 
ing here the Secretary received a letter from Mr. Duncan requesting 
- that action on the case of California v, Reeves be deferred until testi- 
mony, being taken reflecting on the entry of Reeves, could be forwarded. 

In answer to this letter the First Assistant Attorney, under direction 
of the Secretary, on January 31, 1896, sent the following reply (Miscel. 
letter book, 323): 

Iam directed by the Secretary to say to you, in answer to your letter of January 
22, 1896, requesting him to defer action on the case of the State of California v. Albert 
i’, Reeves, that the case referred to is now under consideration, and should the same 
result in a decision in favor of the State, the testimony you refer to could not be 
considered. Should, however, the entry of Reeves be upheld, any evidence indicat- 
ing that the entry should be canceled must be presented to the officers of the district 
land office, in accordance with the rules relating to contests. 


On February 17, 1896, the Department affirmed the decision of the 
General Land Office i in rejecting the State’s BEIeCHOn; and allowed the 
entry of Reeves to remain intact. 

On May 25, 1896, the General Land Office transmitted a motion for 
review of this last above mentioned decision filed by H. W. Duncan, 
who signed himself attorney for the State of California. With this 
motion Mr. Duncan filed what was alleged to be testimony taken in a 
cortest case entitled Peter B. Mathiason v. Harlan B. Sweet, assignee 
of Albert F. Reeves. This was presumably the same testimony reterred 
to by Mr. Duncan m his letter of January 22, 1896, and which the Sec- 
retary had directed must be presented to the ieeal land office ‘in 
accordance with the rules relating to contests.” 

This testimony, having been taken when the Secretary had exclusive 
jurisdiction of all matters relating to the land in controversy, and the 
local officers no jurisdiction, and not therefore.being presented at the 
local office “in accordance with the rules relating to contests,” was not 
considered. The Department, by decision dated J ay di; 1896, aoueloor 
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to the hearing as ‘4 irregular, erroneonsly allowed, and was without 
jurisdiction,” 
Your office now transmits ¢ a motion by H. W. Duncan, as attorney for 
Peter B. Mathiason, asking that the decision of July 1, 1896, holding 
that the hearing in the case of Mathiason v. Sweet was inves ular, 
erroneonsly allowed, and was without jurisdiction,” be reviewed. 

As no reason is shown wherein this holding was incorrect, the motion 
must be denied. The reasons for this are as follows: 

When the State appealed, and by that act the entry of Reeves became 
suspended and the local office lost jurisdiction, there was no contest- 
able entry of record, nor did any tribunal have jurisdiction to conduct 
a hearing. The testimony taken before the local officers was therefore 
void, so far as it could affect the entry of Reeves. Mr. Duncan, attor- 
ney for Mathiason, admits in the motion under consideration that 
Mathiason was the real party in interest in the first case, therefore it 
was by Mathiason’s appeal that the local office lost its jurisdiction. _ 

It is noticed that a copy of the motion now under consideration 1s 
not served upon Reeves, but only on Sweet, therefore so far as the 
record shows, Reeves has no notice of this proceeding. In view of the 
conclusion reached, however, this neglect is not material. 

The papers are herewith cesamied: and the judgment rendered in the 
decisions of February 17, and July 1, 1896, will remain as handed down. 


Neen 


DESERT ENTRY—PRICE OF LAN D—ACT or MARCH Bs» i891. 
FREDERICK W. LAWRENCE. 


The act of March 3, 1877, did not reduce the price of desert land within the limits of 
railroad grants to single minimum; nor did the amendatory act of March 38, 1891, 
aperate to reduce the price of such lands embraced within entries under the 
original act, but on which final proof had not been submitted at the passage of 
the amendatory act. 


_ Seeretary Francis to the Commissioner of the General Land Office, Novem- 
(I. H. L.) | ber 16, 1896. (i, M. BR.) 


This case involves the 8S. 4 and the SW. 4 of Sec. 32, T. 365., R. 25 
fi., Visalia land district, California. 

The record shows that on April 2, 1877, Frederick W. Lawrence made 
desert land entry for the above described tract eng final certificate was 
issued on January 17, 1896. 7 

On April 23, 1896, your office decision was rendered suspending the 
entry for the reason ‘that only $1.25 per acre had been paid and holding 
that unless an additional payment of that amount was made within - 
sixty days, or appeal taken, the entry would be canceled without fur- 
ther notice. From this action Lawrence appealed. 

The land embraced by this entry covers four hundred and eighty 
acres and is situated within the twenty miles limits of the grant to aid 
in the construction of the Southern Pacific railroad company, 
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Section 2357 of the Revised Statutes is as follows: 


The price at which the public lands are offered for sale shall be one dollar and | 
_ twenty-five cents an acre; and at every public sale, the highest bidder, who makes 
payment as provided in the preceding section, shall be the purchaser; but no lands 
shall be sold, either at public or private sale, for a less price than one dollar and 
twenty-five cents an acre; and all the public lands which are hereafter offered at 
public sale, according to law, and remain unsold at the close of such public sales, 
shall be subject to. be sold at-private sale, by entry at the land office, at one dollar 
and twenty-five cents an acre, to be paid at the time of making such entry; Provided, 
that the price to be paid for alternate reserved lands along the line of railroads within 
the limits gr anted by any act of Congress, shall be two dollars aud fifty cents per.acre. 
A. circular was issued on June 27, 188/ (5 L. D., 708), in which it was 
stated that the price which desert lands were to be paid for would be 
the same as established by the pre-emption law; that is, minimum land 
at $1.25 an aere and double minimum at $2.50 per acre. Subsequently, 
on September 15, 1887 (6 L. D., 145), these instructions were modified, 
It was said: ms 
The former rulings of the Department which had been in existence from the date 
' of the act (1877) until the date of the present circular, had, while it existed, the _ 
force and effect of law so far as rights acquired under it are concerned; was a con- 
struction of the law by the head of the Department charged with the execution of 
it. The law was administered according to this construction, 


The ruling then in force was $1.25 per acre, and in the opinion, supr ity 
it was held to be all that was required to be paid, despite the fact that 
the land was within double minimum limits. , ; 

The act of March 3, 1877, under which this entry was made (19 Stat.; 
377), enacted that any nqalitied citizen of the United States wpon pay- 
ment of twenty-five cents per acre, might file a declaration under oath, 
with the proper authorities, that he intended to reclaim a given tract 
by conducting water thereon within three years, and that at any time 
within said period, after making proof of said reclamation and the pay-. 
ment of the additional sum of $1.00 per acre, he should be entitled to 
receive patent for the same. 

It was held by this Department a4 L. D,, 74), in instructions issued. 
by Secretary Noble that a | 


the price of desert land entered under the act of March 3, 1877, as amended by act 
of March 3, 1891, is one dollar and twenty-five cents per acre without regard to mus 
situation of the land with relation to the limits of railroad grants. 


The holdings of the Department thus appearing to be conflicting, 
the supreme court in the case of United States v. Healy (160 U.S., 


-' 136), proceeded to determine the question and Mr. Justice Harlan 3 a 


delivering the opinion of the court, says: 


Giving effect to these rules of interpretation, we hold that Secretaries Lamar aa 
Noble properly decided that the act of 1877 did not supersede the proviso of section 
2357 of the Revised Statutes, and, therefore, did not embrace alternate sections — 

Teserved to the United States by a railroad land grant. — 
- Tt results that prior to the passage of the act of 1891, lands such as those here in 
suit, although within the general description of desert lands, could not properly 


be disposed of at less than two dollars and aus cents ae acre, 
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And in conclusion the court said: 


We are of opinion that. cases initiated under the original act of 1877 bat not 
completed by final proof until after the passage of the act of 1891, were left by the 
latter act—at least as to the price to be paid for the lands entered—to be governed 
by the law in force at the time the entry was made, so far as the price of the public 
lands was concerned, the act of 1891 did not change but expressly declined to change, 
the terms and conditions that were applicable to entries made before its passage- 
Such terms and conditions were expressly preseryed in respect to all entries initiated 

before the passage of that act. | | 


In ex parte Holcomb (22 L. D., 604), it was held (syllabus)— 


An entry of desert Jand within railroad limits at double minimum price is not an 
entry ‘‘erroneously allowed” on which repaymeut of the first instalment of the pur- 
chase price can be made, where the entry is cauceled for non-compliance with law. 

The entry was made in that case on December 24, 1881, and was can- 
eceled September 22, 1885, because of failure to make proof within the 
tine required by the act. The contention was that the entry was erro- 
neously allowed under the act of 1877 because that act did not include 
lands which could not be sold for less than double minimum price. 

It will thus be seen that the question at issue has been judicially 
determined. - 

The act of 1877 did not fix the price of double minimum desert lands 
at $1.25 per acre, or to speak more specifically did not lower the price 
of lands situated within railroad grants’ to that price. It was not in 
conflict with section 2357 of the Revised Statutes; the act of 1877 and 
section 2357, supra, had appropriate fields of action and there being no . 
actual or necessary controversy in giving effect to them both, it was 
done. 

The conclusion is therefore reached that the requirement of your 
office for the payment of the additional sum of $1.25 per acre so that 
the sum total shall amount to $2.50 per acre, is a proper demand and | 
the decision of your office 1 in SO holding 1 is affirmed, 


APPLICATION TO ENTER —FINAL REJECTION—REINSTATEMENT. - 
FRANK LARSON, 


An application to enter properly rejected by final decision of the Department, uncer 
the rulings then in force, can not be reinstated with a view to favorable action 
uuder a changed construction of the law. The applicant in such case may make 
a new application if he is qualified, and no intervening rights have attached. 


Secretary Francis to the Commissioner of the General Land Office, Novem- — 
(I, H. L.) ber 16, 1896. | (F. W. C.) 

With your office letter of September 17, 1896, was forwarded an appli- 
cation, filed on behalf of Frank Larson, for the reinstatement of his 
homestead application covering the NH, 4 of Sec. 29, T, 134 N., R, 40 
We Minnesota. 
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Said letter reports as follows in relation to said tract: 


The NE.4 of section 29, T.J34 N., R. 40 W., Minnesota, is within the primary 
limits of the grant to the Northern Pacific Railroad Company, the right of which 
attached to lands within said limits by definite location of its line of road November 
21, 1871. | 

“The records of this office iow that one Charles W. Z euky filed D. 8. No. 228, for 
the said tract June 24, 1870, alleging settlement the same date. He never perfected 
his claim under this filing and the same is still of record and uneanceled. | 
— Qn July 10, 1883, one Frank Larson applied to enter the said tract as a homestead, 
which was rejected by the local officers because the tract was within the limits of © 
_ the grant to the Northern Pacific Railroad Company. 

Larson appealed from that action alleging as ground therefor that the land was 
excepted from the company’s grant by the pre-emption filing of Charles W. Zenky., 
_ Larson’s application was examined and rejected by this ottice October 9, 1889, for 
conflict with the prior right of the said company. 

Larson appealed therefrom; and on September 12, 1891, the Secretary of the Interior 
affirmed the action of this office and the case was closed against Larson September 
19, 1891. 7 


Under the rule of construction prevailing- at the time the above 
recited action was taken upon Larson’s application the same was proper, | 
but under the recent decision of the supreme court in the case of . 
Whitney v. Taylor (158 U.8., 85), as construed by this Department in 
_. the case of Fish v. Northern Pacific R. RB. Co., on review (23 L. D., 15), 
the filing by Zenky being of record, uncanceled, at the date of the 
definite location of said road, served to except the tedot covered thereby 
from the operation of the grant. | 

This later construction can not, however, affect the previous disposi- - 
tion made of Larson’s application. Said application had never been 
accepted and permitted to go of record as an entry, consequently there — 
was nothing to reinstate; but as the tract, as it would appear, was 
excepted from the company’s grant [ can see no objection to his mak- — 
ing a new application to enter this land, if he is duly qualified and no 
intervening rights have attached thereto: 

A similar question was presented for the consideration of this Depart- 
ment in the matter of the application for reinstatement of the applica- 
tion of William A. Reynolds, which under later rulings should have 
been allowed, but the rejection of which was in accordance with the 
ruling which ‘prevailed at the date of the action taken thereon. ‘This 
application was denied in the departmental decision of March 21, 1894 
(not reported), and review of said decision was also denied December 
6, 1894 (19 L. D., 459), 

>Larson’s application is accordingly denied. 
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RAILROAD GRANTS—-OVERLAPPING INDEMNITY LIMITS—PRIORITY or 
si | SELECTION, 

Norruern Pactric R. RB. Co. v. St. PAUL, MINNEAPOLIS AND MANT- 

TOBA hy. Co. 


Priority of selection determines the right as to odd numbered sections within the 

’ . overlapping indemnity limits of the St. Paul, Minneapolis and Manitoba Ry. 
Co., St. Vincent Extension, and the Northern Pacific R. R. Co., and not within 
the withdrawal on general route of the latter company, 


Secretar y Francis to the Commissioner of the General Land Office, Novem- 
(i. H. L.) ber 23, 1896, (Li, M. RB.) 


_ This case involves the S. 4 of the NE. 4, Sec. 13, T: 180 N., R. 37 W., 
St, Cloud land district, Misnesot | 
’ The above described tract is within the overlapping indemnity limits 
of the grants for the St. Paul, Minneapolis and Manitoba railway com- 
pany, St. Vincent Extension, and the Northern Pacifie railroad company. 
~ On June 21, 1895, your office decision was made awarding the tract 
to the St. Paul , Minneapolis and Manitoba company, from which action 
the Northern Pacific company appealed. 

The record shows that the withdrawal for the St. Paal, Minueapolis 
and Manitoba company took effect on February 12, 1872. This tract 
did not fall within the limits of the withdrawal of 1870 upon the gen- 
eral route of the Northern Pacific railroad. The St. Paul, Minneapolis 
and Manitoba railway company included this tract in its list of selec- 
tions of July 31, 1884, but did uot designate a loss as a basis for its 
selection. ‘Subsequently, on July 1, 1885, it applied to select 760.05 
acres, including this tract and designated a loss in bulk of equal amount. 
Both of these lists were rejected by the local officers and list No. 9, of 
the company’s selections, in which the losses were arranged tract. for 

tract, was accepted by the local office on October 28, 1890. 

May 10,1892, the Northern Pacific coinpany selected the same tract 
for fademney purposes designating losses tract for tract, but this was 
rejected. 

The appeal iiewend error as follows: 

_. First. Error to hold that this tract inured to the St. Paul, Minneapolis and Mani- 

toba railway ‘company because it made the first selection thereof for indemnity 
purpose, Second. Error to hold that the withdrawal of this land upon definite 
location of November 21, 1874, for the Northern Pacific railroad company was inop- 
erative. Third. Error not to have held that the withdrawal of this land for indem- 
nity purpose on definite location was a legal withdrawal and was in full force and 
effect when the withdrawal for the St. Panl, Minneapolis and Manitoba railway 
company was made, and when said company selected said land; hence, that said 
selection was Ulegal. Fourth. Error not to have ruled that as between two railroad 
companies where there is not sufficient land in the indemnity limits to satisfy the 
land lost in place, no selection of the land is necessary as they pass to the earlier 
grant. F ifth. Error not to have ruled that as the Northern Pacifie Railroad Com- 
pany is the earlier grant, and there is a deficiency in the indemnity of its Bray, 
this company has the better right to the as 
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This Department has determined that the only withdrawal author- 
ized by law, on account of the Northern Pacific grant, was that of 1870, 
upon general route, and this tract of land was not embraced in said 
withdrawal, all withdrawals for indemnity pirposes were nw and void 
and without effect. . 

_ Upon the other questions raised by the appeal, contained in the. : 
assignment of errors four and five, it would seem that the contention 
of counsel was based upon the case of the St. Paul & Pacific railroad 
company ¥. Northern Pacific railroad company (189 U.8.,1). Anexam- 
ination of that case does not show the position of counsel to be well 
taken. The lands therein involved were within the limits of the grant. 
for the St. Paul and Pacific railroad company, but were included in the. 
withdrawal of the Northern Pacific R. R. Co. on general route, which 
withdrawal operated to defeat the claim of the junior company. E 

Thisis not the status of the lands involved in this case, and it is 
unnecessary to further discuss the holding made in the case before the. 
. court. It has been a well settled doctrine of this Department and the. 
courts that no rights attach within indemnity limits, except by selec- 
tion. This land being situated so that it was within the indemnity 
limits of each road, and without the withdrawal on general route of the 
Northern Pacific railroad, it was right for your office to hold that the. 
company first selecting tae the superior right. : 

The decision appealed from is affirmed. 


ee 


BUCKNAM v. BYRAM ET AL. 


Motion for review of departmental decision of August 28, 1896, 23 
L. D., 251, denied by Secretary Francis, November 23, 1896. 


i 


PETITION TO VACATE DECISION—RES JUDICATA. 
MEE v. HUGHARYT EF AL. 


A decision of the Supreme Court in which a departniental construction of a statute 
is held erroneous does not warrant the Department in vacating and reversing 
final decisions rendered in accordance with such construction. 


Secretary Lraneis to the Commissioner of the General Land Office, Novem- 
(Tl. Be.) | ber 23, 1896. 7 — (C. W.P.) 


On January 10, 1895, the Department rendered a decision (20 L. D., 
2), denying a petition of Louis Stegmiller, one of the defendants in the 
case of Edward W. Mee v. 8. W. T. Huchart and others, to vacate and — 
set aside the decision of the Department of June 18, 1894, in said case, 
affirming the decision of your office of December 19, 1899, sustaining 
Mee’s contest of soldier’s additional homestead entry, made in the name 
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of said Hughart, July 15, 1889, and recommending the cancellation of 
said entry, which involves the 8. 4 of the NE. 4 and the NI, 4 of the 
SH. 4 of Sec. 35, T. 63 N., R. 13 W. Duluth inad district,. Nanmesots | 
| aly 11, 1396, the attoimers of said Stegmiller filed a petition to’ 
vacate antl set sae the decisions of the Department in said case of. 
November 2, 1891 (13 L. D., 484), of June 18, 1894, and of January 10, 

1895. 

In the decision of November 2, 1891, it was held by the Department 
that the soldier’s additional entry of the land in question, made July 
15, 1889, in.the name of said Hughart, if made after his death, was a 
nullity; and that being a nullity it was not confirmed or affected by 
the proviso contained in the 7th section of the act of March 3, 1891 (26 
Stat., 1095). Said decision reversed the decision of your office and 
peanted 1 Mee’s application to contest the entry. 

The decision of June 18, 1894, affirmed the decision of your office 
affirming the judgment of the iota officers sustaining Mee’s contest of 
said entry. 


The petition under consideration calis the attention of ‘the Depart- | - 


ment to a recent decision of the supreme court in the case of Webster 
v. Luther, 163 U.S8., 331, in which that court held that the right of © 
-entry given to a soldier who had heretofore entered, under the home- 
_ stead laws, less than one hundred and sixty acres, to enter enough 
more to make up that quantity, was assignable before entry. 

It is true, as stated in the petition, that the decisions of the Depart- 
ment of November 2, 1891 (13 L. D., 484), and June 18, 1894, were based. 
upon the previous ruling of the Department, In a isan line of decisions, 
that the right to make soldier’s additional homestead entry is a per- 
sonal right and not assignable, which construction of the law is now 
held by the supreme court to be erroneous. 

It is admitted that the decisions of November 2, 1891, and cae 18, 
1894, were in accordance with the established ealine of the Depart 
ment; and the fact that such ruling is now held by the supreme court. 
to be erroneous is not deemed a sufficient reason for reversing and 
annulling decisions which have become final. | 

The petition must, therefore, be denied. 


HILLEBRAND v. SMITH, 


Motion for review of departmental decision of May 23, 1896, 22 L. D., 
612, denied by Secretary Jrancis, November 23, 1896. 
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PATENT—DEATH OF ENTRY MAN--SECTION 2448 R. S. 
HENRy E. STIcH. 


Section 2448, Revised Statutes is applicable me where the right to patent exists in - 
the entryman at the time of his death. . 
Secretary Irancis to the Commisstoner of the General Land Office, October 


(WA. TL.) 16, 1896. a (C.J. W.) 


Henry E. Stich made homestead entry, No. 158, Guthrie land district, 
Soe on April 26,1889. The entry embraces lots 3 and 4 and the 
H. 4 SW. 4, Sec. 30, T. 19 N., R.3 HE. Pending said entry Henry HE. 
| Stich Nene and Louventa L. Stich, his widow, continued the occupancy 
and cultivation of the land. She eabmitted final proof, and on Decem- 
ber 11, 1895, final certificate, No. 1537, was issued thereon to her. Your 
office, on June 22, 1896, by letter “on of that date, returned said final 
certificate to the local officers: directing them to correct the same with- 
out erasure by substituting the name of Henry E. Stich, the deceased 
entryman, for that of Louvenia LL, Stich, in whose hame the certificate 
was issued. 

Before said correction was made the New England Loan and Trust 
Company, through its attorney, apprised your office that it held a 
mortgage against said land, dated after the issuing of the final certifi-. 
cate, and insisting that the rule in the case of Joseph Ellis (21 L. D., 
377), which it was supposed your office followed, did: not apply in a case 
like this. In reply, your office adhered to the position taken in the 
letter of instruction to the local officers, directing that the name of 
Henry KE. Stich should be substituted for that of eOuveIe L. Stich in 
the final certificate. 

The New England Loan and Trust Company having filed proof of its 
mortgage, intervenes and files appeal from your office decision, and 
alleges error upon the part of your office— 

1, In holding that the fi nal certificate and receipt should be changed to read Henry 
KE. Stich, and that patent should issue in his name for the land described, and citing 
the case of Joseph Ellis (21 L. D., 377,) as authority for so doing. - 

2, That it was error not to hold that section 2291 of the Revised Statutes gives the 
widow the exclusive right to continne the occupancy and crltivation of the land, and 
to make proof and receive patent for the land in her own name. 

In the caseof Joseph Ellis, quoted by your office, as authority for 
the ruling in this case, Ellis had made cash entry for the land involved — 
in that case in his lifetime, and the final certificate had issued in the 
name of John Ellis, instead of Joseph, through mistake. Ellis filed 
application to have the mistake corrected, but he died without having 
the correction made. The equitable title to the land was in Ellis upon 
the payment of the purchase money, and there was no obstacle in the 
way of patent issuing to him, upon the correction of the certificate. _ 
He had earned the title in his lifetime,and hence See, 2448, Revised 
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Statutes, applied. In the case under consideration the facts are 
altogether different. Stich died without having acquired title, either 
legal or equitable, to the land entered by him, and no right to patent 
_ existed in him at the time of his death, and Sec, 2448, Revised Statutes, 
“is inapplicable to the case, Sec. 2448 is applicable only where the 
right to patent existed in the entryman at the time of his death. Sec. 
2291, Revised Statutes, is intended to cover cases where the entryman 
died without having perfected his claim or earned title, and in such 
cases the.surviving widow is permitted to continue residence and eul- 
tivation and earn title for herself. 

Section 2448 i is as follows: | 

Where patents for public lands have been or may be issued, in, pursuance of any 
law of the United States, to a person who had died, or who hereafter dies, before 
the date of such patent, the title to the land designated therein shall inure to and 


become invested in the heirs, devisees, or assignees of such deceased patentes as if 
the patent: had issued to the Tepaagned person during life. 


- Section 2291 is a part of the homestead law, and is taken from the 
act of June 21, 1866 (14 Stat., 67).. It is as follows: — | 


No certificate, however, shall be given, or patent issued therefor, uutil the expi- 
tation of five years from the date of such entry; and if at the expiration of such 
time, or at any time within two years thereafter, the person making such entry; or 
if he be dead, his widow; or in case of her death, his heirs or devisee; or in case of 
a widow making such entry, her heirs or devisee, in case of her death, proves by two 
credible witnesses that he, she, or they have resided npou or cultivated the sanie for 
the term of five years immediately succeeding the time of filing the affidavit, and 
makes affidavit that no part of such land has been alienated, except as provided in 
section twenty-two hundred and eighty-eight, and that he, she, or they will bear 
true allegiance to the government of the United States; then, in such case, he, she, 
or they, if at that time citizens of the United States, siiall be entitled to a patent, 
as in other cases provided by law. 


There seems to be no conflict between these two sections. 

Louvenia L. Stich having. submitted final proof on the entry of her - 
deceased husband and obtained final certificate in her own name, it 
was error to direct the changing of said certificate, So as to subetieute 
the deceased husband’s name for hers. 


Your office decision is reversed, and said final certificate is held to 


me proper and valid as originally acd: 


RIGHT OF WAY—RAILROAD—CANAL—RESERVATION. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C.. November a7, 1896. 
Reg ee and Receivers, U.S. Land Offices. | 
Sirs: The Honorable Secretary having held, in thie: case of Dunlap 
2. Shingle Springs and Placerville R. R. (23 L. D., 67) that “A railroad 
right of way under the act of March 3, 1875 is fully protected by the 
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terms of the act as against subsequent adverse rights, and areservation | 
of such right of way, in final certificates and patents issued for lands 

traversed thereby, is therefore not necessary, and should not be in- | 
serted” (syllabus), and having on October 16, 1896 denied a motion for 

review of said decision, you will be gover ned hes eby. 

The language of awe canal and reservoir right of way act of March 
3, 1891 (26 Stat., 1095), in reference to this matter, being the same as of 
ihe act of 1875, the rwing applies to it as well. | | 

The effect of this decision is to revoke that part of the instructions: 

at the bottom of page 6, circular of March 21, 1892,* for railroads, and. 
in paragraph 26, eivculat of February 20, 1894, * for canals and reser-. 
voirs, relating to the notation to be inva in red ink across the face of 
the certificate issued upon any entry apparently subject thereto, that 
the same is allowed, subject to the right of way of the road, or the canal | 
or reservoir. The ag catios on township plats and tract Books should 
be.made as heretofore. 

It will be observed that the decisions above noted do not refer to 
eases where right of way has been granted under special acts. Tn the 
current annual report of this office will be found a Jist of approved - 
rights of way in which are designated the cases where the grant has 
been made under special acts. See pa ges 266 and 267 report of 1895. 

Very respectfully, — 
8. Ww. LAMOREUX, 
Commissioner. 

Reapiteis 3 

Davip KR, FRANCIS, 
Secretary. 


STATE SELECTIONS—MINERAL LANDS. 
CIRCULAR. 


“DEPARUMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, | 
Washington, D. C., November a7, 1896. 


| agen. ana Receivers, United States Land Offices. 


' Srks:.Hereafter where the lands selected by the States, under their 
grants, are within a mineral belt or proximate to any mining claiin, the 
State will be required to file with the local land officers, with each selec- 


tion list, a satisfactory non- mineral affidavit, covering each legal subdi-. — - 


- vision, of land selected. If any of the lands selected are found, upon 
examination, to be within a township containing any mineral entry, 
claim or location, you will at once notify the proper State officer as to 
the specific tracts, and require him to at once publish notice in some 
newspaper of general circulation (to be designated by you) within the 


*See 14 L. D., 338, and 18 L. D., 168, for these circulars. 
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vicinity of said lands, setting forth that the State has applied for the 
lands designated, and has filed lists for the same in your office, that 
said lists are open to the public for inspection, and that a copy of the 
same by descriptive subdivisions has been conspicuously posted in your 
office for inspection by persons interested, and the public generally; 
and that you will receive protests, or contests, within the next sixty 
days for any of said tracts or subdivisions of land claimed to be more 
valuable for mineral than for agricultural purposes. | 

At the expiration of the sixty days, you will make full report to this 
office as to any protests or contests, or suggestions as to the mineral 
character of any of such lands, ogeuers with any information you may 
have received in regard thereto. 

You will also notify the proper State officer that a failure to make 
the required publication within thirty days will result in the cancella- 
tion of the selections referred to, upou the same being reported to this. 
office. 

The notice will be published once a week for ten consecutive weeks. 

The original lists, with proper notations as to the lands within min- 
eral townships, will be duly forwarded to this office, without awaiting 
the publication of notice, that proper action may be taken in respect to 
the remaining lands. 

Circular Instructions of July 9, 18094 (19 L. D., 21), so far as the same 
are made applicable to State selections, are accordingly modified. 


Very respectfully, 
S. W. LAMOREUX, 
‘Commissioner. 
Approved, 
Davyip R. FRANCIS, 
Secretary. 


—<$<<$<$——— 


SUMNER «,. ROBERTS. 


Motion for review of departmental decision of August 21, 1896, 23 
L. D., 201, denied by Secretary Francis, December 3, sala 


STATE SELECTIONS—CERTIFICATION—ACT OF AUGUST 3, 1854. 
THE STATE OF OREGON. | 
Under the provisions of the act of August 3, 1854, the certification of lands under 
the agricultural college grant, that in fact passed uuder the swamp grant, is of 
no operative effect. 

Secretary Francis to the Commissioner of the General Land Office, Decem- 
. ber 3, 1896, | icc ee) 
Tam in receipt of your office letter “KD of the 26th ultimo recom- 


mending the revocation by this Department of its approval of so much 
of Oregon swamp land list No. 4, approved April 24, 1882, as embraces | 
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or relates to the i 4 lots 5, 6, 7,8 and the SE 4 of SW 4 of Sec. 28 and 
- lots 6, 7, 8, 9, 10; Si 4 of NE 4 4; SE 4+ and SH 4 of Sw 4 of Sec. 32, 
~ all in Tp, 33 S., R. 19 K., Willamette needa in said State. 

It appears that under date of Januar y 23, 1874, there was approved 
to the State of Oregon, under the aeticultaral college grant of July 2, 

1862 (12 Stat., 503), a list including the tracts above described. 

‘The governor of the State of Oregon, who was apprised of the con- 
- flict in the two grants, has informed the Department that the State has 
sold the lands as Swamp lands for $1.00 per acre, the statutory price; 
that the legal price of agricultural college land is $2.50 per acre, and 
he requests that said approved list No. 4 be permitted to remain intact 
and that the approval of list No. 1 of said agricultural college grant, 
i so far as it relates to the tracts in question, be allowed to stand and 
that the State be allowed to select other lands in lieu thereof. 

You state that inasmuch as the approval and certification of the lands 
under the agricultural college grant has the force and effect of a patent, 
that you are of the opinion that such approval was a determination that 
the tracts were not swamp land, and hence you make the recommenda. 
tion above stated. 

In the case of English v. Leavenworth, Lawrence and Galveston 
Railroad Company, decided by the Department October 3, 1896 (23 L. D., 
343), it is held that the certification of land under a silrond grant in 
accordance with the provisions of the act of August 3, 1854 (10 Stat., 
346; sec. 2449 R.8.), is of no operative effect if the land in fact was 
Second by the grant, or did not pass under the grant. The question 
then presents itself whether the certification by this Department on 
- January 23, 1874, of these lauds to the State of Oregon under the agri- 
cultural collage grant of July 2, 1862, had the effect stated _in your let- 
ter. The act of March 12, 1860 (12 Stat. <o) extended the provisions of 
the swamp land act of September 28, 1850 (9 Stat., 519) to the States 
of Minnesota and Oregon. This Desarcnent has: held so frequently 
that reference to authority is unnecessary that. the act of September 28, 
1850, was a present graut, vesting in the state from the day. of its date 
the title to all the swamp and overflowed land then not sold and requir- 
ing nothing but the determination of boundaries to make it complete 
That being true it is evident that the act of March 12, 1860, supra, 1s of 
the same character, and from the date of its passage vested in the State 
of Oregon the title to all the swamp lands within itslimits. It follows, 
therefore, that the lands in question, being evidently of that character, 
passed to the State under that grant, and hence could not have been 
passed under the agricultural college grant of July 2, 1862, supra. _ 

I am therefore of the opinion that the request of the governor of the 
State of Oregon should be complied. with to the extent that swamp land 

list No. 4 including the tracts above described, should remain intact, 
and list No, 1 under the agricultural college grant of July 2, 1862, be 
canceled as to said tracts, and that the State be advised of this action. 
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BRAMWELL v. CENTRAL AND UNION PaciFid RAILROAD COMPANIES. 


Motion for review of departmental decision of October 3, 1896, 23 
L. D., 326, denied by Secretary Francis, December 3, 1896. 


SOLDIERS ADDITIONAL HOMESTEAD-—LANDS SUBJECT TO ENTRY. 


BARBOUR vw. WILSON ET AL, 


The validity of a soldier’s additional homestead entry j is not affected by the fact that 
it is made for the benefit of another. 

The amendment of sections 2289 and 2290 R.8., by the act of March 3. 1891, does 
not authorize entry under the homestead law of lands included within the limits 
of an incorporated town. 


ee Francis to the Commissioner of the General Land Office, Decem- 
(T. H. LA) | | ber 3, 7896, | (A. B. P.) 


The land involved in this case is the N. 4 of the SW. + (lots 5 and 6), 
- section 24, T,8 N., R. 8 H., Helena, Montana. The controversy dis- 
closed by the necord sppearS to be the sequel of the case of McGregor 
et al. v. Quinn, decided by this Department April 5, 1894 (18 L. D., 368), 
wherein Sioux half-breed strip location, made by one William L. Quinn, | 
for the land in question was acd A. motion for review of said 
decision of April 5, 1894, was denied October 10, 1894 (19 L. D., 295). 

The record shows that prior to the date of said decision of April 5, 
1894, the Castle Land Company became the transferee of the land in 
question by deed of conveyance executed by one Messena Bullard, its 
attorney, to whom the land had been conveyed by Quinn the day after 
his serip location was made; and had sold and conveyed by deeds of | 

‘general warranty, to appellant and various other parties, a large num- 
ber of town lots from said land, the title to which necessarily failed 
upon the cancellation of said scrip location. That thereupon a number - 
of suits were brought against the company in the local courts, by appel- 
lant and other lot grantees, for the purpose of recovering back the 
money paid by them on account of their lot purchases, on the ground 
of said failure of title. 

It further appears that on October 30, 1894, just twenty days after 
the denial of said motion for review in McGregor ef al. v. Quinn, the 
defendant William Wilson, a resident of Marshall county in the State 
of Illinois, appeared at the local office, accompanied by W. E. Moses, a 
professional land scrip broker of Denver, Colorado, and 8. W. Lang- 
horne, the attorney for the Castle Land Company, and filed his applica- 
tion to make soldier’s additional homestead entry for the land. After. 
soine delay, caused by the transmission of the application papers to 
your office for examination, and their return, Wilson’s entry was finally 
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allowed January 22, 1895. Hight days thereafter he and his wife exe- 
—euted, before a justice of the peace in Marshall county, Ilinois, a deed 
conveying the land, for the stated consideration of one dollar, to°said 
W. E. Moses, and five days later, said Moses and his wife executed a 
deed before a notary public of Arapahoe county, Colorado, conveying the 
land to the Castle Land Company for the stated consideration of $800 
cash. Immediately after obtaining said deed from Moses, the company 
proceeded to. set up and did set up its newly acquired title as a defence 
in all the suits brought against it by its said lot grantees, of yrhom 
this. appellant was one. It further appears that op August 2, 1895, 
Arthur P. Heywood instituted a contest against the said Wilson entry 
upon the alleged ground that the same was made in the interest of the 
Castle Land Company under a previous agreement by the entryman to 
convey the title acquired, to or for the use of the company, and was 
therefore fraudulent. | 

On August 30, 1895, Heywood filed au wppliontion to amend his 
affidavit of ee by adding thereto the charge that the land in 
question, when Wilson’s | 
said application and entry were made, was, and now is within the limits of a town 
incorporated under the laws of the State of Montana, namely, the town of Castle, 
Montana. ; | | 

The proposed amemannets was aieailorred by your office etaber 28, 
1895, for the stated reason that the same presented — | | 

a charge, which, if true, would not of itself require the cancellation of the homé- 
_ stead entry hare involved, & 

A hearing had. been previously ordered upon the original charge, and — 
the samhe was now proceeded with, and was finally concluded in Novem- 
ber 1895, Notwithstanding the disallowance by your office of the said 
proposed amendment, evidence appears to have been introduced by the 
contestant upon that, as well as upon the original charge. The entry 
was defended by the Castle Land Company but its evidence was con- 
fined to the issue raised by the original ot of contest. Neither 
Wilson nor Moses appeared. . 

The local officers found for the defendants and recommended the 
dismissal of the contest. On February 13, 1896, the contestant filed a 
waiver of his right of appeal. Thereupon Govnce H. Barbour filed his 
application to intervene as a party in interest, accompanied by an 
appeal from the decision of the local officers. The application was 
denied by your office, and the appeal disallowed on the ground that 
Barbour had no such interest as entitled him to the right of appeal. 
He again appealed but your office declined to entertain or recognize - 
his appeal, and he thereupon. filed in this Department his application 
for certiorari, which on July 1, 1896, was allowed (23 L. D., 12), where- 
upon the papers in the case were duly transmitted, and ar e now before 
me for consideration. | ? 
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Both the alleged grounds of contest are insisted upon in Barbour’s 
appeal, namely: 

1. That the Wilson entry was made in the interest and for the penent 
of the Castle Land Company, and 

2, That at the date of the entry the land was within the limits of an 
incorporated town. _ 

The first ground your office held was not sustained by the eraenes, 
As to the second it appears that by your direction the municipal. 
authorities of the town of Castle were notified to file aly objections 
they might have to the allowance of the Wilson entry, and that on 
January 5, 1895, the certificate of the mayor was filed setting forth 
that the land in question was not then and never had been occupied for 
the purposes of trade and business, and. that the authorities of the 
town would not interpose any objection to Wilson’s entry. This, your 
office, on May 11, 1895, held to be sufficient evidence of the fact that 
the land was subject to homestead entry, and presumably for that rea- 
son, the said proposed amendment to the original affidavit of contest 
was afterwards disallowed as stated. | 

In my judgment the record clearly shows that Wilsoi’seiiey was 
made for the benefit of the Castle Land Company. As soon as the 
final action of the Department in the former case of McGregor et al. v. 
Quinn was made known, the said company, through its agents, went to 
work to procure title to the lands by some other means. To accomplish — 
that purpose the services of said land scrip broker Moses, were pro- 
cured, and through him Wilson was brought to the local office from his 
home in Iflinois in order to present the disguise of a personal entry. 
Immediately after making his entry Wilson conveyed the land to 
_ Moses, and Moses thereupon conveyed to the Uastle Land Company, — 

It is perfectly apparent from the evidence either that Wilson’s right 
to make soldier’s additional entry was purchased by the company 
- through the land scrip broker Moses before the entry was made, or 

there was an understanding and agreement between Wilson and the 
company’s agents whereby the land was to be conveyed after entry for 
the company’s benefit. ‘The so-called personal entry by Wilson was 
but an attempt to disguise the real purpose of the transaction. — 

It has been repeatedly and uniformly held by this Department that. 
the right to make soldier’s additional homestead entry is not assigna- 
ble, but is a personal right to be lawfully exercised only by and for the | 
benefit of the soldier. See Cleveland e¢ al. v. North e¢ al. (16 L. D., 
484); Paulson v. Owen (15 L. D., 114); John M. Walker (10 L. D., 354); 
and also the circulars and ‘ioaisiens: cited in the last named case. It 
seems clear that the entry in question was made in violation of: these 
repeated and uniform rulings, and but for the decision of the supreme 
court in the recent case of Webster v. Luther (163 U.S. » 331), the same 
would have to be eanceled as fraudulent. _ | 

In that case, however, the court held ras the right to make soldier’s 
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additional entry, given by section 2306 of the Revised Statutes, was 
without restriction, and therefore assignable.and transferable; thereby 
establishing as the law; a doctrine directly the reverse of that so long 
followed by this Department, as Shown by the cases cited. If the right 
itself is assignable I can. see uo reason why an entry may not be made 
by the possessor of the right for the benefit of another; for that would. 
be simply another means of accomplishing practically the same result. 
In view, therefore, of the doctriue thus announced by the supreme 
court, ieee decision is to be taken ag settling the law on this subject, 
it follows necessarily that said first or original ground of contest is 
without merit, and even though sustained by the evidence as shown, | 
it cannot affect the validity of the entry in question, and the same, if 
without objection in other respects, must be allowed to stand. | 
~ The evidence introduced by the contestant upon the charge that the 
land is within the limits of an incorporated town, and therefore not 
subject to homestead eutry, however, is to the effect that the town of 
' Castle was duly incorporated under the laws of: Montana in the year 
1891, and that the land here in question is within the corporate limits 
of that town. On this question the defendants did not introduce any 
evidence, presumably for the sufficient reason that your office had 
declined to entertain. the charge as a part of the contest. a 

There can be no question that prior to the repeal of the “ laws 
allowing pre-emption of the public lands of the United States” (act of 
March 3, 1891, 26 Stat., 1095), “lands included within the limits of an 
‘incorporated town” were not subject.to pre-emption or homestead entry _ 
(Revised Statutes, Sees. 2258, 2289; Root v. Shields, 1 Wool.,340; U.S. 2. 
Schurz, 102 U.8., 278, 401; 'Elarer v. Grand Junction, 15 I. 'D. 124), 
Lands so situated were recored from pre-emption or homestead entry, 
not by the judicial or legislative act incorporating the town, but 
by the pre-emption and homestead laws themselves, and no action of 
or proceeding by the municipal authorities of the town could have 
affected them in any manner. The consent of the town as given in this 
’ case, therefore, could not have operated to relieve the tract in question: 
- from its state of reservation under the law as it formerly stood, and 
thereby making it subject to to Wilson’s entry. | 

It is claimed by the defendant company, however, that under sec- 
tions 4 and 5 of said act of March 3, 1891, which repeals the pre- emption — 
laws, as stated, and amends sce HOnE 2989 and 2290 of the revised stat- 
utes relating to entry of lands under the homestead law, there is no- 
longer any inhibition against the entry of lands within the limits of an 
| incorporated town, as a homestead. This contention is based upon the 
facts that such inhibition was originally stated in terms in the pre- 
emption law only (section 2258 R. 8.), and was afterwards carried: into 
the homestead law (section 2289 R. 8.), simply by designating the lands 
_ subject to entry under that law, to be “unappropriated public lands” 

upon which a pre-emption claim way have been filed, or which was a the 
iolvou 23 <-. 30 
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time subject ar pre- ‘noon and that in the homestead law as amended 
by said act of March 3, 1891, there is no reference to the pre-emption | 
law or to lands subject to pre-emption; the claim being that by reason 
of this omission from the homestead law, as thus aménded and re- 

enacted, lands within the corporate limits of a town are no longer 
exclud ad from homestead entry. I do not think the contention is sound. 

It will readily be seen that the repeal of the pre-emption law of itself 
necessarily required the amendment of the homestead law im the 


particular stated. It would have been absurd for Congress, after 


repealing the pre-emption law, to have left in the homestead law the 
reference to “land subject to pre-emption.” Ido not think it follows 
from said amendment, however, that lands within the limits of an 
incorporated town may now be entered under the homestead law. I 
cannot believe that such was the intention of Congress. It might just 
as well be contended that lands on which are situated known salines 
or mines—certainly the former—are subject to homestead entry under 
the amended law, for the reason that such lands embraced: one of the 
exceptions in the repealed pre-emption law, and no reference thereto 
is contained in the amended homestead law. The purpose of Congress 
in making the amendment is apparent, and I do not think a broader 
scope should be given the amended law than that purpose warrants. 
Moreover, as the law now stands it is ouly “‘unappropriated public 
lands” that ore subject to homestead treaty, and I do not think that 
lands included within the limits of an incorporated town can be justly 
held to come within that category. It would not be in accord with a 
sound public policy to allow the acquisition by homestead entry, of 
lands so situated, and thereby likely largely enhanced in value. More- 
over the Scatlement and occupancy of such lands for purposes of trade 
and business or their use for townsite purposes could, and most likely — 
would, be seriously interferred with if such were the law. 
_ My conclusion therefore is that the amendment of sections 2259 and 
2290 of the revised statutes, by said act of March 3, 1891, does not 
authorize the entry under the homestead law of lands included within — 
the limits of an incorporated town. 
- Inasmuch however as the defendants without fault of their own age 
never been heard upon this question, it is proper that time should be 
allowed them to be so heard if they desire it. You will therefore allow 
them thirty days within which to file an application for a further hear- 
ing upon this question, and if said application be filed, and the same 
presents a denial under oath of the showing made by defendants’ evi- 
dence, you will order a hearing to determine that question. If no such 
application is filed within the time allowed, the entry of Wilson will be 
canceled, 
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HANCE EF AL. v. CIFY OF GUTHRIE. 


Motion for review of departmental décision of August 12, 1896, 93 
L. D., 196, denied by Secretary Francis, December 3, 1896, 


PAYMENT—EXTENSION OF TIME—-COMMUTED HOMESTEAD. 
ANNA E. Wut. 


An extension of time in which to make payment on a commuted homestead entry is 
not authorized by the joint resolution of September 30, 1890, nor by the act of 
July 26, 1894. 

Secretary Francis to the Commissioner of the General Land Office, Decem-— 

(1. B.D.) ; ber 3, 1896. oo — (J. L. Mo.) 

Anna E. White has appealed from the decision of your olfice, dated. | 

September 25, 1895, rejecting her application. for extension of time in: — 

~ which to nae payment in commutation of her homestead entry, made: 

September 22, 1892, for the E. 4 of the SE. 4 of Sec. 21, and the W. 4 

of the SW. 4 of Sec. 32, T. 24.N., R. 1 E., Seattle: land district, Wash- 

ington. : 

‘The proof shows residence on dis land since February, 1893; ‘fourteen 


acres of the land slashed, and four acres under cultivation for two sea 
"sons; the improvements are valued at $1,850, : 


| Your office held that the act of September 30, 1890 (26 Stat. 684), was 
‘not applicable to the case, inasmuch as the applicant did not allege a 
failure of CRORE as a reason for her failure to make payment for the. 
land. 
She has appealed to the nasatnenk contending that relief can prop- 
erly be extended under the act of July 26, 1894 (28 Stat., 123), extend- _ 
ing for one year ‘“‘the time for making final proof and payment for all 
lands located under the homestead and desert: land we of the United 
States,” 

The time within which this entrywoman is required by law to make 
final proof and payment of fees and commissions does not expire until 
September 21,1900. If she chooses to pay for the land and obtain title 
thereto before that date, she does it at her own election. To hold that 
the act of September 30, 1890, was intended to apply to any case of 
homestead commutation would be to impute to Congress the doing of 
& vain thing (Stillman B. Moulton, 23 L, D., 304); and the same is true 
of the act of July 26,1894. If she does not wish or is not able to pay. 
_ for the land in question under the commutation clause of the homestead 
act, her remedy is in her own hands—she need. not commute. 

nie application will be denied upon the ground herein indicated, and: 
her commutation proof a without prejudice to her rights under . 
the homestead law. | —_ 
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RAILROAD LANDS—ACT OF JANUARY 13, 1881. 
Moores v. KELLOGG. 


An indemnity selection, made for the protection of one s whose claim under the public 
land laws bas been rejected on account of the railroad grant, and who is conse- 
quently seeking title through the company, operates to reserve the land, while 
subsisting, from other disposition, and if finally canceled, the osounadt. of the 
land under the company’s license is entitled to the tight of purchase under the 
act of January 13, 1881, if otherwise within its terms. 


Secretary Fraancis to the Commissioner of the General Land Office, Decem- 
Clty | ber 3, 1896, 7 OB, WW. ©.) 


. The case of Mattie Moore v. Norman A. M. Kellogg, involving the 
E.4of the NW. 4, and lot 1,.Sec. 29, T. 4 N., R. 19 W., Los Angeles 
land district, California, is again before this Department upon appeal 
by Kellogg trom your officé decision of J anuary 16, 1895, rejecting his 
application to purchase the above described tract under the ‘DLOvaTIOUs 
of the act of January 13, 1881 (21 Stat., 315). 

This land is within the indemnity te of the grant made by the 
act of March 3, 1871 (16 Stat., 579), to aid in the construction of. 
the braneh line of the Southern Pacific Railroad. It is also within 
the primary limits of the grant of July 27, 1866 (14 Stat., 292), to aid 
in the construction of the Atlantic and Pacific Railroad as shown by 
the map of definite location filed March 12, 1872. | 

Mattie Moore tendered homestead application August 10, 1888, COV- 
ering this land; which application was rejected on the gr ound that the 
tract was covered by the indemnity selection made by the Southern 
Pacific Railroad. Company, list No. 5, filed May 25, 1883. 

The case aristug upon this application was duly nie doeniad before 
this Department, resulting in the decision of November 29, 1890 (11 
L. D., 534), in which it was held, that lands within the grant to the 
Atlantic and Pacific Railroad Company are expressly excepted from 
the grant to the Southern Pacific company, and that the act of Con- 
gress forfeiting certain lands granted to the former company, confers 
- no right upon the latter to select the lands. This decision ordered the 
cancellation of the selection by the Southern Pacific company, and that 
Mattie Moore be allowed to enter the land under her application on. 
showin g compliance with the provisions of the homestead law. 

The mouth following said decision, to-wit, December 20, 1890, Kel- 
logg tendered his application. to parohose these lands under the pro- 
visions of the act of January 18, 1881 (supra), and applied for a hearing 
in order to determine the conflicting claims of himself and Moore, which 
was, duly ordered; and on January 9, 1891, the local officers rendered 

a joint opinion holding for cancellation the homestead entry of Moore 
and allowing the application of Kellogg as applied for. Moore there- 
upon appealed to your office; said appeal resulting in your office deci- 
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sion of May 16, 1892, which affirmed the recommendation of the local 
officers. Moore further prosecuted her case to this Department, her 
appeal being considered in departmental decision of October 5, 1893° 
(17 L. D., 391), in which it was held, that the act of January 13, 1881, 
applies a to settlers npon lands. of the railroad for whose bene at the 
land is withdrawn, and that the act of July 6, 1886, forfeiting the grant 
to the Atlantic and Pacific Railroad Company, did not give the South- 
ern Pacific Company any tights to lands so for feited and lying within — 
its indemnity limits. ~ 
‘Your office decision was therefore reversed, Moores Bey permitted 
to remain intact, and the application to purchase tendered by Pe 
awas denied. | 
A motion was filed for the review of said decision, which was con- 
sidered in departmental decision of December 4, 1894 (19 L. D., 446), 
In this motion it was claimed that theland here in question was excepted - 


- from the grant to the Atlantic and Pacific Railroad Company by reason 


of the fact that at the date of filing the map of definite location of said 
Atlantic and Pacific Railroad opposite the land in question, the same | 
was included within the original limits of the survey of the Sespe. 
rancho Mexican graut, from which it was finally excluded upon the sur- | 
yey and patenting of said grant Mareh 14, 1872, which was subsequent 
to the definite location of said Atlantic and Pacific Railroad sOppeEe | 
this land. _ 

As this fact was not presented j in the reeord helene soneiiles ed by this 
Department, and as the record then before the Department did not. 
disclose sufficient facts relative to said Mexican claim on. which to 
adjudicate the question as to the effect of said Mexican grant upon the — 
. grant for the Atlantic and Pacitic Railroad, the matter was returned to — 
your office and you were directed ‘to investigate the matters set np.in 
said motion relative to said Mexican grant, to the end that the case 
might be adjudicated, Jt is under this order that the case was again 
considered in your office decision of January 16, 18955 from which the 
_ present appeal is taken. | 7 

Said. office decision states, that fie: tracts here involved 
were included in the Sespe rancho tract, No, 2, according to the survey approved by: 

_ the surveyor general June 17, 1868, but were excluded from said raneho according to 
the survey of said claims approved by the surveyor general December 5, 1871, and | 
subsequently approved by this office, and upon which survey patent issued March 14, 
US 12 che as Said Sespe rancho may be properly placed under what is described by 
the United States supreme court, in the case of the United States v. McLaughlin (127 
_ U.S., 428), as a grant of quantity, as to one or more leagues, “within a larger tract 
described by outside boundaries, where the donee is entitled to the quantity speci- . 
_fiedandnomore. At the date of filing of the map of definite location of the Atlantic 
and Pacific Railroad, March 12, 1872, the tracts in question were excluded from the 
survey of said private claim and were not excepted from the onerauien of the grant 
to the company. ; ; 

When it is remembered that ane tract was inchided within thie survey | 

first. made and approved by the surveyor general, on June 17, 1868, 
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there may be some question as to whether the reservation created by 
said survey would not continue until the final approval by your office 
of the second survey, which excluded this tract from the grant. 

For the disposition of the several applications by Moore and Kellogg, 
however, I deem it unnecessary to decide the question as to the effect 
of the reservation under the first survey after the approval by the sur- 
veyor general of the second survey and before the final approval of oe 
survey by your office. | 

It is shown in this case that on Febr uary 10, 1879, Kellogg made tim- 
ber culture entry for lots 2,3, 4 and 5, and the SE. 4 4 of the NW. 4 of 
sald section 29, which site was esnoclea by Beesion of your office 
dated April 20, 1880, in which it was held, that said tracts were excepted 
from the grant to the Atlantic and Pacific Company because within the 
claimed limits of the said Sespe rancho at the date of the definite 
‘location of that road; and being within the indemnity limits of the 

Southern Pacifie Railroad, that they were subject to selection by that 
company. 

On February 24, 1880, Kellogg had also made a homestead a 
covering the N.$ of the NW. 4 of said section 29, which entry was can- 
eeled, as to the portion of thie. land here in controversy, by your office 
decision of June 15, 1881, for conflict with the right of selection in the’ 
Southern Pacific igaipoad Company. . 

These decisions, adverse to his several entries, appear to have been 
accepted by Kellogg, who thereupon applied to the Southern Pacific 
Railroad Company to purchase the land, and received. due acknowledg- 
ment from said company of his application to purchase. | 

On May 25, 1883, the said company made selection of the land here in 
question. rete gg remained in posession of these lands, making valu- — 
able improvements thereon, and was so in possession of the lands when 

Mattie Moore first applied to enter the same on August 10, 1888. As 
before stated, upon her application the company’s selection was ordered 
canceled in departmental decision of November 29, 1890 (supra), and 
the following month Kellogg, having exhausted his rights under the 
general land laws, applied to purchase the tract under the provisions 
of the act of January 13, 1881 (supra). Said act provides: | 

Be it enacted by the Senate and House of Iepresentatives of the United States of America 
an Congr ess assembled, That all persons who shall have settled and made valuable and 

permanent improvements upon any odd numbered section of land within any rail- 
road withdrawal in good faith and with the permission. or license of the railroad 
company for whose benefit the same shall have been made, and with the expectation 
of purchasing of such company the land so setiled upon, which land go settled upon 
and improved, may, for any cause, be restored to the public domain, and who, at the 
time of such restoration, may not be entitled to enter and acquire title to such land | 
under the pre-emption, homestead, or timber culture acts of the United States, shall 
be permitted, at any time within three months after such restoration, and under such 
rules and regulations as the Commissioner of the General Land Office may prescribe, 
to purchase not to exceed one hundred and sixty acres in extent of the same by 1 egal 


subdivisious, at the price of two dollars and fifty cents per acre, and to receive pat- 
ents therefor. | 
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_. Admitting that the reservation on account of the Sespe rancho did 
not serve to except the tract here in question from the Atlantic and 
Pacific grant, and that consequently. the same was not included in the 
withdrawal order of your office for indemnity purposes on account of 
- the Southern Pacific grant, which, however, was in violation of law, 
yet the decision of your office recognized the right in the Southern 
Pacific Railroad Company to make selection of this land. And acting 
thereon, Kellogg applied to the company to purchase the land; and for 
his protection selection was duly made, which selection ponmainnd of 
record from 1883 until ordered canceled by departmental decision of 
November 29, 1890. | | | 

It has been repeatedly ruled by this Department that a pending 
indemnity selection excludes the land covered thereby from entry and 
bars other disposition of the land. (Rudolph Nemitz, 7 L.D., 80; 
Northern Pacific R. R. Co. v. Halvorson, 10 L. D., 15; Simser v. South. : 
ern Minnesota Ry. Co., 12 L. D., 386; Darland i Not. Pac. R. BR. Co., _ 
12 L. D., 195.) 

This hone so, it must be held that this land was reserved qasie the 
years it was covered by the indemnity selection, and upon the cancel- 
lation thereof was restored to general disposition. This would seem to 
be sufficient to meet the requirements of the act of 1881, independently 
of the question as to whether the land was ever tncladed] in any formal © 
withdrawal, and the land must therefore be held to be subject to Kel- 
_logg’s application tendered in December, 1890. This is in nowise in 
conflict with the holding in Roeschlaub v. Union Pacific Ry. Co. (6 L. 
D., 750), for there the land applied for was within the primary limits, 
in which the right attaches without regard to the listing of the land 
by the company. . Here the tract is within the undeminity lnatte, in 
which no right is respected prior to selection. — | 

The act of 1881 is a remedial statute and should therefore be liber-_ 
ally construed to provide the remedy, viz: the protection of those in 
possession of lands, reserved as railroad lands, under license from the . 
company, where the company’s claim fails and the party is not quali- 
fied to enter the lands under the general land laws. 

It is disclosed by the record and recited in the first part of this opin- 
ion, that Kellogg first sought to enter this land under the homestead 
and timber culture laws. 

His entries were canceled because the lands were held to be reserved 
for the Southern Pacific Railroad Company. He continued in the pos: 
session and improvement of the lands, amended his homestead to cover 
other lands; and Bought title, through the company, to the lands here 
in question. 

For his protection the company made due selection of the land, which | 
selection, after being of record more than seven years, was enceled. 

and Kellogg is again forced to look to the government to protect him in 
his possession and improvements. Surely the act of 1881 was designed 
to protect such persons. g 
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Departmental decision of October 5, 1893, is therefore recalled and 
vacated, and Kellogg will be permitted to complete his purchase as 
applied for, and thereupon Moore’s entry will be canceled. 


CONTEST—QUALIFICA TIONS OF CONTESTANT. 
McEVERS 0, JOHNSON. 


In a contest wherein the contestant alleges a superior right in himself to the land, 
it is incumbent upon him to establish his qualifications as an entryman. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
ie da) : ber 8, 1896.  (B. M. R.) 


This case daveines the S. 4 of the NW. 4, Sec. 5, 1.6 N., Bo W., 
Guthrie land district, Oklahoma Territory. 

On the 25th day of April, 1889, George P. J ohnson made homestead 
entry for the above described tract, together with the N. 4 of SW. 4 of 
the same section, township and range. 

On the 20th ae of July, 1889, Theo: L. McEvers aigae application 
to enter the NW. 4 thereof, and filed his affidavit of contest against 
the entry of Johnson as follows: 7 : 


Before United States Land Office, ) 
Guthrie, Indian Territory, 
Purcell, Indian Territory. 6 


Before me, L. C. Gossett, United States Commissioner for Eastern District of Texas, 
personally appeared before me Theodore L. McEvers of Purcell, Indian ‘Territory, 
who being duly sworn upon his oath deposes and says he is well acquainted with the 
land embraced in H. A. No, 123-made by George P. Johnston, April 25, 1889, for ahe 
S. 4 of NW. Z, Sec. 5, 7.6 N., R. 1 West, Indian Meridian. 

That your affiant settled apon said land legally and in good. faith April 22, 1889, 
after 12 o’clock, noon. 

That at the time of his settlement and establishing a residence on said land no 
other person than himself had made residence or any settlement thereon or claimed 
any interest therein. 

That your affiant has had a idatiaows residence on said land since he made settle- 
ment April 22, 1889, and has raade valnable improvements thereon. 

That defendant George P, Johnston well knew your affiant was a prior occupant 
of said lands, and bad a prior right thereto at time he filed H. A. No. 123 as aforesaid. 

That for a long time after your affiant made residence on Jand above described 
defendant George P. Johnstou was claiming other than the land ‘in controversy. 

That defendant is not a qualified homesteader under homestead Jaws and act of 
Congress approved March 2, 1889, and these facts your conlestant is ready to prove 
at such time as may be named by the Register and Receiver of the United States 
Land Office at Guthrie, Indian Territory. | . 

Wherefore your affiant asks that a time may a set for a hearing in said case, and 
that your affiant be permitted to prove the above with other facts why the said 
HL A. No, 123 made by George P. Johnston, April 23, 1889, be canceled and forfeited 
to the United States on your contestant. paying the expenses. of the hearing of 
said cause. 


( Signed) | THEODORE L. McEVERs. 
Subscribed and sworn to before me this 17th day of } May, 1889, 
(Signed) | / iL. C. Gossert, 


(SEAL) _ OGnited States Commissioner. ° 
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Also appeared at the same time and place Elbert P,. Scott and William s. McEvers | 
who being duly sworn say that they are acquainted with the above described land 
and have heard read the above affidavit and have personal knowledge that the facts’ — 
stated in said affidavit are substantially true and correct. | 

X. Exsert P. Scorr. 
X. Winiram §. McEvers. 


- Subscribed and sworn to before me this 17th oe of May, 1889. 
(Signed) - * , iL. C. Gosserr, 
United States Commissioner. 


Filed July 20, 1889. 


- It will thus be seen that the two material charges contained in this 
affidavit were the prior settlement on the part of McHvers and the dis- 
qualification on the part of George P. J ohnson, the defendant. | 

Upon the issues thus joined the case went to trial, 

The local officers decided that McEvers was the prior settler and 
recommended the cancellation of Johnson’s entry as to the tract in con- | 
troversy. | 4 

On February, 19, 1895, your omiee affirmed. the action of the local 
officers. 

On March 26, 1896, this Department: following the careueueaee: 
sions of your office and the local office, affirmed your action. | 

On June 9, 1896, the case being before the Department upor review, 
it being alleged that in the affidavit of contest filed by McEvers and 
in the evidence contained in the record there was nothing to show that 
McHvers was ‘a qualified settler upon the land, it was held— | 

It'‘is ‘not asserted in the papers filed to obtain a motion for review that in fact Mc- 
Evers was disqualified as a settler, and in the absence of such affirmative assertion 
by the petitioner, the Department would not be justified in granting the review. 
‘Ifthe petitioner is prepared to make any showing of the disqualification of McEvers | 
the Department will then entertain une question of review of the deci com- 
plained of. 

On September 1, 1896, a decision was rendered enierba aie. the 
motion, it appearing that | | 
the affidavits of Wm, W. Ansley and C. -P. Smith, are fueniehed to the effect that 


McEvers had violated the act and the President’s proclamation opening these lands 
to settlement. 


Counsel for the petitioner urge that 


said affidavit of contest was wholly insufficient i in law to raise any issue upon which 


the homestead entry of said Johnson could be lawfully canceled, nor was there any 
sufficient testimony introduced on the hearing of said cause aoliat would justify the 
cancellation of said homestead entr ve . 


The province of an affidavit. of contest is ‘to state a cause of action. 
The contest on its face alleged two causes of action as has been already 
set Out. Ordinarily speaking, the qualifications of. a contestant do not - 
enter into a case for the Snity must stand or fall upon the rights in the 
entryman. Was the entry made in goed faith? Was the entryman 
qualified at the time of making such entry?) Has he done anything 
since making his entry that must result in a forfeiture of the entry? It 


474 DECISIONS RELATING T TO THE PUBLIC LANDS. 


follows, therefore, that even though he santas be himself not quali- 
fied the contest would not fail on account of such disqualification. The 
contestant stands in the position of furnishing information to the gov- 
ernment and as the silent third party In all causes before this Depart- 
ment in relation to the-public lands, the government may proceed to 
act upon the information so furnished and can cancel the entry. _ 
But it appears that there is nothing to show that George P. Johnson 
is a disqualified entryman. He is over twenty-one years of age; the 
head of a family; is not the owner of more land than is permitted by 
the statute allowing entries, and did not violate the act opening these 
special lands to settlement, and his entry is canceled in so far as it con- 
flicts with that of McEvers, for the sole reason that McEvers was the 
prior settler upon the tract in controversy, together with the rest of 
the NW.4. Such being the case we are brought to a discussion of a 
different phase of what is the effect of the qualification of the contestant. 
It may-be said in general that where a contest is brought against an 
existing entry by anyone, the only question to be considered is whether 
the entry can stand. This is true of all cases where the- contestant 
alleges no rights in himself, but it is not trne where he does so allege 
superior rights in his own person by reason of any acts.of his, and in 
such cases the contest so initiated is really a suit to try title to land, 
and the questions of disqualification of the entryman are of no more 
importance than those of the qualifications of the contestant. They 


both stand upon the same plane. They both must make a showing of 7 | 


their qualifications and it devolves upon the coutestant to establish his 
qualifications as an entryman under the law. | 

It does not appear that in this case McEvers has made any such 
showing. An examination of page 12 of the record discloses that he 
testifies as to his other qualifications but not that he did not violate the 
acts of Congress and the President’s proclamation in opening the Ter- 
ritory of Oklahoma to settlement. . 
| ‘In the alleged affidavit which accompanied his papers at the time of 
making application to enter this land, prior to the hearing in this cause, © 
it appears that such affidavit was ot sworn to. | 

It does not seem to be just that the entry of Johnson should be can- . 
eeled because of the prior settlement of McEvers, if it be true that 
McEvers was in fact 2 violator of the law pertaining to Oklahoma, 
Territory. 

_ While there is no specie finding npon. the question of the disqualifi- 
cation of Johnson, yet it must be assumed that it was found that he 
was not disqualified, otherwise it would have become incumbent to 
- eancel his entire entry, which was not done. 
_ A number of witnesses depose that they saw McEvers math the 
Territory during the prohibited period, on or near the tract in contro- 
versy. In answer to this, the contestant submits the affidavits of vari- 
‘ous witnesses who testified that during this period the said Mckvers 
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was sick from malarial fever and was confined to his room. The peti- 
tioner further presents the affidavits of others that McEvers was not 
sick during such period, but was daily in attendance of his duties as 
restaurant proprietor in the town in which he lived. The credibility of . 
the two witnesses (Ansley and Smith) upon whose testimony the motion 
for a rehearing was entertained, is attacked; many deponents appearing 
upon either side. The contestant further shows by recent affidavits 
that some of the affiants for the petitioner who deposed that they saw 
the contestant within the Territory during the prohibited period, were 
unworthy of belief, and that other witnesses who testified to the verac- - 
ity of Ansley and Smith did so under a Bisappreneusion of what they 
were signing. 

All of this raises questions of fact which the Department is not at 
present in position to passupon: This can best be done and the truth 
more accurately arrived at, by submitting all of the evidence to its 
course, under the regular anaclanery of the Department. 

The case is therefore remanded to your office, and you will order & 
further hearing to pass upon. ‘questions involved. 


“APPLICATION TO ENTER—RESIDENCE. 
BAKER. BT AL. ”, RAMBO, 


A homestead applicant is not required to establish residence on-the land involved 
pur. to the allowance of his application. 


- Secretar yf Francis to the Commissioner of the ere al Land. Office, Decem- 
(eHedey “4° . ») | ‘ber 3, US96e- 9 ° x (J. L. McC.) 


George EK. Baker and Henry C, Allison hae appealed from the 
decision of your office, dated November 28, 1894, sustaining the action 
of the local officers in dismissing their respective contests against the 
homestead entry of James R. Rambo for the W. 4 of the SE. 4 of Sec. 3, 
and the W. 4 of the NE. 4 of Sec. 10, T. 21, R. 4 EH. , Perry ie district, 
Oklahoma. | 
— . Rambo applied: to make said shy on October 31, 1893; but his 
| application was suspended, and not allowed until. April 24, 1804, 

“On May 2, 1894, Baker ‘filed affidavit of contest aoa so much of 
said entry as embraced the W. 4 of the SKI. 4 of said See. 3, and Allison 
filed affidavit against so much of said claim as embraced the W.4 of 
the Ni. 4 of Sec. 10, alleging in substance abandonment and failure to 
reside upon the tract. Baker alleged settlement and residence since 
November 12, 1893; and Allison since November 8, 1893. 

The local officers, and on appeal, your office, aiamissed said contests, 
for the reason that they do not state suiiciont grounds, if proven, to 
warrant the cancellation of the entry, the same not having been sub- 
ject to contest for abandonment at the time said affidavits were Blea 
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The appellant’s several allege ations of error are in substance included 


in the one which contends that your office erred 


in holding that the defendant was not required to establish his residence on the land - 
involved, pending action on his application to make homestead entry, when the 
record fails to show any reason why his application was suspended. 


In the case of Goodale v. Olney (12 L. D., 324), the a ae held 
that 


Olney was not bound to reside upon the land after the local officers had fainted his 
application, pending final action thereon in your office. Jf an applicant were 
required to reside on the land embraced in his application pending final decision _ 
thereon, lie would, in case of an aclverse decision, lose his labor and improvements 
placed thereon. 7 | 


This doctrine has since been reaffirmed 4 in iti cases of Rice v. Lenz-— 
shek (13 L. D., 154), Hall et al. v. Stone (16 L. D., 199), and many others, 
The decision of your office was correct, and is hereby affirmed. 


a 


- MINING CLAIM—LODE WITHIN PLACER—LOCATION. 


WILSON CREEK CONSOLIDATED MINING AND MILLING Co. v. Mont- 
GOMERY ET AL. 


A lode or vein is not ‘‘ known to exist” within a mining claim from the recorded 
notice of the location thereof, in the absence of a prey discovery of a valuable | 
vein or lode therein. . 
Secretary Francis to the Commissioner of the General Land Office, Decem- 
(1, Ele | ber 8, 1896. | | (fi. B., Jr.) 


In the case of the Wilson Creek Consolidated Mining and Milling 

_ Company v. W. 8. Montgomery e¢ al., the Department-decided September 

11, 1896 (unreported), that the Hall City Placer claim, for which said 

Montgomery and others made Pueblo, Colorado, mineral entry No. 24, 
April 4, 1894, was valuable for placer mining purposes, and did net 
contain within its limits any valuable mineral bearing lode or vein at 
the date of the placer application, May 20, 1893. | | 

Said company has filed a motion for review of this decision, assign- 
ing four grounds of error, none of which contain anything not hereto- 
fore carefully considered here in the case. The third ground of alleged 
error should, however, receive some consideration, both to correct mis- 
statement of fact and an erroneous application of the Case cited therein. 

It reads— . | 

3. In ignoring the third specification of error set up in the appeal from the Com- 
missioner’s decision, which specification is as follows: 

In cach of the lode claims now in controversy, a discovery ana location were made, 
and the certificate of location duly recorded before the date of the placer focation 
and application. ‘Therefore it was error not to hold that the placer applicants must 
be presumed to know that lodes were known to exist- therein at the date of the placer 
application. See Noyes v. Mantle (127 U. S., 348-354), wherein if is held that— 

Where a location of a vein or lode of mineral or other deposits has been made under 
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the law, and its boundaries have been specifically marked on the surface, so as to be 

readily traced, and notice of the location has been recorded in the usual books of 

record within the district, that vein or lode is ‘known to exist” within the meaning 

of that phrase as used in Rev. Stat. Sec. 2333, althongh personal knowledge of the 

fact may not be possessed by the applicant for a placer claim. The information | 
which the law requires the locator to give to the public must be deemed sufficient 
to acquaint the applicant with the existence of the vein or lode. 


Said third specification was not overlooked nor i enored by the Depart- 
ment in its decision. It is embraced in the following paragraph taken 
from the statement, in said decision, of error assigned in the appval— 


- 1, Not to have found en the avtanaes that valuable known lodes were show n to 
exist within the placer limits at date of application. 


An examination of the langnage used by the supreme court in the 
case of Noyes #.. Mantle, supra, in connection with “the law” therein 
referred to, which is found in sections 2318, 2319, 2320 and 2333, Revised 
Statutes, will show that the vein or lode held by the court as “known 
- to exist” was one “valuable” for its mineral deposits, and “known” to 
be such at the date of the placer application. It was only “a vein or 
lode such as is described in section twenty-three hundred and twenty,” 
when “known to exist” within ground claimed as placer, and not 
included in. the placer application, that the statute (2333 R. 8.) excepted 
from the placer patent. See in this connection, generally, as to the 
importance attaching to the use of the words “known” and “valuable” 
in the mining laws, Deffeback +. Hawke, 115 U. 8., pp. 404 and D, and - 
Davis’s Administrator v. Weibbold, 139 Id., 524 and 5), 

. The location which when duly ‘etorded. the court held to be con- 
structive. notice of the existence of a vein or lode, was one “made under 
the law” and meeting, at the time, all the requirements of the law, that 
is, among other things, one made after the discovery within its limits 
of a valuable vein or lode (Sec. 2320 R. 8.). A mere notice standing of 
record of a so-ealled location made regardless of the discovery of a val- 
-uable vein or lode, or of a location long since abandoned, was certainly | 
not the notice which the court held “must be deemed sufficient to 
acquaint the (placer) applicant with the existence of the vein or lode.” 

The proposition that any recorded notice of a so-called lode location 
is conclusively presumptive of the existence of a valuable lode or vein. 
within its limits, as would seem to be the contention of this motion, 
needs, it would seem, in view of the law and the history of mining claims 
and operations, only to be stated to be refuted. In Noyes ». Mantle, 
supra, page 351, the court expressly states: | | 

There is no pretense in this case that, the original locators did not comply with all 
the requirements of the law in making the location of the Pay Streak lode mining 
claim, or that the claim was ever abandoned or for feited, 

It was of such a location that the court very properly used the 1a: 
guage quoted in the motion. No such location, for-any ground within 
the placer limits, was shown to exist at the date of the placer application. 
The motion is denied. _ 
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PRACTICE—APPEAL—ORDER or CANCELLATION. 
MURRAY v. SKAGGS ET AL. 


An appeal will not lie from the action of the Commissioner in canceling an entry - 
under directions issued in a departmental decision that has become final. 


‘Seer etary Francis to the Commissioner of the General Land Office, Decem- 
(I. H. L.). ber 3, 1896. | (A. EB.) 


On d une 13, 1896, your office transmitted an appeal filed by Skaggs, 
one of the parties to the above entitled cause, from the action of your 
office on December 19, 1895, canceling the entry of ne M. McKen- 
zie. The land involved is the SW.+4 of Sec. 32, T. 17 N., RB. 2 W., 
Guthrie land district, Oklahoma, 

The record necessary to an understanding of this appeal is as follows: 

On April 30, 1889, Robert M. McKenzie made homestead entry of the 
land above doseabed. On May 30, 1889, William Skaggs filed a con- 
test against the entry alleging prior Siemens. On August 20, 1889, 
William Murray filed contest charging that both McKenzie and Siag Los 
were disqualified. 

Afier a hearing, the local office, the receiver alone acting, found 
McKenzie and Skaggs disqualified. ‘l’his was affirmed by the General 
Land Office. Skaggs and McKenzie appealed. While these appeals 
were pending, Skaggs filed a motion before the Secretary On rehearing 
of the case. 

On September 7, 1895, the Department denied the motion of Skaggs 
for rehearing without prejudice, and considering the case upon the 
appeals of McKenzie and Skaggs, affirmed your office finding that they 
were-both disqualified. 

On November 22, 1895, the Department denied a motion for review 
filed by McKenzie. 

On December 19, 1895, your office Sreinalvated the last above men- 
tioned decision and canceled McKenzie’s entry. 

On December 27, 1895, your office transmitted a motion for ccheanie 
filed by Skaggs. While this was under consideration, and on January: 
31, 1896, Skaggs filed-an appeal from the action of the Commissioner. 
anceline the entry of McKenzie by letter of December 19, 1895, above 
mentioned. 

On February 10, 1896, the Department denied the motion ot Skage 
for rehearing and now bas before it the appeal from your office aioe 
canceling McKenzie’s entry. 

‘The cancellation of the entry of McKenzie after his motion for review 
had been denied was in accordance with the practice of your office. It 
was not a matter from which he could appeal, as it was substantially — 
but following the directions of the Department. | 
_ The appeal can not therefore be considered, and the same is dismissed. 
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SECOND CONTEST_RES JUDIUVATA. 
GUERTEN v. CHISHOLM. 


An entryman is entitled to be heard on an issue raised as to the qualifications of an 
adverse claimant, though such issue may bLave been tried and determined as 
between said claimant and a third BaEhy in a prior proceeding. 


Secretary Francis to the Commissioner of the General Land Ofte Decem-. 
(I. H. L.) ber 3, 1896, (C.J. G.) 


Under date of June 13, 1896, the attorneys for Archibald M. Chisholm - 
filed a motion for review of departmental decision of April 28, 1896, 
denying his application for a hearing in the above entitled case, involv- 
ing the SE. 4 of Sec. 35, T. 63.N., Ky, 12 W,; oe ene district, Min- 
nesota. 

On June 27, 1896, t the said motion for review was ere 3 and 
the case is again before the Department for consideration. It is | 
unnecessary for the purposes of this decision to repeat here the details 
of the case. The ground for the denial of Chisholm’s application was 
that a second contest will not be allowed upon the same charges. It. 
was held, in view of the fact that the charge in Chisholm’s affidavit 
has reference to the qualifications of Delina Guerten, a matter already 
passed upon aud determined by the Department in the case of Guerten 
». Anderson (295 L. and R., 169), that the question involved i in Chisholm’s ~ 
_ application for a hearing is res judicata. 
Chisholm’s interest was recognized in the secon which passed © 
upon Guerten’s qualifications, and the local officers were instructed 
therein to fix a day for a hearing for the: express purpose of determin- 
ing Chisholm’s rights. It is alleged by Chisholm that the application — 
of Guerten for the land in controversy was not of record in the local office 
at the time he made homestead entry thereof. The fact that he was 
permitted to make entry without specifying that the same was subject 
to Guerten’s: entry, and .subsequently to: commute his said entry to — 
cash, lends force to his allegation. However this may be I’am of the 
- opinion, upon further consideration that Chisholm does not come within 
the technical rules of the doctrine of res judicata. He cannot be held 
responsible for any error that may have been cominitted by the local . 

office in allowing his entry. He. now has an entry of record and cannot 
be deprived of any rights secured thereby without due process of law, 
‘regardless of any question as to Guerten’s qualifications that may have 
been adjudicated at a former hearing between different parties. He 
was not a party to that suit, and his rights have never been: adj udicated. 

The motion for a hearing is therefore granted, and the same is hereby 
_ directed to be ordered in accordance with the rules of practice and the 
' custom prevailing in such matters in your office. — | 
Departmental decision of April 28, 1896, is modified accordingly. — 
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RESIDENCE QUAUIFICATION OF SETTLER—POSTM ASTER. 
GLOVER EF. AL. v SWARTS 


The rule that a postmaster will not be heard to claim residence outside of the delivery 
of his office is not applicable where. it appears that such officer’s resignation has 
been received by the Post Office Department prior to the date of his settlement. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
(I. A. 1.) | ; ber 15, 1886. : | (A. Bi.) 


On September 26, 1893, Benjamin F’. Swarts made homestead entry 
of lots 8 and 4 and the E. 4 of the SW. 4 of Sec. 7, T.26 N., R. 1 E., 
Perry, Oklahoma, and on October 4, 1893, William Carson filed contest 
against the entry alleging prior settlement. On October 6, 1893, John 
'B. Glover also filed contest against the same entry alleging prior set-~ 
tlement. Carson failing to prosecute his contest, a hearing was had on 
March 26, 1894, on the affidavit of Glover. . 

On FE February 21,1895, the local office eammnenaaa that the soneees 
be dismissed. On appeal, your office, on August 6, 1895, awarded the 
entry to Glover on the ground that Swarts was disqualified. Your 
olfice reached this conclusion in words following: : 

It is shown that Swarts was appointed postmaster at Otoe May 3, 1893, and was | 
_ still holding that office at the date of trial and engaged in attending to the duties 
of his office as postmaster at Otoe. .... Even if Swarts was the first settler on 
the land, and established residence thereon prior to the time that Glover did and 
said Glover’s residence was established after Swarts made entry, the controlling 
question is whether a person holding the office of postmaster, to which he was 


appointed before entry, can be allowed to claim residence on the public land beyond 
the limits of the delivery of his office. This is not an open question. 


Your office then held that as section 3631 of the Revised Statutes 
required every postmaster to reside within the delivery of the office to 
which he is appointed, and the land in controversy was not within 
that delivery, that therefore Swarts was disqualified to make entry of 
the same...This holding was based on the principle laid down in the | 
case of Henry C. Hansbrough (5 L. D. pe opclucie g, your office 
found that, _ 


the land covered by Swarts’ homestead entry is not within the delivery of the post-— 
office at Otoe, where he held the office of postmaster when he made his entry and up | 
40 the date of the hearing. Therefore, in view of the decision referred to (5 L. D., 
155), your decision is reversed, Swarts’ entry is held for cancellation, and the riglit | 
of entry i is awarded to Glover. 


From this Swarts appealed, claiming that he was not postmaster at 
the time he made eutry, having resigned and his successor having been 
appointed.  T’o support this Swarts cites the records of the Post Office 
Department. 

‘These records, as certified to by ie Postmaster General, show hat 
| poalane I, Swarts resigned as postmaster at Otoe on Angust 23, 1893, 


DECISIONS RELATING TO THE PUBLIC LANDS. 481. 


that said resignation was received at. the Depaa ‘tmentat Washington on _ | 


September 1, 1893, and his successor appointed on September 13, 1893. 
The land in poutioverey was opened to settlement and. entry on Sep- 
tember 16, 1898, which was twenty-three days after Swarts had resigned 
and three. days ‘after his successor had been appointed. _ 
Judge McLean, of the United States supreme court, sitting in circuit 
and considering the case of the United States v. Wright (1 MeL. C. C., 
509) and the question as to when an office is terminated, said: __ 


There can be no doubt that a civil officer has a right to resign his office at pleasure, 
-and it is not in the power of the Executive to compel him to remain in office. It is 


only necessary that the resignation should be received, to take effect, and this does” 


not depend upon the acceptance or rejection of the resignation by the President. 


Applying this ruling to the case under consideration, it is quite clear - 
that Swarts, upon the receipt of his resignation by the Post Office 
- Department September 1, 1893, had the right to abandon his residence 
within the delivery of the DOE office at .Otoe, and to establish a resi- 
dence elsewhere, if he chose to do so, notwithstanding the requirement 
of said section 3631 R.8.; and in view thereof he was not disqualified 
to claim ‘residence upon. the land in question at and from the date of 
his settlement. , 

_ In view of what has been said, your office decision is reversed, and 
_ you will allow the entry of Swarts (0 veniam intact. 


——— ee 


CONFIRMATION - SECTION 7, ACT OF. MARCH 35 1891. 


CosTELLo 2 BONNIE (ON REVIEW).* 


The confirmatory provisions of section 7, act of March 8, 1891, for the benefit of trans- 
_ ferees are not limited to cases where the encumbrance has been made of record. 
The fact that proceedings have been instituted by the government against an entry, | 
at the date of its encumbrance, does not defeat confirmation thereof s0F the 

benefit of a transferee, 


_Seeretary Francis to the Commissio: ner of the Gereral Land Office, Doe 
~ (HL. DL.) ae ber 15,1896. 9 : (J. L. McO.) 


Counsel for the erannaneas of Patrick Costello has filed a motion for 
review of departmental decision of August 4, 1896, in the case of said 
- Costello against William Bonnie and the Boston Safe and Trust Com- 
pany, his transferee—reported (23 L. D., 162) as “‘Castello” ». Bonnie— 
involving Bounie’s pre-emption cash oe for the 8. 4 of the NH. 4 of 
Sec. 30, and the S. 4 of the NW. 4, and the NE. 4 of. the SW. 4 of See. 7 
oat 59 N., R. 17 W., Duluth land district, Minnesota: 

The department has already rendered three decisions in this case, i in 
the course of which the facts have been fully set forth; therefore they 
need not berepeated in detail. The question at issue is whether Bon- | 
nie’s entry was in existence on March 3, 1891, so that it was subject to 





* Previous decisions herein reported under the title of “Castello v. . Bonnie. He 


1814— vou 23 31 
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the provisions ak scatisn 7 of the act of that date, confirming in 1 the 
hands of bona fide purchasers all entries, where the sale was made after 
— such entry and prior to March 1, 1888, The departmental decision of 
August 4, 1896, sought to be voviowed. held that, inasmuch as the entry 
had been canceled upon the report of a special agent, without giving 
the entryman his day in court, such cancellation was improper, and 
that Bonnie’s entry ought therefore to be considered as being, to all 
intents and purposes, so far as the transferee is concerned, an existing 
entry, and subject to confirmation under said act. Counsel for Costello 
alleges that said departmental decision was in error 





(1). In attaching controlling weight to the decision in the case of Drew v. Comisky 
(22 L. D.,174); .... the record shows that Drew’s entry was not mace until after 
March 1, 1888, the controlling date of the confirmatory act of March 3, 1891; while in 
the case at bar not only had Costello’s entry been made, but transfer ther eunder to 
bona Jide purchasers had also been made, long prior to March 1, 1888. 


If there be any validity in the contention that one or the other of the. 
two decisions referred to must be wrong, such inference certainly can 
not weigh against the entry of Bonnie; for the law expressly confirms 
entries ‘‘which have been sold or sie poor to the first aay of 
March, 1888.” 


| (2). In ignoring the fact, nowhere adverted to in the decision for which review is 
hereby sought that on March 1, 1888 (conceding for the purpose hereof that Bonnie’s 
- entry was intact at that date), Costello’s entry was also an existing entry, and that 
bona. fide transfers had been made thereunder and duly placed of record in the office 
of the county register of deeds. : 
(3). In not therefore holding that, inasmuch as there were two entries of record, 
both encumbered, on March 1, 1888, the equities created by the act of March 8, 1891) 
were equal, and that the strict letter of the law should therefore prevail. | 


The Department held that Bonnie’s entry, having been improperly 
and illegally canceled, was to all intents and purposes legally existing 
on March 3,1891. But there cannot legally be two entries in existence 
for the same tract at the same time. Hence the second so-called entry 
(Costello’s) was wrongfully allowed, and was to all intents and purposes 
no entry whatever; and the so-called transfers thereof made and placed 
of record were transfers of a nonentity. . ; | 
{A). In holding the encumbrance of the Boston Safe Deposit and Trust Company 
to be an encumbrance in: good faith, when, as it is shown by the record here . .°. 
. .» that no such encumbrance affecting the land involved herein. was of record at 
any tiie to date or prior to said date of March 1, 1888. | 
(5). In giving any status as an encumbrancer to the Boston Trust and Safe Deposit 
Company, which the record shows was nothing but a secret encumbrancer, no 
instrument appearing anywhere in the record showing or describing this land and . 
purporting © to have been filed in the proper record office of the county where the 
land is situated. 


The act of March 3, 1891, does not require that: the. encumbrance 
must be made of eo. Te in fact the land has been sold or encum- 
bered as set forth in said act the entry | is confirmed in the hands of the. 
transferee. | | 
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(6). In not holding that the departmental. decisions of August .11, 1894; and April 
12, 1895, establishing Costello’s rights, had become res judicata. __ 

The Department has never made a final decision of the case at bar; 
and your office has never made a decision that has become final. Your 
office on October 23, 1891, held that the case came. within the provision 
of the confirmatory act of 1891. When the. case reached the Depart- 
ment on appeal, the departmental decision of August 11, 1894, directed 
that it be remanded to the local officers for a hearing. The depart-. 
mental decision of April 12, 1895 (20 L. D., 311), denied a motion for - 
review of the departmental decision ordering a hearing. When the 
hearing was had your office ruled against Bonnie—but Bonnie appealed. 
The departmental decision of August 4, 1896, was rendered in response 
to said appeal. It will be seen that in none of the decisions above 
mentioned has a judgment against Bonnie been oes that has yet 
become final. ee ee 

- Finally, the motion contends, in substaiice, that— | 

(7). At the date of the alleged encumbrance of the Boston Safe Donoait ‘iid? Trust . 
Company, the Bonnie entry had been canceled of record, and whether or not said 
cancellation was valid, the entry was then under proceedings by the government 
calculated to result in its cancellation. 

The fact that “the Bonnie entry had been paoeeiea of record” has 
already been fully discussed, and it- has been held that, inasmuch: as 
such cancellation was improper and illegal, the entry should be consid- 
ered as though legally in existence at the date of the confirmatory 
statute of March 3, 1891. The further fact that “the entry was then 
under proceedings by the government calculated to result in its cancel- 
lation” does not prevent its confirmation under said act in the interests 
of a transferee. If the act had applied only to entries against which 
proceedings had not been instituted, there would have been no need 
_ for this paragraph of the act, and its passage would have been a vain 
and superfluous proceeding on. the part of the a ee powers: | 
_ The motion for review is denied. 


—Se 


RESERVOIR SITE—WITHDRAWAL—PRE-EMPTION FILING. 


MARIA H. Witciis: 


A pre-emption filing made subject to a idhdeawal under the arid land act of Octo- 
ber 2, 1888, that is awaiting action by Congress, may by suspended until such 
'. action is taken, 


| Secretary Prancis to the Commissioner of the General Land Office, Decem- 
(I. H. ZL.) ober 13, 1896. Oo — (WL. A. ES 


_ By your sffies: letter of October 1, 1889, certain lands in the Salt 
_ Lake City, Utah, land district, were withdrawn for reservoir purposes 
under the act of October 2, 1888 (25 Stat., 526). This withdrawal 
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included all of section 10 in township 33 south, range 2 west. The let- 
ter of withdrawal was not received at the local office, however, until 
October 7 

In the ees ou October 4, 1889, Maria H. Williams filed pre- 
emption ey statement for the E. 4 of the SH. 4, the SW. 4 of 
the SE. 4, and the SE. 4 of the NE. + of said section 10, alleging settle- 
ment Seaton ber 27, 1889, 

January 7, 1893, ve submitted final proof, which was rejected by the 
register and receiver for the reason that the land covered by her declar- 
atory statement had been reserved for reservoir purposes. : 

On appeal, your office held that her claim was subject to the reservoir 
site selection, but pending the approval or rejection of said selection by 


the Secretary: her filing was suspended. 


Appeal from this action brings the case before the Department. 
‘The arid land act of October 2, 1888, provided: that: 


All the lands which may hereafter be designated or selected by such United States 
surveyors for sites for reservoirs, ditches, or canals for irrigation purposes and all 
lands made susceptible of irrigation by such reservoirs, ditches, or canals are from 
henceforth hereby reserved from sale as the property of the United States, and shall 
not be subject after the passage of this act to entry, settlement, or occupation until 
further provided by law: Provided, That the President at any time in his discretion, 
by proclamation, may open any portion or all of the lands reserved by this provision 
to settlement under the homestead laws. . 

This act was subsequently amended by the act of March 3, 1891 (26 
Stat., 1095), which provided that reservoir sites located _ 
shall be restricted to and shall contain only so much land as is actually necessary 
for the construction and maintenance of reservoirs, excluding so far as practicable 
land occupied by actual settlers at the date of the location of said reservoirs. 

It has been held by the Department in several cases that an entry 
after the passage of the act of October 2, 1888, of land subsequently 
designated as a reservoir site under said act is invalid, but may be 
suspended with a view to its ultimate allowance under aeetioil 17, act 
of March 3, 1891, in the event that the land is not required for reservoir — 
purposes. Mary HE. Bisbing, 13 L. D., 45; Newton BR. Austin, 18 L. D., 3 
4; Amanda Cormack, 18 L. D., 352. 

On August 18, 1894, the Department directed that reservoir site No. 
10 (among others), Saas the land here involved, “continue with- 
drawn from disposition to await further action by Congress” (Miscel. 
Press Copybook 290, p. 494). ’ 

The papers transmitted by your office letter “G” of August 31, 1893, 
are accordingly herewith returned, and Mrs. Williams’ filing will remain 
suspended until the matter of these reservoir sites has been acted upon 

by Congress. 
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SECOND CONTEST—RES JUDICATA, 
PARCHER » GILLEN, 


A contest should not be allowed on an.issue that has been considered and finally 
determined in a prior suit involving the rights of the entryman. 


Sacha y Francis to the Commissioner of the General Land Office, Decem- 
(I. H. L.) 3 » ber 15,1896. (BR. W. H.) 


The motion of John Gillen to review and reverse the departmental | 
decision of April 28, 1896, affirming the decision of your office of April 
3, 1895, in which you Saeed the contest of D. W. Parcher against 
Gillen’s homestead entry, No. 7121, made March 10, 1894, for the N.4 
NW. 4 and lot 1, Sec. 12, T. 39 N., R. 6B. Wausau land districts Wiscon- 
sin, having ean filed. and. it appearing that proper grounds for enter- 
taining said motion have been shown, and the rules of practice as to 
‘service upon the parties and filing of briefs pgmned with, I have 
examined the same. | 
. The errors assigned as the basis for the motion may be grouped for 
‘more convenient discussion under two heads: > . 

1, Whether Gillen’s qualification as ‘an ‘entryman of. the tract 3 in 
question was passed. upon in the departmental decision of the case of 
Gillen v. Beebe (16 L. D., 306), and upon the motion for review of the 
same, as set forth in L. and R. letter book No. 279, p. 319, in such man- — 
ner as to bring it within une rule of adjudged questions, as held by the 
Department. 

2, Whether Gillen sented any Aiankes by reason of his alleged | 

entry prior to December 20, 1890, which would bring him within the 
prohibitive provision of the act of: June 20, 1890 (26 Stat., 169). 
_ The tract.in question was part of the land Giclideawa: from market — 
by proclamation of the President, of April 5, 1881, and by the act of | 
Congress of June 20, 1890, restored to the public ees subject to 
entry under the homestead law. 

Section 3 of this act is as follows: 

That no rights of any kind shall attach by reason of settlement, or squattin g, upon © 
_ any of the lands hereinbetore described, before the day on which said lands shall be 

subject to homestead entry at the several land offices, and until said lands are opened 
for settlement, no person shall enter upon or occupy the same, and any person vio- 
lating this provision, shail never be permitted to enter any of said lands, or acquire 
any title thereto. . | 

The act by its: terms was to take effect six months after its approval 
_ by the President, and the land thus became subject to entry and settle- 
ment on December 20, 1890. 

The record in the case of Gillen v. Beebe et al., supra, shows that 
Beebe made homestead entry of the NE. 4 NW. 4 and lots1,2and3 . 
of Sec. 12, T.39 N., R.6 E., Wausau land district, shortly after 9 o’clock 
A. M., December. 20, 1890; that, upon application of John Gillen, a 
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hearing was ordered to determine his iohite: as a settler upon the inna 
under his application made January 8, 1891, to enter the N. 4 of the 
NW. 4 and lot 1 of said section, in which he alleged settlement, Decem- 
ber 20, 1890, “ between the hours of 12 and 1 o’clock A. M. of that day;” 
and it appearing from the records of the local office that Samuel H. 
Norton had applied to enter lots 1, 2, and 3, and the NE. 4 of the NW. 
4 of said section, alleging settlement December 20, 1890, he was also 
ordered to appear. 

As aresult of the hearing the local officers decided in n favor of the 
_ settlers, Gillen and Norton, as ag ainst the entryman Beebe, and recom- 
mended the cancellation of the latter’s entry. As between the settlers 
it was recommended that an amicable settlement be made between 
them; and in default of this the privilege of entry be awarded to the 
highest bidder. © 

Beebe appealed, and your office by letter of April 9, 1892, affirmed 
the judgment of the local officers as to the cancellation of his entry, 
‘but modified their decision by allowing Gillen “the preference right to 
the N. 4 NW. i,” and Norton “the preference right of entry to lots 1, 
2 and 3.” Both Beebe and Gillen appealed; the former assigning error . 
as follows: | | | | 
“In holding that Cougress meant the usual day of twenty-four hours in the act 


of June 20, 1890, when it evidently meant the official land office Hy commencing at 
9 Ba M. 


‘In not finding and holding that John Gillen was disqualified to make entry of the 
land, because according to the testimony he entered upon the land prior to the day 
it was opened to entry, to wit, before 9 o’clock A. M., on December 20, 1890, and 
thereby forfeited all right to enter the same under the act of June 20, 1890. 

In not finding and holding that Samuel H. Norton was disqualified to make entry 
of the land, for the reason that the testimony discloses that he entered on the land 
prior to the day it was opened for entry, to wit, prior to 9 o’clock A. M. on December 
' 20, 1890, and thereby forfeited all right to enter the same under the act of J une 20, 
1890. 7 
In holding Beebe’s hamesteda entry for cancellation whed he was the first legal 
applicant therefor and when there was no valid adverse claim to the tract. 

In finding contrary to both the law and the evidence. 


_. . Gillen alleged as error the awarding to Norton, instead of to himself, 

- of the right to enter lot 1. While Beebe’s chief contention and reliance ~ 
were upon the proposition that the word “day” as employed in section 
3, act of June 20, 1890, meant the “ business day” recognized in the 
practice of the local otfice, and not the calendar day of twenty-four 
hours, the Department, in its decision upon the appeals, considered the 
qualifications of all the parties to the controversy to make entry under 
the act, so far as they were disclosed by the record. — 

- In Beebe’s assignments of error the alleged sisqialiavation of Gillen : 
is set forth in substantially similar terms as those used in the case of 
Norton. Both are charged, upon the testimony. at the hearing, with 
having entered on the land, prior to the day it was opened to entry, to 
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wit, prior to 9 o’clock A. M., on December 20, 1890, and. having thereby 
forfeited all right to enter the same under the act of June 20, 1890. 7 

_ After disposing of the specific question as to the proper eoiereactien | 
of the word “day,” as used ‘in the act, the decision ee L. me ee 4,) 
goes on to say: 

Therefore if 1t is shown ee Gillen and Norton were both qualified settlers under 
said act, it follows that Beebe’s entry should be canceled, and if it appears that. 
either was disqualified, then his settlement should be deolared ineflective. 7 

No question was raised as to the sufficiency of, either Gillen’s or 
Norton’s acts of settlement, and their qualifications, under said act, 
were considered. apparently. without restriction to the period between | 
- 12 and 1 o’clock A. M. of the 20th of December. This view is sustained 
by the fact that Norton was found disqualified wader the act to enter 
said land upon the authorities cited and facts presented in. the case, 
while Gillen was allowed to enter the land he had applied for. This 
judgment of the Department would seem to be sufficient to warrant : 
the conclusion upon Gillen’s part that his qualifications had been passed 
upon and that he could safely. venture upou.expenditures for the 
improvement of the land. 

Norton asked for a review of the. decision of the Department, and 
Beebe moved for a rehearing of the case. (L and. BR. 279, p. 319). 
Before these. motions came up for. consideration Norton. executed a 
release of all his rights and interest in lots 2. and 3 to. Beebe “for value 
received,” and the contest narrowed down to. Beebe and Gillen. 

. In hie: motion for rehearing Beebe made oath that he had recently 
discovers d several witnesses who would testify, in case an opportunity | 


is afforded, that John Gillen had entered upon and occupied water 


reserve land upon the 19th of December, 1890, in violation of law. The 
names of these witnesses are given and their affiday its filed. 

- Counter affidavits were filed upon the part of Gillen, in. which every 
seater allegation contained in the affidavits of Beebe nd his witnesses 
are denied, and the exact whereabouts of Gillen, from the morning of 
the 19th of December, 1890, until midnight of that day are stated with 
great particularity. It is made to appear, by these affidavits, that 
Gillen and his party were very careful not to go upon the water reserve 
- Jand prior to December 20, 1890,. but that two minutes after midnight 

of the 19th of suid month, he went upon the land in question, and 
made settlement thereon. That he has since properly resided on the 
land is not questioned. | | 

In coneluding the decision upon Pecks motion for rehearing it is 
said: | 


In the case of Sutton et al. v. Abrams (7 L. D, 136), it was held that a& new trial 
will not be granted on the ground of newly discovered evidence, unless such evidence 
. is of that character to necessarily cause the trial court to arrive at a different con- 
clusion. It is not shown to my satisfaction that the newly discovered evidence of 
Beebe would necessarily have that effect in the case at bar, especially in-view of 
. the fact that such evidence would all be contradicted by witnesses, called: by Gillen, 
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judging by the affidavits now before me. ‘So far as the rights of Gillen are concerned 

there have been concurring decisions in his oe by the local officers, the Comnvissioner and — 
the Secretary. In such a case it was held in Matthiessen and Ward v. Williams (6 L. 
D., 95), that a reviewing tribunal would not disturb their decision if there was any 

Suidenve to support it, and unless it was unquestionably contrary to law. 

I think the departmental decision complained of was justified by the evidence then 
in the case, and I do not think the new evidence which it is proposed to submit, in 
case a rehearing should be ordered, would make the rights of the parties appear 
materially differeut. The motion is theierors denied. 


- This decision was made February 12, 1894. 

On April 3, 1895, in the. contest of D. W. Parecher y. John Gillen, 
involving the same land and substantially the same matter aS was 

involved in the case of Gillen v. Beebe e¢ al., supra, and upon Beebe’s 

_motion for rehearing of the same, as above given, your office held that 

the action of the Secretary in denying said motion for review on the 

ground stated, should not be taken as precluding further investigation. 

From the evidence in the case you believed that the defendant was 
on ‘water reserve” land on December 19, 1890, and said Gillen’s entry, 
No, 7121, was held for cancellation, and your said office decision was 
formally affirmed by the Department, April 28, 1896. | 

The length to which controversies between claimants for the public 
lands should be carried, with a view to the protection of the govern- 
ment on the one hand, and the security of established rights on the 
other, must necessarily depend upon the circumstances of each par- 
foal Case. 

The policy of the government, as reflected in the decisions of this 
Department has been to put an end to contention arising from this 
source, aS soon as possible, consistently with the firm maintenance of 
its laws; and it has become a well-settled rule, that a matter once in 
issue and adjudicated may not be litigated again, though the. parties 
be different, or, as it is sometimes expressed, an entryman can not be 
required to defend a second time on a charge already passed upon in 
one contest. Therefore it is that the Department, as a reviewing tribu- 
nal, will not disturb concurring decisions of the local office, the Com- 
missioner and the Secretary, if there is evidence to support them, and 
they are not unquestionably contrary to law. 

John Gillen complains that this rule has been violated by the reopen- 
ing and readjndication of tle aoe as to his. qualifications to enter 
the land in dispute. : : : 

It is not strictly an issue of res judicata, because there is not an 
identity of parties; nor does it appear from the record that the charge, 
in totidem verbis, that Gillen entered the land on the 19th of December 
was made at the hearing of Gillen v. Beebe e al., which was held upon 
Gillen’s application to determine his rights as 7 settler thereon, upon 
his claim that he had made settlement between the hours of 12 and 1 
A.M. of the 20th; but the government, which is a party to every con- 

troversy of this sort, does not seem to have thus limited the scope of 
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its inquiry, and having ordered Norton who was also alleging settle- 
ment on part of the tract to appear, proceeded to consider the qualifi- 
cations of the parties “as settlers under ERC act” — Stat., 169), and 
rendered judgment accordingly. 

It was clearly competent, under our rules of practice, in @& case of this 
sort, to consider the general issue upon the specifications of error as 
set forth in Beebe’s appeal; and that this was doneis shown by the Sec- 
retary’s PRBS in denying Beebe’s motion for ee in which he 
Says: . 

’ [think the departmental decision complained of was justified by the evidence then. 
in the case, and I do not think the new evidence which itis proposed to submit, in 


case a rehearing should be metres could male the rights of the pers appear mate- 
rially different. 


' The new seaence Beebe ee | to subinit. was upon the same ques- 
tion Parcher subsequently raised in his contest for the same land; and, 
as it was held insufficient to justify a rehearing, it ought not to have 
been entertained in a new contest. Although Parcher’s contest affida- 
vit alleged abandonment there was no evidence to support the charge, 
and the record of the contest discloses no cause of. action that had not 
accrued prior to the Beebe contest. . 

I am therefore of the opiuion that as the rights of Gillen under his 
homestead entry, No. 7121, were fully considered and sustained by the 
concurring decisions of the local officers, the Commissioner and the Sec- 
retary, in a former contest, they should not again have been called in 
question. 

- In this view of the case itis unnecessary ‘to senses ihe question pie 

‘sented in the second specification of error. 
- The departmental decision of April 28, 1896, is accordingly revoked. 
-Parcher’s contest will be dismissed, and Gillen’s entry remain. intact. 


RAILROAD GRANT-INDEMNITY SELECTIONS—SPECIFICATIONS OF LOSS. 
GRINNELL v. SOUTHERN Paciric R. R. Co. (ON REVIEW), 


A list of indemnity selections in which due specifivations of loss are assigned, should 
not be rejected on account of the company’s failure to designate losses for prior 
selections, as required by the circular of August 4, 1885, but should be suspended 
awaiting compliance with said requirement; and a list so filed a to pro- 

. tect the right of the company from the date of its presentation. 
The departmental decision herein of April 6, 1895, 22 L. D., 488, recalled and vacated. 


Secretary Francis to the Commissioner of the General Land Office, Decem-- 
(I. H. L.) 7 ber 15, 1896. are (E,W. C.). 


The case of Emory E. Grinnell v. Southern Pacific Railroad Company, 


involving the S. 4 of the SW. 4 of Sec. 35, T. 25 S., R. 29-B., M.D. M., 


Visalia land district, California, is again before this ‘Ponavtment for 
consideration ;_ the motion filed on behalf of the company for review of 
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departmental décision-of April 6, 1895 (22 L. D., 438), having been enter- 
tained and returned-for service, and the same having been returned — 
bearing evidence of service upon Grinnell. | 
The tract involved is within the indemnity limits of the grant to. sid 
company under the act of July 27, 1866 (14 Stat., 299), and was first 


included in a list of selections filed by the company on December 9, 1885. 


This list, being designated as list No. 23, contained a proper designation 
_of losses as a basis for the selections included therein, but was rejected 
by the local officers because the company had not, in compliance with 
the circular of August 4, 1885 (4 L. D.,-90), designated losses for pre- _ 
vious indemnity Scieehions made on account of its grant. : From this 
action the company appealed. — 

Upon consideration of said appeal, by letts of November 4, 1891, 
your office advised the register and receiver that their action in nee | 
ing the list was not warranted, and they were directed to further con- 

sider the same and to require the selecting agent of the company to file 
--a new list; whereupon the company prepared list No. 56, in which the 
same losses were assigned for the selections as were included in list 
No. 23. Said list. No. 56 was: BEE’ by the eee and receiver on 
eed 10, 1892, 

It appears that during the pendency of the company’s appeal from 
the rejection of its list No. 23, the register and receiver, on January 16, 
1888, permitted Grinnell to make homestead entry covering the tract 
above described, together with aignty acres in the adjoining even 

numbered section. 

. On August 15, 1893, Grinnell sitmitted final proof upon said entry, 
| which was rejected by the local officers for conflict with the company’s 
. indemnity selection;. from which action he duly appealed to your office. - 

By your office decision of January 12, 1895, the action of the local 
officers in rejecting Grinnell’s proof for sonia with the company’s 
indemnity selection was approved and Grinnell’s entry was held for can- 
cellation; your said office decision holding that the company’s rights 
‘under its selection lists related back to the date of the first presenta- 
tion. From said decision Grinnell prosecuted the case by appeal to 
this Department; said appeal being considered in departmental deci- 
sion of April 6, 1896 (supra), in which it was held as follows: 

' The question thus presented by the record is: did the company gain any such right 
by the filing of its list on December 9, 1885, as would bar the allowance of any entry 


upon a tract included in the list? 
By the circular of August 4, 1885 (4 L. D,, 90), addressed to the local officers, it was 


. directed— 


. “Where indemnity selections have haretorors been made without specification of 
losses, you will require the companies to designate the deficiencies for which stich 
. indemnity is to be applied before further selections are allowed.” 

In referring to said circular, it was held in departmental decision of apy 1, 1891, 
in the case of Sawyer v. Northern Pacific R. R. Co. (12 L. D., 450)— 

~The subsequent circular of Secretary Lamar, of Anais 4, 1885 (4 L.D., 90), - 
' requiring a, basis of loss for such selection, was not designed to. invalidate. Selections 
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theretotore made, but required the company to designate the losses in lieu of which 
such prior selections had been made, and dir ected the district officers not to receive 
any further selections until such order had been complied with.” 

‘It is clear therefore, that if the company had not complied with the circular and 
specified a basis for selections approved prior to the promulgation of said circular, 
the local. officers were justified in refusing to receive further indemnity selections, 
and no rights were acquired by the attempt to make further indemuity selections, 
until the circular had been complied with, which you report was not uutil October 
27, 1888. 

It has been repeatedly anid: that there was no authority for an indemnity with- 
drawal on account of the grant for this company, and that no rights were acquired 

' within the indemnity limits until selection had been made in the manner prescribed. 

The allowance of Grinnell’s entry on January 16, 1888, was therefore proper. 


After a careful consideration of the matter I am of opinion that the 
former decision of this Department is in error-in refusing to accord to 
the company rights under its selection list presented December 9, 1885, 
from the date thereof ; it appearing that said list was regular and proper, 
being a selection of lands within the indémnity limits and based upon 
an actual loss to the grant. 

While it is true the circular of are ust 4, 1885, requires the company 
to designate the deficiencies for indemnity selections made and approved 
prior to its date without the designation of losses before further selec- 
tions are allowed, yet I do not believe its purpose was to estop the com- ° 
‘pany from making further indemnity selections upon a valid basis, and 
thus protect itself against adverse claims within such limits, until it 
had complied with the circular, but rather to prevent the enlargenient: 
of the grant by continued certification of indemnity lands, until, by — 
the specification of losses for previous selections made and aur toned: it 
had been shown that the right to make further TOMY selections 
existed. 7 | 

The selection list of December 9, 1885, as before stated, was a regu- 
lar and proper list, and upon its prereuta so aocomaayiel by a tender 
of the proper commission, it would seem that the company’s rights as_ 
to such tracts were fully protected, if, upon its subsequent compliance 
with the circular of 1885, by the specification of losses for previous 
selections made and approved, the right to the indemnity, as claimed, 
upon the basis assigned, actually existed. : 

_ It is urged on behalf of the company that it had, prior to ea allow- 
ance of Grinnell’s entry, specified a loss.for all previous indemnity . 
selections made and approved within the Visalia land district, but this 
I not believe to be material, as the grant is adjusted as a whele. | 

While it appears from your report previously made in this case that 
the company did not until October 27, 1888, complete the assignment 
of losses as bases for the previous selections made and approved prior 
to the circular of 1885, yet it has been shown that after complying with 

. said circular, the right to indemnity, as claimed. in the list of December 
— 9, 1885, exists. It: would therefore seem that the proper action. to have 
_ been taken by.the local officers upon said list of 1885 would have been 
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to suspend the same awaiting the company’ S compliance with said 
circular. 

If any irregularity existed j in the matter of the selections made by | 
this company, it was in those made prior to the circular of 1885, which 
it was not the purpose of said circular to hold to be invalid. | 

In so far as the decision under review holds that no rights were 
acquired by the attempt to make further indemnity selections, until 
the circular of August 4, 1885, had been complied. with, the same is 
recalled and vacated, and your office decision holding that the com-. 
pany’s rights relate back to the date of the presentation of its first. 
list, is affirmed. 

In the decision under review it is Turther stated that— 

Your office decision holds that “ there-is nothing of record, or in the proof made 
by Grinnell, showing the initiation of a right or claim to the land prior to or at the 
date when the company first applied for it.” 

The proof, however, shows that the land ‘had been actually settled upon and 
oceupied ever since the spring of 1870.” 

Jt is true that the qualifications of the settler are not set forth , andit would be 

necessary to order a hearing to determine the status of the land at the date of selec- 
tion, but as I am of the opinion that no rights were acqnired by the selection of 
December 9, 1885, and that Grinnell’s entry was properly allowed on January 16, 


18388, the Cue htOms as to the status of the land on December 9, 1885, becomes i imma 
terial. 


In view of the action herein taken upon the company’s selection, and 
of the showing made in Grinnell’s proof, I have to direct that a ieee 
be ordered, after due notice, in order to determine the exact status of 
the land at the date of the pesseniation of the companys list of selec- 
tions, on December 9, 1885. 

Herewith are returned the papers for your further action in accord- 
ance with the direction herein given. 


RELINQUISHMENT—PRACTICE—CERTIORARI. 


WALTERS v. NORTHERN Paciric RB. B. Co. 


A relinquishment takes effect when it is filed in the local office and operates eo 
instanti to release the land from the effect of the filing or entry. The subsequent 
notation of the relinqnishment on the records of the General Land Office is 
merely a clerical act. 


An application for certiorari will not be granted, where it appears that the Com- 
: mussioners decision, if before the Secretary on appeal, would be affirmed. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
Cen) a «ber 15, 1896. (W. A. E.) 


The SW. 4 + of the SE. 4 of Sec. 13, T.13 N., BR. 18 E., North Yakima, 
Washington, land aiseries: is within the limits of the withdrawal upon 
the map of amended general route of the branch line of the Northern 
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Pacific Railroad, and on definite location of the road, as shown by map 
filed May 24, 1884, it fell within the primary or. gr ante’ limits. 

March 15, ‘1886, a ohn W. Walters, who claims that he has lived on 
this land: since 1880, was permitted to file desert land declaration there- 


for. He subsequently made proof and final cer tificate was issued on 


December 13,1886. The railroad company, however, protested against — 
the acceptance of said proof, upon the ground. that it had acquired 
said land under its grant. | 
After various orders and actions by your office and the Department, 
_ this case was consolidated with that of the Northern Pacific Railroad 
Company v. Shedrick J. Lowe, involving the SE. 4 of the SE. 4 of the 
same section (which Lowe claimed by purchase from Walters), and a — 
hearing was ordered to determine the status of the 8. § of the SE. 4 of © 
said section 13 on May 24, 1884, the date the grant took effect. | 
Asa result of this hearing, which was had on July 25, 1894, the local 
officers found that at the date of the definite location of the road John. — 
 W. Walters was residing upon and claiming the S. 4 of the SE. 4 of 
said section; that he had, prior to that time, exhausted his rights under 
the settlement laws; and ‘that consequently his settlement on this land 
did not except it from the operation of the grant. 
. Both Walters and. Lowe appealed to your office, and the faite oad 
company filed motion to dismiss these appeals, for the reason that 
they had been served on H. C. Humphrey, an agent of the company at 
North Yakima, and not on ¥'. M. Dudley, the attorney designated by . 
said company to receive notices and papers relating tothe grant. 
This motion was sustained by your office decision of May 18, 1895; 


_.. the appeals were dismissed; and the action of the register and eeeeiver 


was affirmed. 

‘Subsequently, by your office letter of June 14, 1895, the case was 
reopened as to Lowe, it having been shown that his appeal had, as a 
matter of fact, been served upon Dudley, and the usual time was s allowed 
him in which to file further‘appeal. — 

Lowe thereupon appealed, and the record in the consolidated case 
was forwarded to the Department. 

On September 6, 1895, Walters also filed appeal, the gay being 
-explained by affidavits fone to show that neither he nor his attor-_ 
neys had ever been served with a copy of your office decision of May 
18, 1895, adverse to him, and that a letter to his Washington attorneys 
directing them to file appeal miscarried in the mails and was never 
delivered to said attorneys. Your office, however, declined to forward 
said appeal, for the reason that as he had not taken proper appeai from 
_ the decision of the local officers, appeal did not lie from the action of 
your office in the matter. 

April 16, 1896, Walters filed an apriieation for writ of certiorari i. sia 
said application i is now before the Department for consideration. | 
It appears that on October 3, 1896, the Department. sonar a mae 
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sion on Lowe's appeal, but Walter g) rejected spneal and his application 
for writ of certiorari having become separated from the record in the 
_ consolidated case by the action of your office in forwarding Lowe’s 
appeal and declining to forward that of Walters, said application was 
not considered by the Depar tment at that time. — 

It was held by the Department in said decision (23 L. D. , 31) that 
Walters’ settlement on the 8. 4 of the SE. 4 of said section af the date 
of the definite location of the road was not sufficient to except the land 
from the operation of the grant as he had previously exhausted his 
‘rights under the settlement laws. It was further held incidentally that 
notice of an appeal served upon a duly recognized agent of a railroad 
company is a proper and suflicient service. 

As the failure of Walters to come properly before ie Department 

by appeal was due to the erroneous action of your office in dismissing 
his appeal from the local office and refusing him the right of further 
appeal to the Department, said departmental decision of Uctober 8, 
1896, can not beheld binding as to him. It was through no fault of 
his that he was not represented here at that time. So far, then, as his 
rights are concerned, this application for writ of certiorari must be 
treated as if said departmental decision had never been rendered. 
_ The records of your office (of which the Department takes judicial 
notice) show that Walters had entered land under both the homestead 
and pre-emption laws prior to the date he claims he settled on the tract 
in dispute, and consequently had exhausted his PIE nte unter the settle- 
ment laws. This fact is not denied by him. 

He claims, however, that said tract was excepted from the grant by 
reason of a pre- at pLON filing therefor, made in 1876, in the name of | 
John W. Miller, and remaining uncanceled at the date of the definite 


~ location of the road. - 


It-appears from your office records tbat Miller’s relinquishment was 

filed in the local office in 1879, but for some reason, which does not 
appear, the attention of your office was not called to said relinquish- 
ment until 1895, when it was for mally canceled on ne records of von 
- office. 
A relinquishment takes. effect when it is filed i in the local office and 
operates ¢0 instanti to release the land from the effect of the filing or 
entry. The subsequent notation of the ra on the Boones 
of your office is merely a clerical act. 

It thus appears that at the date of the definite Teeation of the fad: 
the land here involved was not covered by such a claim as would sxocnt | 
it from the operation of the grant, and that if: Walters were regularly 
before the Department on.appeal, your office decision awarding the 
land to the railroad company would have to be affirmed. | 

An application for certiorari will not be granted where it: ‘appears 
that the Commissioner’s decision, if before the Secretary on appeal, 

would be affirmed. (Swanson v. Galbraith, 21 L. D. » 108.): 
The application is accordingly denied. _ 
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LOWENSTEIN Vs “Onn. 


Motion for review of departmental decision of eer 28, 1896, 23 


L. D., 285, denied by Secretary Francis, December 15, 1896. — 
- SOLDIERS ADDITIONAL HOMESTEAD—ACT OF MARCH 38, 1893. 
WILLIAM HALL EF AL. 


The act of March 3, 1893, providing for the perfection of title under soldiers’ addi- 
tional homestead entries, made on “ certificates of right,” was for the protection 
ouly of persons holding under the certificates issued by.the Commissioner of the 
General Land Office in accordance with the circnlar regulations of. May 17, 1877. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
(I. H. L.) a ber 15, 1896. OW. MW.) 


Thomas J. Groves appealed from your ‘office decision of April 21, 
1893, holding for cancellation soldier’s additional homestead entry of 
the NE. 4 4 of the SW. 4 and lot 7, Sec. 2, T. 22 N.,. RB. 20 E. , Waterville, 
Washinton: land district, ‘and — from your office decision of December 
5, 1893, refusing to reconsider said decision.’ On the 17th of February, 
| 1896, my predecessor rendered a decision in said case, but before the 
| promulgation thereof the same was recalled for re-examination. 

Such examination has been made.. The record shows that one Wil- 
liam Hall made homestead ‘entry on March 7, 1872, for the N. 4 of the 
NW. fof Sec. 2,7.3 5., BR. 5 W., at the Oregon. City land office, Oregon, — 
sortase V7. 62 Ronen Final “Cariiioate issued thereon October 13, 
1874, and-patent December 30, 1874. | 

“Hall made soldier’s additional homestead entry.at the same add 
office on July 8, 1880, for lots 1 ‘and 3, Sec. 23, and lot 3 of Sec. 26, T.9 
S., B.3 W. Jeontaining 97.85 aeres. Tinal certifleate was issued on the 
date of the entry. No notation showing said additional entry was 
posted in the tract book containing Hall’s original entry. . 

On May 12, 1892, the local officers at Waterville, Washington, trans. 
mitted Hall’s application to make a soldier’s additional homestead entry 
for the NE. 4 of the SW.4 and lot 7, of Sec. 2, T. 22-N., BR. 20 E., con- 
taining 89.50 acres. The tract books of your office failin g to show the 
existence of Hall’s first additional entry (said entry being. under sus- 
pension pending the consideration of the rights of a railroad company — 
to the tract embraced therein), and the applicant making oath that he | 
had never made.a prior additional entry, your office on the 5th day of 
August, 1892, directed the register and receiver of the local office to 
allow Hall’s second soldier’s additional application, and the same was 
allowed by them on: the 26th day of August, 1892. Afterwards, the 
fact that.Hall had made-.a prior. soldier’s additional entry was dis-. 
covered, and your office, by letter of April.21, 1893, advised the local 
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officers that Hall had exhausted his right by his prior entry made 
at Oregon City, and thereupon the additional entry made oy Hall ab 
‘Waterville, August 26, 1892, was held for cancellation. 

On May 22, 1893, counsel for Hall’s transferee filed a motion ok: 
review of your office decision of April 21, 1893, in behalf of the trans- 
feree of said Hall. Said attorneys filed an. argument in support of the 
motion for review, and also an abstract of title showing that on Sep- 
tember 9, 1892, Hall deeded the land in question to one Thomas J. 
Groves, They also filed an application of said Groves to be allowed to 
perfect title to said land by paying the government price therefor i in 
- accordance with the act of March 3, 1893 (27 Stat., 593). 

On December 5, 1893, your office ayerciled Groves's motion for review 
of your office decision of April 21, 1893, and denied his application to 
be allowed to acquire title to the a in question under the act of 
March 3, 1893. 

Groves appeals. 

Appellant alleges the following errors: 


. In holding said entry for cancellation in the first instance without considering 
_ the rights of the transferee Groves, under act of 1893. : 

2. In assuming, in the absence of ary distinguishing words in the said act of 1893, 
that one form of certificate was intended to be embraced within its provisions and 
another form excluded. 

3. In holding that because the errors and frauds under the special form of certifi- 

cate employed since February 13,1883, have been fewer in number than those under 
the general form of certificate used befors that date, no reason exists for applying 
the statute to the later certificates, and that it was not enacted with reference to 
them. 
4, Error in holding, in effect, that a letter of the Commissioner to the local offi- . 
cers, such as that quoted in Wm. Hall’s case, advising them that Hall’s application 
to enter certain land: as a soldier’s additional homestead had ‘‘ been examined in 
connection with the records of this office and no objection thereto are found,” is not 
a certificate, within the legal definition of the term. | 

“Certificate.—A statement in writing by a person having a public or. official 
status, concerning some matter within his knowledge or arohor ey = (Am. & Eng. 
Enc. of Law, Vol. 3, p. 59.) 

5. Error in concluding from the circumstances, and the language of the act (March 
3, 1893,) that it does not apply to all soldier’s additional entries made prior to its 
passage, whether by the soldier in person or by his duly authorized agent. 

6. Error in assuming from the circumstances, or anything contained in the act, 
that it was the intention of Congress to exclude from its operation or benefits a class 
of special certificates which had been employed for a period of more than ten years 
before its passage, and without which special certificate no soldier’ S additional entry 
‘had. been allowed during that period. 

7, Kerror in rejecting the application of Thos. J. Groves. 


The sundry civil appropriation pill of March 3, 1893 (27 Statutes, 
572, on page 593), contains the provisions under which Groves, as the 
transferee of Hall, claims the right to perfect his title to the land in. 
question by paying the government price for it. Said act is as follows: 


That when soldiers’ additional homestead entries have been made or initiated upon 
— certificate of the Commissioner of the General Land Office of the right to make such" 


DECISIONS RELATING TO THE PUBLIC LANDS. - 497 


entry, and there is no adverse claimant, and such certificate is found erroneous or | 
invalid for any cause, the purchaser thereunder, on making proof of such purchase, 
may perfect his title by payment of the government price for the land; but no per- 
son shall be permitted to acquire more than one hundred and sixty acres of public 
land through the location of such certificate, etc. 


As to the facts in the case, it is clear that Hall’s second soldier's 
additional entry is in excess of his legal rights. The conveyance by. 
Hall to Groves was actually made for a valuable consideration, and - 
Groves has not transferred the land. From these facts it is clear that, 
if Hall’s soldier’s additional entry had been made or initiated upon a 
certificate of right issued by the Commissioner of the General Land 
Office, Groves would be entitled to perfect his title to the land in ques- 
tion by paying the government price therefor, notwithstanding the 
fact that Hall’s entry was originally illegal, if such certificate should 
be found to have been erroneously issued or invalid for any cause. This 
is so where the entry is made or initiated upon such certificate, either 
by the soldier or by any good faith purchaser of such certificate. See 
Charles Holt, 16 L. D., 294; Kisiah Goodnight, Id., 319; Yellow Dog 
Improvement Co., 18 L. D., 11; John W. Green, 19 L. ‘D., 465. 

~The act under ponsideration | is not ambiguous. Its requiremerita are 

plain and easily understood. There must be an entry either made or 
initiated upon a certificate of right issued by the Commissioner of the - 
General Land Office; there must be no adverse claimant; such certifi- 
cate must be found to have been erroneously issued or invalid for 
some cause; the purchaser of the land covered by such entry, or the 
purchaser of such certificate, as the case may be, must make proof of © 
his purchase. When all of these requirements are inet, then such pur- 
chaser may be permitted to acquire title to the land embraced in the 
entry upon payment of the government price for it. But uo person 
can be permitted to acquire title to more than one hundred and sixty 
acres of public land through the location of such certificate. It follows 
that, if any one or more of these pre-requisites are wanting in any 
given case, the purchaser is not entitled to perfect his title; they all 
must concur in order to bring a purchaser within the provisions of 
the act. 

The underlying foundation for the acquisition of title from the gov- 
ernment under the act is the certificate of right issued by the Commis- 
sioner of the General Land Office. In the absence of such certificate 

.the statute has no application. See Gregg et al. v. Lakey, 17 L. D., 60. 

The only remaining question to be determined is, whether the entry 
of Hall was made upon such a “certificate” as the act of March 3, 
1893, supra, contemplates. In order to determine this question a brief 
_ reference to the practice of the land department with respect to issuing 
certificates of soldiers’ rights to make additional entries, and the facts 
connected with Hall’s entry, seems to be proper and necessary. = 

By cireular letter of your office of May 17, 1877, soldiers’ additional 
~ homestead entries were eee for; and in cases. where such rights 





ame 
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at that time remained in the hands of the Danes in interest it was. 
provided: 


To secure these rights it is required that a full recital of military service be pre- 
sented to this office, with due proof of the identity of the party making the claim, 
and with proper reference to his original homestead entry, giving the name of the 
| district office, date and number of entry, and description of the land. In addition, 
a detailed statement, under oath, must be filed by the party in interest, setting 
forth the facts respecting his ri ght to make the entry, and containing his declara- 
tiou that he has not in any manner exercised his right, either by previous entry or 
application, or by sale, transfer, or power of attorney, but that the same remains in 
him unimpaired. He must also declare, under oath, that he has made full compli- - 
ance with the homestead law in the matter of pian upon, cultivation and 
- improvement of his original homestead entry; and should further recite whether or 
not he has proved up his claim and received a patent of the land. | 

When these papers are filed and examined, they will, if found satisfactory, be 
returned, with a certificate attached recognizing. the right of the party to make 
additional entry under the law; and when presented with a proper application at 
any distriet land office, either by the party entitled or his agent or. attorney, they 
will be accepted by. the register and receiver, and forwarded with the entry papers 
to this office i in the usual manner. 


| Under this circular’ the Commissioner of the General Land Office 
issued certificates recitin 2 that: 


In accordance with Official Circular, issued from this office, ee. May 17, 1877, 


Tei eect, acon , Commissioner of the General Land Office, do hereby certify that 
Boca AVEO made original homestead entry No. i, hoeexe 5, HOO: vec lae: Bassani 
containing .---. . acres, is entitled to an additional iomias tend, eutry not exceeding 
eee . acres, as provided 3 in Section 2306, Revised Statutes of the United States. 








? 
Commissioner of the General Land Office. 


By circular of February 13, 1883 (1 L. D., 654), the circular of 1 May 
17, 1877, was modified, and the practice of peuae noralels additional 
oartificates of right was discontinued. — 

On February 18, 1890, your office issued a circular letter requiring 
local officers, in cases ‘where parties applied to make entry under 
— section 2306 of the Revised Statutes and the right claimed was not 
certified under the circular of May 17,1877, and the certificate pre- 
sented in support of the claim, the local officers were directed to 
forward the papers to this office for examination in connection with the official 
records, after naking the notations on your records necessary to show the pendency 
of the application. ... and await instructions, before taking any further action 
in the case. . a a  . . a 
On May 12, 1892, the register at Waterville, Washington, pursuant 

to the circular of February 10, 1890, forwarded to your office Hall’s 
application to make additional entry of the land in question, and on 
August 5, 1892, your office informed the local office that Halls applica- 
tion “has been examined in connection with the records of this office, 
and no objections thereto are found. The papers are herewith returned 
for allowance of the entry....” Hall’s additional entry was 
accordingly allowed by the register and receiver on August 26, 1892. 
Counsel for appellant insist that the letter of your office of August 
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5, 1892, should be treated the same, and given the same force and effect, 
andes tie act of March 3, 1893, supra, as a cer tificate of right issued 
under the circular of May 17, 1877 i 

The certificates under the cediae of May 17, 187, were technically 
known as “certificates of right,” and in char en were scrip that could. 
be located by agent or the holder upon unappropriated public land 
wherever found. Under said cireular there were over 5,500 of these 
certificates issued, covering an area of about 400,000 acres of land. 

At the date of the passage of the act of March 3, 1893, supra, there 
were enough of these certificates outstanding to cover something like 
- 10,000 acres of land; many entries had been made or initiated under 
such certificates by purchasers, by agents and attorneys in fact; the 
issuance of. the certificates was discontinued on account of the many 
frauds connected with their procurement, location, sales and attempted 
trausfers. The act was evidently passed for the benefit of the purchas- 
ers of the certificates of. right.where entries had been made or initiated 


upon such certificate, as well as purchasers. of the land covered by such 


entries. It is remedial in character, and in all matters within its pur: 
view should receive a liberal construction; at the same time it can not 
be extended so as to embrace eritries Age within its letter or spirit. 
The language of the act is plain and unambiguous. It clearly limits 
its benefits to entries made or initiated upon certificates of right issued 
‘by the Commissioner of the General Land Office. The “certificates” 
of right referred to in the act are evidently the “certificates” of right 
issued under the circular of May 17, 1877. The language.of the act 
clearly confines and limits its Benois: to entries made or ‘initiated 
under this particular kind of certificates. it does not in spirit or letter 
cover statements made by your office, such as made in the case at bar | 
in regard to Hall’s soldier’s additional application. 

It is clear that said act has no application to a soldier’s additional. 
eritry when made in person, unless it should appear that such entry 


has been made or initiated upon a certificate of right issued by the 


Commissioner of the General Land Office under the oe ot ay . 
ae 1877. : 
- The Department has heretofore held this to be the proper construc. | 
tion of said act. Harmick v. Butts et al. and Harmick v. Sheppard et 
— a, 20 I. D., 516. 
| “For the foregoing reasons, your office decisions appealed from are | 
hereby affirmed. | 
The departmental Heeiion sendened in this case on Rebiuany 17, 
1896, is hereby. recalled and set aside, and the foregoing decision is 


- substituted for that of eee 17, 1896, 
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- RAILROAD GRANT—INDEMNITY WITHDRAWAL. 
SOUTHERN Paciric R. R. Co. v. KANAWYER. | 


An executive withdrawal for indemnity purposes is in violation of the terms imposed 
_ In the grant of July 27, 1866, and is without effect except as notice of the limits 
within which the pOmIpany. would he entitled to select indemnity. 


Secretary Francis to the Gomneone of the Gener al Land Office, Decem- 
(LHL) © ber 15, 1896. oor (FLW. C.). 


- With your office letter of October 14, 1896, was forwarded a motion, 
filed on behalf of the Southern Pacific Railroad Company, for review 
of depar tmental decision of August 31, 1896 (not reported), in the case 
of said company v. Peter A. ‘Rana er and others, involving cer tain 
lands within the Visalia laud district, California. 

These lands are within the iadenniy limits of the erant to said com- 
pany and were first applied for on account of the grant as indemnity 
on October 4, 1887, The lists of that date were first rejected by the 
- Jocal officers hee the lost lands assigned as bases for the selections 
were not in their district, and afterwards poss the lost lands were 
not opposite to those: SHehe to be selected. 

Upon appeal your office held the reasons” assigned aio to be er 
and directed that the lists be accepted if upon further examination no- 
other reason appeared for their rejection. The local officers thereupon 
accepted the lists as to cer tain of the lands covered ther eby but rejected 
the same as to others; from which action the. company appealed. 

Upon said appeal your office held that the company should present a _ 
clear list made up from those tracts not in conflict and include the 
conflicts in a separate list; in accordance with which a new list was 
presented as to the conflicts, which is the list now under consideration. 
The indemnity withdrawal formerly recognized on account of this 
grant was revoked, at the same time other indemnity withdrawals were 
revoked, by order of August 15,1887. Although the lands were by 
the terms of the order of er held to be subject to settlement, — 
the local officers were directed not to allow any entries of such lands — 
until after due notice by publication.. Prior to such revocation, and 
indeed before the revocation of the indemnity withdrawal, in some 
instances entries had been allowed for the lands in question. The 
claimed rights under said entries antedated the first presentation of 
the indemnity list covering these tracts, by the company, to-wit, on 
October 4, 1887. 

The oratit in question was made by the act of July 27, 1866 (14 Stat., 
292), which contains a provision for the withdrawal of lands upon the 
filing of the map of general route similar to that contained in the grant — 
to the Northern Pacific Railroad Company; made by the act of July 
* 1864 (13 Stat., 365). 
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In the case of the Northern Pacific Rpiieed Company v ‘Miller (7 
L. D. , 100) it was held that the language in section six of the granting 
act, whion expressly directed that the homestead and pre- -emption laws. 
should be extended to all other lands on the line of said road when 
surveyed, excepting those hereby granted to. said company,” was a 
mandate effectually prohibiting the exercise of the executive authority . 
to withdraw any “lands on the line of said road;” and an order, made 
on definite location, continuing in effect, for indemnity purposes, such 
a withdrawal is in violation of law and without effect, except as notice | 

of the limits within: whieh the company would be entitled to select 
indemnity. A similar provision is found in the grant of July 27, 1866 
(supra). . 

The decision in the Miller case has: en uniformly followed byt this 
Department; and under said decision it must be held that the indem- 
nity withdrawal formerly recognized on account of this grant was in 
violation of Jaw-and of no effect, except as notice of the limits within 
which the company would be en titled to select indemnity. | | 

Your office decision of December 14, 1893, sustaining the action of 
the local officers in rejecting the indemnity selection of the Southern | 
Pacific Railroad Company, covering the tracts embraced in the entries | 
. of Peter A. Kanawyer and others, was therefore, by the decision under’ 


review, affirmed. 
The motion urges the following grounds of error: 


“1. Because the entries of Kanawyer et al., were allowed in 1886 and L887 while the 
withdrawal was in fall force, and that a de faelo withdrawal is the equivalent to a de 
jure withdrawal, so that no rights could be initiated which could avail Ban ISE et 
al., as against the railroad grant. 

9, Because this decision we ask eoeonsidered was rendered subsequent: to that of 
the supreme court of the United States of June 8, 1895, in the case of Spencer v. 
McDougal (159 0. 5., 62) which decided that a withdrawal of lands by order of your 
Department for the benefit of a railroad grant, was effective and barred settlement 
and entry of such withdrawn lands, notwithstanding the zallnond grant did not 
authorize such withdrawal. 

This precise question also was considered by the euprane conrt of the United 
States in Wood v. Beach (156 U.S., 548). | = 

3. Because the decision in this case is in the fice of and directly contrary to that 
He the Department in mitiametue Valley and C.M. Wagon Road Co. v. Hagan (20 L. 

, 259). | 

= this case there was no grant of speetae lands, nor any provision for a with- 
drawal. The company was to get three sections out of six to be selected, and no 
possible right could be acquired prior to selection, and -yet it was held that the 
withdrawal must be respected, and was effective to protect the lands from. settle- 
ment ‘as though provided in the act,” reversing the decisions in Chapman (13 L. D., 
61) and 8. P. R. R. Co. v. Brady (5 L. D., 407 and 658); See also 12 L. D., 2143. 13 
L.D., 432, 

4, Booaose the aseisoue: ‘is contrary to decisions of the U. S..circuit court for. the 
Southern district of California. (Southern Pac. R. R. Co. v. Orton, 6 Sawyer, 157; 
_ Southern Pac. R, R. Co. v. Araiza, 57 Fed. Rep., 98), and supreme court of. North 

Dakota. (Northern Pac. R. R. Co. v. Barnes, 51 N. W. Rep., 386), supreme court of 
the U.S. (Buttz v. Northern Pac. R. R. Co., 119 U.S., 72). 


ny 


902 DECISIONS. RELATING TO THE PUBLIC. LANDS. 


In conclusion the notion states that— 


- The question at issue in this case is an important one, and as we believe the deci- 
sion we ask may be reconsidered is directly contrary to the adjudications of the 
courts of the United States to which we have referred, we respectfully ask that 
argument be allowed upon our motion, 

From what has been said it must be apparent that if the withdrawal 
formerly made on account of this grant for indemnity purposes was in 
violation of law and of no-effect, that no real question is presented as 
to the authority of this Department to revoke or disregard such unau- 
thorized withdrawal. As early as August 1888 this Department, after 
a full. and thorough investigation of the matter and full opportunity 
to present the question both orally and by brief, held the indemnity 
withdrawal in the case of the Northern Pacific Railroad Company, for 
the reasons before given, to have been made in violation of law and. 
therefore without effect except to mark indemnity limits. Although 
many times attacked in different ways, the Department has adhered to. 
the position taken in said case. I can therefore see no good purpose 
in further offering an opportunity for the submission of argument upon. 
this proposition. : 

The motion under consideration 1s therefore necordingly denied and 
herewith returned for the files of your office. 


SOLDIERS ADDITIONAL HOMESTEAD—ACT OF AUGUST 18, 1894. 
ASPINALL ET -AL. Ve STOCKS EL AL. 


_ The act of Rue ust 18, 1894, providing for the appedyal of a certain class of soldiers. 
additional homestead entries does not contemplate the confirmation of entriés 
made onland not subject thereto, and hence cannot be invoked for the protection 

of such ah entry made on lands oceupied for trade and business. 


Secretara ‘yf Francis to the Commissioner of the Gener ab Land Office, December 
(I. H. L.) | | 15, 1896. (PP. J.C.) 


It appears that on February 28, 1885, John L. Noonan as attorney- 
in-fact for William Stocks made soldier’s additional homestead entry 
for what was then described as lot 9—by more recent surveys desig: _ 
nated as lots 6, 7 and 8, Sec.'7, T. 10 S., R. 84 W., 6 P. M., Glenwood - 
S arintas Colonde, jJand Gistict. This fonture of this sont oversy has 
béen considered by the Department heretofore, and it. was decided on 
November 7, 1895 (L..& B., 319, p. 342), that the entry of Stocks thus 
made was not legal in its inception by reason of having been made 
under an absolute power of attorney from the entryman. Onaimotion 
for review it was decided, April 24, 1896 (L. & R., 330, p. 415), that the —— 
record had not. been fully considered by your oftice, and the same was 
returned for examination on the feature that is now presented. 
‘Thasmuck as the details have uo direct bearing on the questions now | 
presented it is not deemed necessary to recite them. | 
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On August 20, 1887, Aspinall and six others filed a protest against 
the entry of Stocks, alleging that the land was claimed and occupied 
by themselves with others as a town site prior to Stocks’ entry; that 
there were residetices, trading-houses, shops, and mills erected thereon, 


occupied and used, and that Stocks and his transferees were attempt- 
ing to secure title for the purpose of extorting money from the residents 


thereon. Your office by letter of October 21, 1887, ordered a hearing 
on the charges, and'as result thereof, the local officers decided, on this 
point, that “there seems to be no doubt but what there was some 6ccu- 
pancy and use of the land before the Stocks’ entry was made, but it 
does not appear to have been of a permanent character at that time,” 
and recommended that the protest be dismissed. 

Your office, by letter of June 9, 1896, reversed the action of the loca 
office, holding that the land was occupied and used at that time for — 


7 pocideube and business purposes, and was therefore exempt from entry ; 


whereupon. Stocks ef al, prosecute this appeal. | 
From au examination of the record it is found that in your sid office » 


opinion the facts are fairly and sufficien tly stated. It is conceded by 
the local officers that ‘“there was some occupation and use of the land 


before the Stocks’ entry was made,” and the only difference between | 
your office judgment and theirs is that they concluded. that it was not 


of a permanent character at the date of the-entry. So that as to the 


fact of the land being occupied for trade and residence purposes breve | 


_ 


is substantially no difference of opinion. 

To go into detail as to what the evidence shows. would bs Sno 6 
reiterate what is recited in your office decision. But to state it briefly 
it, is: undisputed that at the date of the entry there was an ore sampling 

works}. about twenty houses owned and occupied by persons and fam- 
ilies; stable and out-houses on the land; that feed and potatoes were 
sold on the premises; that there was a laundry and carpenter shop; 
and that. the land. was surveyed into lots and blocks shortly after the 
entry of Stocks and platted in accord with the town of Aspen with ue 


view of receiving government title thereto. 


The contention of counsel that the Stocks entry 18 ; confirmed byt the 


act of August 18, 1894 (28 Stat., ae is not tenable. The statute 


reads as follows: 


That all soldiers’ additional homestead certificates heretofore. issued under the 
rules and regulations of the General Land Office tinder section twenty-three hundred 
and six of the Revised Statutes of the United States, or in pursuance of the decisions 
or instructions of the Secretary of the Interior, of date- March tenth, eighteen hun- 
dred and seventy-seven, or any subsequent decisions oF instructions of the Secretary 
of the Interior or the Commissioner of the General Land Office, shall be, and are 
hereby, declared to be valid, notwithstanding any attempted sale or transfer thereof; 


and where such certificates have been or may Hereafter be sold or transferred, such | 


sale or transfer shall not be regarded as invalidating the right, but-the same shall © 
be good and valid in the hands of bona fide purchasers for value; and. all entries 
heretofore or hereafter made with such certificates by such purchasers shall be 


approved, and patent shall issue in the name of the assis user ; a 
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It is not in my judgment contemplated by this statute that any 
entries made with soldiers’ additional homestead certilficaves should be 
confirmed, except where under departmental decisions or instructions 
their transfer had been prohibited. It was only intended thereby to 
validate the transfers of the certificates and confirm entries made by 
attorneys-in-fact. The statute does not contemplate the confirmation 
of such entries upon land not subject to entry. The land in question 
was not subject to such entry because it was used and occupied for 

trade, business and residence purposes by the inhabitants thereof. 
-Your office judgment is therefore affirmed, and the papers transmit- 
ted by your office letter “N” August 20, 1896, returned for such further — 
action aS may be appropriate in view of the protest a the Aspen Con- 
solidated Mining Company. | 

It 1s so ordered. 


MINING CLAIM—NOTICE—POSTING. 
PARSONS ET AL. v. ELLIS (ON REVIEW). 


In the notice posted on a mining claim the book and page of the record shonld ve 
given of the location ou which the official survey is made, and failure to comply 
with this requirement will necessitate new notice. 


Secretary Francis to the Commissioner of the General Land Office, Decem-_ 
(I. H. 1.) _ ber 15, 1896. (P. J.C.) 


Motion for review of departmental decisiou of July 7, 1896 (23 Teds 
69), was filed by. E. D. Parsons e¢ al., and on pOncderanied thereof the 
Same was eutertained. Notice has been served under the rule, and the 
matter now comes up for consideration. 

It appears that Charles W. Ellis, by W. 8. Morse, his attorney-in- 
fact, filed application for patent for the Pine Mountain lode claim, 
survey 1146, Prescott, Arizona, land district. The period of publica- 
tion expired. December 3, 1894. On December. 5th following, E. D. 
Parsons e¢ al. filed their protest and adverse against the entry, and the 
local officers rejected the same as an adverse, because it was not filed 
within the period of publication, but accepted it as a protest, and 
ordered a hearing. As a result thereof they recommended that the 
application to purchase filed by Ellis be rejected. On appeal, your 
office reversed their action; whereupon the protestants appealed. A 
motion to dismiss this appeal was filed, on the ground “that the pro- 
testants as such have no right of appeal, occupying the position of 
amicus curie merely, and not being parties in interest.” This motion - 
was sustained, and it was held (syllabus): | 

A protest against a mineral application, filed after the period of publication, will 
not be considered by the Department on appeal, unless it is shown that the protest- 


ant has an interest in the ground involved, and that the law has not been complied 
with. Py the applicant. 
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The errors assigned in the motion for review that are deemed of 
sufficient importance for con sideration are: A 


Ist. The record shows that the law was not compiiel with by the applicant for 


patent in that he failed, in the notice of his application given, to give the name or _ 


names of adjoining: elanmants: ou the'same or other lodes, as required by paragraph 

- 29, Mining Regulations, December 10, 1891, and specifically held to be necessary in 
the case of W. H. Gowdy e# al. v. The isriet Mining Co., rendered May 23, 1896 (22 
iL. D., 624), in which case new notice was required fecatise of such failure. — 

“ond. The record shows, in the finding of the register and receiver, as well as the 
paper on file, that the saplication for patent fails toset forth a copy of notice posted 
on the mine, and the proof of posting notice and diagram shows that the notice was. 
signed by BE. C. Babbitt and W. 8. Morse and not by the applicant Ellis. — 

3d. The record clearly shows that the notice was intentionally and fraudulently 
-inisleading, in that it referred to the book and page of the original location record: 
as a part of the description of the land, and the basis of the claim, while the descrip- 
tion by metes and bounds contained in the notice was totally and wholly different 
from that in the original location, and embraced more than six acres of the claim of 
the protestants, together with all of their improvements. 

It will be observed that the errors complained of are not directed to 
the correctness of the original decision upon the sole point therein 
discussed and decided. The position taken in that decision is not 
questioned and the” conclusion arrived at is, in Iy Judgment, unassail- 
able. | 
The aiiontion of the Depstnent) is now epeeihily dineetell newecee 
to what is considered a fatal defect in the application for patent, a_ 
defect clearly apparent in the record made by the applicant himself, 
and it is suggested that there is such a plain violation of the regula- 
tions that, even as between the government and the entryman, entry 
should Ot be permitted. | 

The abstract of title of the Pine Mountain lode, as furnished by fic 
applicant, shows that it was located by one S.A. Davidson, February 
25, 1878, and was “duly. recorded in book F, 6, of mines, records of 
Yavapai county, Arizona, at page 420,” on March 28; 1878. Through 
mesne conveyances, C. W. Ellis became the owner of the claim, Febru- 
ary 1, 1894, and on June 25, 1894, he filed: au “amended notice of loca- 
tion,” i in which it is stated that, | 
this amended or additional notice i is made for the purpose of more Gefinitely locating 
the claim by metes and bounds, and is without waiver of any rights claimed under 
the or‘ginal location as recorded in book F, 6, page 420, of the. records of Yavapai 
county. é ; 

This amended notice is recorded “in book 41 = mines, pages 43-49, 
records of Yavapai county, Arizona.” 

The official survey of the claim was made from the amended notice 
of location. In the application for patent the claim is described: “Said 
lode claim was duly located on the 25th day of February, 1878.” In 
the notices published in the neweReper and posed in the local ottice, it 
is stated that: , Fk ue _ 

The location of this mine is ree in the recorder’ s office of Vavapal county, 
Arizona, in book F, 6, of mines, page 420, Zane adjoining claimants are, Fortune — 
_ Mine on south. eee | 
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In the notice posted on the claim the place of record is given. as “ the 


office of the recorder of eva county, at Prescott, in the county 
and territory aforesaid.” 


It will be noticed that no paper filed in the local” office, except the 


- field notes, nor either of the notices published or posted, contains any 
statement as to where the record of the amended location, upon which 


the official survey was madeé, can be found, but all refer to the record 


of the original location. 
Paragraph 29, Mining Circular, provides that: 


| The claimant is then required to post a copy of the plat of such survey in a con-. © 
_Spicuous place upon the claim, together with notice of his intention to apply for a 


patent therefor; which notice will give the date of posting, the name of the claim- 
ant, the name of the claim, mine, or lode; the mining district and county; whether 
the location is of record, and, if so, where the record may be found; the number of feet 
claimed along the vein and the presumed direction thereof; the number of feet claimed 
on the lode in each direction from the point of discovery, or other well-defined place 
on the claim; the name or names of adjoining claimants on the same or other lodes; 
or, if none adjoin, the names of the nearest claims, ete. — 


Then follow paragraphs in regard to posting, etc., and in relation to 
the publication of notice. Then this: | : . 


35. The notices so published and posted must be as full and complete ag ee 
and embrace all the data given in the notice posted upon the claim. 

36. Too much care can not be exercised in the preparation of these eeieee: inas- 
much as upon their accuracy and completeness will depend, in a great measure, the 
regularity and validity of the. whole proceeding. - 


The necessity for a strict. compliance with these regulations is dis- 


cussed in Gowdy et al. v. Kismet Gold Mining Company (22 L, D., 624), 
and it is not deemed necessary to reiterate the same here, 
It is certainly contemplated by paragraph 29 that the notice ‘posted 
on the claim must contain information where the record of the claim 
way be found. Simply referring to the record in the office of the 
recorder of the county, as in the case at bar, is not, in my judgment, 


sufficient. The book and page:of the record should be given of the. 


location upon which the official survey is made. It is not contemplated 
that those owning land in the vicinity of the claim for which patent is 
songht should be put to the trouble and expense of searching records 


to ascertain the location. The applicant is the moving party, and upon 


him is cast the burden of showing all the data by which parties inter- 
ested may readily make.such examinations as will enable them to 
‘determine whether there is a conflict between the claim applied for and 
others in the neighborhood. The necessity for doing this with SOOT ACY 
is emphasized by paragr aph 36. i 

A better illustration of the evil results of a failure to comply with 


the regulations could not be presented than that suggested by the case | 


at bar. It may be well to say in this connection that the Department 
— does not consider the affidavits and statements of the protestants as 
evidence i in this matter, but simply uses them as an iNustration in the 


- 
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same manner it would a hypothetical case. The Morning Star lode 

claim, located in 1882, and throughout part: of its length, laid next to 
and parallel with the Pine Mountain, as originally located and recorded 
in book F, 6, at page 420. There was apparently no surface conflict 
between these two claims as thus located. By the amended survey, 
however, it is charged that the Pine Mountain was so swung around 


as to include about six acres of the Morning Star. Now, in the appli- - | 


cation for patent, ‘and the notice posted and published, there is no 
mention of this amended location or reference to the record thereof, 
but by everything that by law and the regulations was intended to 
convey notice to the world, the old record was given. By this decep- 
tion any one was likely to be deceived and lulled into oueuaees in the 
_ protection of his rights. 

But whether that was the result in this case or not is wholly imma- 
terial at this stage of this proceeding. It is clear that there was nota 
compliance with the regulations in the matter of giving notice “where 
the record ‘may be found,” and in this there was fraud upon and mis- 
represeitation to the government sufficient to require. a republication: 
and reposting of the notices. 
_ The further objection that W. S. Morse, who noted as attorney -in-fact 
for Ellis, the entryman, was also the-chainman who assisted in making 
the survey of the Pine Mountain lode, in viotation of the rules, is 
without merit. There is no’ evidence ii the record that Morse was 
the attorney-in-fact of Ellis at the time the sur vey. was made, July 19, 
1894. -The power of attorney from Ellis to Morse is dated August 23, 
1894, more than a month after the Survey. 

It is urged by counsel for the applicant that review of the former 
decision should uot be granted, for the reason that all the matters sug- 
gested by the motion were presented and discussed in the first instance, 
and there being no new pou of fact or law Pee the motion: 
Should fail. | 

It is true that the defect in the notices was eaten and discussed 
' in the appeal to the Department, and in the briefs of counsel. It will 
be observed, however, that this feature of the case was not discussed 
or referred to in the original decision. This was probably due to inad- 
‘vertence when _the case was originally under consideration, the attention 
of the Department ‘being absorbed in the question that was decided. _ 
It was not charged specifically in the protest that there was a violation. _ 
of law in the matter of the application for patent, but protestants 
seemed rather to rely on the fact that the applicant had fraudulently 
swung his claim around so as to include protestants’ ground. From this - 
2 fact, which was not of itself sufficient to warrant an. appeal under the: 
cir cumstances, the Department may have overlooked the LPOPLEnoe of 
the other questions: sugg rested. | | 

-. But be that as it may, under the supervisory powers s invested i in the 
Secreta of the Interior in disposing of the public domain, he may | 


508 DECISIONS RELATING TO THE PUBLIC LANDS. 


even on his own motion, correct errors that appear in the record and 
require a compliance with the law on the part of those seeking govern- 
ment Jands. | | 

‘In so far as this motion seeks a revocation of the former decision, the 
same is overruled, and the order will be that the applicant be required 
to make new publication and posting of moulas, in conformity with the 
rules. 

Iti iS SO ordered, and the papers are herewith returned. 


RAILROAD LANDS—SECTION 5, ACT OF MARCH 38, 1887. 
DURRELL ET AL. v. WINDOM, 


The right of purchase accorded by section 5, act of March 3,1887, extends to indem- 
nity lands as well as those within the primary limits, and this is true of lands 
which at the date of purchase from the company had not been selected, as well 
as of those which had. 

Lands sold to purchasers in good faith as part of arailroad grant, butin fact excepted 
from the operation thereof, are within the purview of ‘said section. 

An application for the right of purchase under said section may be entertained at 

any time after it is ascertained that the land involved is excepted from the grant, 
and without waiting for. the final adjustment of the entire grant. 

The fact that a purchaser from a railroad compauy does not, prior to his purchase, 
examine the records of the Land Department in order to ascertain the character 
of the company’s title, is not sufficient to defeat his right of purchase under 
said section as a “bona fide purchaser,” 

The good faith of a purchaser from a railroad company is not affected by tig fact 
that he is a stockholder therein; nor by the further fact that he gave preferred 
stock of the company in conan ge for the land. 

The successful contestant of an entry acquires no preference right that can prevail 
as against the right of a bona fide purchaser under said section. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
(1. H. L.) - | ber 15,1896. (J. Le MeO.) |» 


I have considered the case of Joseph M. Durrell and John E. Greene 
. Ellen T. Windom, involving the SE. 4 of Sec. 19, and the SE. 4 of 
Sec. 21, T. 148 N., R. 52 W., Fargo land district, North Dakota. 

J oan Bowers made timber culture entry of the SE. 4 of Sec. 21 on 
October 1, 1879. Harrison L. Wiard made timber eilerre entry of the 
SE. 4 of Sec. 19 on October 2,1879. On January 17, 1895, John E. 
Greene filed contest against the entry of Bowers, and on the same date 
Joseph M. Durrell filed contest against the entry of Wiard. Hearings 
were ordered ; Bowers and Wiard made default; and in each case deci- 
sion was dee by the local officers in favor of contestant. Your 
office affirmed said decisions on September 9, 1895; and said entries 
were shortly afterward canceled. 
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The as are within the indemnity limits of the grant for this North- 
ern Pacific railroad company, and were selected by said company per 
list No. 6, on March 19, 1883; and are also included in amended. list 
No, 6, filed October 12, 1887 and February 23, 1892. : 

On May 21, 1895, the company’s selections of said tracts were held | 
for Gaucelisiio’l heeaes of conflict with the prior and then subsisting 
entries of said Bowers and Wiard. An appeal was taken by the com- | 
pany to the Department, which, on December 6, 1894, affirmed the 
decisions of your office (See L. & BR. copybook No. 298, pp. 18 and 54). 
The company’s selections were canceled on March 7, 1895. | 
— On May 11,°1895, Ellen T. Windom, executrix of William Windom, 
cleceased, filed application to purchase said tracts under the fifth section | 
of the act of March 38, 1887 (24 Stat., 556), and gave notice of her 
intention to submit ae in support of her claim on June 28, 1895. 
On the date appointed testimony was submitted in her behalf. Gr eene 
and Durrell, contestants of Bowers’ and Wiard’s tim ber culture entries, 
were neonenariccd by counsel. 

Afterward Durrell (on September 28, 1895), and Greene (on Gistaper 
5, 1895) applied to purchase under the: homestead laws the tracts 
alaimed by them respectively; but the local officers rejected their appli- 

cations because of Mrs. Windom’s pending application to :DUnCRASe 
under the act of March 3, 188%. 

On January 4, 1896, the local officers rendered : a decision holding that 
William Windom was not a bona fide purchaser; .also that the applica- 
tion to purchase was premature, inasmuch as the grant to the company 
had not been finally adjusted; hence they rejected the application to 
purchase. | | 

Mrs. Wincom appealed to your office, which, on June 22, 1896, held 
that the local officers were in errur as regards both grounds upon which 
they based their decision, and decided that Mrs, Windom should be 
_ permitted to purchase. 

trom said decision of your office both Durrell and Greene have filed 
appeals, basing the same upon numerous allegations of error. Counsel 
for said appellants contend that, | | 
the tracts being in the indemnity limits, and forming no part of the grant, it was 


error to hold that they are of the class of lands subject to purchase under the act of 
March 3, 1887... 


Mr. Attorney General Garland, on November 17, 1887 (6 L. D., 272), 


= rendered an opinion holding that the right of purchase accorded in the ; 


fifth section of the act of March 3, 1887, extends to indemnity lands as 
well as to those within the primary or granted limits, and the Depart- 
ment. has since uniformly so held. This is true of lands which at the 

date of the purchase had not been selected, as well as of those which | 
had. (See Pierce e¢ al. v. Musser-Sauntry. Co., 19 iL. D., 136.) 


_ Appellants contend that it was error: ‘to hold that the tracts in nontrowonsy ever 
| belonged to the Northern Pacific Railroad Company. . | | . 


+ 
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Certainly they did not: if the lands faa belonged to the company 
the act would not apply. Section five, under which Mrs. Windom 
desires to purchase, expressly provides: ; 

That where any said company shall have sold. to citizens of the United: States, or 
persons who have declared their intention to become such citizens, as.a part of its 


grant, lands not conveyed to and for the use of such company, . . . . or where the. 
lands so sold are for any reason excepted from the operation of the grant, 


the purchaser from such company can acquire title by purchase from 
the United States. This covers literally the case at bar, where the 
railroad company sold to Mr. Windom lands that were “excepted from 
the operation of the grant” by the timber- Surtare entries of Bowers and 
Wiard. | , 
Appellants contend that the ere to purchase | was prema- 
ture—or at least the grant in.so far as it relates to the tracts In con- 
troversy—has not been “finally adjusted.” — | 
The section under which Mrs. Windom applies to en et is part 
of an act relating specifically to grants that have not been aay 
adjusted.” It provides: | 


That the Secretary of the Interior be, antl is ictus, authorized and. dirested to 
immediately adjust, in accordance with the decisions of the supreme court, each of 
the railroad grants made by Congress to aid in the construction of railroads, and 
heretofore unadjusted. 

Sec. 2, That if it shali appear, upon the Se of such adjustments respec: 
tively, or sooner, etc. . 


The direction to take certain action upon the adjustment of the grant, 
or. sooner” controls the entire act. Indeed, it would seem somewhat 
inconsistent that this act, entitled, “An aet to provide for the adjust- 
ment of land-grants” should be iene to apply only in cases where 
the adjustment had already been completed. The correct rule in this 
respect is enunciated in the case of Nicholas Cochems (11 L. D., 627, 
syllabus): — 7 _ 

An application to purchase under section 5, act of March 3, 1887, made by one> 
claiming under a grantee of a railroad company cannot be Seer aed until it has | 
been finally determined that the land in question is in fact excepted from the grant. 
In the case at bar “‘it has been finally determined that the land in 
question is in fact excepted from the grant,” by the timber-culture 
entries of Bowers and Wiard. That having been “finally determined” — 
there was no occasion for further delay in applying to purchase or in 
acting upon such application. It can hardly be seriously contended . 
that an applicant to purchase, having under the act in question a right 
superior to more recent applicants to enter, must sit idly by and witness 
without protest the patenting of the lands to others not legally entitled 
thereto. Indeed, it is better for these appellants that the application 
to purchase be made and decided now, than to postpone it until some- 
time far in the future, when the entire grant shall have been finally 
adjusted, and then put them to the trouble and expense of defending 

in a suit on the cancellation of: such Paes 


® 
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The Department has heretofore in numerous cases allowed applica- 
tions to purchase under section 5 of the act of March 3, 1887, before 
the final adjustment of the grant. See Union Pacific Ry. Co. ¢ al. v. 
McKinley (14 L. D., 237); Criswell v. Waddingham (16 L. D., 66); ‘Union 
Colony v. Fulmele e¢ al, (ib. 273); Jenkins e¢ al v. Dreyfus (19 L. D., 
272); Skinvik v. Longstreet et al (22 L.D., 82); Northern Pacitic R. R. 
Co. v. North (ib. 93); Hunt ». Maxwell (23 L. D. aay Grandin e¢ al. v. 
La Bar (23 L. D., 301). — 

. The appellants assert that the decision of your office was in error in ~ 
holding that William Windom was a bona fide purchaser. This allega- 
tion of error, however, is unsustained by any statement or argument | 
on the part of Said appellants. ‘he local officers held that he was not 
a bona fide purchaser, and dwelt at length upon the reasons which led 
them to such a conclusion ; ; but Te am not SOneuICee of its correctness. | 
They say: | 


No investigation was made by Mr. Walon, or by any one for him, as to the 
Northern Pacific Railroad. Company’s source of title, nor did he cause to be exam- 
ined the records of the United States land office at Fargo, or at. Washington; he 
‘did not know -or ascertain whether the railroad company had ever selected the 
lands; and as a matter of fact, at the date of purchase these lands had not been 

selected by the Northern Pacific Railroad Company. _ 


The fact that Mr. Windom did not make an exhaustive examination . 
of all records that might possibly contain some information relative to 
the land in coutroversy is not sufficient to show that his purchase was 
made in bad faith. A purchase is made ‘in good faith”, when it is 
made “in ignorance of any right or claim of a third pare ne 
and Eng. Cyclo. of Law, Vol. 2, p. 444); again a 
bona tide purchaser .... is one who purchases for a valuable considération paid 


or parted with, and in the belief that the vendor had a right to sell, and without 
any suspicious circumstances to put him upon inquiry. (Ib. ) es 4% 


_ If the act were to be given the striet and narrow construction con- 

_ tended for by the local officers, and nobody were to be considered 
a bona fide purchaser who could not, and did not, show that prior to 
purchasing he had examined the records of your office, and the local 
_ office, and perhaps the recorder’s offices of the several counties through. 
which the railroad runs, and found therefrom that the land he contem- 


. plated purchasing in fact belonged to the railroad company, then 


there could have been no such thing as a bona side purchaser from a 
railroad company of lands that did not belong to it, and the remedial 
act of March 3, 1887, would have been a vain and superiiuons piece of © 
legislation. In fact, at the date of purchase in the case at bar (in 1878), 
there was no claim of record or otherwise; the timber culture entries 
which excepted the land from selection were made in 1879. | 

| The appellants contend that William Windom | 
being a stock or bond holder of the Northern Pacific Railroad Company, aud having 
traded with himself, one portion of the company’s property for another class of 


| property claimed.by it, at abont one-half the government price for such lands, it was 
thereforé error to noid that he was a bona Side purchaser. 
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A sufficient answer to this allegation may be found in departmental - 
‘decision of August 29, 1896, in the case of Grandin et al. v. La Bar (23 
L. D., 301), which is porroukly siummed up in the syllabus: 

Theré is nothing in the fact that a purchaser of land from a railroad company is 
a stockholder therein to affect the good faith of such purchaser; nor does the fur- 
ther fact that the preferred stock of the company, that was convertible into lands, 


was given in exchange for the land, open the transaction un objection on the ground 
that there was no consideration for the sale. | . 


See also, with reference to the qualifications of a wiehasen from a 
railroad company, departmental decision in the case of Drake et al, UV. 
Button (14 L. D., 18). 

The appellants further contend that Durrell and Greene being suc- 
cessful contestants of the timber culture entries that at one time covered 
the land, and having made applications for the respective tracts at the 
time when they initiated their contests, have earned a preference right 
to euter the land, which is sufficient to defeat Mrs. wee applica- 
tion to purchase. 

Section five of the act under consideration is very explicit in stating ~ 
the character of the claims that will be allowed to defeat an application 
to purchase; these are: 

(1) Lands which, “at the date of such sales, were in the bona fide 
occupation of aclverse claimants under the pre-emption or homestead laaws. 

At the date of the sale to Mr. Windom (December 10, 1878), neither 
of the appellants was in “occupation” of the land “under the pre- 
emption or homestead laws”; neither of them-had applied to enter the 
land, or had in any other manner initiated even an inchoate right to 
the same. 

(2). Lands are excepted from purchase which had been settled upon 
subsequently to the first day of December, 1882, and prior to the passage © 
of the act. of March 3, 1887 (Union Colony v. Fulmele e¢ ai., 16 L. D., 272, 
277; Swineford et al. v. Piper, 19 L. D., 9; Northern Pacific R. B. Co. v 
North, 22 L. D., 93), Neither of the appellants alleges actual settle- 
ment upon said land between the two dates above named, nor indeed 
at any time. 

The successful contestant of an entry acquires ho * eenetenenee right” 
that can prevail as against the right of a bona fide purchaser, under 
section 5 of the act of March 3, 1887 (Hunt v. Maxwell, 23 L. D., 180). 

The decision of your office allowing Mrs. Windom’s application to 
purchase, and rejecting the applications of Greene and Durrell to make 

homestead entry, is amme : _ * 
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} 
PRACTICE—APPEAL—REJECTED APPLICATION—RAILROAD SELECTION. 
ASHELMAN v. NORTHERN PaciFic R. R, Co. 


In a case between an applicant for the right of entry, and a tailroad company, claim- 
‘ing under an indemnity selection, where the application to enter is rejected-by 
the local office, on account of conflict with the selection, and the appeal from 
such action is dismissed for want of regularity by the Commissioner, who in the - 
same decision holds the company’s selection invalid, the right of the applicant 
should be considered when final action is taken on the company’s selection. 


\ 


Secretary Francis to the Commissioner of the General Land Office, oe 


(I. H. L.) ber 15, 1896. CROW. Gy” 
- With your office letter of November 13, 1896, was transmitted ' an. 


| application for writ of certiorari, filed on behalf of Benjamin I, Ashel- 


man, in the matter of the contest arising upon. his application to enter — 
the SE. 3 + of See. 7,.T. 132 N., Kk. 47 W.,, , Fargo. land district, North , 


. Dakota. 


‘The facts in this case, gathered toi. your office decision of Ociobar 
12, 1896, a copy of which has been filed with the ar icabe for cer tio- | 


rari, appear to be as follows: 


The tract. involved i is within the indemnity lanes of the con to said 
company, and was included in the company’s list of selections filed | 
March 19, 1883. Several lists have since been filed ae of said 
list of March 19, 1883. . 

March 27, 1895, Ashelman suited to enter the tract il question 
under the homestead law, his. application being rejected for conflict 
with the company’s selection, from which action he appealed to your 


| office, but did not serve notice upon the company of such appeal, unless 


= 


service upon: Ww. K. Mendenhall, of this city, be held to be sufficient 
service upon the company. _ 
In considering this matter your office iecnion of Obiober 12, 1896, 


held that the service was insufficient, and therefore dismissed the appeal 


from the action of the local officers, although in the same decision you . 


proceeded to the consideration of the company’s rights under its selec- 


tion of July 13, 1891, and held said selection to beinvalid. The selection 


is therefore held for cancellation, subject to the right of appeal in the 


company. 

AShelman has attempted to appeal from said office decision, but’ in 
your office letter of October 23, 1896, you refuse to receive the same, 
holding that as your aioreahid: decision dismissed Ashelman’s appeal 
from the action of the local officers for want of “proper service upon the 


_ company, no appeal therefrom lies. 


Following your refusal to accept. his appeal, Ashelman made the 

application for certiorari now under consideration. As to whether the 

company has appealed from that part of your decision which held its | 

selection for cancellation, the record is silent. 
1814—VOL 23—-33 _ 
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From a consideration of the matter [ am of opinion that it is unneces- 
sary to consider the question as to the sufficiency of the service upon 
the company of Ashelman’s appeal from the action of the local officers — 
in rejecting his application to enter this land, in view of that part of 
your decision which held the company’s selection to be invalid. 

Should the company fail ‘to appeal therefrom, or should the action 
taken i in your office decision upon appeal be armed: it is clear that the. 
company was in nowise injured, even should it be held that no service . 
of the appeal had been made upon it. If the company’s selection was 
invalid, Ashelman was denied a right by the action of the local officers 
7 in rejecting his application for conflict therewith, and he should be 
recognized in his right, if any he gained under his application, from 
the date of its presentation. Should the company fail to appeal from 
your office decision Ashelman will be accorded rights under his applica- 
_ tion as of the date of~its presentation; and in the event that the com- 
pany appeals, its rights in the matter will depend upon the legality of 
its selection. In that event Ashelman will be made a party to the case 
and permitted to make any showing desired as against the claimed 
rights in the company under its selection.. This results in restoring to 
Ashelman his position upon the record, to secure which was the evident 
purpose of the filing of the writ under consideration. 


RES JUDICATA—ILLEGAL ENTRY—PREFERENCE RIGHT. | 
MOooRES v. SOMMER (ON REVIEW). 


The doctrine of res judicata, as between the parties to a conovens will not pre- 
vent the government from cancelling an entry where it is apparent that it can- 
“aioe be perfected without perjury on the part of the entryman. 

Under the supervisory authority of the Department a preference right of entry may 
be accorded a party throngh whose efforts an entry is canceled, though he may not 
be entitled.to be heard as a contestant against such entry. . 


Secretary Francis to the Com missioner of the General Land Office, Decem- 
(I. H. L.) ber 23, 1896. a (CO, W. PB.) 


| On March 19, 1896, you transmitted a motion, on the part of Thomas ~ 
J. Moores, for a review of the decision of the Department-of February 
21, 1896, in the case of the said Moores against Christian F. Sommer 
(22 L. D. , 217)... Upon examination.of said motion the same was by the 
Depar enient entertained, under date March 23, 1896, for argument as . 
provided by amended rule 114 of Rules of Pr sehen: | 
The land involved is the NW. 4 of Sec. 27, T. 12 N., R. 3 W., Okla- 
-homa City land district, Oklahoma, Territory. 
The specifications in this motion are numerous, but iti is iaty necessary | 
to refer to the following: - 
It was error on the part of said Secretary, when the testimony clearly shows that . 
said Sommer is disqualified, and that said Moores has been living upon, cultivating, 


te 
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improving and wiardeinine the tract: in centroversy—his fhemeayen since he ini-' 
tiated his claim thereto, to hold, upon the cancellation of Sommer’s entry, that. 


said Moores can not be permitted on account of the doctrine of res judicata, to. make, 


entry. for the land and therefore hold it sub ject to entry by the first legal applicant, 


and thereby to deprive said Moores’ ‘of. the benefit of his penny Tesidence and — 


improvement, of the tract involved. 
. Aid. 


The Honorable Bcerstary aan in said opinion, upon the sanbelintion: of: othe shite 


of said Sommer, in awarding the land to the first legal applicant and thereby depriv- 
‘Ing said Moores of the benefit of the improvements which he bas put upon the tract he, Be, 
by giving them to an entire stranger, when upon equitable principles at least, said or 


Moores:is justly and fairly entitled. to the tract. 
| | ue | 2. 
The Honorable Benretay: of the Interior erred i in said opinion in not holding that. 
upon the cancellation of said Sommer’s entry—notwithstanding the fact that under . 
technical rules Moores may be precluded from making the entry, still, as a matter — 
of equity and right, the land should be awarded to him on account of rights which’ 
he has acquired by the’prosecution of the contest involved in. this ey and | 
his settlement and residence upon the tract. . 


IV, 


‘Phe Honorable Secretary erred in said opinion in not appl ying the equitable and 
liberal rules recognized by the Department in this case in favor of said Moores, on. 
account of the great equities which he has involved in this controversy, and award-, 
ing him the tract in dispute rather than giving it to a stranger and thereby depriving. — 
said Moores of the fruits ‘of .his-toil, labor,:means-and: ee ee ‘of. money upon 
the tract and in prosecuting this contest. 


ve | 
The Howosnuis Secretary spesa in anid’ opinion in holding that: iropten having failed 


to appeal from the decision of the Hénorable Commissioner adverse to hin, is con- 
cluded thereby under the circumstances of this case, though Mooresmay have mistaken 


his remedy and filed a motion for review in the case to which hé was not a party, 


thereby believing and intending to protect his interests—manifesting and showing 


his good faith by his efforts, he shonid not have the doctrine of res judicata applied — 


to him in all its rigor in this new and independent ‘contest proceeding instituted by. . 
ee for the purpose of poe his rights in the premises. ts 


On April 9, 1896, you transmitted a motion for review on the part of 


_ Christian F. Sommer, as follows:. 


The grounds upon which this application is ijased are error of fact aad law upon 
which said decision is based, said Sommer having been a duly qualified entryman for 
the land in question at the time application therefor was filed, and so’ held by this 


office and by the Honorable Secretary, upon a full examination of the facts and the — 


law, and there being a broad distinction between the principles laid down by the 


‘supreme court in case of Smith ». Townsend (in which the undersigned bad the honor : 
: to represent the appellee), aud the facts applicable to this case. : 


It was admitted by Sommer, in his testimony in his contest: against j 
James H. Carter’s entry,. recited | in departmental decision of August 19, 
1892, that he was appointed transportation agent of the quarterm aster’s’ 
department, September 22, 1881; that on April 7, 1887, he was ordere& 
to Oklahoma station, and remained there in the discharge of his official 


duties until after the opening of the territory; and was there on March 
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“2 1889, tlie date of the-passage of the act opening said battors and 
oD “April 22, when the same was opened by the President’s proclamation; 
that he was on the land i in controversy after noon on April 22, and that 
on. the. 23d he hauled some building material on it with the intention of 
building. But he did not build, neither, did he make an entry. His» 
first offer to enter the land was on October 28, 1889. | 

- In-the decision complained of it was held that these facts disqualified 
| hina under the rulings of the supreme court of the United States i in the 

ease. of Smith v. Townsend (148 U. S., 490), and it was further held, 

‘that as he could not perfect title to the land, without committing per- 
, jury, his entry should be canceled, iie-dpetene of res judicata having. 
no ‘application as between him and the government. And I see no 
reason for changing the conclusions then reached. . 

Upon Moores’ motion for review, although it was held in the decision 
complained of that a contest by him did not He against Sommer’s entry, 
yet, ip. view of the fact that it was owing: to his persistent. attempt to 
contest Sommer’s entry that the attention of the Department was 
directed to its illegality, according to the rulings of the supreme court in 
the Smith v. Townsend case, it would be in accordance with those equi- 
table: principles which should govern the Department in the exercise 
of the supervisory powers of the Secretary to accord to Moores the 
preference right of entry, and you are directed to permit him to make 
homestead entry of the Jand. . 

The departmental decision of eee 21, 1896, is modified accord- 


in ae 


Sl cea STON: E-PLACER ENTRY—AB ANDONED MILITARY 
: RESERVATION. , 


SIMON RANDOLPH. 


Section 5, act of July 5, 1884, providing for the disposition of abandoned military 
reservations, may be properly construed in connection with the act of August 4, 
1892, to warrant the allowance of a placer applicatiou for land containing build- 
ing stone, in accordance with the latter act, 


_. Secretary FF: rancis to the Commissioner of the General Land Office, Decom- 
pea & 34, ber 23, 1896. ke (C. J. W.) 


| - Simon P. Randolph, claiming as one of seven locators, and aS assignee 

of the other six, made mineral application No. 97 for the consolidated 
claim therein described, on June 29, 1893, at the local land office, 
Seattle, Washington. | The local officers rejected his. application, for 
the reason that the tract applied for was reserved for light-house pur- 
. poses, under executive order of July 13, 1892. On appeal, your office 
affirmed the decision of the local oficers, and he. appealed to the 
Department. __ 

» Pending said appeal, a map of the light. house reservation was filed, 

from which it appease: that it did not embrace the zane appied for. 
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| When the case came up for consideration in the Depadiment: ‘it was 
held, inasmuch as it now appeared that the application did not conflict 
with the light-house reservation, that the rights of the applicant should — 
be reconsidered under the act of August 4,1892 (27 Stat., 348), and the 
case was returned to your office for re: pajueation nadee existing con- 
ditions, but was subsequently recalled, and a further hearing was 
granted the applicant. Under this state of the record, the case was 
considered here on October 3, 1896. It was then held that the act of 
August 4, 1892, did not take: building stone without the provisions of 
the act of 1878 (20 Stat., 89), or add it to the class of substances known 
“as mineral, but provided that lands chiefly valuable for building stone 
might be etcie under the placer mining laws. That is, after discov- 
ery of building stone, it may be entered under the placer mining laws, 
the rights of the entryman attaching from.the date of his application 
to enter. It was, in substance, held that, if-on June 29, 1893, when 
Randolph made application to purchase, aad made tender of the pur- | 
- chase. money, the land had been subject to entr y, or was then subject 
to entry, he should be permitted to purchase under the placer mining 
laws. It was further held that his application, accompanied by the 
tender ot the purchase price, might be. taken as equivalent to entry. 
It appeared, however, that the executive order of March 4, 1896, 
rescinding or modifying the original order of reservation, itself reserved 
for military pur poses the residue of the land not included in the survey 
for lighthouse purposes, and, as the land applied for was by reason of 
the first order in eenenwatiGd at the date of the application, ‘and by. 
reason of the second order. was still in reservation, it was held that 
Randolph acquired no right Dy: his en pecanen and tender of the pie 
chase price. 
- Said decision, although published (23 L. D. 329), Was. not pronial- 
gated, it having been withdrawn for further poncilee ation. | 
. Thie reservation made by executive. order of March 4, 1896, was ar 
continuance of the original reservation made for Hiehthouse purposes 
and. was on the recommendation of the Secretary of War. This reser: 
- vation was the only bar to the allowance of Raudolph’s application to : 
enter and purchase. .On' November 23, 1896, the’ Secretary of War 
addressed a letter to the President, recommending that so much of the 
military. reservation on Sucia. Islands, in the Gulf of Georgia, State (oe 
- Washington, which was declared by executive order of March 4, 1896, 
as is embraced in the mineral application No. 97, made at the iva otfiée. 
at Seattle, Washing ston, by Simon P. Randolph, for patent on the Sucia. 
_ Island Stone Mine, as shown by the survey of the mining claim of the. 
said Simon P. Randolph, made under the diréction of and repor ted by: 
the United States surveyor-general for the State of Washington, min- 
eral survey No, 314, be placed under the control of the Secretary of the. E 
Interior for disposition under the act of eonEt ess eproe Jul y 5, 1884 
(28 Stat. , 104). , 
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On December 12, 1896, the following order, signed by the President, _ 
‘was endorsed upon the recommendation of the Secretary of War: | 
The within recommendation is approved. The Secretary of the Interior will cause 

‘this action to be noted on the records of the General Land Office. 

Randolph’s counsel has called attention to this chan ged state of fete, | 
and invoked supplemental action on the case. 

This case is proceeding as between Randolph and the government 
alone, and there seems to be no valid reason why he may not be per-— 
mitted to perfect his title under the act referred to, since the obstacle 
to the allowance of his application has been removed, if the fifth SeC-. 
‘tion of said act is applicable. | 

_ Said section is as follows: 

' Whenever any lauds, containing valuable mineral deposits, shall be vacated by 
the reduction or the abandonment of any military reservation under the provisions: 
of this act, the same en be ene of exclusively under the mineral laws of the 
United States.. 

"It seems that Randolph ‘proceeded - in the inception of his claim by 
development and location upon the idea and belief that building stone 
lands could be acquired under the placer mining laws, at-a time when 
the land was not in reservation, and that he has in all the steps he 
has taken acted in pertect good faith; that he has discovered, located, 
‘and surveyed, and developed a valuable quarry of building stone, at 

an. expense so sreat as to have exhausted his resources. His equitable 

claim, to be allowed to perfect his title, is so patent and strong as to 
forbid the denial of such right, unless it should appear that there is a _— 
want of legal authority to allow it. It has been held by the Depart- 
ment that building stone is not a mineral, but that under the act of 

August 4, 1892, it may be entered under mining laws as though it were 

al cinerals These apparently conflicting. propositions are not, to be so 

construed as to destroy each other, but rather in such a way as that 
each may stand, in its proper order. It is cleat that for the purposes 
of entry building stone may be treated and considered as though the 

land wherein it is located contained mineral deposits. | 
~ Section 5.of the act of July 5, 1884, provides for disposing of vacated 
military reservations which onan valuable mineral deposits under 


_. mineral laws exclusively. It can not be said that building stone comes 
within the letter of this. statute, but construing this. section with the | 


act of August 4, 1892,—the purpose of which was to allow bnilding - 
‘stone land to be entered under placer mining laws—it would seem to . 
come within its spirit. 

The premises considered, and especially in view of the fact that this 
is a proceeding between the government and Randolph alone, the pub- 
lished, unpromulgated decision of October 3, 1896 (23 L. 1)., 329), is — 

her eby vacated and set aside, and the pr esent decision substituted 

therefor; and Randolph will be allowed thirty days from notice of this 

‘decision within which to pay the purchase money for the land claimed 
_ by him, and your office will direct the local officers upon such payment 
to issue to him final certificate and ee oe 
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_HosMER v. DENNY ET AL. 


Motion for review of departmental decision of September: 11, 1896, 
23 L. D., 319, denied by Secretary Fraticis, December 23, 1896. 


~ 


REGULATIONS CONCERNING PERMISSION TO USE RIGHT OF WAY OVER | 
THE PUBLIC LANDS FOR TRAMROADS, CANALS, RESERVOIRS, ETC. 


The following regulations are promulgated under the act of Con- 
gress of January 21, 1895, (28 Stat., 635), entitled “An Act to permit 
the. use of the Heli of way through the public lands for tramroads, | 
cenals, and_reservoirs, and for other purposes,” which is as. follows: 


| Be vt enacted: by.the Senate and House of Representatives of the United States. of Ameri ica . 
in. Congress assembled, That the Secretary of the Interior be, and hereby is, authorized 
and empowered, under general regulations to be fixed by him, to permit the use of: 
the right of way through the public lands of the United States, not within the limits. 
of any park, forest, military or Indian reservation, for tramroads, canals or reser- 
voirs to the extent of the ground oceupied by. the water of the canals and reservoirs 
and fifty feet on each side of the marginal limits thereof; or fifty feet on each side 
of the center line of the tramroad, by any citizen or any association of citizens of the 
United States engaged in the business of mining or quarrying or cutting timber 
and manufacturing lnmber. | 


and the act of May 14, 1896, (29 Stat., 120), entitled cAn Act to amend 
the Act approved March third, eighteen hundred and ninety-one, grant- 
ing the right of way upon the public lands for reservoir and canal — 
purposes,” which is as follows: ©. | | 


Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That the Act entitled “An Act to permit the use of the right of 
way through the public lands for tramroads, canais, and reservoirs, and for other | 
purposes,” approved January twenty-first, eighteen hundred and ninety-five, ne and. 
the same is hereby, amended by adding thereto the following: 

Src. 2. That the Secretary of the Taterior be; and hereby i is, authorized and empow- 
ered, under general-regnlations to be fixed by him, to permit the use of right of way 
to the extent of twenty-five feet, together with the use of necessary ground, not 
exceeding forty acres, upon the public lauds and forest reservations of the United 
States, by any citizen or association of citizens of the United States, for the purposes 
of generating, manufacturing, or distributing electric power. : 


I. It is to be specially noted that these acts differ ane the other 
right-of-way acts of March 3, 1875, and March 3, 1891, in that they 

authorize merely a permission instead. of elie a erate, and. that 
they give no right whatever to.take from the public lands adjacent to 
the right-of-way any material, ah or stone. for construction or for 
_ any other purpose. 


2. The application for permission to use the cient of way ere - 


the public lands must be filed, and permission granted, as. herein pro- 
vided, before any rights can be claimed under the acts, and should be 
mnade in the form of a map and field notes in duplicate of the center ~ 
Tine of the right of way or of the tramroad, canal, or reservoir, and 

| filed i in the local land office for the district in which the right of way 
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is located; if situated in more than one district, duplicate maps and 
field notes need be filed in but one district and single sets in the others. . 

3, The maps, field notes, evidence of water rights, ete., and, when 
the applicant i is a corporation, the articles of iicorpordtiot and proofs. 
of organization must be prepared and filed in accordance with the 
regulations for railroad, and for irrigation canals.and reservoirs under | 
the general right-of-way acts, as in the circulars of March 21, 1892,* 
_ and February 20, 1894,* respectively; forms 4 and 6 being aodineds in 
the last seatence to Telate to the act under which the ennveyuen is | 
- Inade. 7 

4, An arfidavit that the applicant is a citizen must accompany the 
application ; if the applicant is an association. of citizens, each must — 
make affidavit of citizenship; a corporation organized under the laws 
,of the United States or of any State or Territory will be presumed to 
be an association of citizens within the meaning of the act. If nota 
natural-born citizen, the applicant will be required to file proofs of nat- 
uralization. The applicant must also state in the affidavit the pur- 
poses for which the right of way is to be used, whether for mining or 
quarrying, or cutting timber and manufacturing ro or for electri- 
eas purposes. 

. When application is made for “the use of necessary venounds not 
Peebles forty acres,” the tract should be.clearly designated on the 
map by colored. shading or otherwise, its location and extent accurately 
described by field notes if necessary, and it should be described in forms © 
3 and 4, by legal subdivision or by course and distance from a corner 
of the public surveys. The applicant must also make a statement:in 
duplicate of the purposes for which the tract is to be used, which must | 
also contain a showing that the tract is actnally and to its entire extent 
necessary for the purposes indicated. In such cases, forms 7 and 8, 
pages 12 and 13 of cireular of March 21, 1892, ‘should bei incorpor ae 
_ In the engineer’s affidavit and applicants sortineate (forms 3 and 4), 
with the changes necessary to make it applicable to the law in question. 

6. If the application is satisfactory to the Department, the Secretary, 
of the Interior will give the required permission in such form as may 
‘be deemed proper, according to the features of each case. And it is to- 
be expressly understood in every case. under the act of 1895, that the 
permission extends only to the public lands of the United States, not 
- within the limits of any park, forest, military or Indian reservation; 
that it is at any time subject to modification or revocation; that the 
disposal by the United States of any tract crossed by the Wermilted 
right of way is of itself, without further act on the part of the Depart- | 


ment, a revocation of. the permision, so far as it affects that tract; and — 


that the permission is subject to any future regulations of the. Depart- | 
ment. Applications under the act of 1896 may ne for meni of way 
upon for est TOSOEYAUOUS:: | 


_—______... pe ra I = 


oe * Reported 147. D., 338; ‘18 L. D., 168. 
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. % The applicant should mark each of the subdivisions affected by 
the proposed right of way “VY” or vacant, if it belongs to the public 
domain at the time of filing the map in the local land office, and the 
same must be verified by the certificate. of the register which shonid 
be written on the map and duplicate. If it does not affirmatively 
appear that some portion of the public land is affected, the local officers 
will refuse to receive the application. | 7 
_ 8 When the maps are filed, the local officers will note in pencil On 
the tract books opposite each tract traversed, that permission to use the 
right of way for a tramroad, canal, reservoir, or for electric purposes, 
is pending, giving date of filing ana name of applicant, noting on 
each:map the date of filing. | 
_ 9. When the permission -is. given by the Seerotacy of the Interior a: 
copy of the original map. will be sent to the local officers, who will 
mark upon the township plats the line of the right of way, and will 
note in pencil opposite each tract of public land affected that permis- | 
sion has been given, noting the date of permission and the act. 
_ 10. Permission may be given under the acts for rights of way ob 
unsurveyed land, maps to be prepared as in the circulars noted. — 
 .1L. The act approved May 21, 1896 (29 Stat. , 127), entitled “An Act 
' to grant right of way over the public domain for pipe lines in the States 
of Colorado and Wyoming” is similar in its requirements to the right 
of way act of March 3, 1891, and the regulations of February 20, 1894, 
furnish full jaforimaticn as to the preparation of the maps and papers. 
Applicants will be governed thereby so far as wey are applicable. 
_ ‘The text of the act is as follows: , 


—— «Be tt enacted by the Senate and House of Repr esentatives of the United States of Ameri ica | 
in Congress assembled, That the right of way through the public lands of the United 
States situate in the State of Colorado and in the ‘State of Wyoming outside of the 
boundary lines of the Yellowstone National Park.is hereby granted to any pipe line 
company or corporation formed for the purpose of transporting oils, crude or refined, 
_ which shall have filed or may hereafter file with the Secretary of the Interior a copy — 
of its articles of incorporation, and due proofs of its organization under the same, 
to the extent of the ground occupied by said pipe line and twenty-five feet on each 
side’ of the center line of the same: also the right to take from the public lands 
adjacent: to the line of said pipe line material, earth, and stone necessary for the 
ee of said pipe line. | . 
‘Src. 2. That any company or corporation desiring to secure the beneiits of this 
Act a within twelve months after the location of ten miles of the pipe line, if 
the same be upon surveyed lands and if the same be upon unsurveyed lands, within 
twelve months after the survey thereof by the United States, file with the register 


of the land office for the district where such land is located a map of its line, and 


‘upon the approval thereof by the Secretary of the Interior the same shall be noted 
upon the plats in said office, aud thereafter all such Jands over. which such. right of 
way shall pass shall be disposed of subject to such right of way. | 

Sec. 3. That if any section of said pipe line shall not be completed within five 
years after the location of said section the right herein granted shall be forfeited, 
as to any incomplete section of said pipe line, to the extent that the same is not 
completed at the date of the forfeiture. 
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SEC. 4, That nothing i in this Act shall authorize the use of such right of way except 
for the pipe line,.and then only so far as may be necessary for its construction, 
maintenance, and care. 3 

| S. W. LAMOREUX, 
Commissioner. — 
Apt oeeas December 23, 1896, | 
Davip hk. FRANOIS, 


Secretary. 


SECOND CONTEST—HEARING—OKLAHOMA LANDS. 
HERSHEY v, BICKFORD ET AL. - 


Where a second contest i is filed on grounds set forth in the first, with an aaaionnl 
allegation as to the disqualification of the first contestant as an entryman, and 
the entry. under attack is canceled as the result of the first suit, and the con- 
testant therein makes.entry under his preferred right, itis not competent for the - 
local office to order a hearing on: the second contest as against the entry then of 
record. 

The failure of an intervening scam to specify any reason, on due opportunity 
given, why his entry should not be canceled and the preferred right of a suc- 
cessful coutestant recognized, warrants the cancellation of his entry, and pre- 

~ eludes such entryman from thereafter attacking the entry of the successful con- 
testant-on a charge that should have been set up under the rule to show cause. _ 

A person who at the hour of opening Oklahoma lands to settlement is rightfully on 
reserved land within said Territory (the “‘ government acre”) is by reason of such 
presence disqualified from making the run on the day of opening, but is not nec- 
essarily disqualified from thereafter making entry of lands in said Territory, if 
_ by his presence therein he secured no adv antage over others. : 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
(LHL) a ber 23, 1896. a * (GB. G.) 


The land involved in this contest is the NE: 4 of ‘hie! SW. + and lots 
12, 18, 18, and 19, Sec. 33, T. 13 N., R. 7 W., Oklahoma land ‘district, 
Oklahoma Territory, containing 154.54 acres, 

On April 23, 1889, one James A. Baum made homestead entry of the 


= Jand described, exceptin g lot 18, containing 7.40 acres, 


On October 30, 1889, Harvey L. Bickford filed affidavit of contest 
against said entry, levine abandonment. 

- On February 14, 1890, Calvin L. Severy filed affidavit of contest, 
charging Baum with abandonment, and Bickford with premature ane | 
unlawful entry into the Territory. 

On May 24, 1890, hearing was had on Bickford’s contest against 
Bauin’s entry. Baum defaulted, and Bickford proved abandoument.- 
The local officers recommended the cancellation of Baum’s entry. 
Your office approved said recommendation, canceled Baum’s entry (on 
December 11, 1890), and awarded to Bickford the preference right ” 
entry. | 

On October 6, 1890 (after the desision of the local officers, but prior 
to that of your office, supra), John Hershey filed affidavit of contest 
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against Baum’s entry, charging Bauin with abandonment, Bickford 
with “soonerism,” and Severy with fraudulent speculation. , 

On December .18, 1890, Severy: was. permitted .to make homestead 
omy, subject to Bickford’s preference right. 

~ On December 31, 1890, Bickford presented his: siilieation to make 
homestead entry. The local officers rejected his application because of 
Severy’s prior entry. He appealed to your office, which, by letter of 
March 9, 1891, directed the local officers to notify Severy that he would 
be allowed sixty days within which to show cause why his entry should 
not be canceled. They did so, and on Ma; yi 6 1891, his counsel filed in 
the local office the following: 

Now comes Calvin L. Severy, by his attorney, a P. Hudson, arid asks that tho 
Hon. Register and Receiver name w day upon which he may show cause why his 
homestead entry No. 269 for (describing the land) should not be canceled for con- 
flict with the preference right of H. L. Bickford. As a basis for this application oa 
Hon. Commissionar’s letter “A” of March 12, 1991. . 4 

The above document. contains the followin g endorsement, Slee? by 
the register: ae 7 

Filed M ay 7, 1891: and or dered that cause be set for hearing. whenever, within the 


time allowed, entryman shall have filed application for hearing, stating specific causes — . 
why the entry of Bickford should not be allowed. 


Severy failed to file any application “stating sebeide soa aee soy 


any cause—why Bickford’s entry should not be allowed. The local — | 


officers (on September 16, 1891,) reported to your office that, although — 
more than the proseribed’ time (sixty days) had elapsed, Severy: had 
_ failed to comply with the order, and recommended the cancellatiou of 
his entry. Ther eupon -your office (on October 12, 1891,) directed the — 
local officers to note the cancellation of Severy’s entry, and to place | 
the application of Bickford.of. record.. Froin this order of your office 
Severy appealed to the Department, whieh, on October 11, 1892, 
affirmed the decision of your office. (15 L. D. » 358; on review, 161. D., 
135:) 

In pursuance of the above named departmental decisions, Severy’s 
entry was canceled; and on. March 8, 1893, Bickford made homestead 
entry of the land. 

. The next day (March 9, 1893,) Severy filed contest against Bickford’s 
entry, alleging that he ia entered the Territory during the period pro- 
hibited by law and the President’s proclamation of March 23, 1889. 
On April 13, 1893, the local officers, at the request of Jolin Hershy, 
issued notice of hearing upon his affidavit of contest (filed October 6, 
- 1890, supra,) against Baum’s entry—which had. been canceled twenty- 
eight months before, as the result of Bickford’s contest. Said notice 
summoned Severy (et al.) to appear at said hearing, inasmuch as he 
claimed “some right or equity in and to. said tract, the exact nature of 
which does.not appear.” 
On the aay set for the hearing May 29, 1803), counsel for Severy 
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filed a motion that the local officers vacate and set aside said uotics, 
- which motion was overruled. Counsel for both Hershy and Bickford 
moved that Severy’s contest be dismissed; which motion, after argu- 
ment, was granted. The hearing. then prog cae as between Hershy 
and Bickford. 

- On June dy 1893, the local officers found and held that Bickford was 
‘‘ disqualified from making legal entry of the tract in dispute by reason 
of his presence within the Oklahoma lands between March 2, 1889, and 
noon of April 22, 1889;” and pney recommended that his homestead 
entry be eancelcd: | 
From the action and decision of theclogal ated as above, both 
Bickford and Severy appealed to your office. — | 
On January 11, 1894, your office, acting upon said appeals, held that 


Severy’s contest affidavit of February 14, 1890, and Hershy’s contest. | 


affidavit of Oetober 6, 1890, against Baum’s homestead entry, were 
nullities, so far as Bicktord’s entry was concerned; nevertheless, your 
office proceeded to consider Bickford’s appeal, and affirmed the decision 
of the local officers in so a as concerned the cancellation of Bickford’s 
entry. 3 
From said decision of your office Severy, Hershy, and Bickford, all 
appealed: Bickford contending that his entry ought not to be canceled, 
and Severy and Hershy contending that, in case it should be canceled, 
each of them Eepoonvely. has earned the preference right to enter the 
land. 

ie —Hlershy. From the preceding statement of the facts that led 
up to the hearing, it will be seen that said hearing (on May 29, 1893,) | 
was based on Hershy’s affidavit of contest (filed October 6, 1890,) against 
Baum’s homestead entry—ineidentally. charging Bickford, the prior 
contestant of Baum’s entry, with “soonerism.” But long prior to the 
date of the hearing, Baum’s entry, agaiust which Hershy’s contest was 
aimed, had been canceled. Relative to this branch of the case your 
office decision appealed from says: | 


The validity of a contest is not affected by the fact that the contestant is not» 
qualified to enter the land (See Lerne v. Martin, 5 L. D., 259; Mitchell v. Salen, 16 
L. D., 403). In Spitz v. Rodey (17 L. D., 503), it was held that “the government 
-has no interest whatever in the personality of the individual.who initiates a con- 
test.” At the time Bickford’s contest against Baum’s entry was pending, the gov- . 
ernment was not interested in the question of Bickford’s qualifications to enter thé 
land; and all charges brought against him at that time were premature, as it was not 
known whether or not, in the event of the cancellation of Banm’s entry, he intended 
to exercise the preference right awarded to successful contestants by the second sec- 
tion of the act of May 14, 1880 (21 Stat.,140). No charge could properly be brought 
against Bickford in advance of his application to enter the land. Nor did the charges 
filed against him in anticipation of his application to enter the land become invested 
with life upon his application to enter, filel May 8, 1893. While Bickford’s contest — 
against Baum’s entry was pending, any ‘contest affidavits setting forth the. same 
charges against Baum that were then in issue between Bickford and Baum, and 
alleging that Bickford was disqualified to make entry, were, so far as Bickford is 
concerned, mere nullities. It follows that the affidavit ..... of Hershy, filed — 
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October 5, , 1890, while Bickford’s contest. was pending, was without force and eff ect, 
and that your-action of April 13, 1892, ordering a hearing on Hershy’s contest affi- 
davit, filed October 6, 1890, was erroneous. | | ; 


From this branch of your: office decision Her ae appeals, contending : 
that, however irregular the proceeding that led up to the hearing may. 


liave been, yet, iuasmuch as the Ioval officers deemed the contest atic | 


davit of October 6, 1890, a sufficient, basis for such hearing, and avcord- 
ingly directed it to be held, and as Hershy at said hearing: proved Bick- 
ford’s disqualification, and paid the fees demanded, he is entitled, under. 
the second section of the act of Ma: y 14, 1880, to the preference right 
of entry—in case Bickford’s Sputy is _ canceled as the result of said 
hearing. : 

- Upon the cancellation of Buwuni’s entiy, and the restoration of the 
land to the public domain, Hershy’s contest against said entry ceased 
— to exist. His premature aiid invalid. affidavit against Bickford cer- | 

| tainly did not survive thereafter. In my opinion, it was not competent | 
for the local officers » in. the face of persistent objection, to re esurrect an 
irrelevant affidavit, improperly filed in connection with a disallowed 
application to contest an entry that had long before become extinct, 
and. use such affidavit; as the basis of a hearing against another entry. 

_ [1l.—Severy. Counsel for Severy alleges more than a score of errors ° 
in your office decision appealed from, which need not be discussed 
servatim. ‘They ney: all be cover oe by a few ene al and simple 
| proper one . 

(1.) ‘Severy’s. contest affidavit of February 14, 1880, against Baum’s 
entry (also accusing Bickford with having ire the Territory pre-— 
_maturely), was, for the reasons hereinbefore given in connection with 
- Hershy’s similar contest affidavit against Baum’s entry, a nullity as 

against Bickford, and every one else except Baum; it. can not, there- . 
_ fore, be properly considered as pending or in existence at any stage of 
_ the proceedings. subsequently to the cancellation. of Baum’s entry, 
: against which it was directed. | 
_. (2.) Severy’s entry of December 17, 1890, was Sioa. canceled 
upon his refusal, after sixty days’ Ob Heaton by the local officers in 
- pursuance of the order of your office, to specify any reason why his | 
entry should not be canceled ; hence it can not be considered as being 
in existence at any sabscquene stage of the proceedings. 

_ (3.) Severy’s contest against Bickford’s entry, alleging a cause whieh 
had previously existed, but which he had persistently-: refused to 
specify when: ample. Sporty was (by direction of your office) | 
afforded him to-do so, was properly dismissed, and is not to be con- 
sidered as being in existence at any subsequent singe of me proceeds 
ings. He has “had his day in court.” 

(4.) It follows that Severy has never at any time had in existence a. 
valid entry, nor a valid contest against any other entry, whieh gave | 
te ier oo wiateverd in the premises. 


~ 
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‘IV.~Bickford. Thecase being closed as regards Hershy and Severy, 
it remains to consider the case as between Bickford and the United 
States; for - 
the government is a party in interest, and entitled to jndgment ¢ on the facts, how- 
ever such facts may have been disclosed, and whatever the rights of the private 
parties to the contest amy be as seuinnt each other (Saunders z. Baldwin, 9L. D., 
391). 

The facts relative to Bickford’s presence in the Territory during the 
prohibited period are simple and undisputed. 

The proclamation of the President opening the lands in this path of 
the Territory to settlement, saved and excepted from ‘such opening, 
“one acre of land in square form in the northwest corner of section 9, 
T. 16 N., R. 2 W.,” for the site of the land office at Guthrie, and « one 
acre of at in the southeast corner of the northwest quarter of sec- 
tion 15, T. 16 N., R. 7 W.,” for the site of the land office at Kingfisher. 

For several years prior to the opening, Bickford, at that time a resi- 
dent of Leavenworth, Kansas, was an employe in the service of the 
Indian Bureau. The finding of facts by the local officers is as follows: 

From a careful examination of the evidence, we find that the defendant had been 
within the Oklahoma lands for a long time prior to March 2, 1889, engaged in the 
business of government contractor and flour inspector, and that-he remained within 
said lands during the prohibited period, engaged in said occupation, his-contracts 
not expiring until June or July; 1889, ..It appears also that at 12 0 clock, noon, of 
April 22, 1889, he was on the acre reserved for a land office- at Kingfisher, O: T., 
whither he had been called by some of his contract work. . 

Bickford. acknowledges that he was on the “government acre” at 
‘Kingfisher at noon of the day of opening. He testified: “‘I went there | 
and stayed on purpose not to be in thé country when it was. opened.” 
In his appeal to the Department he acknowledges the correctness of 
the local officers’ finding as to facts. He says: 

The Commissioner er red in holding and finding that the presence of the defendant 
~ upon the govérnment acre near Kingfisher, 0, T., at the hour of 12 o’clock, noon, on 
April 22,1889, operated as a disqualification, and peonehe him within the prohibition 
of the act of March 2, 1889, said presence being in the line of his duty as govern- 
ment contractor, by virtue of Jegal permission, and uucoupled with any attempt to 
take land for more than three years subsequent to noon of April 22, 1889. 

‘Tn their argument in: support of the appeal, counsel fo Bickford con- 
tend that he was legally outside the prohibited territory because of 
being inside the limits of the ‘government acres;” that if this conten- 
tion is erroneous—if he is to be considered as within the prohibited 
territory—he was properly and legally there; that he manifestly gained 
no advantage over any one else, inasmuch as he did not “make the 
run” on the day of the opening; and that even if ib were to be con- 


ceded that he was disqualified from “making the run” on the day of _— 


opening, he was not “forever disqualified,” so that. he could not be 
| allowed, years after the opening, to contest Baum’s entry for the land | 
in question and make entry thereof himself, upon earning it by procur- 
. ing the cancellation of the prior entry. 

I cannot concur with counsel for Bickford i In iets -oniention that he 


- 
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was outside the territory because he was inside the “ government acre;” 


nor can I concur in the suggestion that inasmuch as Bickford was prop- ~ 


erly and legally within the territory he was not sunject to the probibi- 


tion of the statute. 
The supreme court of the United States in the case of Smith v  Town- ; 
send (148 U. S., 490) says: 


The general language used in the sections indicates that it was the intention of 


. Congress to make the disqualification universally absolute. It does ‘not say ‘any 


person who may wrongfully enter,’ etc., but ‘ any person who may re, 
fully or wrongfully’ is implied. 

I think it, therefore, quite clear that Bickford was disgaalitiea from 
making the run on the day of the opening, even n though, at that ‘time, 
he were within the “government acre.” _ 

It is contended, however, by counsel for Bickford, that ceuesdinn that ; 
he was disqualified to make the run, he was not feces disqualitied | 
from making entry years afterwards. Iconcur inthis view. In thecase 
referred to, the supreme court of the United States says that in con- — 
struing a statute acourt may with propriety recur to the history of the 


times when it was passed, in order to ascertain the meaning of particu- 


lar provisions of it; that it was well known that as the time drew near _ 
to the opening of the territory for occupation, under and by virtue of | 
treaties with the Indian tribes, and in accordance with the law of Con- 


gress-under consideration, there: was a large gathering of persons along os 


the borders of the territory awaiting the coming of the exact moment 


at which it should be lawful for them to move into it and establish home- 


stead and other settlements, and that the purpose of the act was evi- 


dently to secure equality between all who desired. to establish settle- 


ments in that territory. 

Due consideration of the mischief which the law was aesioned’ to ¢ cor- 
rect, and of the reason of the remedy provided, will not justify sueh an 
interpretation of it as would exclude Bickford from making a settlement 
nearly two years after the territory was formally opened. His presence 
on the “ government acre” at the time of the opening, secured to him 
no advantage whatsoever with respect to the settlement ultimately 
made by him. The equality of opportunity which it was the manifest 
purpose of the statute to secure to all settlers alike, is notin any degree 
impaired, imperiled, or involved by an entry made. nearly two years 
after the formal opening. Assuming, therefore, that Bickford’s case is 


within the letter of the statute, it falls without the spirit of it. The 


distinctiou between the letter and the spirit of the act was recognized 
by the supreme court in Smith v, Townsend, and itis intimated that the 
spirit, rather than the letter, of the law should bé adhered to. _ 
I very much doubt, however, whether Bickford’s case falls within the. 
letter of. the statute. Its language is general and comprehensive: —_ . 
Any person who may snide upon any part of said lands prior to the time that ihe ; 


same are opened to settlement, shall not be permitted to occupy or to make entry of | 
such lands, or to jay any ¢laim thereto.: - “¢ 


528 DECISIONS. RELATING TO THE PUBLIC LANDS... 


| Until said lands are opened to settlement by proclamation of the President, no 
person shall be permitted to enter upon and occupy the same, and no person violating 
' this provision shall ever be permitted to.enter any of said ace or acquire any rig it 
thereto. . , 
_ Assuming that under the first of the ice ¢ paragraphs Bickford— 
whether rightfully or wrongfully within the territory prior to the time 
of opening—was thereby disqualified to occupy or make entry of such 
lands , Or lay any claim thereto, I think it clear that the disqualification 
is confined to the day of opening, it being manifest that the purpose of 
the act was to secure equality of opportunity to all persons alike. 
__ The first.paragraph does not say that one who enters ptior to the 
formal opening Shall forever be as as IS pr ovided by the 
subsequent paragraph. 
_ The second paragraph 1s much more apreieiey es in its terms. It 
declares that no person shall be permitted to enter upon and occupy. © 
the lands until they shall have been opened. for settlement by procla- 
mation, and imposes as a penalty upon the person who shall violate the 
prohibition a perpetual ree from acquiring any right to such 
lands. , ae 3 
Bickford did not enter upon. and occupy any part of the territory 
opened. | He was, at the day of opening, rightfully on the “‘ government 
acre,” and remained there until after the hour of opening had passed. : 

I am unwilling, however, to decide this case upon so narrow and 
special a ground. It is my opinion that wherever it.can be clearly 
established that no advantage whatsoever was, or. could. have been, 
gained by a technical infraction of the.law, a person should not be 
disqualified by reason of such technical infraction. 

In the case of Smith 7. Townsend it appeared thatthe run was made 
from a railroad right of way at.the day of opening, and that an advan- 
tage was, or could have been, derived by reason of that fact. In con-. 
cluding its judgment in that case the supreme court says: 

. It may be said that if this literal and comprehensive meaning is given to these 
words it would follow that anyone who, after March 2, and before April 22, should 
chance to step within the limits of the territory, would be forever disqualified from 
taking a homestead therein. Donbtless he would be within the letter of the statute; 
but if at the hour of uoon on April 22, when the legal barrier was by the President 
destroyed, he was in fact outside of the limits of the territory, it may perhaps be 

said that if within. the letter he was: not within the spirit of the law, and, there- 
fore, not disqualified from taking a homestead. Be that as it may ,— —and it will be | 
time.enough to consider that question when it is presented, —it is enough now to hold 
that one who was within the territorial limits at the hour of noon of April 22 was, 
within both the letter and spirit. of the statute, disqualified to take | a homestead 

therein. | 


In my opinion the facts now under consideration present a case which 
should be determined according to the spirit, rather than the letter, of 

the statute. For the reasons aforesaid, I cannot concur in the conclu- 
sion reached by your office that Bickford’s entry should be canceled. 
om office decision i is therefore reversed. : 
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KENDRICH ET AL. ”, PERDIDO, LAND COMPANY. 


. Motion: for review of departmental decision of August 28, 1896, 23 | 
L, D., 288, denied by ne any Francis December 23, 1896. 


PRACTICE—CERTIORARI-NOTICE OF APPEAL. 
ADAMS ET AL. V. N ORTHERN PACIFIC R. R. Co. 


A writ of certiorari is not a writ of right but lies in the discretion of the Secretary 
of the Interior, and issues when an affir mative showing is ee of substantial 
injustice in the decision rendered below. 
An appeal should not be dismissed on account of insufficient proof of the service of 
notice thereof, without opportunity given to show that the service was in fact” 
duly made, where the adverse party appears and does not object to the service. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
(i Ee Diy. 4 ber 23, 1896. = — (BE. M. RB.) 


This is a petition filed by David W. Adams, asking that the record’ 
in the case of Adams et al. v. Northern Pacific Railroad Company, 

involving the SW. tof Sec. 9, T. 14 N., R. 42 E., Walla Walla land dis- 
trict, Washington, be certified to this Department for consideration and 
action to the end that ne relief prayed for in the petition may be 
granted. 

The petition shows this land to be within the eacnnty jimiite of the 
grant to the Northern Pacific Railroad Company by the act of July 2, . 
1864, as shown. by the map of definite location filed October 4, 1880. 
The N. 4 of the SW. 4 of Sec. 9 was selected December 17, 1883, per list | 
No. 2, and the 8. 4 of the SW. 4, May 20, 1884, per list No. 3. 

Outober 29,1887, the petitioner applied to ake timber culture entry 
for the land if Son etouerey. alleging that “on or about the 30th day of 
November, 1877, he improved and exercised control” over the land he — 
sought to enter, and ever since had it in his possession with the inten- 
tion of acquiring title thereto under the timber culture laws. a 

June 4, 1884 Patrick Grady made homestead application, which was 
rejected, for the N. $ of the SW. } and the N. 4 of the SE. 4.’° Grady | 
did not appeal, but renewed nis application on November 5, 1887, — 
claiming settlement in the spring of 1884. 

February 23, 1895, a hearing having been had, the gent officers ren- 
dered a decision, finding that one Cornelius Grady applied to make 
timber culture entry for the 8.3 of the SE.4 and the 8. 4 of the SW.4 
on November 3, 1887, and as such tracts were involved in the case of 
Grady v. Northern Pacific Railroad Company, then pending on appeal, —. 
they refused to consider said last named tract in the cause at bar, and 
- further found that Patrick Grady, who had died since his settlement, 
had not acted in good faith in making settlement and therefore had no 
such rights as would inure to his heirs, and. that ene. improvements of 

1814—VoL 23——34 , 7 
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Adams were sufficient to defeat the claim of the railroad company, and 
therefore recommended the allowance of, the entry of. the DeuCer to 
the said N. $0f the SW. 4. | | | 

June 29, 1896, your office decision was roudered, in which it was said— 


From your said decision of February 23, 1895, of which you state that all parties 
were notified the same day, the Northern Pacific R. R. Co.and the heirs of P. Grady 
appealed, the first. March 27, 1895, and the latter on the 28rd of the same month. 
Adams filed an appeal from so much of your decision as dismissed the case to the 
8.4 of the SW. fof said Sec. 9, but there is no proper evidence that his sa 


oa 


was served on the opposite parties. It is accordingly lisinissed. 


Your office decision affirmed the action of the local officers as to the 
claims of the Grady heirs, but held that the application of Adams to 
make timber culture entry must be denied in toto, as rights under the 
_ law could only be initiated by entry, and the occupation and cultiva- 
tion of the petitioner could give him no rights, as-it did not affirma- 
tively appear that he was qualified to secure title under any of the 
settlement laws, and awarded the land to the Northern Pacific Railroad 
Company. The right of appeal was denied to Adams. 

Subsequently appeal was filed by Adams, and on September 11, 
1896, your office refused to accept the appeal, saying— | 

Rule 95 of Practice prescribes that ‘‘ Proof of personal service shall be the written 
acknowledgment of the party served or the affidavit of the person making the serv- 
ice attached to the papers served and stating time, place, and manner of service.” 
The affidavit of service attached to said appeal (from local office) merely states that 
on the 25 day of February, 1895, he made ‘‘ due and legal service” of notice of appeal. 

From the affidavit of it, M. Ellsworth, attorney for Adams, it appears 
that Adams claims the land included in his application by virtue of 
having tendered an application to enter uucer the timber culture law, 
with the regular fees, at the United States land office at Colfax, Whit- 
man County, Washington, in November, 1876, which application was 
rejected on the ground that the land was within the limits of the grant 
to the Northern Pacific Railroad Company; that the record of such 
tender was burned in the Colfax land office; that he again applied to 
enter under the same law, making a tender of the legal fees at the land 
office at Walla Walla, which was rejected for the reason that the land 
was within the reserved indemnity limits of said se company 5 
and that subsequently he again, to-wit, on October 27, 1887, applied to 
enter, under which application hesuae was finally eA Fur ther, 
that within the time allowed for an appeal in said contest, which date will be 
shown by the original notice of appeal now in the office of the Commissioner of the 
_ General Land Office, this affiant served on C. E. Moulton, the attorney of record of 
the said Northern Pacific Railroad Company at Colfax, Washington, personally a 
true copy of the said notice of appeal within the time allowed for. an appeal in said 


case; and that C. M. Kincaid, attorney for the heirs of Patrick and Cornelius Grady, 
sesepted service of the said notice of appeal. — 


Is the petitioner entitled to the issuance of the arte A writ of 
certiorari is not a writ of right, but lies in the discretion of the court. 
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and is issued. when an. affirmative showing 1s made of substantial 
- injustice on the part of the court below. Dobbs Placer Mine (1 L. D., 
565); Reed v. Casner (9 L. D., 176); and Lyman C. Dayton (10 L. D. , 159). 

In reference to the question of the service of the notice of appeal, it 
appears from the argument of counsel for the petitioner that he seems 
to be under the impression that the objection to the service consisted 
in the fact that service had been had upon the attorney who appeared 
in the cause rather than the attorney designated by the Northern 
Pacilie Railroad Company. This does not accord with the reason given — 
in your office decision; the objection therein contained went to the 
sufficiency of the ona. of service., Counsel for the petitioner in his 
assignment says— | a | 8 . 

Britton and Gray. appeared generally in the said contest before the Honorable 
Commissioner, for the. Northern Pacific Railroad Company; they made no objection . 
to the service, and if any objections were made it was without any notice whatever 
to David W. Adams or his peborney: 


There is nothing in the record to show whether counsel for the 
Northern Pacific Railroad Company mnoved to dismiss the appeal of 
_Adams or not, but in the presence of the statement of counsel, supra, 
the Department considers itself justified in assuming that this was not 
done, and that counsel for the company made no yobjecuen and entered | 
a general appearance. 

If objection had been made, the petitioner was entitled to notice. 
‘Driscoll v. Morrison (7 L. D., 274): 

In Hausen v. Ueland (10 a D., 273) it was held inter alia, oie 


‘The defendant by appearing and procuring an order of continuance waives any 
- defect in the service of notice or proof thereof. — 


Counsel for the petitioner deposes that he personally served upon 
C, BE. Moulton, the attorney of record, a true copy of the notice of 


appeal within the time allowed by the rules of practice; assuming this 


to be true, the case last quoted becomes again applicable, as it was 
there held (syllabus)— 


If the fact of service is admitted or not ienled, aud the service is legal and duly 
mae: tlie manner in which proof of such service is made is not material. 


So also in Allen ». Leet (6 L. D., 669). | 

The reason of the decision of your office went solely to. the sufficiency 
of the proof of service and therefore, in consideration of the affidavit 
of the attorney in the cause, that proper service was had, and the 
further statement that counsel for the Northern Pacific egilroad Com- 
pany made a general appearance and failed to object to the sufficiency 
of the proof ot service of the notice of appeal, I am of opinion that 
your office was in error of its own motion to deny the appeal of the - 
petitioner without calling upon or giving him an opportunity to show 
that the service was in fact made in: full compliance with the rule of » 
practice applicable i im such cases. 
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Has the petitioner suffered a ‘substantial ‘isustice by reason of the 
refusal of your office to forward the appeal by him filed in this cause? 
Your office decision states— | 

The land involved in this case fell entirely outside of the forty mile limits of the 
withdrawal on general route made August 13, 1870, and within the forty mile limits 
of the withdrawal on amended general route made February 21, 1872; but fell within 
the indemnity limits of the road Oct. 4, 1880. 

These being the facts, it was held that neither the application to 
enter this land by Adams, in 1887, nor his prior occupancy of the tract 
served to operate to defeat the grant to the Northern Pacific Railroad 
Company. If these facts are all that the record shows, the Depart- 

ment would concur in the judgment rendered below and deny the peti- 
tion for the issuance of the writ of certiorari; but the affidavit of 
-couusel for Adams set forth that as far back as November, 1876, this 
petitioner tendered his application to enter this tract under the timber 
— culture law, together with the proper fees, at the land office at Coifax, 

Washington, which application was rejected by the local officers on the 
ground that the land was embraced within the limits of the grant to 
the Northern Pacific Railroad Company, and that the reeord of such 
application was subsequently destroyed by fire in the said land office. 
Another application for the land appears to have been made by Adams 
prior to the one passed upon by your said office decision, but as to that 
nothing further need now be said. The alleged application of 1876, 
and its rejection for the reasons stated, however, in view of the fact 
that the land was not covered by the company’s withdrawal on map of 
general route of 1870, which under the law was the only authorized 
withdrawal for its benefit, present a question affecting the rights of the 
petitioner which in my judgment calls for departmental consideration 
and action. 

In- Ard. v. Brandon (156 U.$., 537) the reporter’s statement of the 
case in full, as contained in the syllabus, is as follows: — 


A., being qualified to make a homestead entry, entered in good faith upon public 
land within the indemnity limits of a railroad grant, but not within the place limits. 
He demanded at the local land office the right to enter 160 acres as a homestead. 
This was refused on the ground that the tract was within the limits of the grant, 
although at that time the landhad not been withdrawn from entry and settlement. 
This was subsequently done, and the land conveyed to the railway company. A, 
remained upon the land, enltivating it. - In an action to recover possession from him, 
prought here from a state court by writ of error, Held, that that application was 
wrongfully rejected, and that his rights under it were not attected by the fact that _ 
he took no appeal. 


Mr. Justice Brewer in delivering the opinion of the court said — 


He had therefore, on July 14, when he went to the land office, the right io enter 
_ the entire 160 acres as a homestead. This right hedemanded, He made out a home- 


. stead application for the land as described, tendered the application and the land 


office fees to the register of the iand office, but the register rejected the application, 
giving as a reason therefor that the land was within the granted limits of the Leaven- 
worth, Lawrence and Galveston Railroad, and was double minimum lands, and that 
eighty acres was the limit of a homestead entry of such lands. 
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As a fact the register was mistaken and the application should have. 
been accepted. | 

Mr. Justice Brewer said farther: ae 

“The law deals tenderly with one who, i in good faith, goes upon the public lands, 
with a view of making a home thereon. If he does all that the statute prescribes 
as the condition of acquiring rights, the law protects him in those rights, and does 
not make their continued existence depend alone upon the question whether or no he 
takes an appeal from an adverse decision of the officers charged with the duty of 
acting upon his application. . 


If it be true that Adams made eoplenton to enter this land-i in 1876, 
and if his application was rejected for the reasons stated, it may be a 
question as to whether he is not protected as against the claim of the 
railroad. company under the doctrine announced by the supreme court 
in the case cited; and without now intimating any opinion upon such 
question but with a view to its consideration by the Department I deem 
it proper that the petitioner’s prayer should be granted. - 

You will therefore certify the record in the case to this Department 
to the end that the same may be examined and. such action taken as may 
appear proper é and just. : . 
OKLAHOMA LANDS—CHEROKEE OUTLET—SETTLEMENT RIGHTS. 

BRADY EBT AL, v. WILLIAMS. 


- By the proclamation of the President declaring the Cherokee Outlet open to settle- 
_ ment, and providing regulations for the acquisition of settlement rights therein, 
-a strip of land one hondr ed feet iu width immediately within the outer boundary . 
_of the entire tract then opeued to settlement was set apart for the occupancy of . 
intending settlers; and, if it be conceded that the Secretary of the Iuterior 
could thereafter modify said régulation, such action could only be taken ¢ after. 
the notice required by the statute. 
Persons inaking the run from said strip of land, so set apart for fics occnpancy, are 
not disqualified as setilers by the fact that in entering thereon they passed over 


au adjacent Indian reservation. 
The case of Cagle v. Mendenhall (20 L. D., ‘AdT) overruled. 


Secretary francis to the Commissioner of the General Lani Office, Decem- e 
GBD) ber 238, 1896. “(PLS 


.. The land involved in this controversy is the NW. 4 Sec. 30, Tp. 26 N., 
RIE, Perry, Oklahoma, land district, of which Charles A. Williams 
made jomestend entry September 21,1893. On September 23, October 
3, and October 23, 1893, John M. Dahl, John H. McDonald anid Michael. 
Brady, respectively, filed contests against the entry, each alleging 
prior settlement. Hearing was set for March 21, 1894, and on that day 
Williams’s entry was canceled by relinquishment. The trial proceeded 
as between the three contestants, and as a result the local officers found 
that McDonald had the superior right to the land, recommended that 
he be permitted to make entry, and that the other contests be dismissed.. 
' They found that sais was ppEor in ume to MeDonald, eye th at he was 
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Sinqaalibed by reason of havin g entered the Outlet between August 19, 
and September 16. 

On appeal, your office sustained: the action of the local sheers 
Referring to Brady your office decision says: 

Brady? s admission that he entered the Territory from the Osage reservation shows 
that he was disqualified. 
In the case of Cagle v. Mendenhall, 20 L. D., 447, dive Department held that: ‘‘the 
action of the Department in forbidding persons from making the run from any of 
the reservations on the eastern border of the ‘Outlet’ was not inconsistent with the 
act of Congress; and, it being generally known that such instructions had been 
issued, settlers who acted in obedience thereto should not be defeated in their rights 


by others who as a matter of fact obtained advantage over. them by making the ron 
from adjacent Indian reservations.” 


Both Brady and Dahi appealed, the former assigning as error his 
- disqualification by reason of having entered the Outlet from the Osage 
Indian reservation, and the latter assigning errors of fact. 

Your office did not pass upon the alleged disqualification of Brady 
on account of entering the Outlet during the pr ohibited period, upon 
which the local officers based their judgment as to him, but relied 
entirely on the Cagle case. 

The testimony on this point is that of Br aly himself In response 
to the direct question as to whether he was in the Territory within the 
prohibited period, he replied that he was not. His booth certificate to 
the saine effect was presented. On his cross-examination, however, he 
said he was in there about September 3, and in answer to a nuinber of 
questions gave that as the date. After his testimony was closed and 
one or more witnesses had testified fur MeDonald, he applied to go on 
the stand .to correct an error in his testimony. He did not go on 
until all the testimony was closed, then, in pursuance of the former 
request, he testified that he had inadvertently given September as the 
month, instead of August. I have no-hesitancy in saying that the 
witness was testifying in perfect good faith when he made this latter | 
statement. There is nothing in the case to intimate that he was in-the - 
Territory except bis inadvertent statement. It is inconceivable that 
the claimant should go upon the stand and by his own evidence dis- 
quality himself. I am unable to agree with the finding of the local 
officers that Brady was casqMalided by reason of the testimony on. . this 
point. . | 

The evidence clearly shows that Brady got on the land about 1: 10 
P.M.; that McDonald was next there and Dahl was last of the three; 
that Brady made the run from the east side of the Arkansas river, 
which divides the Osage reservation and the Outlet, starting at 12 OL; 
that McDonald and Dahl each ran from the north line of the ‘‘ strip.” | 

_ It therefore follows that as between McDonald and Dahl, the former 
is the prior settler, and, if the doctrine of Cagle v. Mendenhall is sound 
and to be followed, that Brady acquired no right to the land by reason 
of his settlement prior to McDonald. I find myself, however, unable to 
yield assent to the doctrine announced i in that case. 
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By act of Congress, March 38, 1893 (27 Stat., 640), that part of Okla- 
homa Territory, known as the Cherokee Outlet, was declared open for 
settlement on the President’s proclamation any time within six months 
from the date of the act. Among other things contained in the act is 
this (See. 10, p. 643): | | | 

No person shall’ be permitted to occupy or enter upon any of the lands herein. 
referred to, except in the mauner prescribed by the proclamation of the President. 
opening the same to settlement; and any persou otherwise occupying or entering 
upon any of said lands shall forfeit all right to acquire any of said lands. | 

The Secretary of the Interior shall, under the direction of the President, prescribe 
rules and regulations, not inconsistent with this act, for the occupation and settle- 
ment of said lancs, to be incorporated in the proclamation of the President, which 
shall be issued at least twenty days before the time fixed for the opening of said 
lands. 

_. The proclamation of the President (17 ieee .5 280), presumably — 

pared in accordance with the act, was promulgated August 19, 1893, 
declaring the land open for settlement at twelve o’clock, noon (central . 
standard time), Saturday, September 16, 1893, and, among other regu - 
lations contained in this proclamation was this, on page 239: 

- A strip of land one hundred feet in width, around and immediately within the 
onter boundaries of the entire tract of country, to be opened to settlement under this 
proclamation, is hereby temporarily set apart for the following DEERE and uses, 
yiz: 

Said strip, hes inner’ boundary of which shall be Gig mie feet from the exterior 
boundary of the country known as the Cherokee Outlet, shall be open to occupancy 
in advance of the day and hour named for the opening of said country, by persons 
expecting and intending to make settlement pursnant to this proclamation. Such 
occupancy shall not be regarded as a trespass, or in violation of this proclamation, | 
or of the law under which it is made ; nor shall any settlement rights be gained 
thereby. ls : 

This reservation | was “around aa immediately within the sates : 
boundaries of the entire tract of country;” no. limitation or exclusion 
of any portion. thereof. The purpose of this'reservation was well un- 
derstood by all familiar with the vexed questions that so often arose in. 
cases arising out of the former openings to settlement of the Oklahoma 
Territory, where the question was as to whether an individual was over 
the line or not at the instant of starting. Also to prevent individuals 
who owned the lands adjoining the Outlet from obstructing those seek- 
ing homes therein by refusing to allow them to congregate on their lands 
preparatory to making the run. To avoid these complications, the 
President made this reservation to enable all intending to enter lands 
to congregate on this strip aid thereby get an even start. 

By this proclamation, the reservation thus made was on the east side 
of the Outlet, as well as upon all the other sides. It must-be assumed 
that it was known to the. President and the Secretary of the Interior 
at the time the proclamation was promulgated that the Indian reserva- 
tions of the Kansas, the Osages, the Poncas and Otoes and Missourias 
immediately joined the Outlet on the east, yet there is no inhibition in 
the proclamation from settlers entering from those reservations or the 
-one hundred feet reservation created by the proclamation. 


536 DECISIONS RELATING TO THE PUBLIC LANDS. 


-~ It was this proclamation, made in pursuance of the act of Congress, 
and containing rules and regulations made by the Secretary of the 
‘Interior for the opening and settlement of the land, that was the guide 
by which all those intending to enter the territory should be controlled. 
It was formally promulgated, it bore the signature.of the President of | 
the United States, and the great seal of State. By it all persons were » 
invited to the one hundred feet reservation, regardless of which part 
of the land it might be, either in imagination or reality, located. No 
other public or official pronunciamento was made, and the only author- 
itative, official or legal utterance is contained therein. 

The statements made in the case of Cagle v. Mendenhall are some- 
what misleading. In reference to the instructions issued and publicity 
given to them, as stated therein, it is only necessary to say that there 
is no official record in this Department of the same. There were sev- 
eral telegrams sent from the office of. the Secretary of the Interior to 
private individuals, but none to any government officials, in relation to 
this matter, The instructions of September 5, 1893, referred to, is a 
telegram from your office to “Emmet Womack, special agent.” This is 

signed by the Commissioner, but does not purport to be given under 
the authority of the Secretary of the Interior: 

In every one of the communications sent from the Department, with 
the exception of that of September 13, to Ned P. C. Gould, which will . 
be adverted to hereafter, the inionmation is that. jngendie settlers 
will be prohibited from ae the run from “ Indian reservations,” but | 
_ there is no mention of the one hundred foot ap; or inhibition from 
making the run from the same. 

If, as before stated, the President’s proclamation: created the one 
' hundred foot strip on the cast side of the Outlet and persons made the 
run from there in good faith, can it be said that the ronte they traveled to 
get to the strip disqualified them from making an entry? I think not. 
I do not believe it is within the power of the executive branch of the 
government to fix the qualifications of one making a homestead entry. 
Congress, the law making power, has done this, and the right of the 
individual can not be enlarged or abridged by executive order. The 
only disqualification fixed by Congress was that no one-should “acquire 
any of said. lands” who entered upon or oceupied any part thereof 
‘except in the manner prescribed by the proclamation of the President 
opening the same to settlement.” The purpose of this was well under- 
stood. It was to give all persons, from every part of the country, an 
even chance to secure a home, and prevent those in the immediate _ 
vicinity from securing the choice lands. Following this declaration. 
by Congress, the Secretary of the Interior, under direction of the 
President, prescribed ‘rules and regulations not inconsistent with this 
act” which were incorporated in the proclamation. By this the one — 
hundred foot strip was solemnly set apart for occupancy by the settlers, 
and there was no direction as to how parties should travel to get to it. 

The only theory upon which the Secretary of the Interior could pos- 
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sibly prevent persons from makin e the run from these fain reserva: 
tions was that, under the laws and treaties with the tribes, white people 
were not allowed therein, and were trespassers, and could be forcibly 
‘and summarily removed as such. But, if, in ignorance of this fact, 
they actually did. get into the reservations, can this in. any just and 
legal sense be said to disqualify the individual from making a home- 
stead entry in the Outlet? J do not sounderstand it. And if they 
passed through the Indian reservations and got on to the one hundred 
foot strip, and’made the run from there in good faith, should they be 
deprived of their homestead rights? I find myself unable to yield 
assent to such a proposition. If the settler were guilty of a crime 
either against the United States or the Indians he would not be dis- 
qualified from availing himself of the right to make a homestead entry. 
_ A question similar to this, at least bearing upon this proposition, was 
- decided in the case of Madella O. Wilson (17 L. D., 153). By the Pres- 

ident’s proclamation, the Sisseton and Wahpeton Indian reservation 

was opened for settlement, and it contained this: 

Warning, however, is hereby given that until said lands are opened to settlement, 
as herein provided, all persons, save said Indians, are forbidden to enter oe ‘lie 
_ Same, or any part: thereof, ! 

It seems that the entrywoman entered the reservation prior to the 
hour of opening, and your office held her disqualified, citing certain 
Oklahoma cases in support thereof, In reversing your office judgment, 
‘Mr. First Assistant Secretary ol after compartie the tivo SORUUECS: 
said : 


Now, I submit that the Presideut of the United States: nuder this section, has no 
authority to declare a forfeiture of the right of this woman who went upon ‘ins right 
of way of the Hastings and Dakota Railroad Company. a few minutes before the 
land was subject to entry. There is neither an inherent nor an iniplied power vested 
in the executive to visit such a penalty upon the entrymau. 

While the proclamation warned all people not to go upon the lands until they 
were opened for settlement, and they were forbidden so to do, yet, there is nothing | 
in the statute which anthorized the injunction, or justified the visiting of the pen- 
alty of. the forfeiture of the right upon: her for so doing. Indeed, the proclamation 
does not attempt to do so, - 4 : 


‘This doctrine was affirmed by Mr. Secretary Smith in Edward Parant 
(20 L. D., 53). | 
Notwithstanding the parties in these two cases were trespassers on 
the Indian reservations, to the same extent exactly as Brady was, yet 
it was held that they were not disqualified from exercisin 8 their home- 

stead right. | | 

As has been said, Congress fixed the adaeations of a homestead 
enotryman. It eninow ered the Secretary of the Interior, under direc- 
tions of the President, to formulate rules ahd teeulations: not incon- 
sistent with the act, under which that right might be exercised. This — 
was solemnly done. _ Now, has the Secretary, in himself as such, acting 
alone, the power of abiideine or changing those rules? 
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-It will be senesded: if he has such power, iiiat it must be deus with 
the same degree of solemnity, and given the same publicity as the © 
original rales contained in the President’s proclamation, and in addition 
it must be in conformity with the law. The statute, as quoted above, 
requires that the rules and regulations “for the occupation and settle- 
ment of said lands, to be incorporated in the proclamation of the Pres- 
ident,” ‘shall be issued at least twenty days before the time fixed for 
the opening of said lands.” 
The only declaration of the Secretary that there was no one hundred 
foot strip on the east of the Cherokee Outlet was a telegram sent to Ned. 
C. P. Gould, dated September 13, 1893. The telegram is not addressed 
to any officer of the government, oa is evidently to a private citizen. 
It can not, in my judgment, be maintained that this information, given 
to a private citizen, is sufficient in itself to abrogate the rules and reg- 
ulations contained in the proclamation. But, conceding for sake of 
argument that it could, then it must be admitted that it was a change 
in the proclamation, and. was in the nature of a new rule. . Hence, it 
follows that at least twenty days’ notice before the opening was not 
given of this new regulation, and it was therefore not in conan 
with the statute. 

. The same may be said of all the telegrams sent, 

The earliest one—that to Harding and Riddell—was dated August. 
28, but nineteen cays before the opening. 

7 It appears that A. P. Swineford was the ‘ as »” who had char ge 
of the opening of the Outlet. 

There is nothing of record in this office to show that he was informed 

of this attempted change in the proclamation. He was telegraphed to 
about a number of other matters. For instance, on August 24, he was 
directed by the Secretary to “require those going upon Strip to do 
work to give obligation not to appear before those in charge of booths 
until September 14.” (L. & R. Mise. 270, p. 257.) The Secretary of 
War was notified the same day that it would be necessary for those 
entering to do work to have permit “from A. P. Swineford, Inspector,” 
to enter. (Id. 258.) Again, on September 11, the Secretary issued an 
order directing how trains should be run on the railroad, and wired 
Swineford: “You will see that the accompanying order is given due 
publicity and properly executed.” (Id. 361.) On September 14, the 
_ First Assistant Secretary advised Mr. Swineford, in answer to a request 
for information as to the rights of persons to enter lands, ““who have 
not had the benefit of the homestead laws.” In reply he said: ‘that 
the matter of making entries in the Outlet is governed entirely by the 
President’s Proclamation of August 19, 1893, and the laws therein 
referred. to.” 

These several instructions to the Inspector are quoted sinoly for the 
purpose of showing that in relation to all matters considered of public 
interest he was required to give pepe to the ane or follow the 
President proclamation. a 
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- It may be said that those entering from the east gained an advantage 
in securing land on that side over those entering from the north or 
south. There is, in my judgment, no force in this pro position. It is 
true, they did not have the same distance to travel, but the same is 
true of those who were fortunate enough to get desirable lands close to © 
the other points of starting. In other words, all the seekers could not 
find homes on or near the lines, and some were forced to go further into. 
the interior. If, however, those running from the east did gain an | 
advantage in the distance they had to travel over those from other — 
‘points, they were there by authority of the proclamation, and under 
the statute this was all that was required. The contestant Brady took 
his chances with the others that ran from that point. He had no greater 
advantage over those than did the others starting from the other lines 
that made selections close to the place whence they started. 

There is nothing in the testimony in this case to show that Brady 

had any knowledge of or information upon the subject of the dispatches 
that were sent from this Department. It is certainly going to the 
extreme to say he should be disqualified when he acted in ignorance of 
any attempted change in the proclamation. The testimony shows that 
he had been on the Indian reservations frequently before the opening. 
The same is true of McDonald. In fact, McDonald at the time was 
farming some land in one of them on a iaaa. 
_ I ean not escape the conviction that Brady was not disqualified from 
making the homestead entry by reason of having made the run from the 
point where he started. He was the prior settler-on the land, and is 
therefore entitled to make homestead entry of the same. 

The case of Cagle v. Mendenhall is overruled, and your off ce decision 
reversed. | 


ly 


DOLLES », HAMBERG GonsoL mee Mrinzg Co. 


Motion for review of departmental decision of August 8, 1896, 23 
L. D., 267, denied by Secretary Francis, December 23, 1896. 


RAILROAD GRANT—LANDS EXCEPTED—PRE-EMPTION CLAIM. 
Sr. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. 


A DEG: emptor ‘che makes homestead entry of a part of the aid embraced within 
his filing thereby abandons all right under his pre-emption claim, and though | 
the filing may not, at such time, be canceled on the record, it is thereafter not 
evidence of the existence of a pre-emption claim, and will therefore not defeat 
the operation of a railroad grant, as to the tract not included in the homestead 
entry. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
(I. H. 3.) | ber 23, 1896. CW. C. P.). 


I have considered the appeal of the St. Paul, Minneapolis and Mani 
toba Railway Company from your office decision of March 28, 1896, 


540 DECISIONS RELATING TO THE PUBLIC LANDS. 


refusing its application to list the SW. 4 of the NE. 4 of Sec.15, T.127N., 
RB. 37 W,, St. Cloud (formerly Fergus Falls) land district, Minnesota, 
as passing under the grant for the benefit of said company. 

This land is within the primary limits of the grant for the benefit of 
the St. Vincent extension of said railroad, made by the act of March 
3, 1871 (16 Stat., 588). 

On March 16, 1868, one Sidney L. Fish; filed pre- -ewption declar atory — 
statement, covering this and other tracts, alleging settlement Decem.- - 
ber 20, 1867. On June 10,1871, he made homestead entry for the other. 
lands in his declaratory statement, but omitting from such entry the 
tract here in question. | 7 | 

On July 20, 1872, G. W. Lampman filed pre-emption declaratory 
statement for this tract with others, alleging settlement July 15, 1872, 
but made no effort to perfect such claim. 

On December 26, 1891, the company applied to list this tract, which — 
application was najecred by the local officers.. Upon appeal to your 
office their action was affirmed upon the theory that Fish’s pre-emption 
claim of record at the date of the act making the grant to said company. 
served to except said tract from the operation of the grant, the case of — 
Bardon v. Northern Pacific R. R. Co. (145 U. S., 535,) being cited in 
support of that conclusion. 

It is urged upon appeal here that the Bardon case is not in point, 
because in this case the grant was not one taking effect at the date of 
the act making it, but was by the provision of the law to take effect at’ 
the future time and only upon the performance of certain acts by the 
beneficiary thereunder. In support of this contention the decision of 
the supreme court of the United States in St, Paul and Pac. R. BR. Co. 
v. Northern Pacific R. R. Co, (139 U. 8., 1), is cited. 

By the act of March 3, 1857 (11 Stat., 99), a grant was made to the | 
Territory of Minnesota to aid in the construction of certain railroads. 
On July 12, 1862 (12 Stat., 624), a joint resolution was passed by Con- » 
gress authorizing a change of location of one of the lines of road 
provided for in the act of 1857. By the act of March 3, 1865 (13 Stat., 
526), the grant made by the act of 1857 was enlarged and the time for 
the completion of the railroads extended. The act of March 3, 1871 
(16 Stat., 588), authorized another change in the branch line of the St. 
Paul and Pacific RB. R. company to St. Vincent, “with the same provi- 
sional grant of lands to be taken in the same manner along said altered 
lines as is provided for the present lines by existing laws.” To this act 
there is, however, a provision in the following words: 

Provided, however, That this change shall in no manner enlarge said evant and 
that this act shall only take effect upon condition of being in accord with the legis- 


lation of the State of Minnesota, and upon the further condition that proper releases 
shall be made to the United States by said company, of all lands along said aban- 


doned lines from Crow Wing to St. Vincent and from St. Cloud to Lake Superior, 


and that upon the execution of said releases such lands so released shall be sonsid- 
ered as immediately restored to market, waeOt further legislation. 
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In construin g this act the supreme court said: 


The line authorized, or supposed to be authorized, under the act of Mareh 3, 1871 
was distant many miles from the line projected in 1869, and the map of its definite 
location, approved by the Secretary of the Interior, was not filed with the commis- 
sioner of the general land. office until December 20, 1871. The release required by 
the act of March 3, 1871 was not made by the St. Paul and Pacific Railroad Company 
until December 13, 1871, and a forma] release to the United States by the company 
was not executed until the 19th of that month. It was only upou the execution of 





that the act took effect. The act did not make a grant upon condition subsequent, | 
There was no condition, for a breach of which any forfeiture of a grant could be 
required, for no grant passed until the consideration for it, the relinquishment of 
the old lines with the lands along them, was given.. The transaction was in the 
nature of an exchange, by which the right was given to the company to construct 
new lines with proportional grants, in consideration of its reliuquishing certain old 
lines, with their accompanying lands. The new rights were to vest with the relin- 
quishment of the old rights. The transfef. was to be mutual and simultaneous. 
- There was, therefore, no operative grant until there was an effective release, and 
' whichever date be taken—whether December 13 or 19—it was subsequent to the 
definite location of the Northern Pacific Railroad Company in Minnesota. A map 
of that location approved by the Secretary of the Interior, was filed, as stated above, 
‘in the office of the commissioner of the general land office on the 21st of the previous 
November. No grant, therefore, was in existence of any lands to any other company, 
which are claimed by the plaintiff in this suit, at the time of the definite location of 
its route, (189 U. 8., 1-16). | 


It has. been decided that the release presented by the company did 
not become operative until it was filed in this Department and accepted — 
by the Secretary on December 19, 1871, and that the grant in question 

became effective on that day. oe Paal Minnespols and Manitoba es 
Co. v. Bergerud (23 L. D., 408). | 
The condition of a tet of land at that date determines sieiiee it. 
passed under said grant. Fish’s pre-emption declaratory statement 
made March 16, 1868 had not been formally canceled upon the records 
of your office, and his homestead entry for the sameland, except the 
tract here in question, was also of record. That is, the record shows 
two claims by the same person under the settlement laws. Fish after-_ 
wards submitted final proof under his homestead entry, which was 

approved and final certificate issued. — | 

In the case of Fish 7. Northern Pacific Railroad Compant (23 L. D., 
15), the effect of a pre-emption filing of record at the date a grant to a 
railroad company takes effect, is fully discussed, the conclusion being 
that, an uncanceled pre-emption filing of record at that date serves to 
except the land from the grant. This conclusion is based, in part at 
least, upon the decision of the supreme court in the case of Whitney ». . 
Taylor (158 U.S., 85), The underlying proposition in these cases is 
stated in the supreme court decision, where, after referring to other 
cases involving similar questions, the following language is used: 


Although these cases are none of them exactly like the one before us, yet the prin- |. 
ciple to be deduced -om them is that when ou the records of the local land office 
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there is an existing claim on hie part of an individual under the ‘hgueaesea or pre- 
emption law, which has been recognized by the officers of the government, and has 
not been canceled or set aside, the tract in respect to which that claim is existing is 
excepted from the operation of a railroad land grant containing the ordinary except- 
ing clauses, and this notwithstanding such claim may not be enforceable by the 
claimant, and is subject to cancellation by the government at its own suggestion, or 
upon the application of other parties. It was not the intention of Congress to open 
a controversy between the claimant and the railroad company as to the validity of 
the former’s claim. It was enough that the claim existed, and the question as to its 
validity was a matter to be settled between the government and the claimant, in 
respect to which the railroad company was not permitted to be heard. 


It is necessary to apply this rule to the case here presented. It is 
contended in support of the appeal that by omitting the tract here 
involved from his homestead entry, ‘‘I‘ish, in law, abandoned all claim 
and surrendered all the rights he ever had thereto under the pre-emp- 
tion law”—the case of Nix v. Allen (112 U.S., 129), being cited in sup- 
port of the contention. In that case the court said specifically that one 
who, having filed pre-emption declaratory statement for a quarter- 
section of land, afterwards made pre- ia entry for one-fourth of 
said quarter- Sectiou 
in law thereby abandoned her settlement on the other three quarters of the quarter 
section for the purposes of pre- -emption and surrendered ali the pre-emption rights 
she ever had in them. 

This ruling has been followed by this Department in the case of 
Holm v, St. Panl, Minneapolis and Manitoba Ry. Co. (16 L. D., 251), 
and the land thus omitted from final proof was held to have passed 
under a grant taking effect subsequently to the date of such proof. 
These cases do not, however, cover the exact question involved here. 

The act of May 20, 1862 (i2 Stat., 392), known as the “homestead 
’ law,” and afterwards incorporated into the Revised Statutes as section 
2289, declares that one possessing certain prescribed qualifications 
‘‘shall be entitled to enter one quarter-section or a less quantity of 
unappropriated public lands, upon which such person may have filed a 
pre-emption claim.” The ruling of this Department has been from the 
first that a transmutation of a filing exhausts the pre-emption right. 
It has further been held that one who makes homestead entry for a 
part of the land covered by his pre-emption filing thereby abandons 
his pre-emption claim. In the case of Neilson v. Northern Pacific 
Railroad Company (9 L. D., 402), it was said: 

It-is clear, that the making homestead entry of another tract was an abandonment. 


in law of his claim to that part of the tract covered by his pre- -euption filing which 
was not embraced in his homestead entry. 


In Northern Pacific Railroad. Company v. Harris (12 ie D., 351), it 
was said: 

‘It appears from the record that Harris—May 1, 1880—changed his pre-emption 

filing and made homestead entry of that part which embraced the land in the even 


section. In so doing he abandoned his filing for the land in the odd as well as that in 
the even section, and exhausted his rights and privileges under the pre-emption law. 
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Tf the rule laid down in these decisions 18 to prevail it must be held. 
that the tract in question here was free from claims at the time the . 
grant took effect and passed to the company. | : 
~ The record in this case showed the filing of Fish, because it had not 
been formally canceled; that is to say, no formal sey. appeared 
upon-the record to the effect that said filing, and the claim evidenced 
_ thereby, had been abandoned. The same record showed, however, that 
Fish had taken such action as constituted, in law, an abandonment of 
his pre-emption claim. It cannot be said in view of this condition of 
affairs that the record showed an existing claim. If Fish had filed in 
the local office a.formal relinquishment of his claim and this fact had 
been noted on the record, but no formal cancellation noted, it would not 
be held that his claim still existed, or that the record showed its exist- 
ence. He did not file a formal relinquishment, but he did that which 
just as unmistakably and effectually evidences his abandonment of all — 
claim under his filing. As a matter of law Fish had abandoned his 
claim under the pre-emption filing before the grant to the railroad 
company took effect, and the records of the land department disclosed 
this fact. Fish afterwards submitted final proof under his homestead 
_ entry in 1876, In which it is shown that he had lived on .the land cov- 
ered by it, from June 10, 1871, to the date of said proof. This shows 
that he had in fact, as well as in law, abandoned all claim to the tract 
here in question, prior to the date the grant took effect. The tract 
involved was free from claim when said grant took effect and passed 
to the company thereunder. 

The decision appealed from is reversed. 


RATLROAD GRANT—INDEMNITY SELECTION—SECTION 5, ACT OF MARCH 
oO, 1887. 


‘Humiston v. Nor?rHERN PActric BR. R. Co. BY AL. 


The occupancy of land for the sole purpose of speculating in the improvements 
thereon does not constitute a bona fide Bpntloment that will except the land from 
indemnity selection. 

An indemnity selection must fail in the abaenes of a valid basis therefor. 

_ The odd-numbered sections withiu the limits of the Yakima Indian reser vation did 
not pass under the grant to the Northern Pacific company, and afford legal bases | 
for indemnity selections by the company. . 

The right of a purchaser from a railroad company to perfect title under section 5, 
act of March 3, 1887, where the title of the company fails, takes precedence over 
a ii coy aalverse timber culture application. . 


\ 


Serctin y Francis to the Commissioner of the General Land Office, Decem- | 
(I. H. L.) 7 | ber B35 1896.0 : | (J. 1.) 


‘This case involves the 8. 4 of the NW. 4 and the N. 4 of the SW. 4. 
of section 3, T.15.N,, R. 45 E,, Walla Walla land district, Washington. 
On eae 18, 1890, ali Humiston filed his appieauen to make 
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_ timber culture entry of said. tracts, which was received, noted, and held 
by the local officers subject to the claims of the Norther Pacific Rail- 
road Company, who were immediately notified of said application. 

On September 2, 1890, the company filed a written protest against 
said application to enter, alleging: | 

‘That its map of definite location was filed on October 4, 1880: @) 1 ‘That said tracts — 


were embraced in its indemnity selection list No, 2, which. was on December 17, 1883, 
filed in the district office, and approved and certified by the locai officers: And (8) 


_. that said tracts are within the indemnity limits of the company’s grant, and have | 


- never been and are not now, subject to any rights or claims adverse to the company’s 
right to select them as indeinnies 

A hearing was ordered and had; at which Thomas J. Adams as pur- 
chaser of said tracts from the ao company, was permitted to 
intervene; and witnesses were examined in the presence of all parties. 

On May 8, 1891, the local officers found that said tracts were not sub- 
ject to selection by the company, aud recommended that Humiston’s 
application to make timber culture entry of them, be allowed. , 
_ An appeal was taken, and on April 30, 1895, your office found that 
the tracts in controversy, on December 17, 1883, were not occupied. by 
a bona fide settler within the meaning of the settlement laws, and were 
subject to selection by the company on that date. Consequently, your 
office reversed the decision of the local officers, anc rejected Humiston’s 
timber culture application. 

Humiston appealed to this Department and. specified as errors: 


(1) That the finding of your office that the tracts in controversy on December 17, 
1883, were not occupied by a bona fide settler, and were subject to selection by the 
company was erroneous: (2) That the company’s selection list No. 2 filed December _ 
17, 1883, was illegal, and ineffective, because uo lands lost in-place were specified 
therein as a basis for the selection of the tracts in question as indemnity: (8) That 
notwithstanding stibsequent orders, rules and regulations of the Land Department, 
the company did not specify any lands lost in place as basis for the selection of the 
tracts aforesaid, until August 30, 1892,—more than two years after the filing of 
Humiston’s application to make entry: (4) That the lands finally specified as basis 
for the selection, to wit: odd-numbered sections within the Yakima Indian reserva-. 
tion, were not a lawful sufficient basis, inasinuch as no lands in place were ever lost . 
by the company within said Indian reservation: And (5) that on August 18, 1890, 

the date of Humiston’s application, said tracts were part of the public ie ae and 
legally subject to entry by him. 


It was proved that in the year 1887, Thomas J. Adams bought the 
tracts of land in controversy from the Northern Pacific Railroad com- | 
pany, paid for them, and received a warranty deed therefor. He also 
bought and paid for the improvements on said land of one S. G. King, 
who claimed to have been a bona fide and duly qualified settler on said 
tracts, on December 17, 1883, the date of the company’s selection. 
The evidence by a clear preponderance justified your office in finding 
that said 8. G. King was not a bona fide settler and that hé occupied 
anc. held possession of the land solely for the purpose of speculating on 
the improvements thereon; and in holding that said tracts were sub- 
ject to the selection made by the company, Provided, such selection 
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were made in accordance with law and the rules. and regulations of the 
‘Land Department, and prior to the filing of Humiston’s application to 
make entry. 

It appears by the records of your office that the soinal selection 
list No. 2 of December 17, 1883, designated no bases in support of the 
selections contained (isrein’ That on October 26, 1887, the company 
in support of said selections, filed a list of alleged losses in bulk, not 
arranged tract for tract with the selections, and consisting wholly of 
odd-numbered sections of land lying within the Yakima Indian reserva- 
tion which was then unsurveyed: That on August 3, 1892, the company 
filed an amended list of its selections of December 17, 1883, rearranged 
so as to designate the losses tract for tract with the selected lands: 
According to said rearrangement, a “ part of section 35, T. 8 N., R. 15 
E.,” was designated as the basis for the selection of fie SW. 4 of the 
NW. 1.of section 3, T. 15 N., R. 45 E. (part of the land involved 
herein): and part of section re T. 9 N., BR. 15 E., was designated as 
basis for the selection of the other three forties of the land involved.. 

It further appears that on J anuary 25, 1896, the company filed another 
amended list from which it omitted inant of section 35, T. 8 N., R. 15 


E.,” as a basis for the SW. 4 of the NW. 4 of section 3 ‘aforesaid, and 


substituted in lieu thereof the SE. 1 of the SE. £ of section 3, T. 6 N., 
~R.16 E., which was also within the Yakima Indian reservation, and 
_ which for other reasons stated in your office letter of October 27, 1896, 
filed in this case, was not a legal basis for an indemnity selection. 


It follows that the company’s selection of the SW. 4 of the NW. 4 of - 


section 3, T. 15 N., R. 45 E., is invalid, and must be rejected, because | 
it is not sauoried, by any anificient basige 

Ever since the case of Dellone v. Northern Pacific Railroad company, 
decided March 2, 1893, and reported in 16 L. D., 229, this Department 
has held that cae namnbercd sections of land within the limits of the 


Yakima Indian reservation did not pass under the grant to the North- - : 


ern Pacific Railroad Company, and that they afford proper and legal 
bases for indemnity selections by the company. It follows, therefore, 
that the company’s selections of the SE.4 of the NW. 4, and the: NE.4_ 
of the SW. 4+ and the NW. 4 of the SW. 4 of section 3, T. 15 N., R. 45 
i., are valid and must be approved, and that Humiston’s application to 
make timber culture entry must be rejected as to the three forty-acre 
tracts last above described. 

It appears by the evidence that the intervenor, Thomas J. Adams, on 
July 15, 1887, in good faith purchased from the railroad company the 
SW.4 of the NW. 4 of section 3, T. 15 N., R. 45 E., (together with the 
other three forty-acre tracts, above described), for valuable considera- 
tion which has been duly paid, and has improved and cultivated the 
same at great expense. Therefore, your office is hereby directed, to 
permit said Adams, at any time within sixty days after service of 
notice that this decision has become final, to make application to 
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_ purchase said SW. 4 of the NW. { of section 3, T. 15 N., R. 45 E., from 
the. government under the fifth section of the act of March 5, 1887 
(24 Stat., 556); and in the meantime, and until the result of such 
application shall have been determined, action on Humiston’s applica- 
tion to make timber-culture entry of said SW .4 of the NW. 4 2 of section 
3, Shall be suspended. 

Your office decision of April 30, 1895, is eee modified as indicated . 
by the foregoing: directions. : 


MINING CLAIM—ADVERSE—TIME ‘OF FILING. 
GIROUX v. SCHEURMAN. 


The local officers are not réquired to trausact business out of office hours, and may 
therefore properly refuse to accept and file an adverse claim tendered out of 
office hours on the sixtieth day of publication ; but if such claim, so tendered, 
ig percent aes filed it must be peeerded as filed in time. | 


— Secretary Francis to the Ons ne: of the Gener ig Land Office, Decem- 
_ (LL-H...) : ber 28,1896. (P. J.C.) 


It appears that George Scheurman made application for patent for 
the Tough Nut lode claim in Prescott, Arizona, land district; that 
notice thereof was given by publication, commencing June 14, 1895. 
The sixty days period within which adverse claims should be filed, as 
provided by section 2325 (Revised Statutes), expired August 13. 

Joseph L. Giroux presented an adverse, which was endorsed as fol- 
lows: “Filed in U. 8. Land Office, eure 13, 1895, at 8:30 P, M.” 
Then follows this endorsement: | 

Rejected as au adverse this 14th day of August, 1895, being filed’ out of time, but 
allowed as a quasi contest. 

From this action of. the register Giroux appealed, and your office, by 
letter of November 6, 1895, reversed his action, whereupon the appli- 
cant prosecutes this appeal: 

The General Circular (February 6, 1892), on page: 107, in reference to ; 
the duties of registers and receivers, says: — 
They will be in attendance regularly at their offices, keeping the same open for 
the transaction of business from 9 o’clock A. M., till 4 o’clock P. M., eto.; .. . 


applications to make entry can not be received by the register or peceiter out of 
office hours, nor elsewhere than at their offices, etc. 


‘The register rejected the adverse doubtless on the bison that the 
official day closed at 4 o’clock P. M. While this is true, and while he 
might under the rule have refused to accept and file the adverse after 
that hour, he did not so refuse, and having accepted and filed said . 
adverse after office hours on the sixtieth day of publication, it will be 
treated as having been filed in time. In the case of the “Dolly Var- 
den” mine (Copp’s U.S. M. L., 262) the adverse claim was presented on 
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Sunday and accepted by the local officers. Your office reversed: this” 
action. On appeal, Mr. Secretary Seburz said: 


While itis true that officers are not expected nor spanired to transact business 
out of office hours or on Sunday, still there is no law of the United States prohibit- 
ing them fron: doing such business. Nor am I able to find any law of the State of 
- Nevada which prohibits the transaction of ordinary business on the Sabbath day. 


Both of said officers ini ight properly have refused to receive such application either 


out of office hours or on the Sabbath day, but the receiver did receive the adverse 
claim and filed the same, and by so doing, if suit was commenced within the time 
prescribed by law, I am of the opinion that the rights of the appenente were pro- 
tected. Your decision is therefore reversed, 


In Sears v. Almy (6 L. D., 1), it was. held that the entry was. a not 
invalid because allowed outside of office hours.” | 

These cases are cited with approval in John W. Nicholson (9 L. -p, 
54; see also McDonald e¢ al. v. Hartman ef al., 19 L. D., de and Kelso 
% J aneway et al., 22 Id. , 242), 
— Your office judgment is therefore affirmed. 


OKLAHOMA LANDS—QUALIFICATION OF HOMESTEADER. 
BONNETT v. JONES. 


’The spacieie provision in section 20, act of May 2, 1890, limiting the right of homies 
stead entry to persons not ‘‘ seized in fee sitapls of one hundred and sixty acres, — 
_ ete.,” is not repealed by the general provisions in section 5, act of March 3, 1891, 
| , amending section 2289, R. S. - 
A. tax’sale in the State of Kansas does not spanks to divest the original ‘owner of 
title until a deed is made thereunder, and, prior to such time, would therefore 
not relieve an entryman from the disqualification nmposed by section 20, act.of — 
May 2, 1890, upon persons who are ‘‘seized in fee ee of one hundred and | 
sixty acres of land.” . 


Secretary Franeis to the Commissioner of the General Land Once Decem- 
(L. H. L.) | ber 23, 1896. (W. F. M.) 


The land involved in this case is the SE. 4 of section 5, township 16, 
range 7, in the land district of Kingfisher, Oklahoma, and is. ee | 
in the homestead entry of James Jones, made May 14, 1892, and 
against which William J. Bonnett filed an affidavit of contest on May 
20, 1892, alleging his prior settlement. Upon this issue a hearing was 
fad and upon the question of fact thus presented the register. and 
receiver found for the contestant. On appeal to your office it was 
found that ‘all the evidence tends to show that’ their settlements 
_ should be considered simultaneous,” and it was. . 
ordered that each of the parties take one-half of the zane according to the legal 
subdivisions embracing their improvements. oe 

From this decision both parties have appealed here. | | = 

The record discloses that on October 15, 1886, Jones made home- 
Stead entry of the SE. 4 of section 10, township 31, range 41, in the — 
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‘land district of Garden City, Kansas, that he commuted the entry to 
cash on November 12, 1887, and that patent issued therefor on June 
23,1889. The land was sold for taxes on September 1, 1891, and after 
-the expiration of the redemption period of three years provided by the 
laws of Kansas, a deed was made and delivered September 18, 1894, | 
and filed for record September 24, 1894. 

_ In section 20 of an act efiiitied “An act to provide a oni 
government for the Territory of Pe anor etc., Benes May 2, 
-1890, it is provided that | 

no person who shall at the time be seized in fee simple of a hundred and sixty acres 
“of land in any State or Territory, shall hereafter be entitled to enter land in said 
Territory of Oklahoma, 26 Stat., 81. 

This is a special provision enacted with sale reference to lanids i in the 
‘Territory of Oklahoma. Section 2289, of the Revised Statutes, as 
amended by section 5 of. the act of March Oy ‘1891 (26 Stat., 2020); pro- 
vides that: ) | ' 


_ no person who. is the proprietor of more than one hundred and sixty acres of land 
in any State or Territory, shall acquire any right under the homestead law; 


but there is no theory of construction upon which this general provi- 
sion can be said to have Tepealed or modified the special one affecting 
Oklahoma lands. | | 

- Construing the laws of Kansas providing for the sale of lands for 
‘the non-payment of taxes, the auEEGme court of that State has said 
that 


eat the time of sale the purchaser acquires an interes which ripens into a title only 

‘on the execution of a deed. The title passes by the deed; till then, it remains with 

the original owner. This is manifest’‘from the express ishnnee of the sections of | 

‘the statute heretofore referred to. It is also the general voice of the authorities. 
Douglass v. Dickson, dl Kansas, 310. 

It is conclusive, therefore, that Jones WAS, at the time of his entry, 
the owner of one hundred and sixty acres of land in the State of Kan- 
sas, and was, on account thereof, disqualified. to enter land in Oklahoma. 

The decision appealed from is reversed, Jones’ entry will be canceled, 
and Bonnett’s application will be allowed. | 


PRACTICE—JURISDICTION—LOCAL OFFICERS—DISMISSAL. 
LAMB », ADAMS. 


The receiver, acting alone, has no authority to aianise a contest, and such Rouen 
cannot be validated by a subsequent joint notice thereof from the register and 

_- Teceiver. . 

‘Secretary Francis 6 the Commissioner of the General Land Office, Decem- 

(1. H. 1.) ber 23, 1896. — (J.L. McC.) 


At9 A. M., November 2, 1891, there were received at the local office 
‘by. mail the homestead applications of Marion A. Adams and Mialbert 
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WwW. Barbe The application of the former was for the EK. $ of the SE. 4, 
the SW. 4 of the SH. and the SE. 4 of the SW. 4, Sec. 3, 1. 48 N., R.. 
li W., Ashland land district, Wisconsin. and that of the latter was for: 
the SE. 4 of said Sec. 3. The applications were, therefore, in conflict 
-as to ihe east half and the southwest: quarter of the SE. 4 of See. 3., 
There were received also a number of other applications Contlichne 
_ with those of Lamb and Adams, but either through failure to prose. 
-eute their claims or by withdrawal thereof, the obner applicants have. 
been eliminated from the case. | 

The local officers allowed Adams to make entry for the land deser ibed, 

in his application. 
- November 11,1891, Lamb filed an amended ancient to eater the 
SE. 4 of said section, This application was accompanied by affidavit. 
danniue settlement in August, 1890, and continuous residence since _ 
that date. A hearing was ordered by the local officers for May 27; — 
1892, at 10 A, M.. 
_ The case was galled on the 5 ae and hour set for nennue: and the 
defendant Adams appeared in person and by his attorney. The plain- 
tiff Lamb did not appear, and the receiver on the motion of defendant’ 
dismissed the case for want of prosecution. At 10:16 A. M., Lamb — 
appeared with his attorney, who, when he learned that the case had’ 
been dismissed, moved for a reinstatement thereof, stating that it was 
the practice of the Ashland office not to dismiss a case for default that’ 
had been set for an hour certain, until the expiration of the entire 
hour, and that as the case was set for 10 A. M., it should not have been 
dismissed. until 11. A.M. The receiver admitted that the. practice had 
been as stated by Lamb’s attorney, and sent for Adams’s attorney, who. 
had left the office after the dismissal of the contest and before the 
appearance of Lamb. Adams’s attorney returned to the office and Lamb 
was called and sworn as a witness. © 

The attorney for Adams entered a special appearance and jipeuiea 
to the introduction of any testimony, for the reason that the case onee 
been dismissed, and asked for a ruling of the office. | | 
The receiver said: “The receiver does not understand that ng has 
jurisdiction to order the case to proceed at this time.” Whereupon - 
counsel for Lamb renewed his motion, ene his statement as 10" 
the practice of the office. . 

So far as the record discloses, there was no formal ruling by the 
receiver, but he allowed: plaintiff to call and examine his witnesses. 

At the conclusion of his examination of Mr.-Lamb, the attorney for 
the plaintiff invited Adams’s attorney to cross-examine the witness. 
Adams, by his attorney, refused to cross-examine the witness, stating 
that upon the dismissal of the contest he had sent away some of his 
own witnesses, and that until it was regularly reinstated according to 
the Rules of Practice he should refuse to participate in the trial. 
Upon pong. acid by the nee to disclose the names— ot the 
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witnesses who had gone away, he refused to do so. The plaintiff pro-_ 
ceeded with the introduction and examination of his witnesses, each of 
whom he invited the defendant to cross-examine, but the latter refused. 
When the plaintiff rested his case he stated that, as the defendant 
asserted that some of his witnesses had gone away, the plaintiff would 
agree to a continuance for any reasonable time to enable the defendant 
to procure his witnesses, if he desired to avail himself of the oppor- 
tunity. To this proposition defendant’s counsel made no response. 

June 18, 1892, attorneys for Lamb accepted personal s service of notice 
of Seis which notice was as follows: 

You are hereby notified that you having failed to appear at the hearing set for 
March 27, 1892, at 1) A. M., after due service of notice on January 25, 1892, the above 
entitled case (i. e., Lamb v. Adams) was dismissed by us on motion of attorney for 
Adams, for want of prosecution. You are allowed thirty days from this date in 
which to appeal from this decision to Hon. Commissioner General Land Office. 

(Signed) H. L. Bussu, feg., 
RAC, Huypiaurr, ive. 

Lamb appealed from the above decision, and on April 6, 1893, your 
office decided that no right was acquired ee settlement prior to ‘‘ mid- 
night Nov. 1-2, 1891,” and that as neither Lamb nor Adams “alleged 
settlement between that time and 9 A.M., November 2, 1891,”'at which 
time said applications were presented, they should have been noted as 
sinultaneously filed and the land put up to the highest bidder. 

Appeal was taken to the Department, and on March 19, 1894, the 
decision of your office was modified, it being held that, as both the 
original application of Lamb pana of Adams were Basecbon affi- 
davits executed before the land was restored to entry, no rights were. 
acquired thereby; that Lamb, having presented his amended applica- 
tion, based on affidavits executed subsequent to the restoration of the 
and, should be permitted to have his amended een pice of 
peeod: 

Subsequently, on March 23, 1896, the Department revoked and 
recalled the decision of March 19, 1894, and held, under the decision - 
of the supreme court in the case of the Wisconsin Central R/ BR. Co. 2. 
Forsythe, 159 U. 8., 46, that the previous construction of the Depart- 
ment that the land involved was a part of the “surplus Omaha land” 
was error, and that the land was a part of the forfeited Wisconsin 
Central land and was restored to the public domain under the act | 
of September 29, 1890; that therefore both the original application of 
- Lamb and that of Adams were based on affidavits properly executed, 
and that their rights must be determined by.their settlement, and the 
case was remanded to your office for further consideration and decision 
in the light of the directions therein given. 

On August 5, 1896, your office held that, as the action of the register 
and receiver on June 18, 1892, in nis cous the contest, does not appear 
to have been taken until subsequently to the time when Lamb’s testi- 
mony was introduced, Lamb’s testimony as to settlement should be 
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eonmidered: and you. found, ‘for an examination of that bastion: that 
prior to September 29, 1890, Lamb had made settlement on said land, 
and was a settler enereen on September 29, 1890, and as Adams Hees 


a not claim settlement prior to 1891, Lamb has shown a superior right, » 


and you held Adams’s entry for cancellation, i in so far as it conflicts with. 
Lamb’s application. : 

-Adaws appealed to the Department. 3 | 
In regard to the proceedings hereinbefore set. forth, it is clear. that 
the receiver (alone) was without jurisdiction either to dismiss or to — 
reinstate the contest. When Lamb appeared, with his witnesses, the 
case was properly pending before the local office; Lamb’s testimony 
and that of his witnesses was properly and romans taken; and every 
opportunity. was afforded Adams aud his witnesses to. submit: their 
testimony. By failing to appear and defend Adams placed himself: in. 
default. If it be said that itis only.a technical default, the answer is, — 
Adams has chosen to stand upon a technicality; his counsel moved the | 
dismissal of the case, objected to its reinstatement, refused to cross- 
examine Lamb and his witnesses, or to. stipulate for a continuance at 
which the alleged absent witnesses might be heard. Having chosen 
_ to rest his case upon a technicality, by that technicality he must a 

or fall. . : | 
This case is not “on all fours” with that of Bradford v Aleshire 
(18 L. D., 78), in which the Department held (see syllabus): 


Where the local office sustains a motion to dismiss, filed by a defendant who sub- 
“mits no testimony, and such action of the local offices is reversed on appeal, the case 


- should be remanded for the further action of said office. 


In the case at bar the local office did not sustain the motion to dis- 
miss; that action was taken, or attempted, by the receiver— who, 7 
acting alone, was Encompevent to grant one a motion. The contest 
was not dismissed. 

. The notice dated June 18, 1892, in which the register and receiver 
informed Lamb that the contest had been “dismissed by us,” for want 
of prosecution, was wholly ineffective. to validate the invalid action of 
- the receiver on the day of the hearing.’ It was given after the testi- 

mony had been regularly taken, and could not operate retr ospectively. 
For the reasons herein set forth, the judgment of your office in find- 
ing that Lamb was the prior settler on the land in controversy, and 
holding that he should be allowed to peer his enuy for the sano is — 
affirmed; | 


CAWoop v. DUMAS. 


‘ Motion for review of departmental decision of May 14, 1896, 22 L. Dz, 7 
585, denied by Secretary Francis, December 23, 1896. 3 
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RAILROAD. GRANT-INDEMNITY SELECTIONS—REARRANGED LISTS. | 


St, Pavt, MINNEAPOLIS AND MANITroBA Ry. Qo, ». LAMBECK os 
_ * REVIEW). - 


In the rearrangement of an indemnity list, under ‘the directions issued in the La Bar 
case, it is not essential that the rearranged list should be signed by the selecting 
agent of the company. 

A railroad company is entitled to six months from date of actual notice of the order 
issued under the La Bar ease in which to file rearranged indemnity lists. 


Secretary Francis to the Commissioner of the General Land Office, Decom- 
(I. H. 1.) | ber 23, 1896. | (G. B. G.) 


_ By departmental decision of February 17, 1896 (22 L. D., 202), your 
office decision of September 24, 1894, holding for cancellation the 
indemnity selection filed by the St. Paul, Minneapolis and Manitoba — 
Railway Company as to lots 16 and 17 of section 7, T. 122 N., R. 31 
W., St. Cloud land district, Minnesota, with a view to allowing the 
homestead application of Joseph Lambeck, was reversed. | 
- Motion for review of said decision was duly filed and entertained by. 
this Department, the same being returned for service March 27, 1896. 
The motion has since been filed: bearing evidence of service upon the 
company, and at the request of counsel an application for oral argu- 
ment was granted and the case Was duly argued, both a being 
represented. 

‘The land involved is within the indemnity limits common to both the 
main line and the St. Vincent Extension of said road and was included 
in the company’s list of selections made on account of the St. Vincent 
Extension, filed November 18, 1885. Its list contained also a list of . 
lands alleged to have been lost to the grant, equal in amount to the 
selected lands. 

Lambeck’s claim depends upon a homestead application a ceeniel 
on September 8, 1891, which was rejected by the local officers for con- 
flict with the company’s selection before referred to, from which action 
he duly appealed to your office. : 

The motion alleges that, 

The Hon. Secretary overlooked the fact, which appears by evidence accompany- 
ing the homestead application of appellant, that the land in question was actually, 


settled upon anil claimed by a qualitied pre- emptor prior to the pretended selection 
by the appellant railway company November 13, 1885. 


Accompanying: Lambeck’s | application to enter this land were two 
sworn statements made by him respecting settlements on the land 


_ involved. One is, that he settled in the month of September, 1887; 


built a house thereon, into which he moved his family, and has ever since 
continued to reside therein. The other statement is, that during the 
years 1884, 1885 and a part of the year 1886, one Pick resided on said 
land, with his family, and claimed the same as his homestead, and that — 
in 1886 said Pick abandoned the land. 
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- These statements were duly considered when the case was considered 
upon its merits. They do not sustain the specifications of error for the 
‘reason that Lambeck’s alleged settlement was made nearly two years 
after the original selection was filed, and there is nothing to show that. 
Pick was qualified to make, homestead entry of the land or tna he ever 


7 applied therefor. — 


The case of Railroad Company v. Griffey (143 U. 32), cited by 
counsel, has no application to the state of facts set eo in these affi- 
davits. In that case Griffey’s right had attached under his filing which 
had been duly placed of record prior to the date of the attachment of 

rights under the railroad grant. . 

In the decision under review it was held that (syllabus) : 


- Indemnity selections accompanied by designation of loss in bulk, made prior to 
the specific departmental requirement that lost lands should be arranged tract for, 
tract with the lands selected, onerate to protect the right of the company as against 
subsequent applications to enter, mare prior to said requirement, and the rearrange- 
ment of losses in accordance therewith. 

In departmental decision of October 14, 1993 3 (17 L. D., , 408), in con- 
sidering the case of La Bar v. N ornern Pacific R,. R. ©o., you were 
directed to— | 
call upon all railroad companies ene ponding indemnity selections to revise their 
lists within six months from the date of your order, so that a proper basis will be 
shown for each and all lands now claimed as indemnity, the same to be arranged 
tract for tract in aceordance with departmental requirements, and that all tracts 
formerly claimed for which a particular. basis has not been assigned in the manner 
prescribed, at the expiration of six months, be disposed of under the terms of the 
orders restoring indemnity lands without regard to such pr evious claim. 7 


In the decision under review it is stated that: 


Under the direction given by this Department in its iscnions in the case sof La Bar | 
v. Northern Pacific R. KR. Co. 7 L. D. , 408), this company was, during the month of 
December, 1893, called upon to re-arran ge its indemnity selections so as to designate, 
tract for tract, the lands lost in Binae, in lieu of which selections had been made. | 
| Acting under this call the company on June 6, 1894, filed its re-arranged list.in which | 
the same losses were used, but re-arranged to. show. the losses tract for tract with the 
lands selected in its list filed November 13, 1885. ; 

Your office decision holds that the company 8 selection as arioii lies pr esented was. 
invalid, and recognizes the intervening right of Lambeck. . 

Prior to the decision of this Department in this case of La Bar v. Northern Pacific 
R. R. Co., supra, there was no specific requirement that the lost lands should be 
arranged tract for tract with the selected lands, the circular of 1879 merely requiring. ‘ 
the designation of losses made the bases for tiie selections. 

I am therefore of opinion that the company’s rights were duly protected under the 
selection as made in 1885, and as they have since complied with the requirement in 
re-arranging their los-es so as to show a specific loss for each tract’ selected, no righta 
were acquired as against the grant by the presentation of Lambeck’s application in 
1891. 7 


In effect this Gealon: held that where the company, een the time , 
allowed under the direction given in the La Bar case, re-arranges a list 
filed prior to said order, the rights of the company are duly protected - 
and date back to the filing of the original list. To this decision the 
Department, after due consideration of the matter, adheres, | 
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It is alleged, however, in the motion under consideration, that the. 
company’s re-arranged lists were not filed within the time allowed under 


... the decision in the La Bar case; and further, that the re-arranged lists. 


are not in form sufficient, for the reason that they were not signed by 
an officer of the company. , 

Inquiry at your office discloses the fiiiowane facts: 

- Acting under the directions given in the La Bar casé, your office issued 
notice to a number of railroads, said. notices all bearing date of Decem- 7 
_ ber 4, 1893. 

In the case of the St. Paul, NNneapelis and Manitoba ry. Co. the 
notice was addressed to the land Commissioner of the company at 
St. Paul, Minnesota. 

Said cone was sent by registered mail, and presumably left your 
office on December 4, 1893, the date of the notice. | 

Re-arranged lists were filed in your office with letter from the com- 
pany bearing date of June 6, 1894. Said letter bears the stamp of your 
office dated June 14, 1894. This letter fully describes the lists and I am 
of opinion that it was unnecessary that the re-arranged lists be appended 
with the usual certificates placed on selection lists or signed by the 
selecting agent, as the same were not new selections, but re-arrangement 
of the old lists. The original lists were in form sufficient, excepting 
the matching of the specific selections with the losses, which was not 
required at the date of the filing of said selection. 

It will be noted: that the lists were filed after the expiration of six. 
mouths front the date of the notice issued on December 4, 1893, If the 
language of the La Bar case were to be strictly followed, the direction 
therein given might beso construed as to lead to the elaine that these © 
re-arranged lists were filed out of time. But it is evident that the lan- 
guage of said order did not fully express the intention of the Depart- 
ment. Under the terms of the order, if taken literally, there might 
not be any notice whatever actually received by the company, and yet’ 
the company would lose its rights unless it re-arranged its lists within 
’ six months from the date of said order. 

In my opinion the railroad company is entitled to six months from 
date of actual notice of said order in which to re-arrange its lists. But 
there is not sufficient evidence in the case, relative to receipt of notice 
and the date of mailing the re-arranged list to your office, to enable me 
to determine whether or not said list was re-ar ranged within six months 
from receipt of notice. 

The case is. therefore remanded to your office in order that the fact 
as to whether the company re-arranged said lists within ‘six months 
from receipt of notice, may be determined: To this end you will take 
appropriate action; and thereupon your office will dispose: ot the case 
in accordance w ith the views herein indicated. 
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REPAYMENT—ASSIGNEE—ACT OF JUNE 16, 1880. ° 
LOUIS GIESMAR. 


= The purchaser of lands at a tax sale, at a. time when'the legal title thereto is in the 
. United States, does not occupy the status of an assignee oF the entr nan undet ; 
the statutory provisions with respect to tepay en 


Secretary Francis to the Commissioner of the General Land Office, Decem-— 
rere | _ ber 23, 1896. : : (P. J.C.) 


‘In this case the petitioner, Louis Giesmar, is seeking to have repay- 
ment-made to him of a. part of the money paid by one J ohn: Minor on | 
cash entries 393, = and 436, at New Orleans Louisiana, in 1822 eae 
1824. | a 

As the record: is presented here, it’ appears: ‘enat Minor made cash 
entry No. 393, of 7 28, 52 acres, on the 10th of May, 1822, and cash entry » 
No. 435, of 172.67 acres, and cash entry No. 436, of 204.60 acres, on the — 
28th of August, 1824. These entries were made under the acts of Con- 
gress of March 3, 1811, May 11, 1820, and February 28, 1823 (2 Stat., 
. 662, and 3 Stat., 573-7 729), as back: concessions to a tact: of land’ hick 
Minor eee the Mississippi River front, in Acadia parish, Louisi- 
ana. ‘The total area of these entries was 1,105.79 acres, and the aggre- 
gate amount paid was $1,382.26, the price being $1.25 per acre. Dupli- 
cate receipts and certificates were issued for each of these one but | 
. the petitioner alleges that they can not now be found: 

At that time there was no official plat of the township i in which these © 
entries, were situated, and they were surveyed separately, on irregular 
lines, and described by metes and bounds, by a deputy surveyor, as 
provided in section 5, of the said act of Congress of March: 3, 1811 (2 
Stat., 662). Subsequently complaint was made that each of these entries 
conflicted in part with the prior private claim of Etienne Coumo, and 
on the 14th of October, 1829, they were suspended by the Commissioner 
of the General Land Office pending the filing of. a township plat. 

Minor died in 1830: In the same year a plat of the township. was 
- made, upon which Minor’s entries were designated as section 30, and 
their aggregate area, exclusive of the Coumo claim, shown to be 630 | 
acres. On the 14th of May, 1878, patent was issued to Etienne Coumo. 
for the Coumo claim , including fhe portions covered by Minor’s entries, 

' but there was no action on the Minor entries, aud they remained sus- | 
pended.. | 

- There ¥ were various conveyances, and on oe 18th of - ebriey 1891, 
the petitioner, Louis Geismar, became the owner and final transferee of 
the Minor entries, and also of Minor’s front lands. | 

A survey was made in 1891, and a plat thereof approved June 23, 
1892, which described the Minor entries, exclusive of the portions. that 
had Goan patented to Coumo as aforesaid, as follows: Cash entry No. 
393, Lots 1 and 4, Sec. 63, 399.24 ores cash entry No. 435, lot 1, Sec. 62, 
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50.40 acres, and cash entry No. 436, lots 1 and 4, Sec. 61, 135.02 acres, 
all in township 9 S., range 2 E., amd containing in the Aneto os. 66 
acres. And on the 14th of Aeaane 1893, patents were issued to Geis- 
mar for these last mentioned areas, and on the 18th of March, 1895, he 
filed his petition in the General Land Office for repayment to in of _ 
the sum of $651.41, which Minor had paid for those portions of his 
entries, aggregating BAL, 13 acres, which had been. patented to Coumo, 
as above recited. On the 23d of March, 1895, the Commissioner of the 
_ General Land Office denied the petition. Geismar filed a motion for 
review, which was overruled on the 30th of April, 1895, and then he 
appealed to the Departmeut. : 

The abstract of title from Minor to Geismar is as (lowe: 

John Minor died unmarried and without direct heirs, leaving a will, 
under which he bequeathed one half of these entries and of his front 
lands, both together constituting what is now known as ‘ Waterloo 
Plantation,” to William J. Minor, and acknowledged that the other 
half belonged to his brother, Stephen Minor. Soon afterwards Stephen 
conveyed his half to William, which made William owner of the whole. 

' On the 23d of November, 1867, William granted a special mortgage on 
the whole plantation to iaceon and Company, of New Orleans, to secure 
a loan of $30,000. This debt was not paid, and by agreement between 


_ the parties in interest the property was. sold for taxes on the 2d of 


December, 1871, by C. ¥. Smith, tax collector of Ascension parish, and 
purchased by William A. Gordon as agent for William Lorenzen. On 
the 28th of March, 1877, the said Lorenzen executed and acknowledged 
before N. B. Trust, a notary public in New Orleans, a declaration that 
his purchase of the property through his agent Gordon on the 2d of | 
December, 1871, was with the funds of, and for Marie Von. Gableuz, 
then widow of J ohn F. C. Vles, of Baden Baden, in Germany, which 
declaration the said Marie Yon Gableuz accepted i in due form in Ger- | 
many on the 21st of April, 1877; and on the 19th of April, 1879, the 
Auditor of the State of Louisiana passed his act of sale, ratifying and 
confirming to the said Marie Von Gableuz tne said tax sale of the 
property.of December 2, 1871. And before John J. Ward, a notary 
public in New Orleans, on the 18th of February, 1891, the said Marie 
Von Gableuz, then wife of Baron Werner Von Schweiniiz, of Germany, 
sold and conveyed. the property for $20, 000 to the petitioner, Louis 
Geismar. 
Section 2, act of June 16, 1380 (21 Stat. 7 287 \; reads as follows: 


In all cases where homestead or timber culture or desert-land. entries or other 
entries of public lands have heretofore or shall hereafter be canceled for conflict, or 
where, from any cause, the eutry has been erroneously allowed and can not be con- 
firmed, the Secretary of the Interior shall-cause to be repaid to the person who made 
such entry, or to his heirs or assigus, the fees and commissions, amount of purchase 
money, and excess paid upon the same upon the surrender of the duplicate receipt 
and the execution of a proper relinquishment of all claims to said laud, whenever 
such eutry shall have been duly canceled by the Commissioner of the General Land. 
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Office, and i in all cases where parties have paid double minimum. price for land which ~ 
has afterwards been found not to be within the limits of a railroad land grant, the 
excess of one dollar and twenty-five cents per aere shall in like manner be repaid to 
. the purehaser thereof, or to the heirs or assigns. 


This statute contemplates that repayment shall be made to the party | 
who made the entry, his heirs or assigns. | 

Geismar is not an heir, nor is he an assign of the entryman Mine 
there being no privity of interest existing between him and the entry: 
man. , a a a a 
It will be cbserved that Geismar, in 1891, obtained his alleged 
- Interest in or claim ‘to the land, for which he is now seeking repayment 
of the money-paid by Minor in 1822 and 1824, But prior to Geismar’s 
purchase, and in 1878, the government issued its patent for part of this 
identical land to-Coumo, which was equivalent to the cancellation of 
the Minor eutries to that extent, or at least was sufficient to render 
them nugatory after that date. 
~ In Adolph Emert (14 L. D., 101), it was held (syllabus): 

The only person qualified to apply for repayment under section 2, act’ ‘of Juné 16, 
1880, is the one in whom the title to the land vested at the date of the cancellation 
of the eutry, or the heirs of such party. 

See ae Joseph H. Harper, - 23 UL, D. 249; Alpha L. Sparks, 20 
bd; 
~ In ie case of Albert G. Craven (14 L. D., 140), Craven purchased 
the land at administrator’s sale. Prior to the purchase, the entry had 
been canceled. In deciding this question, it was said: 

At the time of ‘ie alleged sale by the administrator, the land in question was a 
part of the public domain, and no State court can ranks a valid decree of title to 
parties of any part of the public lands, so ‘long as the title remains in the United 
‘States. This doctrine is fundamental and needs no citation of authority in support 
thereof. Mr. Craven has acquired title to this land through purchase from a sub- 
sequent entryman who entered the lands shown on the records of your office to be a 
_ partof the public domain. His purchase at an administrator’s sale long subseqnent 
to the cancellation of said entry gives him no claim against the United States which 
would warrant this Department in directing a repayment of the purchase money 
paid by Mr. Montgomery, the original entryman. Ozra M. Woodward (2 L. D., 688). - 

‘This case is somewhat analogous to the one at. bar in that Geismar’s 
grantor derived her title as the result of a sale of the land for taxes, 
The legal title to the land at that time, (1871) was in the United States, 
and itis difficult to understand how any sale for taxes by the State 
‘authorities could create in Geismar the status of an assignee of Minor 
within contemplation of the statute. 

Your office judgment is therefore affirmed. 
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* Elliott v. Ryan (7 L.D,, 922); overruled, 8L.D. 


* 110. 


Emblem v, Weed (15 L. D., 28); overraled, Wi. 


D., 220. 


Epley v. Trick (8 L. D., 110); overruled, 9L. D. | 


359. 
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AND MODIFIED CASES. 
93,inclusive] - «= * 


D., 483. 


Fish, Mary (10 L. D., 908); ‘modified, 13° L. D., 


511. 


| Fitch v. Sioux City and Pacific R. BR. Co. (216 L, 


and R., 184); overruled, 17 L. D., 43. 
Tleming v. Bowe (13 L. D., 78); overruled, 23 L. D., 
175. a an | | 


| Florida Rwy. and Navigation Co. @. Miller (3 L.D., 


324); modified (6 L. D. , 716); overruled, 9 i. D., 
287, 

Florida, State of (17 L. D., 358) ; eae on re- 

_ view, 19 L. D., 76. 

Forgeot, Margaret (7 L. D., 280); overraled; ‘10 
L.D., 629. 

Freeman v. Texas Pacifie R. R. Co. (2 L, D., 550); 
overruled, 7 L. D 18. 

Galliher, Maria (8 C. L; 0. 57); overruled, iL. D., 

° BT. 

Garrett, J oan (2 C, L. 0., 1005); overruled, 5 
L. D.,158. 

Gates v. California and Oregon R. R: Co. (5 C. L. On 
150); overruled, 1L.D., 336. 


Gohrman v. Ford (8 C. L. 0. 6); overruled, 4L.D.,, 


580." 
Grinnell v. Southern Pacific R. R, Co. (22 Dy 
438); vacated on review, 23 L. D.; 489. 


Gulf and Ship Island R. R. Co. (16 L. D. 286) ; mod- 


ified on review, 19 L, D., 534. 


‘Hardin, James A. (10 L: D. » 313); recalled and : re- ' 


voked, 14 L. D., 233, 

Harrison, Luther (4 i oD. 179) ; overruled, 17 
L.D.,, 916. 

Heilman v. Syverson (15 L. D. » 184); overruled, 23 
_L.D., 119. | | 

Hickey, i. A. and Edward (3 L. D. , 83) 5 modified, 
5 L. D., 256. 

Holland, G. W. (6L. D. , 29) ; overruled, 6 L. D.., 639, 
and 12 L. D., 436. 

Hooper, Henry (6 L. ne 1 624) ; modified, 9 Te D. , 86, 
284. 

Huls, Clara (9 L. D. , 401); modified, 21 L: D., 377. 

Hyde e al. v. Warren et al. (14 L. D., 576); see 19 
L. D., 64. 

J ones, J ames A. (3 LL. D., 176); overruled, BL. D. : 
448, 

Jones v. Kennoté (6 L. D. 688) ; jvenulad, 14 LL. D., 
429, 

Kackman, Peter a L.D. , 86) ;. overruled, 16 TL. ‘D., 

- £64. — 

Kemper v. St. Paul and Pacific R. BR. Co. (2 C. rf L., 
805); overruled, 18 LiD., 101. 

Kiser-v. Keech a i. ide 25) ; ‘overruled, 23 L. D., 
119. 

Kniskern v. Hastings: and ‘Dakota Rwy. Co. (6 
C.L.0.,50); overruled; I L. D., 362, ° 7° ; 

Laselle v. Missouri, Kansas aiid Texas Rwy. Co, 
(3.0. L. O.,10); overruled, 14 L. D., 278: 

‘Laughlin v. Martin: (18 Le D., 2); modified, (21 
L. D., 40. 

ioonniil ‘Sarah (dl TL. D., 41); ; overruled, 16 L. D,, 
464, 


* The cases marked with a 4 are now. authority. See sa) v. Burgan, 9 L. D., 153. 
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Lindberg, Anna C. (3 L. D. 1 95) 5. modified, au. D., 
299. 
Linderman v. Wait (6 L. D., 689) 
-L. D,, 459. 
Lockwood, Francis A. (20 L. D., 361) ; modified, 21 
L. D., 200. 
Louisiana, State of (8 L. D., 126) ; modified on re- 
. view, 9 L. D., 157. 
‘Lynch, Patrick (7 L, D., 83) ; aie 13 L. D., 
713. 
Maughan, George W. (1 L. D., 25); overruled, 7 
L.D., 94. 
‘Mewernan v. Bailey (a6 L. D. 368); overruled, 17 
L. D., 494. 
McNamara et al. v. State of California (17 L. D., 
296); overruled, 22 L.D., 666. 
Mather et al. v. Hackley’s Heirs (15 L. D., 487) ; 
vacated on review, 19 L.D., 48. 
Meyer, Peter (6 L. D., 639) ; modified, 12L. D., 436. 
Morgan v. Craig (10 c. L..O., 284); avorniled; 5 
L.D., 308. 
‘Nosthonn Pacific R. RB. Co. (20 L. D., 191); modi- 
. fied, 22 L. D., 224. 
Northern Pacific R. R. Co. v. Bowman 7 L.D., 
238); modified, 18L.D.,224. 
‘Northern Pasific R. R. Co. v. Burns (6 L. D., 21); 
_overruled, 20 L.D.; 191. © 
Northern Pacific R. R. Co. v. Miller (71. D. , 100) ; 
overruled, 16 L..D., 229. 
‘Northern Pacific R. R. Co. v. Yantis (8 L. D., 58); 
overruled,. 12 L. ‘D., 127. 
Nyman v. St. Paul, Minneapolis and Manitoba 
_ Rwy. Co. 6 L.D., 896); overruled, 6 L. D., 750. 
Oregon Central Military Wagon Road Co. v. Hart 
_ (17 L.D., 480) ; overruled, 18 L. D., 548, 
Papina 2. ‘Alderson (1 B. Le Psy 91); modified, 5 
. L.D., 256. 
Patterson, Charles FE. (3 L. D., aN) moaien’ 6 
L. D,, 284, 624. | 
‘Pecos Irrigation and Improvement Co. (15 L. D., 
470) ; overruled, see 18 L. D., 168 and 268. 
Phelps, W.L. (8C.L.0., 139) ; overruled, 2L.D., 
854. 
‘Phillips, Alonzo (2 L. D., 321); decreed: 15 L. 
D., 424. 
. Pike’ 8 Peak Lode (14 L. D., 47); overruled, 20 L. 
—— D., 204. 
Popple, James (12 L. D., 433) ; sgeredled: 13 L. D., 
588. 
’ Powell, D.C. (6 L. D., 302); modified, 15 L. D., 477. 
Rancho, Alisal (1 L.D., 173); overruled, 5 L. D., 
320. 
Rankin, John M. (20 L. D., 272); reversed on re- 
view, 21 L.D., 404. | 
* Reed 2. Buffington (7 L. D., 154); overruled, 8 
L. D., 110. 


overruled, 13 


‘Rico Townsite aL. D. 556) s modified, 5 L. D., 256, _ 


Robinson, Stella G. (12 L. D., 443); overruled, 13 
«ae Dy 
Rogers, Horace B, (10 L. D., 29); évancaled: 14 L. 
~ D., 321. 
Rogers v. Atlantic and Pacific. R.R. Co. (6L. D., 


565); overruled, 8 L. D., 165. 


* Rogers v. Lukens (6 L. D., 111); overruled, 8 L. 


D., 110. 
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St. Paul, Minneapolis and. Manitoba Rwy. Co. (8 
L. D., 255); modified, 13 L. D., 354. 

Sayles, Henry P. (2 L. D., 88); modified, 6L.D.,, 
797, 

Serrano v. Southern Pacific R. R. Co. (6 C. L. O., 

_ 98); overruled, 1 L. D., 380. 


Shanley vy. Moran (1 L. D., 162) ; overruled, 15 L, 


D., 424. 

Siinsherger: Joseph (6 L. D., 281); overruled, 9 
L. D., 202, 

Sipchen v. As 4 L. D., , 634); modified, 4 L. D,, 
152. — 

Southern Pacific R: R. Co. Us L. D., 460) ; re- 
versed on review, 18 L. D., 275. 


_ Spencer, James (6 L. D., 217) ; modified, 6 L. D., 


772, and 8 L. D., 467. 

State of California v. Pierce (3 © 
modified, 2 L. D., 854. 

State of California v. Smith (5 L. D.,543); over- 
ruled, 18L.D., 343. 

Stricker, Lizzie (15 L.D. 74); overruled,. 18 L. D., 
283. 

Sweeten v. Stevenson: 3 L. D.,, 249); overruled, 3 
L. D., 248. 

Taft v. Chapin (14 L, D., 593) ; overruled, 17 L. D., 

. 414, 

Talkington’s Heirs v. Hempfling (2 L. D., 46); 
overruled, 14 L. D., 200. 

Tate, Sarah J. (10 L. D., 469) ; : overruled, 211. D., 
211, 

Taylor v Yates et al. (8 L.D., 279}; reversed on 
review, 10 L. D., 242. ; 

Traugh v. Ernst OL. D. , 212); overruled, 31L.D.,, 
218. 

Tripp v Stewart (TCO.L. Q. pao) ; modified, 6 L. D., 
795. 

Tupper ®. Schwarz (2 LD. 623); overruled, 6 L. 
D., 623. | 

Tamer. Lang (1 C. L. O., 51) ; modified, 5 L.D., 
256, 

Turner v. Cartwright (17 L. D., 414); modified, 21 
L. D., 40. 

United States v. Bush (13 L. D., 529); overruled, 
18 L. D., 441. 

Vine, James (14 L.. D., 527); modified, 14 L. D., 
622. 

Walker v. Prosser (17 L. D., 85); emaca on 
review, 18 L. D., 425, 

Waterhouse, William W. {9L. D., 131); overruled, 
18 L. D., 586. 

Watson, Thomas E. (¢ L. D., 169) ; modified, 6 2 
D., 71. 

Weber, Peter 7 L. D., £76); overruled on nena 
9 L. D., 150.. 

Wickstrom v. Calkins (20 L.D. 459) ; modified, 21 
L. D., 553. 

Wickstrom ». Calkins (20 L. D. , 459) ; overruled, 
22 L. D., 392. 


3 L. 0., 118); 


| Wilkins, Benjamin C. (21, D., 120); modified, 6.1L. 


D., 797. 


Willamette Valley and Cascade Mountain Wagon 
_ Road Co. v, Chapman (13 L. D., 61); overruled, 


"20 L. D., 259. . 
| winingbeck, Christian P. (3 L. D., 383}; modified, 
5 L. D., 408. 


* The cases marked with a star are now authority. See. oe Ua: ue 9 L. D., 153. 
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THE PUBLIC LANDS. 


RAILROAD GRANT—LANDS EXCEPTED—TIMBER CULTURE CLAIM. 
NORTHERN PACIFIC R. R. Co. w. Lams. 


Rights under the timber culture law are initiated by application to enter, and prior 
improvement of the land covered uneteny “ not operate to exclude the same 
7 from indemnity selection. 


Acting Seoretars y Reynolds to the Cominisecones of the General Land Office, 
July 1, 1896. wee © a 4 hee 


This is an appeal from your office decision of May 18, 1895, rejecting 
the application of Maggie A. Lamb, widow of John K. ‘Laub; to make 
 timber.culture entry of the SE. 1 Sec. 21, 7. ILN,, R. 39 Ki. , Walla ‘Walla, | 
Washington. | 
" This action by your office was Fale peenuAe the Northern Pacific 
Railroad Company had made selection of the land on J anuary 5, 1884, 
as indemnity for lost lands within the granted limits. 

At a hearing ordered to determine the status of the land at the date | 
of the selection, it was shown by the applicant that the deceased, John 
K. Lamb, been to improve and cultivate the land in the year 1880, 
and continued to cultivate and improve the same until his death in 
November, 1888. , 

On December 29, 1888, Maggie A. Tani: his piioe. ecentele an 
application to ake Hmber culture entry of the nan alleging the 
above facts of improvement. | 

After due notice a hearing was had, and the local office recommended 
that the railroad selection be canceled, and the pEeae be permitted 
to make entry. 

In the decision appealed from, your. office held that the claims 
asserted for this land at the date of selection were not such as would 
defeat the right of therailroad company under its indemnity selection. 

For this reason the application: of Maggie A. Lamb was held for — 
rejection. | : | 

While the re introduced by Mrs, Ted ras that the | 
improvement and mai aaes of the land were continuous from 1880 

18l4—VoL 23- : | 1 
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until 1888, it does not show that deceased claimant ever lived upon the 
land or was qualified to enter the same under the settlement laws. | 
As rights under the timber culture law are not initiated until appli- 
cation to make entry, improvement. prior to that time would not confer 
aright sufficient to defeat selection by the railroad company. 
Your office decision is therefore affirmed. : 


HALL v. LAKE, 


| Motion for review of departmental decision of March 11, 1896, 29, 
‘L. D., 296, denied by Acting Secretary Reynolds, July 1, 1896. | 


CONTEST — SOLDIERS’ HOMESTEAD —_AMENDMENT. 
DRAKE BT AL. v. WILT. 


A contest against a soldier’s homestead declaratory statement is invalid, and a 
subsequent amendment thereof does not confer any priority as against an 
intervening contest begun after the eDomeevenuer has made entry under his 
declaratory statement. 


Acting Secretary Reynolds to the Commissioner of the General Land Office, 
.(W,- A. L.) July 1, 1896. (P. J. BR.) 


On May 2, 1894, Isaac Wilt filed his soldier’s declaratory statement for 
the NW. 4 of Sec. 12, T. 26 N., R. 14 W., Alva land district, Oklaboma. 

On May 3, 1894, J. H. Drake filed an affidavit of contest against said 
declaratory statement, alleging that Wilt was then the owner of one 
hundred and sixty acres of land in the State of Nebraska. | 

On May 11, 1894, Wilt filed a motion to dismiss said contest. _ 

On October 1, 1894, the day set for the hearing of Wilt’s motion, 
Drake filed an affidavit to amend his affidavit of contest and asked 
fifteen days in which to prepare and file an amendment, which is as 
follows: | | | 
That the contestant is informed by the register of deeds in Douglas county, | 
‘Nebraska, that Isaac Wilt was the owner of the SE. } of section 3, Tp. 16, R. 11, in 

that county, and that on May 5, 1894, three days after the filing of his declaratory 
statement herein, the contestee caused two deeds to be recorded in the office of said 
register of deeds, one by himself and wife to H. Misfelt, and the other from Misfelt 
to his wife, conveying said land to his wife, and wants time in which to obtain the 

date of the acknowledgment of the deeds, the name of the officer before whom they 
_ were acknowledged, and a copy of the deeds. 


On October 1, 1894, the motion of Wilt a ena was overruled. 

On October 9, 1894, Wilt made homestead entry No. 6073 of the land 
in dispute, based on ie soldier’s declaratory statement. 

- On October 3, 1894, the application of Drake to amend was allowed: 

On October 9, 1894, meeree. S. Hamilton. mee: affidavit of cutesy: 
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; ae Wilt’s homestead entry, alleging the dinette of Wilt; 
and on the next day Hamilton filed an application to intervene in the 
- Gontest of Drake for the purpose of showing the insufficiency of. the 
same, and asking that the application of Drake to amend be refused. 

On October 17, 1894, Drake filed his amended affidavit of contest. - 

On October 20, Hamilton filed a motion to dismiss Drake’s contest. . 

November 26, 1894, was set for hearing argument. upon Hamilton’s 
. notion to dismiss Drake's contest. | 

-On December 14, 1894, the local officers overruled. Bf aatonts motion 
to dismiss, and held that he was a enraneer to the record and could not 
be heard. - 

From this decision Hamilton appealed, and on March 14, 1896, your 
_ office held that the order of the local officers was purely interlocutory | 
in its nature, and from it no appeal would lie either by Hamilton or 
Wilt, and that Hamilton cannot be heard to move the dismissal of | 
Drake’s contest. ’ 

On May 9, 1895, Hamilton appealed; and on June 27, 1895, your » offide 
denied his meh to appeal from the decision of March 14, 1895, - 

On April 15, 1895, Drake filed a supplemental affidavit of contest, 
alleging that Wilt had wholly abandoned the land covered by his entry, 
and that said abandonment had existed for more than six months since 
filing his soldier’s: declaratory statement; and that he has changed his 
residence therefrom and has failed to cultivate and improve the land, 
and that this cause of action had not accrued at the date he filed the 
contest against sald tract, on the 3rd day of May, 1894. 

On May 23, 1895, Hamilton filed a motion asking that he be gubete 
tuted as the first contestant in the cause. June 10, 1895, was set for 
hearing of the supplemental affidavit of contest filed by Dike: but no 
' hearing was had on that date because of Hamilton’s motion filed on 

May 23, 1895. 

On J oe 8, 1895, counsel for George S. Hamilton filed a petition for a 
.writ of eertiorant requiring your office to forward his appeal and the 
record to the Department, in the case of J. H. Drake v. Isaac Wilt. Said — 
petition shows substantially the foregoing history of the case at bar. 
On September 28, 1895, the case was carefully considered by the 
Department, when. it was held that - | ; 

The contest of Drake against the soldier's aeenaatony statement of Wilt = 
clearly void (Lachapelle v. Herbert, 18 L. D., 494), and raises the question whether — 


Drake was entitled to amend his void contest, Subsequently to the intervention of 
the contest of Hamilton initiated against Wilt’s homestead entry. an 


It was also held that the decision of the local officers was sok 


purely interlocutory, but on the contrary, that it was the determination of a sub- 
stantial right, to-wit: Hamilton’s claim to the prior right to contest Wilt’s entry, 
and is appealable, ‘Shugren v. Diliman (19 L. D., 453) ; Rathburn wv Warren ( 10 s10,5.. 
Pace 


“Your office was thereupon dis ected to certify t to the Department the 
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cae in the case and suspend all further action until the matter is 
passed upon as presented by the record. | 
The following is a copy of Hamilton’s affidavit of contest, viz: 


‘Personally appeared before me, the undersigned F. P. Alexander, register of the 
United States land office at Alva, O. T., George S. Hamilton, of Stafford county of 
Kansas, who upon his oath says: that io the best of his knowledge and belief Isaac 
‘Wilt who made homestead entry No. 6073 at the district land office at Alva, 0. T., on 
the 2d day of October, 1894, based upon H. D. 8. No. 466 made at the same land 
office on the 2d day of May, 1894, for the NW. } section 12, township 26, north of 
range 14 west of Indian meridian, is and was at the time aia H. D. 8. No. 466 and 
said homestead entry No. 6073 were made, disqualified from making homestead entry 
- and perfecting title thereunder, for the reason that the said Isaac Wilt is and was at 

the time of filing said H. D. 8. No. 466 and makiug said H. E. No. 6073 the owner of 
160 acres of land in fee simple in the county of Douglass and State of Nebraska, 
‘contrary to the provisions of section 20 of the act of Congress. approved May 2nd, 
1890. 
. And that he the said anierien has entirely abandoned the said land and has 
expressed himself to the effect that he had no intention or expectation of ever resid- 
ing upon, cultivating or improving the said land. 

And this the said contestant is ready to prove at such time and place as may be 
named by the register and receiver for a hearing in said case; and he therefore asks 
to be allowed to prove said allegations, and that homestead entry No. 6073 may be 
declared canceled and forfeited to the United States, he the said contestee, paying the 
expenses of such hearing. 

GEORGE §. HAMILTON. 
Subseribed in my presence and sworn to before me this 9th day of October, 1894. 

I. P, ALEXANDER, Register, 


| ‘Also appeared at the same time and place John BL, Kelsey and Alice H, Kelsey who 
being first by me duly sworn on oath say that they are acquainted with the tract of 
land described in the within affidavit of George 8S. Hamilton, and know from the 
‘personal statements of the homestead eutryman Isaac Wilt to them the-said affiants 


that the statements made in the said affidavit are true. 
JOHN B. KELSEY, 


ALICE H. KiLSEY. 
Subscribed in my presence and sworn to before me this 9th day of October, 1894. 
I, P, ALEXANDER, Ltegister. 


. In his appeal he alleged the following specifications of error, vig: 


First. That the appeal of Hamilton was interlocutor y in its nature, the same hav- 
ing been un appeal from an order of the local land office refusing him the right to 
_ pntervene, upon a properly verified showing of his interest in the subject-matter, 

declaring him a stranger to the record and denying him the right to be heard to a 
motion to dismiss the previous contest. _ 

Second. That no appeal will lie from an order of the local office which places a 
-eontestant in the-position of a second contestant, even though it be shown that the 

alleged first contest is on its face a nullity and void. 

Third. That Hamilton could not be heard to move the dismissal of Drake’s contest 
and that the decision of the local office te that effect was correct. , 

_. Fourth. In effect; that intervenor Hamilton did not show such an interest in the 
subject-matter as would entitle him to intervene and to be heard in support of his 
‘motion to dismiss Drake’s contest. 

Fifth. In effect; that the application of Drake to be allowed to amend to a ania . 
specified extent, gave him the right to amend to a greater extent and to set up new 
matter, to the injury of a second contestant. 
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Sixth. In effect; that such amendment even if properly allowed cured the original. . 


defect or gave the eieeerunen jurisdiction: over the subject-matter of. ths particular 
case. 

Seventh. In effect; thet the original contest of Drake could be amended after the 
filmg of the contest of Hamilton and the intervention of his adverse right. 

Righth. In effect; that the amended affidavit of contest of Drake sets up good 
grounds of contest. ; 

Ninth. In effect; that either the original affidavit of contest of Drake or the 
amendment thercof is sufficiently corroborated to confer ese upon the 
_ Department in the absence of the issuance of notice. 


Tenth. In effect; that jurisdiction of the Drake contest iia ever vested in the 


Department, in fhe abseuce of the issnance of notice. 
Eleventh. That the affidavit of contest of a second contestant must remain on file, 
unaeted upon, until the final determination of the prior contest. 


It is contended by appellant that the refusal to ailow him to inten | 


vene, and to dismiss the previous contest of Drake was, as to him as 
intervenor, final, and his wedmcecenesy without appeal, in this order, 
would have concluded him. 

In the case of Jackson v. McKeever (3 L. D., 516) it was held (sylla- 
bus): “An appeal will lie from an order fafasin g to er ant a hearing if 
it amounts to a denial of right.” 


_ This rule was followed in the case of acta ». Schafter et obs 


decided. by Secretary Teller June 7, 1883 (Ib., 517). 
The Department held in the case of James H. Murray (6 L. D. , 124): 
Though an appeal will not lie from a decision of the Commissioner ordering a 
hearing, the refusal to order a hearing is, when it amounts to the denial.of a tight, 
appealable. = 


At the time Drake initiated his contest Wilt had not sila his home- 


stead entry for the tract described in his soldier’s declaratory state- 


ment; nor had he made his entry for said Jand on the date Poon asked 


for isave to amend his affidavit-of coutest. 


_ It has been repeatedly held by the Department that there is nothing: 
in a soldier’s declaratory statement which is contestable. It is a mere 


notification that at a future time the person filing it intends to claim 


‘the land described. It does not segregate the land. Any qualified: 


homesteader may make entry over it and force the soldier to a hearing. 

Hamilton’s was the first valid contest initiated after Wilt made his 
homestead entry; and the amended affidavit filed by Drake October 17, 
1894, cannot be considered by any rule of the Department as being 
entitled to a priority of record over that filed October 9,1894, and must 
‘be considered as a new contest and second to the contest of Hamilton: 

After full consideration of the whole record in the case at bar, and 
the law governing the same, the Department finds that the contest 
initiated by Drake May 3, 1894, was void ab initio; and as Hamnilton’s 


Ss 


contest was the first valid contest filed against Wilt’s homestead entry — 


No. 6073, the decision of your office is hereby reversed, and Hamilton 


may be permitted to prove the truth of the allegations made by him 


pepe said homestead entry. — 


ze 
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“HUFFMAN: 0. ‘MILBURN ET AT: 


“Worien for review of departmental decision of Mar ch 24, 1896, 99, 
L, D., 346, denied by Acting See Reynolds, J ay. A, 1896. 


_ RAILROAD GRANT—WITHDRAWAL—SETTLEMENT RIGHT. 
Howarp v Norraern Pacrric R, RB. Co. 


The withdrawal on aera route for the branch line of this road did not operate to 
_. reserve lands for the benefit of the main line. 
A settlement right, acquired prior to the receipt of notice at the local office of the 
withdrawal on definite location, is within the protective previsions of- section 
‘1, act of April 21, 1876. 


Acting g Secretary y Re ynolds to the Gunso of the General Land Office, 
Tuly 1, 1896. | | (E. M. RB.) 


' This case involves the SW. 4 4 of Sec. 33, T. 28 ee R42 B.. Spokane 
land district, Washington. 

The record shows that on November 26, 1890, Rowland R. R. Hazard 
made homestead application to enter this tract, accompanied by affi- 
davits showing settlement on the land March 6, 1884, which showing 
was borne out by evidence submitted at a hearing between the parties. 
. This tract 1s within the forty miles limit of the main line of the . 
Northern Pacific railroad company, as definitely located August 30, 
1881, and was withdrawn on map of general route oe 15, 1873, 
for the branch line. : 

‘The local officers rejected this em en to enter because settle- 
ment was made subsequently to the definite location of the road. 
Upon appeal your office decision of May 9, 1895, was rendered, and _ 
though it was then shown that the order of withdrawal on the definite 
location was not. received at the local. office until June 8, 1884, the 
decision of the local officers was affirmed, it being held that this tract 
of land had been in a state of reservation by reason of the withdrawal 
for the benefit of the branch line August 15, 1873, and on account of 
such reservation settlement could not inure. to the detriment of the 
title of the railroad company. ra, & | | 
~ Among the various questions s sug egacted for Tetoxin ation Be the facts ; 
as set out, the only one necessary to be decided in this case is the effect | 
of the withdrawal on account of the br auch dine in 1873, upon the grant 
in behalf of.the maim line... = .- : 7 . 

In the case of Northern Paditie railroad company U. e. Urquhart (8) L, D., 
| 305), it was held, sylabus:— | | 
A withdrawal on ‘general route maie fora ‘branch ie of this road, will not oper- | 

ate to reserve lands for the benefit of the main line.’ 
- The settlemeut and occupancy of a qualified. pre-emptor, existing at the date of 


definite location , ace sufficient to except the land cove ered thereby ff om the open 
of the grant. 
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This caSe appears to be in all essential respects similar to the one at 
bar, and under the act of April 21, 1876 (19 Stat., 35), the settlement 
of the appellant being prior to the Peenton of aiotiee at the local office © 
of the withdrawal upon definite location, his right under said settlem ent, 
is protected and he will be allowed to make entry. : 

Judgment reversed. fe 


ee 


LESHER v. ST. PAUL CATHOLIC MISSION, 


Motion for review of departmental decision of March 26, 1896, 22 
L,.D., 365, denied by. Acting Secretary Reynolds, July 1, 1896. 


ALASKA—ACT OF MARCH 8, 1891. 
McContom FISHING AND TRADING Co. 


The right of purchase conferred by the act of March 3, 1891, decn indiqiauala or. 
corporations engaged in trade or manufactures in Alaska, is.limited to land 
actually occupied for such purposes, not to exceed 1 in any case one hundred and. 
sixty acres. . 


4 Acting Seer etary Rey ynolie to the Commissic ioner “of the Genorat eer Office, 
July 11,1896. — (W. M. B.) 


This is an appeal by the McCollom Fishing and Trading Company 
from your office decision of May 8, 1895, wherein was suspended survey 
No. 56, made by Clinton Gurnee, Jr., U. 8. deputy surveyor, under pro- 
visions of sections 12 and 13, act of March 3, 1891 (26 Stat., 1095), of 
a tract of land coutaining 145. 60 acres, used for trading purposes and 
Situate on Pirate Cove and Unga Straits, Popoff Island, district of 
Alaska; said survey being suspended for the reason that more land is 
enbraced therein and claimed by the company than is actually occupied 
or used by the claimants for their business. | 
_ In your said office decision you say: 

, Itis suggested that if the survey was amended by beginning at the south nt of 
course No. 3; thence along the line of ordinary high water mark to the south end of 
course No. lt; thence southwesterly to the point of beginning, final action by this 


office would be greatly facilitated. Such a survey would include about 20 acres, 
besides all the land occupied by the claimants for their business. 


” Claimants in appealing from your office decision file assignments OT. 
error as follows: 


1. That the survey contains no more land than allowed Dye the statute of March 3, 
1891. 

2. That the field notes of the survey are made pursuant to the monuments and | 
boundaries of the company’s claim. 

3. That the claimant is entitled to 160 acres; that in analogy with the federal and 
state laws said company should be allowed the lands in any form, so as within the 
‘quantity, and conforming to company limits and are adjoining; that such area is 
necessary to include the improvements of the company and allow shipping grounds — 
and water prileges on the shores of the bay. 
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There are two courses marked upon the plat hereto. appended as No. 
3, and so designated in the field notes, but the one referred to as No. 3 
in your office letter of May 8, 1895, must necessarily mean meander 
course No. 3, which being the case, an emendation of the survey in 
accordance with suggestion contained in your office letter, under the 
- state of facts recited, would give.appellants all the land to which, it 
would appear, they are entitled under the law. 

There is no force in the contention that the survey and field agies 
thereof, are. made pursuant to the ‘monuments and boundaries” of the 
company’s claim, for the act of March 3, 1891, did not confer upon 
individuals or corporations engaged in trade or manufactures in the 
District of Alaska the absolute and unconditional right to purchase 
one hundred and sixty acres of land for such purposes, but only gave 
the right to purchase so much land as might be actually occupied for - 
said. purposes, “not, to PCE C EES, ” in any case, one hundred and sixty 
acres. : 

This survey does not only fail to comets with the statute with 

respect to marking off a tract of land, embracing such particular por- 
tion as is actually occupied by the siatmants, “as near as practicable | 
in a square form,” but it is notable for the remarkable irregularity of 
the form of the tract claimed, which takes in not only the entire water 
front on Pirate’s Cove, but covers also an extended line along the coast 
of Unga Straits, which would give to said claimants, in case the sur- — 
yey was approved in its present form, an undue control over and. 
power to prevent vessels from landing and trading along the coast of 
that portion of Popotf Island. 

The contention that the said company is entitled, feo « analogy 
with the federal and state laws,” to one hundred. and sixty acres of 
land in any form, so it is adjoining, is without force, since it is pro- 
vided in section 8 of the Act of May 17, 1884 (23 Stat., 26), that 
‘nothing contained in this act shall be construed to put a foree in 
said district (Alaska) the general land laws of the United States.” 

‘The sale and disposal of the public lands, other than mineral, in the 
District of Alaska, are regulated entirely by the statutes heen cited, 
and not, as Is seen, by the general land laws affecting. the padi 
domain. . 

_ For the reasons herein given your office decision suspending survey 
~ No. 56 in its existing form i is hereby affirmed. 


WELCH e, BUTLER. 


“Motion for review of departmental devision of November 2, 1395, 21 
L. D., 369, denied by ene Secretary Pepe re J uly 1 1896. 
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BLACK QUEEN LODE »., EXOELSIOR No. 1 LODE. 


Motion for review of departmental decision of March 24, 1896, 22 i 
D., 343, denied by Acting Secretary meynolls; July 1, 1896, 


TIMBER CULTURE ENTRY—COMMUTATION, | 
JAMES H. LANGSFOED. 


A timber cultnre entryman is not entitled to commute his entry under the act of 
- March 3, 1891, if he is not a bona fide resident of the State i in which the land is 
situated. 


Acting Seoretary yf hve, ynolds to the Coinmissioner of the General Land Office, 
tuys 1896. at se iada,) 


This case involves the NW. 4% of section 18, LT. 12 S., RB. 17 W., 
-Wakeeny land district, Kansas. — 

On March 26, 1888, J ames H., Langsford made nies culture entry 3 
No. 12,475 of said tract, | 

On October 29, 1894, he made final proof and payment for said tract 
and was awarded by the local officers final receipt and certificate No. | 
12,780, under the 5th proviso in section 1 of the act of March 3, 1891 
(26 Statutes, 1095), His final proof failed to show that he was an 
actual bona ‘fide resident of the State of Kansas, as required by said. 
proviso. His own affidavit. showed that he had been absent from 
Kausas for two years. | 

On April 30, 1895, your office suspended and held for aicelinton 
Langsford’s final cer tificate for an affidavit showing that he was a bona 
Jide resident of Kansas at the time of commuting his said entry; aud 
instructed the lecal officers to notify him that unless évidence of such 
residence be furnished within sixty days after notice, or an appeal be 
taken, “his final certificate which is hereby held for cancellation, will 
be canceled without further notice from this office.” 

Langsford was duly notified, and within sixty as filed his ePVeR 
to this Department. | 

Your office decision is clearly right, ial it is néreDy affirmed. (See — 
Circular of October 30, 1895, pages 35 and 204.) 


HALLING v. CENTRAL Pactric R.R. Co. 


Motion. for review of departmental decision of March 27, 1896, 22 
L. D., 408, denied by Acting Secretary Reynolds, July 1, 1896. 


\ 
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OKLAHOMA LANDS—-SETCLEMENT RIGHT. 
PENWELL v. CHRISTIAN. 
‘The conditions attendant upon the opening of Oklahoma to settlement require the 
' recognition of extremely slight initial acts of settlement in determining priori- 


ties between adverse claimants, if such primary acts are followed mac) residence 
within such time as clearly shows good faith. 


Acting g Secretar, y Re Cas to the Commissioner ee the General Land Office, 
: July 1, 1896, a en Coco ree = Co 


D. H. Penwell appeals from your office decision of J ty 6,.1895, dis- 
tnissing his contest against homestead entry No. 117 of Rial Christian, — 
made September 18, 1893, for lots 3 and 4 and the E. 4 of the SW. 4 of 
Sec. 31, T. 27 N., R. 1 E., Perry land district, Oklahoma Territory. 

The facts are sufficiently stated in your said office decision. 

The question presented is whether the prior act of settlement made 
by contestant, taken in connection with his subsequent acts, are such 
as to constitute his rights as a homestead claimant superior to those of 
the entryman. The evidence shows that the contestant was first upon 
the land, in the race on September 16, 1893, but that his primary acts 
of settlement were slight, and Sonsidicd in sticking a stake three or 
four feet long in the Sronnd near the south line, with a red handker- 
chief attached to the stake, and on the next day he dug a hole near 
his stake about two feet deep and three or four feet across.. Prior to 
his digging this hole the entryman had dug a small hole near the north- 
west corner of the tract, about a spade deep and two feet across, mak- 
ing a mound of’ the dirt, so that the only act of the contestant done prior 
to the entryman consisted in-setting said stake with his handkerchief 
attached, and the question is whether this act is such an assertion of 
title as will defeat the entry of Christian. Ordiuarily it would not be 
deemed sufficient, in the absence of actual notice to the entryman, but 
in cases ot this nature, where the good faith of both parties is estab- 
lished and neither party is guilty of laches, I am of the opinion that the 
only sound rule that can be adopted is to award the land to the person 
who was first upon the land and performed any act that evinces an 
intention to assert title. 

In the race for lands in Oklahoma Territory, the sticking of a stake 
with a flag or card attached was the recognized method of asserting 
possession, and too many cases have been adjudicated in accordance 
- with the rule above stated to justify a departure therefrom. : 

In the acquisition of homesteads in Oklahoma under the proclama- 
tion of the President and under the rules and regulations which antici- | 
pated the rush or race that would inevitably occur in the efforts of 
claimants to secure their homesteads, and which rules and regulations 
sought to secure to all equal opportunity and fairness in competing for 
_ prior possession or settlement, and where the rights of contestants for 
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a certain tract are in other respects equal, the maxim of get prior est 
tempore, potior est jure applies, and he who was first in point of time in: 
reaching the tract, and performed some act which signified an intention — 
to claim it as his own, and followed such primary act by residence 
within such reasonable time as clearly shows his good faith, should be 
_ held to have the better title. No safer rule can in my opinion be applied 
in such a case than that he has the better title who was first in point 
of time. This rule was recognized in the case of. Hurt v. Giffin (17 
L. D., 162), wherein it was held that priority of right might properly 
be accorded to one who first'reaches the tract and puts up a stake with | 
the announcement of his claim thereon, and such initial act of settle- 
ment is cluly followed by residence ji in good faith. : 

That case also recognized the peculiar and special conditions cage 
which the homestead claims were initiated in Oklahoma, and as the 
government created the condition, justice and a’ due administration of 
the law requires the’ recognition of the onan in the e adjudication of 
cases arising out of them. : 

As was said in Hurt». Giffin a7 L, D., 67) 


It isa notorious tact, that in the great race for homes i in the Territory, he who first 


reached a tract and staked it, was regarded as the prior settler, and as eager as men. 


_ were to secure homes, this kind of settlement was generally respected by the honest 

people who rushed into the Territor y, for as a matter of fact, to stake a claim, or dig 
a hole, or put up a wagon sheet or tent, was about all that the great majority of the 
settlers could accomplish in the afternoon of the 22d of April, 1889, cireumstanced as 
. they were, and very many settlements have been held valid in Oklahoma, that were 
no better indicated, fixed and determined than was the settlement of Hurt. This 
settlement has. been diligently followed up, until it has ripened into a good home, 
| good faith being manifest at all tines. : 

. Had it not been for Giffin’s interference, he would have had his fine ou the 
land, and every act would have related back to the moment he went upon the Jand 
and staked it; intending to make. it his home. 


| Th tiie case. of Str: utz v. Crabb (Ly L. D., 129), citing the case GE 
Hurt v. Giffin (17 L. D., 162), it was held that digging a small hole was 
not an act to constitute sufficient notice to the public of an intention 
to claim the land. None of the cases cited in support of the proposi- 
tion announced in Strutz v. Crabb were Oklahoma cases, Nor growing 
out of: conditions: similar to those existing under the opening of the 7 
Oklahoma lands, nor was the case of Strutz v. Crabb an Okiahoma 
case, but involved. a homestead. . entry in South Dakota, and. to apply 
the holding in that case to cases involving the question of priority of - 
settlement in Oklahoma in homestead cases would defeat the rules 
and regulations as well as the spirit of the law, whicb was designed 
to award the Jand to the first qualified settler who settled upon the 
land and complied with the Jaw. | 
Jam of the opinion that the case of Strutz v. Crabb is not salon 
in determining the question as.to what constitutes an act.of settlement. 
in homestead entries in Oklahoma under the law and the President's 
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proclamation opening the lands in that Territory to settlement and 
entry. 

-I am farther of the opinion that ae act of Penwell on September 
16th, followed as it was by residence on the 5th and 6th of October, | 
1893, and continuous residence and cultivation, should be held to enti- 
tle Hind to rights superior to those of Christian, and your said office 
decision is accordin ngly reversed, 3 —— 


— we 


‘Ownns: v, STATE OF CALIFORNIA. 


_ Motion for review of depar imental decision of March 26, 1896, 22 i 
_D., 369, denied by Acting Secretary Reynolds, July 1, 1896. 


BoswELt, Er Al; VM, W ATKINS. 


Motion for review -of departmental decision of March 11, 1896, 22 Ly 
D., 297, denied by Acting Secretary Reynolds, July 1, 1896, 


- PRACTICE—INTERVENER—RIGHT OF APPEAI. 
BARBOUR v. WILSON ET AL. 


The right to intervene, and be heard on appeal, may be properly accorded a protes- 

tant who shows an interest in the subject matter ofa contest. 
Acting Secretary Reynolds to the Commissioner of the General Land Office, 
duly 1, 1896. (A. B, P.) 


This is an application by George H. Barbour asking that the record 
aud proceedings in the case of Arthur P. peu wedG v. William. Wilson 
and the Castle Land Company, involving the N. $ of the SW. 4 (lots 5 
and 6), Sec. 24, T. 8 N., R. 8 E., Helena, Montana, be cortified to this 
Department for eonsideration ae action. 

It appears that the case referred to is the sequel ‘of the case of 
McGregor et al. v. Quinn, decided by this Department April 5, 1894. 
(18 L. D., 368), wherein Sioux half-breed scrip location made by one 
William T, Quinn, covering the land in question was canceled—motion 
for review having been denied October 10, 1894 (19 L. D., 295). 

It further appears that prior to the date of said decision of April 5, 

1894, the Castle Land Company became the transferee of the land in 
question by deed of conveyance executed by one Messena Bullard, its — 
attorney, to whom the land had. been conveyed by Quinn the day after | 
his said scrip location was made. 

In support of the present application it is alleged, in substance, that 
the said Castle Land Company had, prior to the said decision in Mc- 
Gregor e al. v. Quinn , sold and conveyed to ee and various and 
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sundry other parties by deeds of general warranty a large number of 
town lots from said land, the title whereto necessarily failed upon the 
cancellation of said scrip location made by said Quinn, and that there- | 
upon a number of suits had been brought in the courts against the 
said company by its said lot grantees, seeking to recover the purchase 
money paid by them; that immediately after the said adverse decision 
upon the company’s said motion for review in McGregor et al. v. Quinn, 
it set about to procure title to the land by some other means, and in its 
endeavor so to do it had procured the entry of said land for its own 
benefit through the aid of one William Moses, a professional scrip 
dealer and entry maker of Denver, Colorado, under soldier’s additional 
homestead application filed October 30, 1894, by one William Wilson | 
who had been brought from the State of Illinois for the purpose; that 
as soon as Wilson’s entry was made he conveyed the land to said Moses, 
whereupon Moses at once conveyed the same to the company, and as 
soon as the company had obtained its deed from Moses it proceeded to 
set up its newly acquired title as a defetce in all the suits brought 
against it by its said lot grantees, as aforesaid, of whom this applieant - 
was one; that thereupon a contest was iustituted by Arthur P, Hey- 
wood against said Wilson entry, based upon the facts aforesaid, alleging 
_ the same to have been fraudulently made; thata hearing was had upon 

the contest, whereat the entry was defended by the Castle Land Com- 
pany, Wilson not appearing. It is the record j in | that case which i is now 
asked to be certified here. | 

AS grounds for the writ of ‘certiorari it i is ieee in substance, that 

the Heywood contest’ was carried on partly at the expense of applicant. 
and other lot grantees similarly situated; that the local officers found 
for the defendant company, and the company thereupon induced Hey- 
wood to waive his right of appeal, which he did; that-an application — 
to intervene, accompanied by an appeal from Hie decision of the local 
officers, was filed by this applicant, but the same was denied by your 
office, the decision of the local officers held to be final in view of Hey- 
wood’s waiver of his right of appeal, and the Wilson entry confirmed. 
An appeal from your said office decision was thereupon filed by H. ¥. 
Collett and this applicant, as interveners and parties in interest,. but | 
your office held that they had. no such interest as entitled them to the 
right of appeal, or to intervene and be heard, and declined to recog- 
nize their said appeal. Certiorari is now asked by Barbour on the 
ground of his alleged. standing as a party in interest, and also, as a 
friend of the government. 

' Barbour and Collett appear from the facts alleged to oe lot purehas- 
ers from the said company and to have furnished part of the money to 


- earry on the Heywood contest, being interested in the subject. matter 


_ thereof because the title to their lots was necessarily involved in the 
controversy. I think they have shown such an interest as entitles 
them to be heard and that their application to intervene and appeal, in 
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view of the circumstauces, should have been allowed. Olearly it is to 
their interest to see that the company furnishes them a good title, 
and in view thereof it is their right to protest against the title which 
the company is endeavoring to procure, if it is in fact defective as they 
allege. The validity of that title was directly in issue in the Heywood 
contest, and it is now averred that. Heywood was induced by the 
company not to appeal, thus leaving those who had aided him in earry- 
_ ing on the contest, because of their interest in the same, without rem- — 
edy, unless they are allowed to intervetie and be heard. The appli- 
-eants to intervene stand in the position of protestants in interest. 


They are interested in the title which it is proposed to acquire from the __ 


government, and in my judgment that interest is such as entitles them 
to be heard before the title passes out of the government. If tainted 
with fraud the title would not be e000 and. a be assailed and 
overthrown even after. patent. | | 

_ Moreover, the application presents such a case, in: my opinion, as alld 
for the exercise of the supervisory authority vested in the Secretary 
of the Interior in matters involving the disposition of the public lands. 

You are therefore directed to certify the record and proceedings in 
the case to this Department for consideration and such action aS may 
‘be found nea and. prope 


J ABEZ B. Sasor: ET AL. 


. “Motion for review of departmental decision of February 4, 1896, 22: 
las Dz, 97, denied by ooo ca Reynolds, July 1, 1896. 


ABANDONED MILITARY RESERVATION—PRICE OF LANDS. 
Fort: CumMINGS. 
Lands within an abandoned military reservation subject to disposition under the 


act of August 23, 1894, belonging to the single minimum class, must be oe at 
SL. 25 per acre, though appraised ab a less figure. 


Acting g Secretary y Reynolds to the Commissioner of the General Land Office, 
a July 1, 1896.0 (A. M.) 


ndes cover of your etter of the Ast instant: you submitted the 
report of the appraisers appointed to appraise the lands in the aban- 
doned military reservation of Fort Cummings, New Mexico, under the 


provisions of the act of July 5, 1884, 23-Stat. 103. 


The area of the reservation is 23, 150 acres, and, with the sxcap ean 
of a few subdivisions valued at $1, 25 per acre, the lands have been 
‘valued by the appraisers at ten cents and- twenty- five cents per acre 

in about equal proportions. The general appraiser reports: that the 
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appraisers look on the lands as valueless, because there is no water 
with which to irrigate them, that so far as known -the lands contain no 
minerals and that there is but one person living on the entire reserva- 
tion. These conditions account for the low valuation. | 

_ By reason of the area and date of transfer of the ‘reservation the 
lands thus appraised are subject to disposal under the act of August 
23, 1894, 28 Stat., 491. .This act opens the lands to settlement under 
the public land laws, and requires parties making homestead entries 
thereof to pay for the lands “not less than the value heretofore or here- 
after determined on by eae nor less than the price of the Jand 

at the time of the entry.” 7 

Under the circumstances of the case you have expressed the opinion | 
that, as the lands are of the single minimum class, valued at $1.25 per - 
acre, they cannot be disposed of at a less figure, notwithstandis g the 
lesser valuation placed thereon by the appraisers, in view of the word- 
ing in the act, viz: “nor less than the price of the land at the time of 
the entry.” In accordance with this view you have recommended that 
the price be fixed at $1.95 per acre and have prepared: and submitted . 
_ instructions to the local officers at Las Cruces, New Mexico, for the 
disposal of the lands, with: the pea exception of certain named 
tracts, on that basis. : 

TI concur in your view respecting the price that must govern the dis. 
| posal of the lands and it is hereby fixed at $1.25 per acre. | 
The instructions refer to those of the 25th ultimo to the same officers 
respecting the disposal of the lands in the Fort Crai g abandoned mili- 
tary reservation as a guide in the disposal of the lands in this reserva- 
tion. They thus follow the ruling laid down in departmental decision 

of April 9, pac ie 20 L. D., 308, and have been PDyEeat 


SYFFE v. MOOERS.. 
. Motion for review of departmental decision of September 23, 1895, 
21 L. D., 167, denied by Acting Secretary Reynolds, July 1, 1896. 
- - RAILROAD GRANT—LANDS EXCEPTED—PRE-EMPTION FILING. 
Fist v. NORTHERN Paciric R. R. Co. (ON REVIEW). . 
An uncanceled pre-emption filing of record at ‘the date when a railroad erant 
becomes effective excepts the land. covered thereby from the operation of the 


grant, even though at such. time the statutory life of the filing has expired. 


Secretary cen to. the. Commissioner of the General. Land Office, Tule yo 
7,1896. | (BF. W..C.) 


‘With your woniee letter of November 23, 1895, was forwarded a motion 
filed on behalf ‘of the Northern Pacific R. R. Company: for the review 
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of departmental decision of September 23, 1895 (21 L. D., 165), in the 
case of George Fish Bees said company, in which it was held eee: 
bus) that— 3 
An uncanceled pre-emption filing of record at the date when a railroad grant 
becomes effective excepts the land covered thereby from the operation of the grant, 
even though at such time the statutory life of the filing has expired, | 

This land is within the pri mary limits of the oT ant for the road extend- 
ing from Portland, Oregon, to Tacoma, Washington, as shown by the 
map of definite location filed May 14,1874. Itis also within the pri- 
mary limits of the grant for the Cascade branch of said road, as shown 
by the map of definite location filed March 26, 1884, os 

One Edward Davis filed a pre-emption declaratory statement cover- 


ing this land on J anuary 13, 1870, in which settlement: was aneece 


December 21, 1869. 

Said filing was never consummated to cash entry, bat was of record 
uncanceled at the date of the filing of the map of definite location on 
account of both lines named, and was, under the authority of the 
decision of the Supreme Court in the case of Whitney v. Taylor (158 
U.S8., 85), held to be sufficient to except the land covered thereby from 
the operation of the grant for said company. 

The motion questions the correctness of the application of the deci- 
sion of the court in the case named, to the facts in this case, urging | 
that the filing in question was an expired filing, that is, the pre-emptor 
had failed to make payment within the:statutory period, which expired 
before the filing of said maps of definite location, while in the case 
before the court, the filing by Jones had not expired at the date of the 
filing of the map of definite Jocation. Further, that the construction 
placed upon the decision of. the court reversed the uniform decisions of 
this Department for the past thirty years upon mere dicta. 

We will first look to the decision of the court. In said decision the 
court first reviews its previous decisions holding lands to be excepted 
from railroad grants on account of certain claims, viz: (1) In the case 
of Kansas and Pacifie Ry. Co. v. Dunmeyer (113 U. 8., 629), an aban- 
doned homestead entry of record at the date of definite location; (2) 
Hastings and Dakota RB. R. Co. «. Whitney (132 U. 8., 357),.a home- 
stead entry based upon an illegal affidavit; (3) Bardon v. Northern 
Pacific R. R, Co. (145 U.S., 535), an illegal pre-emption entry of record 
at the date of the passage ‘of the act making the grant, and (4) New- 
hall v. Sanger (92 U.8., 761), a claim under an invalid Mexican grant 
undetermined at the date of definite location, and thus proceeds: | 

Although these cases are none of them exactly like the one before us, yet the 


principle to be deduced from them is that when on the records of the local land office 
there is an existing claim on the part of an individual under the homestead or pre- 


7 -emption law, which has been recognized by the officers of the government and has 


not been canceled or set aside, the tract in respect to which that claim is existing is 
excepted from the operation of a railroad land grant containing the ordinary except- 
ing clauses, and this notwithstanding such claim may not be enforceable by the 
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claimant, and is s subject to cancellation by ili government at its own.suggestion, 
or upon the application of other parties. It was not the intention of Congress. to | 
open a controversy between the claimant and the railroad company as to validity of | 
the former’s claim. It was enough that the claim existed, and the question of its 
validity was a matter to be settled between the government and the claimant, in 


_ ‘Tespect to which the railroad company was not permitted to be heard. The reason- 


ing of these cases is applicable here. Jones had filed a claim in respect to this land, _ 
declaring that he had settled and improved it, and intended to purchase it under the 
provisions of the pre-emption law. Whether he had in fact settled. or improved it 
was a question in which the government was, at least up to the time of the filing of 
the map of definite location, the only party adversely interested. ‘And if it was con- 
tent to let that claim rest as one thereafter to be prosecuted to consummation, that 
was the end of the matter, and the railroad company was not permitted by the filing 
_. of its map of definite location to become a party to any such controversy. The land 
being subject to such claim was, as said by Mr. J ustice Miller, in Railway Company 
v. Dunmeyer, supra, ‘excepted out of the grant as much as if in a deed it had been | 
excluded from the conveyance by metes and bounds.” 


The above will be seen to refer generally to pre-emption elaims and 
if the decision ended here, I do not doubt that all would agree that an 
expired filing while of record was as olfectual against a railroad grant — 
as one unexpired. 

The court, however, then proceeds to analyze the grounds on which 
_ the company seek to evade the effect of the filing by one Jones, which 
is made the basis for holding the lands there in nee to have been 
excepted frow its grant,. viz: 


First, Jones never acquired any right of pre-emption because he never in fact set- 
 tled upon and improved the tract; second, the land-was unsurveyed at the time of 
the alleged settlement, and the filing was not made ‘within the three months after | 
the return of the plats of surveys to the land office,’ (10 Stat., 246), and was there- 
fore au unauthorized act; third, that whether the filing was made iu time or not, a8 
it was not followed by payment and tinal proof within the time prescribed, all rights 
acquired by it lapsed, the tiling became in the nomenclature of: the land office an 
‘expired filing,’ and the land was discharged of all claim by reason thereof. 


Upon the first proposition, the court holds that the acceptance of the 
declaratory statement by the local officers is prima facie evidence of 
the bona jide character of the claim, and that. the filing of the state- 
ment was, in the strictest sense of the term, the assertion of a pre: 
emption claim, and when noted upon the records it. was officially 
recognized as such. . 

It was in this connection. that the court states:— 


Indeed, this declaratory statement bears substantially inne same relation to a pur- 
chase under the pre-emption law that the original entry in a homestead case does 

to the final acquisition of title. The purpose of each is to place on record an asser- 

-tion of an intent to obtain title under the respective statutes. ‘‘This statement was - 
filed with the register and receiver, aud was obviously intended to enable them. to 

reserve the tract from sale, for the time allowed the settler to perfect his entry and 
pay for the land.” Johnson v. Towsley, 13 Wall., 72, 89. By neither the declaratory 
statement in a pre-emption case nor the original entry to a homestead case is any 
vested right acquired as against the government. For each fees must be paid by the 
' applicant, and each practically amounts to nothing more than a declaration of inten- 
tion. It is true one must be verified and the other need not be, but this does not 

pol hoe 33 —-2 
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create any essential difference in the character of the proceeding; and when the 
declaratory statement is accepted by the local land officers and the fact noted on the 
land books, the effect is precisely the same as that which follows from the acceptance’ 
of the verified application in a homestead case and its entry on the land books. 


In some of the briefs filed on behalf of the erant claimants interested 
in the decision of the question now under. consideration, it is urged that: 
by referring to the decisions of the Department named, the court rec- 
ognizes and approves of the holdings made therein as to the effect of 
pre-emption filings, and, as the decision in the case of R. BR. Co. v. Stove- — 
nour (10 L. D., 645), holds that “expired filings” do not defeat the 
grant, it was not the intention of the court to overrule such holding, 

In this connection I desire to call attention to the decision in the case 

of Millican ». R. R. Co. (7 ‘. a eee to in sald decision of the. 
court. | | | | . 
In that case the land was “included within the limits of the with- . 
dr awal on general route of 1879 and tell within the primary limits on 
‘definite location as shown upon the map filed May 24, 1884. ; 

The land involved was filed for by one Wilson May 2, 1879, prior to 
the filing of the map of general route. ihe same person Tada a second 
filing on March 3, 1883. 
_ Mullican apphed to enter the land in 1886, alleains it to have been 

excepted from the grant by reason of the ei of Edward Wilson. 
Hearing was duly SEE Ons and upon the: besumony adduced it was 
found that— | | 

The evidence shows os Wilson built a ienceapen said land about May, 1879, 
resided therein and improved his claim for about one yéar, when according to the 
testimony of one witness, ‘‘he seems to have neglected it;” that upon making said 
second filing, he returned to said land, cultivated and improved it, and built another 
house and dug another well; that said second filing is invalid, but the claim under 
the first filing still of record is good, ‘ except as against another settler,” and served. 
to except said land from the operation of the grant to said company. 

From the foregoing, if is apparent that the claim of the company was properly 
rejected, for, at the date of the withdrawal on general route, and also when the line: 
of the road was definitely located, there was a preemption filing of record, which had. 
attached to the laud in controversy, and the company can not question the validity 
of said filings. William H. Malone v. Union Pacific Railway Company (7 L. D, » 13). 

It might be here stated that under the early rulings of this Depart- 
ment in the administration of railroad land grants, the exception in 
favor of preemption claims, found in all the land erat was construed, 
in effect, to bea mere. saving clause in favor of the individual claimant, 
and not as excepting the land covered thereby from the operation of | 
the grants, that is, unless the filing was constmmated into cash entry 
it was held not to effect the grant. . 

In departmental . circular approved November 7, 187 9, sontaniee 
regulations concerning railroads, the ruling o's respecting pre-emption 
claims are summed up as follows: : 


2. A pre-emption claim which may have existed: to a tract of land at the time of 
the attachment of a railroad grant, if subsequently abandoned and not consum- 
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mated, even though in all respects legal and bona fide, will not operate to defeat the’ 
graut, it being held that upon the failure of such claim the land covered thereby, 
inures to the grant as of the date when such grant became effective. 
Under this ruling, therefore, no hearings can be ordered for the purposé of ascer., 
taining the facts respecting the settlement, occupation, improvement of the land, 
etc., by such pre-emption claimant, for even if such facts were established, me 
ander the decision, the land inures to the grant, . Do 


- Under this ruling the great majority of railroad conflicts have been — 
disposed of and the lands shown by the records to be covered by fil- | 
ings, whether expired or unexpired, so long as they were not perfected, 
have been patented on account of the grants. 

This ruling prevailed until the decision of this Depeetnent in the 
case of Malone v. Union Pacific Ry. Company (7 L. D., 13), where, for 
the first time, the record of a filing not perfected, was leld to be — 
sufficient to defeat the grant in favor of another claimant. 

This decision was rendered July 9, 1888, It is true that in the case 
of Railroad Co. v. Larson (3, L. D. , 305), and a few other cases, it was 
held that a pre-emption filing iapable of being perfected, defeated an 
indemnity withdrawal or excepted lands from certain grants, but these’ 
cases were not based upon the record of the filing , but wpon testimony’ © 
showing that the pre-emptor had coutinued to reside upon and claim’ 
the laud, and was, even to this ent in conflict with the eee of | 
1879, Herore quoted. 

I admit that the Stovenour decision, made in 1890, intimated that the® 
claim under the filing expired at the time within which proof was 
required to be made by law, and ceased to be effective as against the’ 
grant unless the party continued in possession, and that this decision 
has been since followed. 

This has been but a few years, and the davision in the Millican case 
was cited in the Stovenour decision and has never been reversed. | 
Just here I might say that the decision in the Stovenour case.is, to | 
to my mind, unsupportable except upon the theory that the filing, | 

uncanceled, defeats the grant. 7 

If the filing expires, or ceases to exist, as against the grant, at the 
. time set under the pre-emption law within which to make proof, then 
the mere fact that the party continues to reside thereon does not affect 
the grant, for the right of pre-emption in him is gone with his expired. 
filing, and he can no more initiate a new claim to the land formerly 
filed for by continuing to reside thereon, than he could to a different, 
tract than that first filed for. i 

The Jaw allows but one filing. If his claim under his filing is made 
to depend upon the showing of continued residence, by so holding, we. 
permit the company to question his compliance with law in the matter 
of residence, which it has been specifically and Topentedly ruled my the | 
courts cannot be done. 

- The second objection urged o the company to the: filing by Jones, 
was that he failed to file within three months arom date of settlement. 


5 
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but this the court held was a question that could not be raisod by the © 
company. 

The third objection was that he had failed to make proof within the 
time required by law. 

The court does not pass upon the sufficiency of this objection, but 
answers it by quoting from the decision of this Department to show 
that the time has not expired at the date of the attachment of ne 
under the grant. 

In view of this fact it is urged that so far as the prineiples announced 
in said decision may embr ace expired filings, that they are dicta. 

_ Dicta are judicial opinions expressed by the judge on points that do 


7 not necessarily arise in the case. If it may be conceded that they are 


dicta, it can not be denied that they are amply supported i in the argu- 
ment of the court, by authority; that they are held as opinions by the 
unanimous bench. If the opinions expressed are dicta, such dicta are 
strong enough to be followed with safety. | 

‘J regard the conclusions set out above as more than the mere dicta 
of the court. I rather regard them as adjudications in one view of the 
ease presented. But inasmuch as the final decision in the particular’. 
case was rested on a ground which did not involve the direct reasoning 
submitted, the opinion of the court may technically be called dicta; 
nevertheless, such dicta would be usually recognized. ms all courts as 
authority. 

_ From a review of the matter, I adhere to the previous decision made, 
and hold that the land. bavered by Davis’ filing was excepted from the 
company’s grant. 

The motion is accordingly denied. 


MINING CLAIM—ADVERSE CLAIM—JUDICIAL PROCEEDINGS. 
CATRON ET AL. v. LEWISHON. 


Tn determining whether an adverse judicial proceeding has been instituted within 

- the statutory period, the Department will not undertake to review an order of 

a court of competent jurisdiction recognizing the initiation of such proceedings 
within said period, while the suit su begun is pending within said court. 


Secretary Smith to the. Commissioner of the General Land Office, July 
(w, A.) 1896. | | — (0.3. W.) 


«wt appears by the record before me that Leonard Lewishon filed his 
application for patent for the Mountain View, Colusa and Grayhorse 
lode claims and Grayhorse Mill Site, surveys No. 952, A. B.C. and D., 
in the Santa Fe, New Mexico, land district; that during the period of 
publication, on April 23, 1895, T. B. Catron et al., claiming the San 
Pedro placer claim, led thetr. protest and adverse claim against said 
entry; that on October 21, 1895, the attorney for Lewishon presented 
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his affidavit to the local office, alleging that no suit in support of said 
adverse claim had been brought in any court of competent jurisdiction 
within thirty days after filing said adverse claim; that he had exam- 
ined the records of the district court having jurisdiction of the land in 
controversy on the 23d day of May, and found that no action had been 
instituted; that a certificate that no suit or action of any character 
was then mending was prepared for the clerk’s signature on the evening 
of that day with the promise of said clerk that it would be signed the . 
following day; that during the forenoon of May 24, the clerk informed 
him, that the presiding judge of said district court had directed said 
clerk to file a declaration in ejectment of said Thomas B. Catron e¢ al., 
as of the 21st of May, 1895, and that the judge had made and caused 
to be entered on the record of said court wn order, which reads as 
follows (omitting caption): : | | 

It being made to appear to the court that plaintiffs left with the clerk of this 
court declaration in the above case on the evening of May 41, 1895, and that it was | 
not filed by the clerk for the reason that the plaintiffs did not pay the advance fee 
- as required by law, and that such fee has been paid at this date, it is ordered that 


the clerk file said coernvion aus of the date of May 21, 1895. And it is so ordered. 
( Sioned by Associate J ustice, - | 


May 24, 1895. 


lt is also stated in said amidavit that the clerk of said court auorned 
this affi ant— 


_ that on the evening of May 21, “1895, after he had siosad his cng Charles A. Baelae 

met said clerk upon the street and handed him a declaration in said case and | 
requested him to file the same; that said clerk informed him that he would not file 
the same until the advance fee required by law was paid. Théreupon Speiss said he 
would come the next day and pay the same, and the clerk again told him that it 
would not be filed unless said advance fees were paid; that said Speiss did not come 
- the next day as he said he would, and the fee for filing the same was not paid said 
clerk until the 24th day of May A. D., 1895, and but for the order heretofore men- 
- tioned the clerk would hav e filed said ieclaration of that date. 


On the 21st day of October, 1895, the clerk of the district court 
made a certificate, in which he certifies: 


That there is now no suit or action of any character pending in said court involvy- 
ing the right of possession to any portion 


of the ground in controversy, 


and that there has been no litigation before said court affecting the title to the said 
group or any one of the said claims or any part thereof for over two years last past 
other than what has been finally decided in favor of the present claimant, Leonard 
‘Lewishon, or his assignees, except No. 3579, 'T. B. Catron et al., vu. Leonard Lewishon, | 
which was not actually filed until May 24,:1895, and would have been marked filed 
as of that date, except for the order of the court, a copy of which is hereto annexed, 
the fees required by law not having been paid until that date. . _¢ 


- he applicants for patent applied to purchase said land, and the 
local officers, on December 2, 1895, held: | | 


We being of the opinion that said suit was not filed within the thivty days 
allowed, as we did not consider the papers were filed until the filing fee was paid as 


(22 —— DECISIONS RELATING TO THE PUBLIC LANDS, 


stated in the clerk’s certificate, did, on October 22, 1895, dismiss said davenee Asia 
and notify T. B. Catron, attorney for the adverse claimants, of such-dismissal, for 
the reason that he did not commence suit within the time allowed by law. | 


The local officers transmitted all the papers in the case to your office, 
towethel with the appeal of Catron et al. Your office by letter of 
January 17, 1896, reversed the action of the local officers on the 
following eround: 7 

‘Whether the suit upon said adverse claim was commenced within the statutory 
period is thé question to be determined, and the decision of that question involves 
the validity of the order of the court to the clerk thereof, which order is recited 
above. Iam of the opinion that the power to annul and vacate said judicial order 
is vested by law in the courts of the Territory of New Mexico and not in this office, 
and until said order shall have been regularly vacated, I am bound to respect it. — 


“Thereupon, the mineral applicants prosecute this appeal, assigning 
Several grounds of error, but oD the following the case. may be 
‘disposed. of: 


: Ist. That under ‘ie laws of New Mexiro suit was not brought within thirty days 


| from the time notice was given said adverse claimants. 

. 2d. The district court of Santa Fe had not acquired jurisdiction of said cause at 
tie. time of making said nunc pro tunc order of the judge epsered: in said casé, and 

said order is wholly void. : 

3d. Said runc pro tune order was made ex par a and said applicant has not by any 
summons or other process (up to this time) been brought into said court to plead or 
answer said complaint, and thereby be given an opportunity by said court to set 
aside anil vacate su illegal order made in violation of the Sues statutes of this 
‘Territory. - 4 


_ (In connection with this ‘Spaciheation of errors is pr ieseneed the cer- 
tificate of the clerk of said court, under date of February 12, 1896, 
wherein it is shown, “that there is no return in my office showing the 
‘service of any summons or other process upon the above named defen- 
‘dant, Leonard Lewishon, requiring him to wppear or bead. to ne 
declaration in the above entitled suit. ) 

The contention of counsel for appellants is, that under thé laws of 
the Territory of New Mexico suit cannot be commenced until the 
advance fee required by law shall have been paid; that said advance 
‘fee was uot paid within thirty days as limited by the United States. 
statute in which suit can be brought in support of an adverse claim, 
and that the court did not have jurisdiction of the cause at the time 
the order was issued. : 

By the Compiled Laws of New Mexico (1884), section 1867, it is 
‘provided : | 
; The filing: in the clerk’s fice of the petition, declaration, bill or affidavit, upon 
‘the filing of which process is authorized by law to be issued, with intent that proc- 


ess shall issne immediately thereupon, which: inteut shall be presumed unless the 
contrary appear, shall be deemed a commencement of the-action. 


A1so by section 1907, it is provided: 


All suits at law in the district courts shall be commenced bye filing a dgélaration | 
in office of the clerk of said court, ete. : “ae . 
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:. By section 1262 of said statute, and Sis i ae of New Mexico 
(1889), Chap. 69, p. 146 et seq., and Laws of New Mexico (1893), p. 126 
et seq., it is made the duty of the clerk of the district court to collect 
part fees in advance. - 
The Commissioner of the Gener al Land Office reversed the vali 2 of 
the local officers on the ground that the power: to annul the judicial 
order of May 24th, rested in the courts of the Territory of New Mexico 
and not mn his oftice. 
The Department, it would seem, has the power to determine for itself 
the question of fuct in each’ case as to whether or not action has been 
‘commenced within the statutory period, as is indicated in the cases of 
Downey v. Rogers (2 L. ‘D,, 107), and Nettie Peart v. Texas oe ses 
LL, D., 180). 
No eartilied transcript of the record ene the declation and the 
entry of filing upon it is in evidence, though this would be the best 
evidence, yet it is virtually conceded that such declaration has been 
filed and that the official notation of the date of filing entered thereon 
is May 21, 1893, which would be within the statutor y period. What 18 
asked of fhe Department in the. first instance, is that this official entry 
upon. the declaration showing the date of filing shall be held to be false. 
-In the cases cited, wherein it was held by. the Department that judi- 
| cial proceedings paced on an adverse claim filed out of time, and such 
‘proceedings. not begun within-the preser ibed period, do not preclude 
‘the allowance of a mineral entry, the fact of filing out of time appeared | 
as a record. fact, and required only a computation of the number of 
days to. male Such fact appear. These cases arenot necessarily author- — 
ity for doing what this Department is asked to do in this case. It is 
not so muck construction of section 2326, Revised Statutes, or any other . 
‘United States statute applicable to the case, which is now sought, as it. 


is a construction of a statute of the Territorial legislature in reference — 


to the collection of fees in advanec, p ALE applies to all suits br meas 
in the Territorial courts. | 

The decision invoked is that the: jaa of the district court aie com- 
mitted error in construing a territorial statute in relation to what 
constitutes filing or the commencement of .a suit in New Mexico under 
its laws. It is, in effect, a collateral attack upon the Jud eMeny of a 
court of colupetent jurisdiction. 

ft has been shown that under the laws of New Mexico; adit is com- 
menced by filing a declaration in the office of the clerk. By another. 
law of the Territory, it-is made the duty of the clerk of the district 
‘court to collect fees in advance. It may be said then that a suit. is 
commenced when a declaration is filed in the office of the clerk, and 
that it becomes the duty of the clerk to collect fees in advance. 
| It appears from the facts as stated, that when the declaration was’ 
‘presented to the clerk, the party was notified: that. it would not be filed 
until the foes: were @ paid; that the party pr omised to pay the fees and | 
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the clerk retained the papers until the fees should be paid. There is — 
no doubt that the handing to the clerk at his office, a. paper which is 
required to be filed in his office, is. filed, whether the fact be entered 
upon the paper by the clerk or not. The entry is a clerical duty 
imposed by law upon the clerk, with the performance of which duty the. 
party submitting the paper is in no way concerned. It seemed that 
the clerk treated the paper as filed, subject to the payment of the fees 
before it would be so entered, for ae accepted it and became its custo- 
dian. The fact then is that it was handed to him on the 21st, in time, 
and was treated by him as filed, except on account of non-payment of 
fees, and if the non-payment of fees be not under the law of New, 

Mexico a condition precedent to the filmg, then both in fact and in law, 

the paper was filed on the 21st. | 

It may be a condition precedent to filing, but it does not appear to be 
from the statutes cited; nor do they authorize the conclusion that it iS; 
but rather, that a coriain part of the fees are due in advance and it is | 
made the duty of the clerk to collect it. The statute is in reference to 
the duty of the clerk, and contains no provision declaring the filing 
nugatory by the non-payment of fees. If it had been intended that. . 
the filing should not be legal until the fees were paid, a very few words 
would have sufficed to make this point clear. If the statute had 
declared that it was the duty of the plaintiff to pay the fees when he 
filed his declaration, it would not have made the filing void, but the 
attorney who filed it would simply have failed to discharge his duty 
and, presumably, there would have been adequate means of reaching 
such breaches of duty. 

Whether the handing of the paper to the clerk, under the circuin- 
stances detailed, amounted to a filing in office in the meaning of the 
law, need not be now considered, but the judge who made the order 
directly to be considered, seems to have been of the opinion that it 
was. That he entertained that opinion is evidenced by the fact that 
when the clerk failed or refused to file the paper. as of the date of May 
21st, by which it is to be understood that he failed and refused to 
aniiote the same as filed on the 21st, the judge by an order of his 
court required him to do so. This order is referred to in some of the 
pleadings as a nunc pro tune order, but it does not purport to belong to 
this class of orders and cannot properly be so styled. It does not 
recite anything which indicates that it is an order which should have. 
been passed on the 21st, but rather that it is an appropriate order as of 
the 24th, the date it bears. The order would appear to have been 
made on the complaint of some one; who presumably made it appear to 
the court that the clerk had received a declaration on the 21st; that it: 
was not. filed by the clerk for the reason that. the plaintiff did. a pay 
the advance fee required by law, and that it appearing to the court 
that such fee had been. paid by the date of the order, the clerk: was 
ordered to file the declaration as of the date May 21st. - 3 
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_ Upon the statement of facts presented, the none was svidently of 
the opinion that there had been a iegal filing of this declaration with: 
the clerk. of his court on the 21st; that for an unsatisfactory reason 
the clerk refused to endorse that filing, and the court then directed it — 
to be done, subsequently to such filing. This may have been an 
improvident judgment or order of the court, but it is to be presumed 
that if this is so, and was so shown to the court, the court would on such 
showing revoke it. It is an interlocutory order which does not pur-— 
port to dispose of the case; belongs to the class of orders which the court 
might lawfully make, and to a class from which there is no appeal, 
under the general rule, wntil the case, on its merits, is passed upon. 

There can. be no doubt that the question of the legality of this filing 
received judicial consideration and was. passed upon by tue court and 

held to be legal. The case to all intents and purposes is in court and 
before a tribunal having jurisdiction of the subject-matter. It is 
insisted that the order itself admits the fact that the fees might be 
lawfully demanded in advance and that they were not paid until the 
24th, the day after the expiration of the thirty days; and therefore _ 
that it proves the want of jurisdiction of the court, and itself falls | 
because of want of jurisdiction. , 

This conclusion rests upon the hypothesis that the eile for a fail- 


ure to pay the lawful fees at the time of filing his paper by a Suitor, .— 


can be nothing else than to make the filing nugatory and void, and 
that this results by necessary implication because the statute provides 
--no specific penalty. This evidently is exactly what the judge who 


passed the order disbelieved, and therefore held that the law provided | 2 


no such penalty. | 
Section 2326 Revised Statutes, prescribes the duty of the adversé | 


claimant to commence proceedings within a court of proper jurisdic- 


_ tion, within thirty days, to determine the question of the right of pos- _ 
~ session. Should he fail to do so, by this statute it is prescribed that 


such failure shall be a waiver of his adverse claim. But the statute © 


goes further, and prescribes that upon payment of fees and of five 
dollars per acre for a claim, and the filing of the copy of the judgment 
roll with the register of the land office, that he is entitled to a patent. 
Evidently the idea of this statute is, that the court shall determine — 
who is entitled, and while such dcteccunnbion is made upon the con- 
tingency of the filing of his proceeding in the court, it is nevertheless 
the clear intent of this statute that contest of Slain of this character 
Shall be determined by a court of competent jurisdiction. 

In Richmond Mining Co. v. Rose et al., 114 U.S., 576, it was urged 
that the court acquired no jurisdiction pecanee fee's required by- the 
statute were not paid at the time of the filing, to which the supreme 
court, on page 583, replies as follows: | 


What constitutes the commencement of an action in a State court, being matter of 7 
State law, the decision of that court on ‘this point is not a federal a and ia 
not therefore reviewable here. , 
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These propositions. also answer the objection of non-payment of fees to the State, 
which i 1s purely a matter of State concern, and if it could in any inanner av ail the 
defendant it must have beeu by motion at the time, and before demurrimg or ans wer- 
ing to the merits. : | 


The right of this Department, where it j 18 clearly shown by dates that 
the proceedings were not begun within the given period of thirty days, 
to proceed with its own ruling ou the assumption that Uae Was & | 
- waiver of the adverse claim, seems to be settled. 

The point of trouble in this case, however, is that it 1s insisted that 
the filing was not in time, notwithstanding the fact that the court, by 
solemn order, when attention was called to the alleged illegal filing, 
sanctioned it, and assumed jurisdiction, aud the effect of holding the 
order void would be to make a departmental ruling in relation to a 

"proper construction of the statutes of New Mexico, so as to deny to the 
— courts of that State jurisdiction in a matter which they had directly 

“assumed on consideration of the express jurisdictional question. 
| Whether rightfully or wrongfully, there is a case pending in the dis- 
trict court in New Mexico, to determine the question of right of pos- 
session. If there is no jurisdiction the point can be clearly made and 
decided by the court; if it should not be prosecuted with reasonable 
diligence to final judgment, we have authority that the Department 
may then step in and declare that the adverse claim is waived; but | 
where the very question at issue is involved in a pending case and the 
court has assumed jurisdiction, aud an opportunity is. atforded the par- 
ties to have a judicial decision not only of the question of jurisdiction 
but of the merits of the case as well, it seems to me that it is now pre- 
mature for the Department to declare that the court entertaining the . 
case had no jurisdiction. 
-Your office decision is therefore appr oved. 


RAILROAD LANDS—ACT OF JANUARY 2 23, 1896. 


HROWN v. ANDERSON ET AL. (ON REVIEW). 


Under the provisions of the amendatory act of January 23, 1896, an applicant for 
| the right of purchase, accorded by section 3, act of September 29, 1890, to set- 

tlers whe have gone upon railroad lands with a view to purchasing the same 
‘ from the company, ia not required to show actual residence, if he has enclosed 
' and cultivated the land appre for. eae 


Secretary. Smith to the Commissioner. of the Gener al Land Office, Suily 
ee) | | 7, 1896. (OW Ps) 


This is a motion, on the part of Henderson Brown, for 1eview of the 
decision of the Depart tment of September 23, 1895, in the: above entitled 
case. — a | SO 
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' The land involved is the S. Fl of the NE. 4, the SE. 4 and the E. 4 of 
ies SW. 4 of section 5, township 14 8. eens) a San Francisco land 
district, Oalioenia. 

_ There is a full statement of the case 1n 21 Tedd Decisions, 1g 193, 
and it need not be here repeated. : : 

The assignments of error set out in the neuen for review need not | 


now be considered, in view. of the act of Congress approved January — 


ae; 1896, amending the act of forfeiture, in which it is provided: : 


That section three of an Act entitled “An act to forfeit certain lauds Heratoforé 
zitanted for the purpose of aiding in the constriction’ of railroads, and for other 
purposes,” approved September twenty-ninth, eighteen hundred and ninety, and 
- the several acts ainendatory. thereof, be, and the same is, amended so as to.extend — 
the time within which persons entitled to:purchase lands forfeited by said act shall 
be permitted to purchase the same, in the quantities and upon the terms provided i in 
said section, at any time prior to J: anuary first, eighteen hundred and ninety-seven: 
Provided, That actual residence upon. the lands by persons claiming the right to. 
purchase the same shall not bé required where such Jands have been fetced, culti- — 
vated, or otherwise improved by such claimants, and such persons shall be permitted 
to purchase two or more tracts of such lands by legal subdivisions, whether con- 
tiguous or not, but not exceeding thr ee hundred and twe nty acres in the aggregate: 


. In the decision of the Department in the case of Shafer 2. Butler, 
on review (22 L. D., 386), it is held that, under the laws, as amended, 
residence i is not necessary to be shown in support of an application ag 
purchase under the third section of the act of forfeiture, and as it was — 
shown in that case that the land -had. been improved to great value by 
the parties through whom Shafer obtained possession of the land; and 
that Shafer settled upon the land with the intention of purchasing the 
same of the railroad. company, and continued the improvement and 
cultivation of the same, and was in peaceable possession thereof at 
the time Butler made his homestead. entry, it was held that Shafer was 
entitled to purchase the jand under the third section “ot the act, as — 


amended. 
In the case at bar, it is alleged by Hender SOn Brown 1 in his appliea- 
tion to purchase: 
‘That in 1881 the deponent went into posseasion of the 8. 4 of the NE.4 and SE.+ 
and the E.4 of the SW.} Sec..5, T. 145., R. 7 E.,M. D. M., and has held possession. 
thereof ever since; that os the time of going inite poasession of the, land deponent 
- purchased the taal from parties then in possession who had purchased from six 
others, and who had applied to purchase said lands from the Southern Pacific Rail- 
Toad C. mpany as early as 1872. That.deponent purehased said lands for a valuable 
consideration and with the intention of purchasing them from said Southern Pacific 
Railroad. Company as soon as the Jand should be subject to sale. That deponent has 
been ready and anxious to purchase at all. times since 1881; that deponent has two 

houses upon said land and has it enclosed with - other and adjoining ue and has 
used it for pasture purpose since 1881; ; ; . 


and it appears from the evidence that he went into possession of the 
Jand on. July 1, 1878, by purchase from J olu H. Carlisle; that in 1879 
he, with other erica pat a fence around it; that he aged the land. 
for grazing purposes generally, but at different times had. cultivated — 
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about seventy-five acres of it; that he had been in continuous posses- 
_ sion of the land since date of his purchase; that when he went into 
possession of the land his intention was to purchase it from the rail-: 
road company, and he knew said lands were claimed by said com- 
pany; that John H. Carlisle had made no application to purchase the. 
land from said railroad company, at date of his purchase of same; that 
he had applied to purchase no other land under the provisions of said 
act of September 29, 1890; that he had about twenty-two hundred 
(2200) acres of land fercan: the possessory right of which he had pur- 
chased, including sections 5 and 11 and portions of sections 1, 3 and 9s 
‘that ie made. application to purchase a portion of section 1 a the 
Southern Pacific Railroad Company prior to September 29, 1890, and | 
made application to purchase from said company the N. $ and the 
SW. 4 of See. 11, twenty-five years prior to hearing; that there were 
a three room house, a dairy house and a corral ‘on the land when he 
purchased it from Carlisle; and that he was in possession of the same 
at the time E. A. Brown and A. 5. J. Anderson were allowed to make 
their homestead entries. : 

These facts entitle Henderson Brown to purchase the land under 
the third section of the act of September 29, 1890 (26 mm 20) as 
amended by the act of January 23, 1896. 

The decision of the Department of September 23, 1895, is "therefore 
revoked, and upon the completion of said purchase, the homestead. 
entries of hy. A. Brown and A. 8. J. Anderson will be canceled. 


PRACTICE—REVIEW. _RELINQUISHMENT-TRAN SFEREE. 
TENNESSEE Coat, IRON AND RAILROAD COMPANY ET AL. | 


Affidavits should not be submitted with a motion for review for the purpose of 
supplying facts that should have formed a part of the case as presented in the 
first instance. 

A transferee whose title is acquired after cancellation of an entry is charged with 
notice of such. action. 

The rule that a relinquishment executed after aa proof, and after sale of the land, 
is invalid, can not be invoked on behalf of one who fails to show, under oath, 
any interest in the land, or aM the entryman in fact had complied with the law. 


Seo ae y Smith to the Commissioner of the General Land Office, Jul y 
eo : 7, 1896. (BLS. C.) 


A motion for review of denanantal decision of March 6, 1896, has 


been filed by the Tennessee Coal, Iron and Railroad Company and — 7 


_ Joseph Moses. 

It appears by the record that John D. Maddox on August 11, 1881, 
made homestead entry of the SE. 4, Sec. 25, Tp. 17 8., BR: 7 W., Mont. 
gomery, Alabama, land district, alleging se ttlement November 15, 1875; 
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that on November 22,1881, he made final entry of the same, and receiv- 
er’s receipt issued therefor. In the published notice of final proof the 
following names are given aS witnesses: Andrew J. Hespey, Andrew 
J. Vines, Lot V. Vines, and Doreas Maddox. Andrew J. Vines 
appeared as a witness, and in answer to the question, “Are you inter- 
ested in this claim?” says, “No,—and I further swear that the witness 
Dorcas Maddox is in no way related to or connected with claimant.” 
This witness signed his proof with “his mark,” and itis attested by 
E. K. Fulton. The other witness is described in the body of the proof 
as “Lot or Latty V. Vines.” In answer to the question quoted above, 
he says: “No, and I further swear that I am the identical Lot V. Vines _ 
advertised as a witness-for claimant, and further that claimant is of no . 
kin to the witness Dorcas Maddox.” His signature, Latty V. Vines, 
is also by “his mark,” but it is not attested. These are the only wit- 
nesses whose testimony is in the record. | | 

On August 30, 1882, your office directed the local officers to order 
hearings in a panier of cases including this, the general allegations to. 
be,—want of good faith in making the entry; non-compliance with the 
Jaw in respect to residence, improvement and cultivation and that the 
land was not subject to entry by reason of being mineral in character. 
They were also instructed to confer with a special agent in regard to., 
the hearings. Notice of coutest was served, fixing the date of hearing. . 
December 13, 1882. The hearing was continued from time to time, 
until Rebeiarg 9,.1883. Subsequently an affidavit and relinquishment. 
of Maddox was filed. In this affidavit he states that he never resided. 
on, or occupied the land. as a homestead; that he entered it under 
instruction from E. K. Fulton; that he made final proof, but never had 
the final receipt in his possession, but that it was “in the possession 
of one Latta Vines, from whom he can not get it.” He swears “that, 
he makes this relinquishment of his own free will and accord without. 
the influence of any person or persons, and without the advice of any - 
person or persons whatever.” This affidavit, which contains a formal 

relinquishment, was sworn to February 1, 1883, | | 
' ° Another formal relinquishment was exeonted by Maddox February 

16, 1883. 

‘The record, as made in the local office, Shows this: “ Feby. 20, 83, 
Received rplngtisminent of John D. Maddox.” On August 20, 1890, 
Joseph Moses made homestead entry of the tract, alleging settlement 
December 18, 1878. Your office by letter of October 17, 1890, on the . 
report of a special agent, of September 18, 1890, held Maddox’s entry 
for cancellation, by a letter addressed to the local officers. In reply 
thereto, the register States. that their records show that on February 
16, 1883, | : 
sald Maddox axeputed a relinquishment to the United States, and ‘tes same was fled . 
February 20th, 1883, and the same was noted on the records and placed with other 


papers in the case. We now enclose the relinguishment, and ask if it will be neces- | 
sary to carry out the instructions contained in your letter ‘‘P” October 17, 1890... 
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- By letter of December 10, following; your office advised the local: — 
officers that the relinquishment had been received, and on that day. 
Maildox’s entry had been canceled on your office records, and that no. 
further action was necessary under your office letter of October 17, 1890. . 

Ou August 22, 1894, Moses made a relinquishment of his homestead. 
entry, and on August 24, following, an attorney forwarded the petition: 
of the Tennessee Coal, [ron and Railroad Company and Joseph Moses, — 
dated August 22,1894, praying for a re- instatement of Maddox's home- 
stead entry for the reasons: 


1st. That the claimant John D. Maddox, sold the surface of this land to L. V. 
Vines on December 11th, 1881, who transferred the same to J oneph Moses on Decem:’ 
ber 11th, 1888. 

2d. That claimant John D. Maddox, sold the mineral right from this land to BE. kK. 
Fulton on November 26th, 1881, and on December 2d, 1881, E. K. Fulton transferred. 
the same to Thomas Peters. 

On July 26, 1882, Thowas Peters transferred the same to the Birmingham Coal, 
Coke & Iron Company. : 

The Birmingham Coal, Coke & Iron Company, after, a consolidation with the Platt 
Coal & Coke Company, transferred the same to the Tennessee Coal, Tron & Railroad 
Company, which company still own all. the mineral rights on said land and have 
continuously paid the State and county taxes assessed on the same: 

3d. That at‘ the time, viz., February 16th, 1883, John D. Maddox signed a relin- 
quishment to said land, he did so under duress and under threats made by Special’ 
Agent Mabson, as is shown by the sworn affidavit, sigued by him, on the 8th day of 
August, 1891, also the affidavits of William Vines, Jr., and Johu C. Vines, which’ 
affidavits are hereto attached and made a part of this petition, . 

4th. That at the time, viz., February 16th, 1883, that John D. Maddox aued said 
relinquishment, he, Maddox, hed no right, claim, title, or interest in said land, or any 
portion of it, to relinquish, and such fact is shown by the records to be known by’ 
Special Agent Mabson at that time. : 

5th. That at the time and several years prior thereto, viz.,, February 16th, 1883, ' 
that John D. Maddox signed the said relinquishment, he in fact had no interest to 
relinquish, having transferred all of his interest to E. K. Fulton and L. V. Vines,’ 
viz., on November 26, 1881, and on December 11th, 1881. 
6th. That your petitioners respectfully snbmit that Joseph Moses who is one of: 

your petitioners, has this day relinquished his homestead entry on said land No. 
24420, in order that this. petition may be considered and granted, and each of your 
petitioners, respectfully ask that the homestead entry of John D. Maddox No. 11892, 
cae proof No. 2343, reinstated and patent issue to and in the name of the said John 

. Maddox. 3 


' “Tn addition to the statements pounds the attached petition,” 
the Tennessee Company also submitted a statement, that it had no 
notice of the contest against the Maddox entry, or of the relinquish- 
ment filed by him, and “did not untila recent date learn that said land 
had been re-entered by Joseph Moses.” eee the cd nor 
statement” is sworn to. | | 
The affidavits referred to as accompanying the petition, three in num- 
ber, were all sworn to in the month of August, 1891. Maddox States ~ 
that he made his final proof before the clerk of the county court, 


and got his final receipt on the 22d of November, 1881; that he sold the mineral 
rights in said lands to E, K. Fulton on the 26th of November, 1881; that he sold the. 
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surface of said lands to L. ¥. Vines (who was one of the witnesses. to his final proof) 
on the Ist of December, 1881. That sometime after he got his tinal receipt 

. he got notice from the laud office at I MonveOmery:: that: his. ee was con- 
tested 5 


that early i in 1883 he got a message ‘from a special agent i in Birmingham 
informing him that he ‘was liable for criminal prosecution. for fraud in. 
making his entry”, but if he would “relinquish his entry he would not, — 
be prosecuted ;” that by reason of this threat he became alarmed, went 
to Birmingham and made his relinquishment, not knowing that he had 
no right to relinquish after he had sold the land, 

William Vines, jr., says he is a brother-in-law of Maddox; that Mad. 
dox told. him about ‘this message from thé government: arent: that he 
was very much alarmed, and at his request Vines accompanied him to 
- Birmingham, when: they met the agent, “who told them that Maddox. 
was liable to criminal prosecution for frand in making his entry” and. 
that he could avoid the prosecution by relinquishing it, though Mab-) | 
son, (the special agent) was told and. knew that cameos has sold alk | 
his interest'in the land.” | 

John C, Vines, another. brother-in- law, says he knows Maddox gob 
the message, and ‘is informed and believes” that he went to nares | 
ham and relinquished his entry: 

- By letter of December 21, 1894, your office refused the application for 
re-instatement of the Maddox entry, and canceled the entry of Joseph 
Moses on his relinquishment. Your office decision is upon the grounds;. 
that when Maddox’s entry was canceled in local office on February 20,. 
1883, on his relinquishment, there was no notice on its records of any. 
transfer, nor had the government any knowledge thereof; that the 
mortgagees, transferees or parties “had no appearance in the case 
which would entitle them to notice of the order of August 30, 1882, 
ordering a hearing;” that the petitioners do not submit any evidence. 
that they are bona fide purchasers of the land or mineral rights therein; 
that the failure of Maddox to appear at the liearing and his subsequent. 
relinguishment were a virtual acknowledgment of the truth of the 
charges, and the entry was thereby properly canceled; that the subse- 
quent investigation of a special agent and action thereon by your office 
of October. 17, 1890 and December 10, following has no bearing on the 
“question at issue. 7 

On appeal your office _jndgment was s fovmally affirmed: and it was | 
said: | . : | an : 

In addition to the reasons assivned by you for ferneine to T aneeane said en eat 
is to be observed that the applicants herein do not aver that Maddox’s entry was | 


improperly. canceled on the merits of the case, or that he had complied with the. 
homestead law. 


The motion for review sets forth fourteen alleged errors. They are 
stated at great length in argumentative form, and not “ concisely and. 
specifically without argument” as required by the ules of Practice, 
The motion will therefore be disregarded except as to such points of 
| objection as the Department considers material in ene of the case. 
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With the motion for review are filed: two affidavits, one by G. F, 
McCormack, who says that he is the general manager of the Tennessee 
Company; 
that said company has claimed to own, and has a deed to and has paid taxes for a 
number of years past on the mineral interest of the lanil (described,) as is shown in | 
the abstract now on file. That the said company purchased the mineral interest in 
said land in good faith and for a valuable consideration; that’ said purchase was 
made for.the use and benefit .of the company, and that tlie said company had never 
sold said mineral interest or any part thereof. 


The “abstract now on file” Le above. is “not found in the 
record. . | 

: The other is made by Maddox, in which he swears, “ that i ested. 
upon said land and had improvements on it of aotiederable value, 
before he made his entry, and that he'made his entry in good faith and 
complied with the homestead laws of the United States.” The balance. 
of his affidavit is simply a reiteration of the one filed with the petition 
wherein he recites his reasons for giving his relinquishmeut, but in: this 

affidavit he states that he made it under duress. . 

The evident intention in presenting those affidavits is to overcome 
the objection made in the decision of your office, affirmed by the 
Department, that the petitioners did not aver that they were bona jide 
purchasers of the miuveral rights in the land, and the decision of the 
Departinent. quoted above that there was no allegation that Maddox 
had-complied with the homestead law. In other words, on this motion 
for review, parties are attempting by affidavits. recently executed to 
overcome the objections raised in the departmental decision to the suf- 
ficiency of the showing then made, aud upon whieh this proceeding 
was instituted. These matters are vow for the first time presented to 
the Department. In discussing this loose method of practice the 
Department said in Peacock v. Shearer’s Heirs (20 L. D., 213): 


‘ Such practice will not be permitted. Every fact alleged in the affidavits accom- 
panying the motion was, or should have been, known to the plaintiff when he made 
his original motion for re-iustatement, and should have then been presented. The 
Department will not tolerate the practice of parties waiting until it has announced 
its determination of a given proposition, and then in a motion for review permit 
. them to present, as a specification of error, matters calculated to cover the objec- 

tions of the Department to the original proceedings. Trials by piecemeal will not 
‘be sanctioned. 
- This. language is par ticularly seeenait as applied to the. case at bar. | 

But aside from this, the sworn statement of Maddox in 1896, that he 
had complied with the homestead law, would not be accepted now to 
overcome his affidavit made in 1883, when his mind would naturally 
have been fresh on the subject, that he had not complied with the law. 

The prominent features that stand out in bold relief in this case are 
| not in themselves calculated to convince one of that degree of honesty | 
and good faith, which are required in ‘obtaining title to the oats 
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domain. Here is a homestead entry made August 11, 1881: November 
15, final proof is made, and final certificate issued N pvembér 22, follow- 
ing; November 26, four days thereafter, all mineral rights are. trans- 
ferred to Fulton, a witness to the mark of Andrew J. Vines, w final | 
proof witness. On December 1, nine days after final proof, the surface 


rights is conveyed to Lot V. Vines, one of the final proof witnesses; on. | 


February 1, 1883, the entryman makes affidavit, “of his own free will 
and accord without the influence of any person or persons, and without 
the advice of any person or persons whatever,” that he did not comply . 
with the law in making his eutry, and “that he entered said land under 
the instructions of one I. K. Fulton;” the petition for re-instatement is 
not made under oath, and it is to be observed that the Tennessee Oom- 
pany neither in its petition,-or “statement” or in any other paper it has 
- filed, gives the date at which it acquired any right to the land. It will 
also be noticed that the affidavits of Maddox and of the two Vines, his _ 
brothers-in-law, filed with the petition, were made in August, 1891; two 
on the Sth, the other on the 19th, and that they were not presented to - 
your office until August 24,1894, Thus three years elapsed between _ 
their execution and their presentation. It is a singular co-incidence 
that the statute of limitations for pr osecutions for perjury under the 
United States statute expired practically simultaneously with the pre- — 

- sentation of these affidavits. It might be pertinent to. ask why this 


company held these affidavits for this period of time, and made no | 


move toward re-instatemeut. It says, in its statement, as if for ‘an 
excuse for not moving in the matter earlier, “that they (the company — 
and Moses) only learned of said relinguishment at a recent date.” — 
- Moses, when he made his homestead entry,—August 20, 1890,—mniust 
have had personal knowledge of the relinquishment, because he got . 
the surface right by deed from Vines, December 11, 1888, under which 
he claims to have held possession of the land, and he must have known 
that the record was clear or he could not have made entry. And the 
company knew at least three years before moving of the condition of 
the record, if not, where was the necessity of procuring these affidavits? 
But aside from all this, there is a statement in the record, made Sep- 
tember 12, 1890 by “* Wm. KR. Barker for Tennessee Coal, Iron & Rail- 
road Company” which shows that the Tennessee Company acquired its 
alleged right to the land December 31, 1888. It would seem to be idle 
to attempt to argue that this company was not charged with full 
knowledge of the condition of the record at that time. The Maddox 
entry had then been canceled on the record almost five years. - 
- The petition could not be considered in the interest of Moses alone. 
_ His entry, so far as the records of the local office show, was a valid one 
when.made and was validly existing when he made “ relinquishinent. 
It is difficult to harmonize his prior status:in regard to the land with 
his relinquishment and petition in the present proceedings. But in 
whatever view it might be considered | ene Qh. moral standpoint, his 
mm au = a p77 = 
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petition for re-instatement of the Maddox entry could not be enter- 
tained, for the reason that he has not disclosed any interest in the land. 


Whatever right he acquired, if any, under his deed from Vines for the | - 


surface, was absorbed by his homestead entry, which he vOlcany, 
relinquished. | 
It is urged that the doctrine announeed in elena v. Hunt et ai 
(6 L. D., 512), wherein it is decided that, “a relinquishment executed 
after final proof, and after the entryman had parted with all interest in 
the land, is null and void,” should govern here. But this rule cannot. 
.be applied to the case at bar, primarily for the reason that the peti- 
_tioners do not show any interest in the land: under oath, or that there 
was a compliance with the law on the part of the entryman. In all. 
the cases following the doctrine of the Falconer case, it will be found 
that there was a prima facie showing made by affidavits of the interest. 
of the petitioner, and his ability to prove a compliance with the law on 
the part of the entryman. (See Hastie, 8 L. D., McIntosh Id., 614; 
Jones, 9 L. D., 97; Paul v. Wiseman, 21 L. D., 12). 

‘The plea of duress cannot be accepted under the circumstances under 
which the affidavits of Maddox and Vines were presented, and for the 
further reason that it is presumed that the officers of the land depart- 
nent perform their duties in a lawful and regular manner, and in the 
absence of any better showing than that submitted here, it will not be 
assumed that the special agent by threats and intimidation procured 
the relinquishment. 

he motion is denied. 


MINERAL LANDS _AGRICULTURAL ENTRY—PROCEEDINGS ON PROTEST. 
ASPEN CONSOLIDATED. | MINING Co. », WILLIAMS. 


. A mineral claimant, who in his application temporarily excludes part of his claim in 
conflict with an adverse agricultural entry, does not thereby absolutely waive 
and renounce all claim to the land so excluded, but may thereaiiter assert his 
right thereto, by way of pr ‘otest against the proof of the agricultural entryman. 
: tn proceedings under a protest against an agricultural entry, in which the mineral 
character of the land is alleged, the burden of proof is with the agricultural 
claimant, if the land i is returned as mineral in the SEryEyens -veneral’s report then 
in force. 
Fhe burden of proof rests with a protestant ite attacks. an agrienltur al entry on 
- ¢he ground of the “known” mineral character of the land at date of entry, 
irrespective of the fact that the land may have been returned as mineral after 
the allowance of the agricultural entry. 
Under the supervisory authority of the Department, aa: in the interest of the gov- 
ernment, evidence filed after the close of the hearing, ane the Snpea from the 
' decision thereon, may be considered. 
Land containing gold in sufficient quantities to justify men of ordinary prudence in 
the expenditure of money and labor in mining: developments must be regarded 
as mineral in character. 
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The absence of getleea mining operations will not be held to negative an nla eation 
as to the mineral character of the land, where such land is at the time involved 
, in litigation. . 
A pre-emption entry, covering land that is mineral 4 in character, oma made with the _ 
_ knowledge of prior mineral locations thereon, and of the fact that the land was 
'- -at such time regarded by many in the vicinity as valuable for the mineral 
therein, must be Feaocle as having been allowed for “know mn mineral land. 


| Secretary y Sinith to the Commissioner of the General Land Office, July 
7 7, 1896. » o “Asn BoP): 


The record in this case shows that on December 4, 1882, John R. 
Williams filed his pre-emption declaratory statement for the NE, 4 of. 
the NE, + of Sec, 12, T.10S., RB. 85 ake and the W. 4 of the NW. 4 and - 
the NW. + of the SW. 4 of Sec. 7, 7. 10 8., BR. 84 W.,, Leadville land 
district, Colenide, alléeine ern ee April 12, 1881. | 

On N oyanen? 25, 1884, upon the application of Williams, your office 
allowed him to amend his filing so as to embrace the 8. 4 of the ee 
the NE. 4 of the SW. 4,. and the NW. 4 of the SE. } of said See..7 oT. 
108., RB. 84 Ww. ee however, to any prior valid adverse alin: 7 

On February 11, 1885, Williams submitted his proofs and was allowed 
to make cash entry for the land covered by his amended filing. It will 
be observed that his entry embraces only one of the forty-acre tracts 
covered by his filing as originallymade. This he claims was due to the 
mistake of the party who made out his original papers for him. 

It is proper to state in this connection that said township 108., range 
84 W., was originally surveyed in December, 1881, and plat thereof filed 
in the | eadville office July 19, 1882, but the same was a by your 
‘office September 18, 1886. 

Two additional or supplemental surveys were made ander the direc-: . 
tion of your office in 1889 and 1890, respectively, and plats filed, but both 
were suspended April 24,1891. The latest and final subdivisional sur- 
vey of said township, and of the:several sections therein, was made by 
Deputy Surveyor Edward 8S. Snell in 1891. This survey was approved 
by your office December 30, 1891, and plat filed in the local office at Glen- 
— wood Springs February 8, 1892. By this survey the SW. 4 of the NW.4 
of said section 7 was found to contain less than forty acres, , and the : exe 
has since been designated as lot 4. 

The Aspen Consolidated Mining Company—a body corporate—is the 
owner of all title or rights that pertain to the Fowler, Fields and Lux 
placer mining . claims, which appear to have been located and duly 

recorded by the ace owners in May or June, 1883. These claims 
are situated along the Roaring Fork River, and inelude, to the extent 
of their length, the entire bed of the river except at a few places in its 
meanderings where there are sharp curves or bends. They conflict 
with the Williams entry to the extent of about twenty- éight acres. 
This conflict embraces a portion of the SW.4 of the NW. 4 (now lot 4), 
Sec. 7, which was covered by Williams’ original filing, ana also a por- 
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tion ‘of the NE. 4 4 of the SW. 4 of Sec. 7, not within his original, but. 
within bis amended filing. 

On March 4, 1891, the said company filed in the local office at Glen- 
wood Spring sits protest against the issuance of patent to Williams, 
wherein, after setting forth the existence of said placer mining claims, 
and the conflict, substantially as just stated, it is alleged, in effect: 

(1) That the land embraced by the said conflict is not. agricultural 
but placer mining ground; and | 

(2) That Williams’ filing and entry were not ee in eood faith to 
obtain the land for agricultural purposes but in fraud of the pre- 
- emption law for speculative purposes. 

On November 23, 1891, before said protest was dated upon by your 
office, the said company filed ; in the local office its application for patent 
embracing the entire area of said placer claims, and notice thereof 
_ appears to have been duly published and posted. 

On January 23, 1892, your office ordered that a hearing be had for 
the purpose of determining whether the land embraced in said conflict 
was known to be mineral in | Character at the date of the entry by 
Williams. 

The hearing did not take place, however, until March 20, 1893, and 
was not concluded until nearly a month later. In the cant ae to 
wit, August 18, 1892, the company filed its application to purchase the 
land. embraced in said placer claims, expressly excluding, however, 
“temporarily . . . . pending the determination of the titles” to 
the various tracts involved, under hearings already: ordered and others 
applied for, the land within the Williams’ conflict, and also all other 


 gonflicts disclosed by the survey and plat of said placer claims accom-. 


panying the said application, and also the original application for 

patent. The application as thus presented was allowed and entry was | 
thereupon duly made of the area not in conflict. ! 
Under date of August 23, 1893, the. local office reported the sonal of - 
‘the hearing and their finding upon the evidence, which, after a lengthy 
discussion.of the case in various stated aspects, is, in effect, that the 
land in controversy was not at the date of Williams’ entry, or prior 
thereto, of any value for placer mining purposes, but is valuable for 
agricultural purposes: And they thereupon recommended that the _ 
entry of Williams be approved and passed to patent, and that the 
protest of the plaintiff company be dismissed and its entry canceled 
for failure to establish the mineral character of any of the land © 
embraced in the placer locations. This, though the issue related to 
the character of the land in the Williams conflict only. Other recom- 
mendations were made which are not material to the issue. , 

‘Upon appeal from said finding, your office, on May 21, 1894, affirmed 

the same upou the question as to the character of the ian. and held 
- further that the plaintiff company, by its said temporary exclusion of 
conflicts, as stated, must be considered as having waived and aban- 
doned all right, title or claim to the excluded tracts. - | 
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At the hearing the burden of SrOOr was placed upon the company 
against its protest, and that view was sustained by your office decision. 

The case is now. before the Depar tment apes ape: ay une company 
from said decision. 

It is not deemed material that the saved specifications of error— 
eight in all—contained in the appeal, should be here set forth in detail. 
It is sufficient to say that they, in substance, deny the correctness ot 
said decision in the three following essential par ticulars: 

(1) In respect to the said temporary exclusion of conflicts. 

(2) In placing the burden of proof upon the company; and , 

(3) In affirming the finding ecw upon the ance of the euerat 
of the land. | 

These several assiguments will be considered in the order stated. 

LL. Itis proper to state in connection with the first question thus pre-. 
sented that on July 21, 1894, counsel for Williams filed a motion to dis- 
miss the said appeal on the alleged ground that in view of the effect 
given by said decision to the company’s application to purchase, it had 
become a protestant without interest, simply, and therefore was not 
entitled to the right of appeal. This motion your office. overruled, 
August 25, 1894, upon the stated ground that, even though the exclu- 
sion of conflicts operated ipso facto as the relinquishment by the com- 
pany of all right to the excluded tracts, yet such relinquishment could 
serve only to relegate the company to its possessory rights (if any it 
had) by virtue of the locations under which it claims; and therefore 
the interest it asserted was such as entitled it to the right of appeal. 
The motion has been renewed here upon me same grounds urged 
before your office. 

This whole question was facetly: considered and passed. anon by the 
Department in the case of the Aspen Consolidated Mining Company vw. 
John Atkinson, decided January 4, 1896 (22 I. D., 8). 

In that case it was held, in substance, that a mineral claimant, who 
in his application to purchase temporarily excludes part of his claim in 
conflict with an adverse agvicuitural entry, does not thereby absolutely 
waive and renounce all claim to the tract excluded, but may thereafter 
assert his right thereto by way of pee against | the proots of the 
- agricultural entryman. 7 

That vase was siniilar to the present one i respect to the question 
now being considered, and applying here the rule there : announced, it 
follows that your ofica ered in holding that the stated temporary 
exclusion by the company from its application to purchase operated as _ 
an abandonment or relinquishment of all right or claim to the land so | 
excluded. In addition to this, the application to purchase on its face 

clearly shows that no. such relinquishmeut or abandonment was 
intended or contemplated by the company, but that the purpose was 
to obtain title to that part of the land as to which there was no.dis: | 
pute, without waiving any rights the company had with respect to the 
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disputed tracts; and it would therefore work great injustice to the | 
company to give to its application an effect wholly different from that 
intended, and yet rigidly hold it bound thereby with no right of 
amendment. It is unnecessary to discuss the question as to the cor- 
rectness of the position taken by your office in allowing the appeal, 
inasmuch as the motion to dismiss must, in view of what has already 
been said, be disallowed. ) 

IL The burdeu of proof. . 7 

It appears from the records of your office ene in or about the year 
1882 the land in said township 10 8., range 84 W., was returned by the _ 
surveyor general as “rocky and mountainous,” aud the soil in and- 

— around section 7, in said township, as “third rate.” This return — 
. remained in force at the date of the Williams entry. : 

By a later survey, however, namely, that made by Deputy Surveyor 
Snell, as aforesaid, the lands in the valley of the Roaring Fork in and 
around Aspen were returned as mineral, and the lands embraced by, 
and in the immediate vicinity of, the placer claims now under considera- 
tion, were stated to be valuable for placer mining and rich in placer 
gold. This return also shows that it is based upon a personal inspec- 
tion of the land by the deputy surveyor who made it. The plat of this 
later survey was not filed in the local office, as we have seen, until Feb- 
ruary 8, 1892, after a hearing in this case had- been ordered. It is 
worthy of note, however, that at the date when the hearing was 
ordered, all former surveys of said township had been suspended, and 
there was, therefore, at that date, no effective return of the land in 
existence. The later mineral return was the only one in force at the 
date the hearing took place. 

Of course, if the former non-mineral (hardly agricultural) return had 

been still in force at that date, there could be no question that the 
burden of proof was properly placed upon the company in this case. 
But such was not the fact. That return had not only been suspended, 
but the records of your office disclosed the later mineral return. 
_-iIn the decision complained of it was held, in effect, that said later 
| return of the land as mineral, made subsequent to the date of Williams’ 
entry, vould not affect the question of the burden of proof. This view ~ 
is apparently based upon the idea that, inasmuch as the question 
whether the land was known to be mineral at the date of said entry is 
the main issue involved, the burden of proof a be determined by 
the returned character of the land as of that date. Whether based 
upon such oo or not, the conclusion. does | ae appear to be a 
sound one, : 

It is undoubtedly true that the main issue igeted is, “@hether the 
land in question was known to be mineral at the date of Williams’ 
entry. This issue, however, is presented in a ee OerOr popes 

(1) As to the character of the land; and 3 | 

(2) If mineral, was it known to be sach at the date of said entry? 
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In its first aspect the issue on behalf of the protesting company 
would unquestionably be supported by any evidence tending to show: 
the present mineral character of the land, for the simple reason that 
if mineral now, it has been so for ages, ane was so at the date of 
Williams’ entry. 

The mineral return which accompanied the Snell survey, and which 
was the only return in force at the date of the heari ing, constituted, 
— therefore, a prima facie showing that the land was mineral in character, 
as well at the date of Williams’ entry as at the date whe the return — 
was made; and in view thereof I am clearly of the opinion that it rested 
upon Williams to overcome by proofs the effect of that return, and the — 
burden was.therefore upon him to show its incorrectness. The author- 
ities are numerous upon the proposition that the returned. character of - 
land establishes a prima facie showing which places the burden upon 
the party who claims the land to ne of a iaorenl char acter. ey: 
need not be here cited. 

The secoud aspect of the issue is entir ely different from the fir st, and | 
presents a different state of facts. Here the record of the entry made 
by Williams, and the proofs upon which the’ same is based, constitute © 
a prima facie showing in his favor, which is not affected by the subse- 
‘quent return of the land as mineral, and even though he should fail to 
establish the non-mineral character of the land, it would still rest with 
the protesting company to show that its mineral character was known 
at the date of his entry. If he is found to have successfully carried 
the burden placed upon him by the surveyov’s return classifying the 7 
land as mineral, the controversy wonld be thereby ended in his favor _ 
withont more saying. . If, however, he is found te have failed in this, 
it will still remain to be dete aed whether the land was known to be 
-wineral at the date of his entr y, and upon this aspect of the main issue | 
the burden is shifted from Williams to the company. J am therefore 
of the opinion that your office erred in placing the burden of proof, 
without qualification, upon the protesting company. . 

IT], Was the land known to be mineral at the date. of Williams’ 
entry, February 11, 1885? . . 

As already sugg Beco: this is the main issue. involved in this case. 
Its twofold nature has been explained, and in view thereof it is to be © 
borne in mind that in considering the evidence upon the question of 
the character of the land the burden of ae rests upon the entryman | 
Williams. | 

The testimony of a large number of witnesses was submitted 2 atthe | 
_ trial below on behalf of each of the contending parties. The record, 
though already voluminous, has been considerably added to by the filing 
of additional evidence by each party against the objection of the other, 
since the appeal was taken. For the consideration of this additional 
evidence the supervisory authority vested in the Secretary of the Inte- | 
rior im such matters is invoked. | 
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. In view of the standing of the government as an interested party in — 
all cases like the present one, and the conséquent obligation resting — 
upon the Secretary, as the head of the Land Department (Knight v. U. 
_§. Land Association, 142 U. S., 178-181); and also in view of the mag- 
nitude of the interests involved i in this case, it has been determined to. 
consider all the evidence, whether submitted at the trial below or filed 
since’ the appeal.. ao 

It should be stated in this connection that the record is burdened 
with a great mass of evidence of which a very large part has no direct 
bearing upon any of the issues. Much of this irrelevant matter results 
from insinuations freely indulged in throughout the entire progress of 
the hearing, against the character of the opposing partigs and wit- 
nesses, the only effect of which has beén to engender a feeling of bit- 
terness which is to be regretted. Such testimony, as a general rule, — 
can serve no good purpose, and much valuable time and labor would be 
saved by a consistent endeavor in all cases, to confine the evidence to 
the questions at issue. The whole mass, however, has been gone over 
-and examined with care, and neither time nor labor has been spared in 
the endeavor to arrive at the facts of the case. 

For the entrymau Williams the testimony of himself and fifteen 
others was submitted at the trial below. From lis own evidence it- 
appears that heis a miner by occupation, and that before going to Aspen 
he had drifted around in Montana and Wyoming, mining and prospecting — 
for six or seven years; that he prospected arouud Leadville, Colorado, 
for three or four weeks immediately prior to going to Aspen, where he. 
arrived in the spring of 1530, at which time the place was a small 
mining settlement of less than one hundred people, only about thirteen 
of whom had been there during the previous winter; that at that time 
it was not known in what formation the mineral was to be found and 
no mibhing was earried on, but the people “were mostly prospectors, 
prospecting for mines;” that he went upon his pre emption clainrin June, 


~ ° 1880, and remained there about three months, living in a tent; that he 


then left the land and went up to the head of Difficult Creek and up 
Castle Creek, Maroon, and about Ashcroft, and spent most of his time 
prospecting for mines; returned to the land in the fall and put a stake 
on it, but had not then made up his mind to take it, and did not do so 
until the spring of 1881, and about June of that year he brought his 
family on from Pennsylvania, and settled on his claim; that there was 
then a shaft being sunk on the J. ©. Johnson mining claim about one. 
thonsaud feet from the exterior boundaries of his pre-emption, and min- 
eral was discovered therein about July 1, 1881; that he lived in Aspen 
during the winters of 1881-2 and 1882-3, and ou the land during the 
summers and during the winter of 1884 following, and cultivated por- 
tions of the same in potatoes and various kinds of garden vegetables 
during those years, and in 1884 ran a dairy on it and did quite a large 
business that year in selling dairy products, and each year he sold pro- 
duce from the ranch, as he called it. 
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He is acquainted with the placer claims in question—had heard of 
tien in 1883 or 1884. Had placer-mined in the Black Hills of Dakota 
and in Montana and prospectea in Colorado before going to Aspen; 
that he has prospected the Roaring Fork, but found nothing to justify 
the location of these claims, and had panned there before taking up | 
his agricultural claim but got all told only about eight or nine colors, 
and they were found down near the mouth of the Maroon. He also 

panned the ground covered by these placers in 1892, with Hooper, 
Herrick and others for the purpose of preparing affidavits to be used 
by the Mollie Gibson Company against these placer. people; that he 
panned six or seven days and got only four or five colors; that he had - 
also very recently panned the ground in conflict here and failed to get 
a color. He says that no portion of the placer claims is valuable for 
placer mining purposes, and there is no gold in them; that his pre- 
emption claim is worth from two hundred to three hundred. dollars per 
_aere for agricultural purposes, but has no value for placer purposes at 
all; that he had made a living there, had a dairy there, had sold over. 
two! thousand dollars worth of. potatoes in one year, aud had made 
considerable money there. He estimates the entire product of his 
ranch for the years 1881 to 1885 at $5,000. The altitude of his claim 
is between seven and eight thousand feet above sea level. 

He further states that there were no improvements of any conse- 
quence upon the ground covered by the placer claims in 1883 when 
they were located; that the Aspen district is a mineral country, but 
there is no mineral around where the rauches.are; that the J.C. John- — 
‘gon mine, near his claim, is now a rich, paying mine, that the Cowen. 


hoven Tunnel is situated on the easterly forty acres of his claim forthe: 


distance of about one thousand feet; that generally speaking the. rich- 
est pay in placer mining is found at bed-rock, but the formation of the 
Roaring Fork is not favorable for the discovery of gold by placer min- 
ing, and says, ‘there is no gold there 10 matter what it looks like;” 

that he is interested around Aspen in the Schiller, the Oro, the Branch, 
the Mint, and the Tenderfoot mines; the Sunday, and the Alva Adams; 
the Cowenhoven Tunnel, and the Pride.of Aspen; and in the Legal 
Tender, Mount Hope and Gavin—a group of mines—in the Independ- 
ence District; that there are gold mies, both placer and lode, at Inde- 
pendeice along the Roaring Fork, about eighteen miles above Aspen, 
embracing between two and three hundred acres, owned by himself and 
one lt. J. Bolles, the latter being also one of the owners of the Mollie 
Gibson mine; that he was interested in those Independence mines from 
the tine that Bolles became interested, and that may have been as early 
as 1886, and had shipped ore from them that rin one hundred doliars 
in gold to the ton; that there are paying mines in the vicinity of the 
easterly lines of his pre-emption claim, one of them being the Mollie 
Gibson, about tive or six hundred feet distant, which is one of the most 
valuable mines in the world, but was in debt when he proved up in 
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1885; fae the Smuggler, anon two. ‘hundred feet distant, is &@ mine 
now but was not in 1830; that he visited the Smuggler shatt i in 1850; 
and was aware of its workings when he took up his pre-emption, but 
never heard of the Mollie Gibson until 1884; that the Roaring Fork 
River is a winding stream such as would form riffies and bends calcu- 
lated to catch gold carried from the veins above. 

The other witnesses for Williams are, Lee Hayes, J. W. Atkinson, 
D, W. Brunton, T. O. Clark, J. EH. McClure, J. W. Elliott, Peter Lux, 
J. D. Hooper, L. J. Herrick, J. J. War oS Daniel esrae. DLR. OC, 
Brown, D. K. Hessoug, ‘Andvew M. MacFarlane and L. C, Welman. The 
testimony of nearly all of them is generally to the effect that the land — 
embraced in the Williams entry and the placer claims is wholly value-— 
less for placer mining purposes, but is good agricultural land, and they | 
variously estimate its value for agricultural purposes at from $100.00 
to $500.00 per acre, its close proximity to the markets being one of the 
principal elements considered in their estimates. The soil is shown to 
be a black sandy loam from six inches to four or five feet in depth,’ 
underlaid with large deposits of boulders, gravel and sand. Portions 
of the Williams entry are shown to have been cultivated to potatoes . 
and various kinds of vegetables and to have produced well. Wheat 
and oats also to a limited extent appear to have been raised upon it. 
It is admitted, however, by nearly all the witnesses that though land 
may be aerica tak al, that: fact is no evidence that it mee not contain 
inineral. 3 

Brunton was introduced as a mineral expert. Hedescribes the Roar- — 
ing Fork valley as having been formed by glacial action, and claims | 
that by reason. thereof it is not.a place where placer deposits are likely 
to be found, Indeed, he avers that such deposits are almost unknown 
in valleys formed by such action. Other witnesses, however, and 
amoung them several practical miners, described the Roaring Fork as a — 
valley in which the indivations are all favorable to placer mining. It 
also appears that Brunton, together with Atkinson, Clark, McClure, 
Elliott, Lux and Hayes, about two weeks before giving their testimony, 
examined all the land embraced by the placer locations, spending parts 
of several days in the work. They claim to have thoroughly panned 
the ground, aud aithough they found gold in small quantities at vari-_ 
ous places, they discovered none on the land in conflict, aud none any- | 
where, they say, of sufficient consequence to justify the expenditure — 
necessary to placer mining; and they state, most of them in positive 
terms, that the land is wholly valueless for placer purposes. Branton 
appears to be interested in various mining enterprises and is the > 
General Manager of the Cowenhoven Tunnel, but upon being asked 
whether he is interested in it, says he is not a stockholder, and simply 
gets a salary ag manager. 

Lux was one of the original owners of the placer claims but sold out 
early i in the action. 
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Of the other witnesses, Hooper, Herrick, Hessong and Warnock’ 
appear to have examined the land in the placer locations with Williams 
in June, 1892, for the purpose of becoming witnesses for the Mollie Gib- — 
son Mining Company in a controversy between that company and the | 
Aspen company. They admit having been employed by the Mollie 
Gibson company and that they were well paid for their services. They: 
did some panning and discovered some colors of gold, but say, in sub- 
stance that the land is far more valuable for agricultural than for 
placer mining purposes. Brown, MacFarlane and Welman testify 
from a general knowledge of the land that it is very valuable for agri- 
cultural purposes, but worth nothing for placer mining. Brown is 
especially severe in his denunciation of the placer claimants and shows. 
considerable bitterness of feeling towards them. He declares that the. 
ground in the placers, and in the Wiliams ranch, ‘¢ for mineral pe 
poses is of no value at all.” 7 
The remaining witness, George, was one of the geal owners of 
the George placer, adjoining the Fowler, and subsequently became 
interested in the latter. He retained his interest until 1889, when | 
_ sale was made through his co-owner Fowler to the Aspen Company. — 
Notwithstanding his connectiou with these claims, he says they nave 
no placer value. | 


From the testimony for the Aspen Company it appears that the 2 


Fowler, Fields and Lux placer miving claims were located, surveyed 
and marked upon the ground and notices duly recorded in May or 
June, 1883, at which time Aspen was still a small village. A number — 
of persons were originally interested in the claims and in the Van 
Cleve and George placers, located about the same time, among whom 
was D. D. Fowler, who claims to have discovered mineral in the land» 
as early as 1881. They were surveyed for patent in 189091 by United | 
States Deputy Mineral Surveyor John H. Marks, who says in his field 
notes that the survey ‘is identical with the respective locations” as 
originally inade, The surveyor general’s certificate filed in the com- 
 pany’s application for patent shows that more than the requisite — 
amount of annual assessment work had been done upon the several 
locations up to that date, and that such work inured to the benefit of 

all the claims. 7 

Speaking of the development workings upon the claims, Deputy 
Mineral Surveyor Marks in his report says: 

By these developments it was found that the auriferous ground or placer deposit 
was one continuous strata going deep under the bed of the river throughout the. 
entire claim. . | 

‘The witnesses who testified for the company on this point are, Cark 
Spangler, D. D. Fowler, William Me. Wilson, J. W. Calvin, David 
Welch, Samnel Martin, Josiah Tippett, Theodore Krauss, Thomas F. 
Harkins and Louis Zahl,. Their testimony is based upon personal 
examination and is. generally to the effect that. the altitude of the land 
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is too high for agricultural purposes, and that all the surface indica- 
tions, as well as discoveries of gold made in prospecting the same, are 
favorable to placer: mining ae show that there are rich deposits of 
placer gold at bed-rock. | 

Fowler is an experienced placer miner. oe he has aneected ie 
ground time and again all over the river bottom and in a hundred or 


more other places, and always found gold; that he first discovered the 


gold in 1881, but made no locations until 1883. Several attempts were 
made by the original locators to sink shafts to bed-rock, but quick-sand 
was encountered, and for lack of means to properly carry on the work 
they failed. He says he has no donbt of the existence of rich deposits 
of gold in these claims at bed-rock, and that what is needed 18 ee 
capital to properly develop aud mine the saine. | | 

Spangler is the President of the Aspen Company. He went to Aspen 
in the spring of 1889 before the purchase by his company of these 
claims, and spent a week examining and prospecting them. Herequired 
Fowler to pan the grouud at sueh places as he directed, some fifty or a 
hundred pans or perhaps more, and says they obtained a great many 
parts of gold, enough to satisfy him that gold existed in the ground in 
paying quantities. He had some of the samples taken by him tested, 
and upon finding them to be gold he made a report favorable to the : 
purchase of the claims by his company. 

Wilson, Calvin and Welch examined the claims together in March, 
1893, and say they discovered gold in them snfficient to justify a pru- 
dent man in expending money to mine and develop the same to bed-rock ; 
that they are located favorably for placer mining upon a large scale; 
that they panned the ground thoroughly, including six or eight places 
on the conflict with the Williams entry, and got colors there. At least 
two-thirds of the pans produced colors, the largest product being sixty 
or seventy-five colors to the pan. They also took a sack of dirt at hap- 
hazard from the claims which they securely kept, and a portion of it 
was afterwards panned in the local office during the progress of the 
hearing and disclosed, according to the testimony of Williams, twenty- 
three colors of shot gold. Other witnesses counted more than twenty- 
three colors. 

These three men appear re be above reproach and thoroughly relia- 
ble. They are about the only w itnesses, however, against whom some 
aspersions have not been cast in this case. | Wilson is a practical miner. 
They say the sack of dirt was taken at a point. selected by themselves 
and just as deposited by nature and was kept in that condition until 
panned in the local office. The question is raised as to whether this 
sack of dirt came from above or below the mouth of Castle Creek, 
which empties into the Roaring Fork below the land in controversy 
here. The evidence on this point is meagre, but shows that the dirt 
caine from a point a short distance above the county bridge. This 
bridge is shown to span the Roaring Fork a short distance above the 
oul of Castle Creek. 
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Harkins and Tippett, both practical placer miners, say file land is of 
drift or wash formation, composed of gravel and black sand, and is 
placer ground fay orably situated for placer mining, with ample supply 
of water. Tippett further says that he found plenty of quartz there as 
good as he ever saw, aud a great deal of black sand.. He thinks the 
supply of gold for these placers has come from the head of Diffienlt 
Creek, where he says there are leads of iron quartz from which he has 
recently taken assays that netted over two ounces of gold. Other wit-. 
nesses say thit the principal sources of supply are the gold veins or 
lodes at Independence, about eighteen miles up the river, as to the 
existence of which there seems to be no controversy. 

Martin saw the panning in the local office and testifies fiat he has 
found similar colors and larger ones on these placers; that he has 
panned the ground aud has gotten as many as thirty-six colors of gold 
to the pan aud-has found lots of fine shot gold. . Zahl is‘a jeweler, who 
. tested the samples taken from the land by Spangler and says he found 
them to be gold. Kraussis a chemist and assayer, who being in Aspen 
on @ visit in 1885 says he examined the claims for Fowler, and the result 
showed them to be valuable placer grounds; that he assayed some of - 
the metal.taken by himself from the placers by the panning process, 
and it figured out fifty cents worth of gold to the cubic yard. | 

A certified copy of the return by United States Deputy Surveyor 
Snell of townships nine and’ ten—the latter embracing the Williams 
entry and these placers—which accompanies the report of his said’sur- 
vey thereof (1891), was filed by the company. The following extracts 
bearing particularly upon this controversy are taken from that return: . 

In the valleys is found a rich deep alluvial loam susceptible of producing heavy . 
crops of all vegetables and cereals with irrigation. Practically all of the valley 
lands have. been located and filed upon by people contemplating tilling the soil or 
with a view to secure lands fabulously rich and valuable for mineral, both placer 
and other deposits . . . . Placer deposits were first discovered along the Roar- 
ing Fork in township ten . . . . in 1882, since which time mining interests 
have steadily advanced and numerous deposits of mineral both placer along the 
river, and veins in the mountains to the southwest, have been discovered and devel- 
oped, till now these townships embrace a region of mining activity unparalleled in 
the State. Among the many developments and enterprises here, the project.to wash 
the entire bed of the Roaring Fork River for a distance of several miles is especially 
worthy of note. . 

The river in its course through these placer ¢ erounds described in my notes, flows 
in a bed some eighty feet below the general level of the valley, and is within thirty | 
feet of bed-rock as is shown by the extensive improvements on the placers, which > 
however have been carried only to such an extent as to prove beyond a doubt the 
value of the mineral deposits embraced thereby ; . . . JTmadea personal test 
of these strata i in several places along the river, and was thereby convinced of the 
real worth of the lands for the purpose claimed. I was advised that it was the 
intent of the company controlling these claims to put in a complete system of dams, 
‘flumes and pipes for hydraulic mining in the near future. The history and record 
of placer mining along California Gulch near Leadville, to which this case is analo- 
gous, Will snrely justify such an expenditure of money. 
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It j ts Gixther shown that after the examination made by Spangler as 
- stated, the Aspen Company people sent an attorney from Washington 

at a cost of eight hundred dollars, including expenses, to investigate 
the title, and upon his report that the title appeared of record in good 
shape, the claims were purchased at a price of about $14,000; that the 
— Aspen Consolidated Mining Company was thereupon organized and 
the title conveyed to it; and the company has siuce expended about 
$15,000 on these claims in trying to clear up the title and in other ways. 

-4t also appears that there exists in Aspen considerable bitterness of 
feeling against the company, presumably due to its efforts to perfect 
its title against various and sundry conflicts, Spangler states that he 
was unable on account of this feeling to obtain the attendance of wit-. 
nesses he otherwise could have gotten. Gall says that upon the occa- | 
sion of oue of his visits at Aspen to have assessment work done he 
was advised to stay away from the claim or his life would be in danger. 

It further appears that in July, 1887, the then owners of these and 
the George aud Van Cleve placer claims, among whom was the witness. 
George, acting for himself and two others, sold-and conveyed to the 
Dv. and R. G. RB. B. Company the right of way for its road-bed through 
the claims for a consideration of $1,425 cash, 

From the evidence filed since appeal it appears that the entryman 
Williams, on. February 19, 1892, sold and conveyed to David R. C. 
Brown (the same Brown who was a wituess at the hearing) the easterly 
forty acres of his entry, “ together with all the improvements upon said 
land situate,” for the stated consideration of $110,000, and, on Ieb- 
ruary 23, 1892, said Brown conveyed said forty acres of land and 
improvements to one Joel T. Vaile for the consideration of one dollar; 
that under a charter of the last mentioned date, but not recorded ati 
June 9, 1893, the Free Silver Mining Company was organized with a 


 -gtated capital of $5,000,000, with the said David R. C. Brown as its 


President, one of its stated purposes being “ to acquire, sell, lease and 
operate mines and mining properties bearing gold and silver” and other — 
metals, in the State of Colorado; that on July 1, 1893, said Brown and 
Vaile by their joiut deed conveyed said forty acres and improvements 
to said Free Silver Mining Company for the consideration of one collar, 
and on the same date said company by its said President executed a 
mortgage upon said forty acres and unprovements, excepting a smal] 
portion in conflict with the Emma Lode mining claim, to secure its 
bonds for a loan of $100,000 to be used in the purchase of machinery 
and in the development of said land as mining property. It will be 
remembered that the Cowenhoven Tunnel, of which Brunton is the Gen- 
eral Manager, is situated on this forty acre tract; also that Williams 
testified at the hearing that he was then interested in it, although it. 
now appears that he had previously conveyed the property away. His 
said deed to Brown was not recorded until June 7, 1893, after the 
hearing had ended. : 


? 
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It further appears that by Seu of March 30, 1895, the Free Silver 
Mining Company conveyed to the Smaggler Minine Company a portion 
of said forty acres, probably about one-half thereof or less, for the con- 
sideration of $25,000 cash, and the further sum of $50,000 to be paid 
out of the returns from ores to be extracted therefrom; and that by ~ 
‘contract of the same date, between said companies, it was agreed, 
among other things, that the former company should speedily sink a_ 
working shaft upon the premises to the depth of twelve hundred feet, 
and that upon certain stated terms the latter company should have the 
use thereof in the development of its said purchase. 

On June 24, 1895, counsel filed the atfidavit of Williams, Brnaton, 
Hessong, MacFarlane and Atkinson, in substance reiterating their 
views expressed as witnesses, relative to the character of the land, and. 
further stating that no assessment work was done on the placer claims 

for the years 1893 and 1894; and also the affidavit of Jaines M. Down- 
ing to the effect that no Roties in lieu of assessment work for those years 
had been given. Further affidavits of Williams and Brown to the 
effect that the former has no interest in either the Free Silver or 
Smugeler mining companies were filed December 4, 1895. Later still . 
the affidavits of said Williams and Brown to the effect that the actual 
consideration of the deed of February 19, 1892, was $20,000, instead of 
$110,000, were filed; and also the further affidavits of Brunton and 
Brown, apparently in explanation of the various transactions of the 
Free Silver and Smuggler mining companies relative to the said forty 
acres of laud and of the location of the Cowenhoven Tunnel thereon. 
Brunton states in this his last affidavit that ‘he is one of the original 
projectors and owners of the Cowenhoven Tunnel,” although in his 
testimony he denied being interested therein except as General Manaver. 

Such is believed to be a fair resume of the evidence upon this brauch 
-of the case. In view thereof I am unable to escape the conviction that _ 
the land in controversy contains valuable mineral deposits such as the 
mining statutes declare to be “free and open to exploration and pur- 
chase.” -There can be no question that gold has been. discovered on 
. these claims,.nor do I think there can be any reasonable doubt upon 
the whole evidence that it exists in sufficient quantities to justify men 
of ordinary prudence in the further expenditure of money and labor in 
their development (Castle v. Womble, 19 L: D., 455). Considerable 
- money and labor were expended by the original ears. who appear to 


-. have been men of ordinary prudence, and much jaezex expenditures 


have been made by the persons composing the Aspev company, who 
appear to be business meu of character and standing. All parties 
adinit that in placer mining the richest deposits are generally found at_ 
bed-rock; and in this case the heavy preponderance of the evidence | 
- points, in my judgment, irresistibly to the conclusion that the working 
and development of these claims will disclose valuable deposits of min- 
eral, and thatin this respect the locations are such as are entitled to 
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the protection guaranteed by the mineral laws. True, no active min- 
- ing operations have been carried on by the company siuce its purchase, 
and much is attempted to be made of this fact. The record discloses, 
however, that nearly the entire claim is covered by conflicts, and 
that, so to speak, almost every foot of the ground has been or is 
being stubbornly contested. Under such circumstances it would seem 
impossible for the company to carry on active and expensive mining 

operations until the conflicts have been adjusted. Active mining 
_ operations are not essential in order to establish the mineral character 

of land (Johns v. Marsh, 15 L, D., 196), and such a requirement under 

the circumstaices of this case would be wholly unreasonable. 

The good faith of Fowler, one of the original owners, has been 
attacked, and, also, to some extent, that of the present owners. The 
principal assaults have been made upon Fowler. His evidence, how- 
ever, does not stand alone, but is abundantly supported by other wit-. 
nesses and completely sustained by the reports and field notes of two. 
deputy surveyors, as we have seen, based upon personal tests and 
examinations. The claims were located at a time when Aspen was not 
a town of any consequence, and they appear to closely follow the bed of . 
the river. It seems unreasonable, therefore, that they could have been 
taken up for other than mining purposes. 

There is no evidence to support the insinuations ss dgiead: in by some 
of the witnesses—Brown especially—to the effect that the present own- 
ers purchased the claims with the view to obtaining the valuable 
improvements thereon. : 

These charges and insinuations by Williams and Brown cannot have 
much weight, in view of their testimony at the hearing that the whole 
of the former’s entry is agricultural land and of no value at all for min- 
eral purposes, while at the very time they were SO testifying there was 
in existence, but kept from the public records, the aforesaid deed of 
February 19, 1892, conveying forty acres of the land at an enormous 
price to be used for mining purposes. Williams also testified at the 
trial that. he was then interested in the Cowenhoven Tunnel, not- 
withstanding the existence at that time of his said deed conveying to. 
Brown the forty acres on which the Cowenhoven Tunuel is located, 
“together with all improvements;” and on November 30, 1895, he made 
an affidavit to be used in this case wherein he says that since said con-. 
- veyance he has had no interest whatever in said forty acres of land or _— 

any part thereof. Brunton, another witness for Williams, to whose » 
evidence considerable importance is sought to be attached, contradicts 
‘his own testimony relative to the Cowenhoven Tunnel, as we have seen, 
by an affidavit recently filed under the changed condition of things. 

Considerable evidence was introduced upon the question of the com- 
pliance with the law by the mineral claimants in various and sundry 
particulars, and especially in respect of the annual assessment work 
required. That-question, however, is not material to the present con- 
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‘troversy, inasmuch as it could not avail the agricultural entryman, even’ 
. if it were shown that there was a failure in these respects. They are 
matters, so far as this case is concerned, between the pover nment and — 
the mineral claimants. 
The evidence also discloses the existence at extensive paproeomente 
upon these placer claims estimated by some of the witnesses to be of : 
great value. But few of these improvements .are upon the land here 
in controversy, and none of any material consequence is shown to have 
existed. at the date the placer claims were located and the locations 
recorded. They must be considered, therefore, as having been erected 
with full notice of these eens and their existence cannot a the - 
question here. . : eae 
A careful consideration of the aiiole: record. has ig ced ‘ie: con- 
viction that the land in conflict between the placer claims. and said 
agricultural entry is mineral in char acter, and I must therefore so hold. 
No other part of the Williams entry, however; is in controversy im: 
this case. | , 
The only remaining question to be. determined is, whether the land: 
was known to be mineral at the date of Williams’s entry. H ere, aS We 
have seen, the burden is on the protesting company. | | | 
- The eaiente on this point is that mineral was discovered: in the 
placer claims, and. they were located and their boundaries surveyed 
and marked on the ground and the locations recorded in 1883. The 
field notes of Deputy Mineral Surveyor Marks show that his subse- . 
quent survey of the claims (189091) was based upon and is identical 
with the original locations. : 
Among the original locators -were Tae and Gauls two of the 
detendant’s witnesses. Of his other witnesses Herrick says he is 
acquainted with the river bed along where “these placers were staked: 
out,” and he thinks he first heard of the claims in 1883. McClure says 
he heard so much talk about them in 1883 that he went and prospected 


them for his own satisfaction. Atkinson says he heard in 18838 of gold -- 


being discovered in the claims, and “saw them working there.” Wil- 
hams himself says he heard of some work being done on the placer 
claims in 1883 or 1884, and “seen them do some work there at that 
time.” Other witnesses testify as to the known existence of the claims 
_in 1883 and 1884, and also as to gold having been discovered in them. 
As against ene showing nothing is presented by the record except 
the evidence denying the mineral character of the land, which, of 
‘course, involves a denial that it.could have been known ince tad: 

In tho. case of Noyes ». Mantle (127 U.S. pe) it was held by the 
supreme court that: 


. Where a location of a vein or lode has been made under the law, and its bound- : 
aries have: been specifically marked on the surface so as to be readily traced, and 


- notice of the location is recorded in the usual books of record within the district: 


we think it may safely be said that the vein or lode is known to exist, althongh 
’ personal knowledge of the fact may not be possessed by the applicant for a patent. 


13814—VoL 23—_—4 





50 | DECISIONS RELATING TO THE. PUBLIC LANDS. 


The information which the Jaw requires. the locator to g give to the publi¢ 
- must be deemed sufficient to acquaint the applicant with the existence of the vein 
or lode. 


While the court an that case had inden consideration the location of 

a lode or vein, there cau be uo guestiou that the language used is 
equally applicable to placer locations. The decision of the court is: 
therefore directly in point, and would seem to be a controlling authority, 

Independently thereof, however, I am persuaded by the facts of this 
case that Wiulhams knew at the date of his amended filing, as well as 

at the date of his entry, of the existence of the placer locations, and 
that the land embraced thereby was claimed as inineral land; and that 
many other people i in and: around Aspen knew the land to Be mineral. 
I am constrained to hold , therefore, that at that date ‘the aréa embr aced 
by the. conflict here presented was known mineral land, and in view 
thereof the entry of Williams must. to that extent be canceled. It is 
not intended, however, to express any opinion as to the character of 
the land severed by said entry outside the said conilict. That question. 
is not involved in this controversy: 

_ Under date of October 21, 1895, an opinion was handed down in this 
case embodying poaelaaions in somé respects different from those 
herein set forth, but was subsequently recalled for further consideration. 
That opinion is now hereby revoked, and the case will be finally adju- 
dicated upon the principles announced in this opinion. 7 


NOTICE OF SETTLEMENT CLAIM—PRIORITY OF SETTLEMENT... 
PERRY | BT AL. ¥. HASKINS, 


The notice of a claim given by settlement is confined to the technical quarter section. 
on which the settlement is made. 

A contestant alleging priority of settlement, as against the right of a record entry-: 
man, is not entitled to a favorable judgment, if the fact as alleged is not estab-_ 
lished by some preponderance of the testimony. | 


eee y Smith to the Commissioner of the General Land Office, July 
(W. A. LL.) i TASS G se ge, ele ale W.) 


George F. Haskins made homestead entry No. 11, for lots 2 and 3. 
and the SW. 4 of the NE. 4 and the SE. 4 of the NW, 4 of section 15, 
T. 29 N., RB. 12 W.; , Alva, Oklahoma, on September 18, 1393. 

On Sanismbor 26, 1893, Ezra Perry filed affidavit of contest against 
said ony alleging prior settlement as to lot 2 and the SW. 4 of the 
NE. 4 of said section; also that said entry was fraudulent by reason 
of ‘Haskins having entered the Cherokee Outlet in violation of the 
President’s proclamation. - 

On September 30, 1893, Hattie M. Davis filed an affidavit of eoneeee 
| against said. entry, slicaine that: she. was the first settler; also that. 

Haskins was not a qualified homesteader. eet 
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A hearing was piensa: between the eer for June 13, 1894, at 
which time the parties appeared and submitted testimony. ei 
On January 7, 1895, the local officers rendered their decision, in. 


- which they roconimented that Haskins’ entry be -held subject to the 


prior right of Ezra Perry as to lot 2 and the SW. 4 of the N Hi. 4 and: 
the contest of Hattie M. Davis be dismissed. 

From this decision Haskins and Miss Davis appealed. On June 15, 
1895, your office passed upon tbe several grounds presented by said 
- appeals, and affirmed the decision of the local officers as between Has- 
kins and Perry, but modified their decision as between Haskins and 
_ Miss pee by directing that they be. allowed to divide lot 3, and the 
SW. 4 of the NE. 4 equitably between them, and that failin g to agree 
upon such divigion: it be sold to the highest bidder. . = 

From this decision Haskius and Miss Davis have appealed to une: 
Department. 

The most important questions presented by the appeals are, first, as. 
to the qualifications of Haskins and Perry as settlers, and, second, as 
to'who. made settlement first as between Haskins‘and Miss Davis. 

Your office found that the charge of disqualification was not. sus-. 
tained against either Perry or Haskins, and that finding is approved. © 
As neither Haskins nor Miss Davis made settlement on the NE. 4, and: 
‘Perry did settle on it before Haskins made homestead entry, since he 


is found to be a qualified settler, his right to lot. 2 and the SW.4 of the 
NE, 4 would seem to be settled. The settlement of Haskins and Davis 


being. upon the NW. 4 was no notice to Perry that they, or either of 
them, claimed anything on the NE. 4, and did not therefore operate as 
an appropriation of the NE. 4. It is a well-established doctrine, that 
actual settlement upon and possession of any subdivision of a quarter-.— 
section will constructively extend to and embrace all of its subdivi- 
sions, but will not extend beyond them. Pooler v. Johnson (13 L. De, 

134). The date of Haskins’ entry, therefore, fixes the date of his olan 
_ to the NE. 4, and as Perry’s settlement upon it preceded the entry, » 
— this part of ane entry must fall. | 
-The evidence shows that Haskins and Miss Davis made their respec- | 
| tive settlements on September LG, 1893, and near the same time, upon. 

fractional NW. 4+ of Sec. 15. On September 18, 1893, Haskins made 

homestead entry No. 11, which embraces both the fractional NU. 4 and 
the fractional NW. +4 of said section. Haskins followed his settlement 
and entry promptly by improvements and, the establishment of resi- 
dence, and the main question remaining to be determined, is whether 
or not Miss Davis has made good the allegation in her affidavit of con- 
test, that she was the first settler upon the land. The entry must 
either stand or fall. If the proof shows that Miss Davis preceded Has- 


-. kins in reaching the Jand: and performing the first acts of settlement 


upon it, aS she alleges: is true, then the entry must fall, but if the proof. 
fails to show that, then the entry must stand. The local officers eXpress. 
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the opinion that she has failed to show by a preponderance of the evi- 
dence that her settlement was poor’ to that of Haskins. On this sub- 
ject your office says: : : . 

‘Davis and Haskins both rely on their acts of settlement. The evidence shows 
that they were on the line, separated from each other by the fence enclosing the 
booth, one of them at the SE. and the other at the SW. corner of said enclosure; 


that at the signal given Haskina took one step and commenced. to dig a hole and 
Miss Davis stuck a stake. 


Your office finds that the testimony is éonnienne: but that Miss ieaeis | 
does not show by a-clear preponderance thereof, that she performed the 
first act of settlement, but that the acts were simultaneously performed | 

by her and Haskins. : | 

It is to be borne in mind that the aligention of Miss Davis i is that fhe: 
settlement was prior to that of Haskins, and not that it was made at 
the same time. Her undertaking was to show that it was prior. If 
she had only alleged simultaneous settlement, her affidavit would have 
stated no cause of action as against the eutry, and would have been 
demurrable. Having alleged priority of settlement, she must show by 
some preponderance of the testimony, that her settlement was prior, or. 
her case fails, and the entry must stand. That she has failed to do 
this, is the conclusion reached by the local offivers and your office, and 
that conclusion is concurred in here. 

The other questions presented by the assignment of errors do not 
affect the merits of the case, and need not be considered. 

Your office decision is affirmed, as far as the same relates to Perry’s 
contest, and reversed as to the contest of Miss Davis, which is dis- 
- missed, and Haskins’ entry held intact as to the fractional NW. 4 of 
section 15, T. 29 N., R. 12 W. 


HOMESTEAD ENTRY—MARRIED WOMAN—WIDOW. 
MARTHA HK. WHITE. 


Where a single woman makes a homestead entry and thereafter marries a man who _ 

| has a similar claim, and the husband dies, the widow is entitled to submit proof - 

under the claim of her deceased husband, and also maintaiv her own claim; by 

compliance with the law in the matiter of residence, if no adverse right attached 

thereto during the time her legal residence was on the land covered by her hus-. 
band’s entry. 


Secretary Smith to the Commissioner of the General Land Ofice, July 
(W. AL) , 7,1896. | ae 


~ On October 27, 1890, Martha K, Church made homestead entry, No. 
6584, for the NE. 4 of the NW. 4, the N. 4 of the NE. 4, and-the SE.4 
of the NE. 4 of See. 14, T. 12S., R. 62 W., Pueblo, Colorado, land di strict 
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and on December 6, of the same year, Richard H. White made home. _ 
stead entry No. 6662, for the E. 4 of the SE.4 of Sec. 2, and the N. 4 of a 
the NIK. 4 of See. 11, T. 12 8., R. 62 W., same jand distvicr. | 

“December 31, 1890, said Martha E. Church and Richard H. White . 
- were married, and lived together as husband and wife until the time of 
his death, shiloh occurred J uly 3, 1891. 
| September 10, 1894, Mrs. White submitted final proof ¢ on her deceased 

husbaud’s anbey. | 

March 12, 1895, your. office mes said entry for patent: and at the 
same time held Mrs. White’s entry for cancellation  assignin g as reason | 
for this action, that: — | | | 
- It appears from the record in these two cases that Mr. and Mrs. White intended 
to maintain separate residences at the same time, so that by virtue of such residence 
they could perfect title to the lands covered by their respective entries. This can” 
not be done. See cases of Haus K. ns 15 L. Ds a Jane Mann, 18. 
L.D., 116. | 

Mrs. White’s opel feng gs the case before the Department. 

The testimony and affidavits submitted show that from the date of 
their marriage to June 6, 1891, Mr. and Mrs. White resided upon her. 
claim; that on the latter named date they moved on to his claim, where 
they conde until July 3, 1891, when he died; and that shortly after 
the death of her husband Mrs. White moved ‘back to her own claim, 
where she has since resided. 

“A husband and wife, while they live together as such, can aleve but 
one residence, and the hone of the wife is pr eannplively with her hus- 
band.” Bullard v. Sullivan, 11 L. D., 22.. From June 6, 1891, to the 
_ date of the death of Richard H. White, I Mrs, White’s s legal residence 
was with her husband on his claim and she stood in the position of 
having abandoned her own claim. After his death she was under no 
legal obligation to continue-lher residence on his claim in order to per- 
fect title thereto. Tauer v. Heirs of Walter A. Mann, 4 L. D., 433 
She might reside where she pleased. She chose, as shown by the tes- | 
. tlinony, to renew her residence upon her own claim. : 

In the case of Dillivan v. Snyder, 5 L. D., 184, it was held that a 
widow may make in her own right a homestead oniee though at such 
time holding Jand covered by the homestead entry. of her deceased 
husband upon which final proof has not been made. | 

No adverse right had attached to Mrs. White’s claim ne her 
temporary abandonment of residence thereon and she still had time, 


after her return, to comply with the legal requirements in regard . to e 


residence, I am consequently of the opinion that your office decision 
holding her entry for caucellation was erroneous. Departmental deci- 
‘sion of June 13, 1896, (not yet promulgated) is revoked and set aside. — 
Your office decision is reversed, and. Mrs. White’s entry will remain. 
, intact, subject to compliance on her part with law. 
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. RE-INSTATEMENT—INTERVENING ENTRY—COMPLIANCE WITH LAW. 
UNITED STATES v. DAYTON. — 


‘An entry inadvertently canceled on the report of a special agent, pending the appli- 
_. cation of the entryman for a hearing, should be reinstated, with due OREOELUDILY 
given for the entryman and fntereouine claimants to be heard. . 
A timber culture entryman cannot be required to show compliance with the law 
- after his entry is vanceled, and walls the land is covered by the intervening | 
entry of another. 
- A timber culture entry will not be canceled for failure oy secure satisfactory results 
| whe e good faith on the part of the entryman is manifest. 
Secretary Smith. to. the ade of the General Land Office, July 
(W. A. lL.) Te S000. | . (C. W. P.) 


-. I have considered the case of the United States against Lyman C. 
Dasioi involving his tiinber culture entry, No. 5259, of the SH. 4 of 
Sec. 2, T. 122 N., R. 64 W., Watertown land district, South Deiota. 

The entry was made Mareh 10, 1882. 

Upon a report of a special agent, “that five acres had been br oken. 
late in the fall of 1882, and seven acres late in the fall of 1883, some 
sod plowed under in the fall of 1884, and since then nothing done 
except a little pretended cultivation until July, 1856, when seven acres 
were plowed, but not planted or cultivated. The Balance of the tract 
said to have been broken is now a mass of. weeds and grass. Not two 
hundred live trees on the land. Entire want of good faith shown by 
claimant,” the entry was held for cancellation by your office on June 
22, 1887. 

Owing to the application of Dayton for a hearing being mislaid in 
the local office, the entry was erroneously canceled on March 12, 1889. 
‘Ou March 18, following, J. H. Hauser made timber culture eutry of 
the land. Afterwards Dayton’s application for a hearing having been 
found, a hearing was ordered by your office on August 18, 1891, “with 
the view of reinstating Daytou’s entry, if found, in all eaenouis: valid, 
and in the event of such finding, to cancel that of Hauser.” On April . 
15, 1893, the register and receiver rendered a decision adverse to Day- 
ton, and recommending that Dayton’s entry should not be reinstated, 
and that Hauser’s entry should remain intact. Dayton appealed. - 
Your office reversed the judgment of the local officers, reinstated Day- 
ton’s entry, and held Hauser’s entry for cancellation. 

Hauser has appealed to the Departmeut. I agree witb your office 
decision, that the cancellation of Dayton’s entry being illegal, it should 
have been reinstated, a hearing ordered on the special agent’s report, 
and Hauser required to show cause why his entry should not be can- 
celed. William E. McIntyre (6 L. D., 503); Fleetwood Lode, (12 L. D., 
604); Southern Pacific BR. R. Co. v. Stillman, (14 L. 16 ea GF | 

But this error was in effect cured by the hearing which was had 
pursuant to your office order of August 18, 1891, and the parties in 
interest have therefore had their day in court. | | 
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Testimony was taken on both sides, and shows that during the first 
year (1882) five to seven acres of land were broken; that the next year 
(1883) seven more acres were broken in the early summer, and the land 
_ broken in the preceding year harrowed and sowed to oats; that in 1884 
the land was re-plowed and planted to tree. seeds of elder and ash; 
that in 1885 the land. was plowed and seven acres planted to tree seeds; ; 
that in 1886 trees only came up on about three acres, which were culti- 
vated by claimant, and nine acres plowed and planted to seed; that in 
1887, the trees elantea in 1886 came up and were cultivated dugine the 
eon ce; but died during the summer; that the land was cultivated and 
nine acres plowed back and planted: to tree seeds; that in 1888, nota 
_ great many of the seeds planted in 1887 came up, but that the trees 
growing were cultivated, and the rest of the land, about nine ACTes, 
plowed back, and about ines Acres planted to tree seeds. a 

On March 12, 1889, Dayton’s entry was canceled, and on March 18, 
fSlloming. eee allowed to make entry of the land, which con: 
ferred upon him the right of possession (Simms ¢t al. v. Busse, 14 L. 
D., 429), After that Dayton was not required to cultivate the land, and 
it i not necessary to inquire whether anything was done by him upon 
the land or not.- 

' As is usual in cases of this character the eviclence as to ie condition 
of the ground, the cultivation of the trees and the growth of weeds is 
conflicting, but, in my judgment, the government failed to show by a 
preponderance of the evidence submitted, that the claimant had not 
acted in good faith, or that he bad not planted and re-planted the land, 
and endeavored to promote the growth of trees. Owing to his absence 
from the Jand, his ill health and bad judgment in planting, he appears - 


not to have obtained as good results as some.of his neighbors, but lam . - 


of opinion that what he did manifested good faith—a bona fide effort to 
- comply with the law, which is held in the recent decisions of the Depart- | 
ment to excuse a failure to comply with the letter of the law. (Taylor 
». Jordan, 18 L. D., 471; Greenough v. Wells, 19 L. D., 172.) Conse- 
quently Iam of epinice that your judgment, reversing the register and 
_ receiver, is correct. The decision appealed from is therefore affirmed. 


——— 


FI OMESTEAD CONTEST--DEATH OF ENTRYMAN—AMENDMENT. 
Gaunt v. RUTLEDGE ‘ET AL, | 


In a contest against the entry of a deceased homesteader the heirs should be made 
party thereto, but, if they are not so included in such proceeding, and the. 
Commissioner thereafter remands the case with leave to amend, such right. of 
aimendulent; so allowed, is not defeated by a subsequent intervening contest. 


: Seer etary Smith to the Commissioner of the General Land Office, Suly y 
7, 1896. 7 (J. L. MeO.) 


On Keil 10, 1890, John C. Stewart eae Thomosead entry for lots 4. 
aad 2 of Sec. 12 A he ap N.,; BR. 5: WwW. I. M. Oklahoma land district, 0. T. 
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It is shown that he resided upon said tract until his death, which 
occurred: on January 26,1891. He was about seventy years of age. 
So far as known he left no widow nor descendants. Whether he died 
testate or intestate does not appear. _ | oe 

After his death one Rebecca A. McKeurley claimed to be his niece, 
only heir at law and devisee. » 

On June 23, 1891, Sarah R, Rutledge bought. from said Rebecca A. 
McKeurley i relinquishment to the United States of all her right 
title, and interest, in and to the land embraced in the entry of said 
Stewart, deceased, paying therefor a tract of land in Kansas, valued 
at $700 or $800. The next day (June 24, 1891), said relinquishment 
was filed in the local office, Stewart’s entry was canceled, and Sarah 
R. Rutledge was allowed to make homestead entry of the land. 

The relinquishment was transmitted to your office, which, by letter 
of August. 3, 1891, refused to accept it, because no satisfactory evi- 
dence was cubation to show her right under the law to the land in 
question, and directed the local officers as follows: 


You will therefore reinstate said entry on your records, advise all parties in inter- 
est of the action taken, and at the same time notify McKeurley that before her right 
to relinquish said entry can be recognized by this office, it will be necessary for her 
to produce evidence, under the seal of the proper cotirt, showing that she is either 
devisee or only heir of .said Stewart. 


On October 6, 1892, Mrs. Rutledge filed her affidavit of contest 
against Btcwart's homestead entry, alleging that he had 
wholly abandoned the tract, and changed his residence therefrom for more than one 
year since making said entry, . . . . and that said abandonment now exists, 


[and] that said tract is not settled upon and cultivated by said ‘par ty as required by - 
law. 


The local officers accepted said waniheat fede and fixed the date 
of hearing for December 1, 1892. At that date no one appeared for 
Stewart or his heirs. An ex parte hearing was had, at which Mrs. 
Rutledge and one other witness testified to abandonment as alleged, 
adding that to the best of their k nowledge and information said Stewart _ 
was dead and had uo living heirs. The local officers thereupon ne | 
that abandonment existed as charged. : 

Notice of the decision was served npon defendant by registered let- 
ter, mailed to his last known address; but was returned: to the local. 
office uncalled for. The local officers thereupon transmitted a : Teport 
of their proceedings to your office. 

Ou March 14, 1893, your office notified the local officers th at their pro- 
ceedings In the case had been irregular and improper in entertaining a 
contest against a dead man; and returned the record to them with 

instructions concluding as follows: : 


The papers in the case are herewith returned, with leave to said Ratiedia to file 


anew and amended affidavit against said homestead entry, making the heirs of the 
enirymen, including said Rebecca A, MeKeurley, parties defendant, and proceed to 
a hearing, after due service of notice, In case no defense is interposed upon proper - 
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service of notice, the testimony heretofore presented may be presented in evidence, 
upon which you will render your decision and give the usual notice thereof, and in 


_ due time report to this office. 


On April 6, 1893, Mrs. Rutledge filed a new affidavit of contest satis | 


‘the entry, alleging that’ Mr. Stewart died prior to February 24, 1891; 
that neither Rebecca A. McKeurley nor any other heirs. of said Stewart 
had resided upon or cultivated the land since his death, and that she, 
the. said McKeurley, and the said heirs, had owes Spandoned the | 
land for more than one year. ~ | 
On that same day (April 6, 1893), but. an hour « or two earlier, oné 
William H. Gaunt filed afti et of contest against Stewart’s entr y, alleg- 
ing that Stewart had died in the year 1891; that his heirs, if any, were 
unknown; that they had for more than six months wholly abandoned — 
the land; ‘and. praying that he be permitted to prove said allegations. — 

On April 21, 1893, the local officers. made an order allowing Gaunt to 
make service of notice of hearing by publication, making Mrs. Rutledge — 
a party defendant; and May 31, 1893, was fixed as the date of hearing. | 

On the same day, April 21, 1893, counsel: for Mrs. Rutledge filed a 
motion, praying that a notice of hearing of her original contest, filed 
October 6, 1892, be issued; that said contest be considered prior and 
superior to that of Gaunt, filed April 6, 1893; and that Gaunt’s contest 
be suspended until after the final termination of her contest. 

‘This motion the local officers overruled, and ordered that all parties 
claiming any interest in said homestead entry be made parties. 

_ On the day fixed for the hearing in Gaunt’s contest (May 31, 1893, 
supra), both Gaunt and Mrs. Rutledge appeared by their attorneys. 
Neither Mrs. McKeurley nor any other heirs of Stewart appeared, and 
their default. was entered.. Testimony was taken i in support of Gaunt’s 
contest affidavit. 

Jt appearing that Mrs. Rutledge had not made service as directed in 
your office letter of March 14, 1893 (supra) her contest was continued. 
until August 15, 1893. On that day she appeared with her attorneys, 
and renewed her motion that her contest be considered prior and — 
superior to Gaunt’s; and to suspend further action on Gaunt’s contest 
until the termination of her own. This time the locai officers sustained 
said motion... Thereupon Mrs, Rutledge’s contest was proceeded with’. 
and closed, and decision rendered by the local officers in ber favor, . 
From this pCiGi and decision Gaunt appealed to your office, contend- 
‘ing that Mrs. Rutledge ought not to have been allowed. to amend her 
contest against a deceased entrywan in the face, of his intervening | 

adverse right. 7 
--Your office decision of January 11, 1894, affirmed fae: of the local 
officers. — 

- Thereupon Gaunt appeals to the Department. 

It is to be observed that Mrs. Rutledge’s original ‘contest against | 
Stewart’s entry was accepted by the local officers. If there was any. 
error in proceeding to a hearing on her first contest affidavit, it was the . 
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fault of the officers of the government in misleading her by such accept- 
ance, Ifthey had rejected it, and so notified her, a very different ques: 
tion might have arisen. Again, your office, upon receiving the record, 

returned it; giving her permission to file an amended affidavit minh 
she did within a reasonable period. The manifest trend of depart- 

mental decisions i is, to allow amendments, even in the face of an inter- 

vening claim, unless they introduce a substantially new ground of 
contest, or otherwise differ essentially from the original affidavit, so as 
to prejudice the right of the intervening claimant. In the case at 
bar, on the contrary, if Mrs. Rutledge were inhibited from amending 


her original affidavit, it would be greatly to her prejudice and loss, — 


she having previously furnished all the proof necessary to show aban- © 

donment and to secure the cancellation of Stewart's entry, wal’ the 

intervening claimant had done nothing whatever. . 
In the case of Wallace v. V. oodruff a L. D. pe arr the De. 

| pope held: | | 

‘The amendment of an affidavit of contest relates back to the original, end excludes | 


intervening contests, where the said amendment dves not introduce a new ground of 
contest, but merely males more specific and definite the original charge. 


Still more completely on all-fours with the case at bar was that of 
Norton v. Thorson et al. (10 L. D., 261), in which the departmental d de- 
cision is correctly summed up by the syllabus as follows: 

The death of the entryman prior to the initiation of contest bemg dow, ook ie 
the contestant should be required to make snch heirs parties defendant, by amend- 
ment of the charge and due service of notice. The right of the contestant to thus 


amend on suggestion of .the Sutras death is not defeated by an intervening 
contest. : 


‘The decision of your office was correct, and is hereby affirmed. 


—— 


RAILROAD GRANT—INDEMNITY WITHDRAWAL—CONFLICTING GRANTS— 
FORFEITURE. 


TOBIN ET AL. v. TRIPP. 


The status of lands withdrawn by executive order for iudemnity purposes under the ~ 
grant of 1856, for the benefit of the Omaha company, and afterwards falling 


within the primary limits of the grant of 1864, to the Wisconsin Central, was _. 


changed by operation of the latter grant, and definite location thereunder, 
from lands reserved by executive order for indemnity purposes, to granted 
lands, and, on the failure of the latter company to construct its road opposite 
said lands, the grant therefor was forfeited, and the title to the lands embraced. 
‘therein restored to the United States; and by the terms of the act of forfeiture 
said lands were made subject to settlement after Bi passage thereof. 


Secretar; y Smith to. the Commissioner of the Gener al Land Office, July: 
7, 1896. — (EW...) 


With your office letter of May 16, 1896, was forwarded a motion for. 
review of Sepetuncntss: decision of Maveh as 1896, in the case of 
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“Thomas Tobin and Claud Goff v. Winfield Tripp, involving the SE. t 
of Sec. 21, T. 48 N., R. 8 W., Ashland land district, Wisconsin. | 
With your office letter of May 22, 1896, was also forwarded a motion 
for review of said decision, filed on behalf of Robert W. ‘Parsons, 
intervenor; also a letter. from Claud Goff in which: he asks ror a 
‘review or re-hearing of said decision. ” 
As stated in the previous opinion in this case this: tract is within 


the fifteen-mile indemnity limits of the-grant made by the act of June. ~~ 


_ 8, 1856, to aid in the construction of the Baytield Branch of the Chi-- 
cago, St. Paul, Minneapolis and Omaha Railroad, and is also within — 
the ten-mile primary limits of the grant made by the act of May By. 
1864, to aid in the coustruction of the Wisconsin Central Railroad. 

At the time of the adjustment of the Omaha grant it was held that 
the reservation for indemnity purposes on account of that grant was. 
sufficient to defeat the attachment of rights under the grant of May 5, 
1864, for the Wisconsin Central Railroad, and this tract, with others, | 
not Deine needed in the satisfaction of the Omaha gr ant, was order ed 
_ restored to entry ou November 2, 1891. 

Under the terms of this order of restoration acts performed: prior to 
the day set for the opening were held to be ineffectual as the initiation 
of a settlement right. : 

By the decision of the Supreme Court in ee case of the Wisconsin 
Central Railroad Company ». Forsythe (159 U. 8., 46) the previous 
coustruction of this Department, as to the effect ‘of the indemnity 
reservation under the act of 1856 upon the grant made by the act of 
1864 for the Wisconsin Central Railroad, was reversed; and following - 
the interpretation of the acts of 1856 and 1864, made by the court, it 
was -held, that the land in question was a part of that granted to aid 
in the construction of the Wisconsin Central Railroad, aud as it was 
opposite the unconstructed part of that road it was further held, that 
it was restored to the public domain by operation of the forfeiture 
declared in the act of Congress approved September 29, 1890, commonly. | 
known as the general forfeiture act. 

Under the provisions of the act of 1890 settlement rights were pro- 
tected, and in the decision under review, as it was shown that Tripp 
was the prior settler and claimant for this land, he was accorded the 
right of entry under his application, which was presented on November 
2, 1891. 

In said decision ie was stated that: 


- Your office decision further held that Tobin’s settlement made upon the S.4ofthe | 
NW. 4 did not protect him in any claim to any part of the SE. i, the tract here it. 
question. . . . » Tobin failed to appeal from your office decision, so he is not a. 

party to the present controversy. ; . 


In his motion Tobin alleges that an appeal was duly filed, and upon 
inquiry at your office it is learned that such is a fact. Said appeal 
bears date of having been filed in the local office on March 14, 1893, 
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within time. It was not forwarded, however, to this Department, with 
_ the record made, but appears to have been in some way mislaid. Its 

consideration, however, will not alter the judgment previously rendered. 
in favor of Tripp, for the reason that Tobin does not claim to have set- 
tled upon the land until after midnight of the day preceding the open- 
ing, namely, November 2, 1891, while THD was shown to have settled 
upon the land in 1890, | 

Goft’s request for a review or re- hearing presents nothing in 1 support 
‘thereof and is accordingly denied. 

The motion filed on behalf of Kobert W. Parsons, intervenor, does 
not disclose the nature of his interest in the tract, otherwise than, in 
concludin ¢, Said motion states: : : 


We therefore, for these reasons, respectfully move review and sennaidouation of 
your decision of March 27, 1896; the rejection of the pending applications to antel, 
and the allowance of. the application of Robert W. Parsons. 


_ In forwarding the papers you fail to make any reference to Parsons’. 
connection with this case, but it is presumed from the above statement 
that Parsons has aiaties to make entry of the Jand involved. His 
motion might be denied for the reason that he is not a proper par ty to 
the controversy which was before the matter of consideration by this 
Department, but as this case was the first in which the decision of the 
court in the case of the Wisconsin Central R. R.Co. v. Forsythe (supra) 

was applied, as affecting the status of settlers, and as the motion raises 

a@ question as to the correctness of the application made in said deci- 
_ sion, which affects many other tracts having a similar status, I have. 
considered the grounds of error set forth in the motion. In effect the 
motion urges that the withdrawal made in 1856, of these lands, for 
‘indemnity purposes, continued in full force until the restoration ordered 
on November 2, 1891. With this position I am unable to agree, for, as 
the grant made by the act of May 5, 1864, was a present grant, acquir- 
ing precision by the definite location of the Wiscousin Central Railroad, . 
the status of the lands, which were before reserved lands for indemnity 
purposes to satisfy the Omaha grant, was changed to granted lands, 
the title to which passed by the definite location of the Wisconsin Cén- 
tral Railroad, and upon the failure of the Wisconsin Central Railroad 
Company to construct its road opposite this land, It was necessary, | 
either by judicial proceeding or an act of Congress, to forfeit said 
grant and restore title to the United States. To hold that, after the 
grant of 1864, these lands yet remained reserved under the act of 1856, 

would be to hold, in effect, that the indemnity reservation under the 
act of 1856, resting entirely upon executive action, could not- be 
annulled by Congress, for its action in making other disposition of the 
land must be construed as nullifying such previous reservation. That 
such was the effect of the act of 1864, I have no doubt, as it would be 
inconsistent to hold that the same lands were granted to one company 
and yet rem ained reserved to satisfy the grant for another company. 
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It is further urged that, whether reserved under thie act of 1856 or 
1861, the reservation ecal nied: until the lands were restored on Novem-. 
ber 2, 1891, 

This position is equally untenable, for, i in view of the plain terms of 
the act of September 29, 1890, recognizing the rights of settlers on the 
lauds forfeited by said wel, while it might be possible to hold that they 
were not formally opened to entry until notice had been given by the 
Land Department, which I do not inean to hold in this case, yet there 
can be no doubt but that after the passage of said act all lands restored 
to the public domain thereby were at once subject to settlement. 

For the reasons herein given the several motions are denied. 


REPAYMENT—DESERT LAN D ENTRY. 
SIMEON D. WYATT. 


A desert land entry made in rood faith under the gehen act of 1877 by one ‘iio has’ 
theretotore had the beuefit of the special act of 1875, is an entry ‘erroneously 
allowed,” and repayment of the money paid thereon may be properly allowed. 


| Secretary Smith to the aco of the General Land, Office, July 
7,1896. 0 ; (G0. BR) 


- Shneon D. Wyatt oe appealed. from your office decision of J anuary 
19, 1895, rejecting his application for repayment. of purchase money: 
paid on ‘desert land entry, No. 428, made January 16, 1890, (final cer- 
 tificate No. 164,) for the S. 4 of the NE. 4; the S. 4 of the NW. 4, and’ 
the 8S. 4 of Sec. 20; and the N. 4 of the NE. 4, the N. 4 of the NW. 4, 
Sec. 29, T. 29 N., BR. 14 E., M. D. M., Susanville, California. 

- Said entry was canceled because the entryman had exhausted his — 
rights by previously filing his declaration to make entry of the S. 4 of. 
the NE. 4, the S. 4 of the NW. 4 and the S. 4, Sec. 29, T. 29 N., R. 14 
E., under Lassen county act of March 3, 1875 (18 Stat., 99). | | 

Mone office declined to recommend sail application io repayment, : 
because there was evidence of mala fides on Wyatt’s part, in that he 
either swore falsely or concealed the facts of his prior entry when he | 
appled to make the entry in question, also ‘when he submitted his final . 
proof thereon. 

Appellant insists that there is iethine’ in the eeeoRd which. justifies | 
the finding that he concealed the facts of his former entry, or that he. 
made any false statements in his final proof. | 

It appears that Wyatt was allowed to make the entry in question, 
which is under the act of March 3, 1877 (19 Stat. 877), after he had 
‘made a desert land entry for four himidsed and eighty acres under the 
Lassen county act of March 3, 1875, supra. He undoubtedly made an. 
- erroneous statement when he applied to make his second entry, for he: 
then swore that he had “‘made no other declaration for desert lands.” | 
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‘This wsioment however, 1s in the printed form m (4—274) for desert land 
sa a age and may not have been an intentional deception. 

‘In the appeal to this Department from the action of your office hold- 
ing for cancellation his second desert entry, it was then insisted that 
a desert entry under the Lassen county act (supra) did not debar the 
entryman from making a second entry under the more general law of 
‘1877; and in the motion for review of departmental decision, sustain- 
ing the action of your office, it was alleged that one and the same per- 
son had been allowed to make entries under the acts of 1875 and 1877, 

In the decision on this motion (19 L. D., 247), it is said: 

In a number of cases two such entries by the same person or by the same name, 
one under each act, were discovered; but final certificate having issued, and more 
' than two years having elapsed, the entries went to patent under the contirmatory 

provisions of the act of March 3, 1891 (26 Stat., 1095). | | 

Accompanying this motion are two affidavits, one made by W. P. 
‘Hall, the present receiver and from 1884 to 1888 the register of the 
office; ; one made by A. I’. Dixon, also register on November 1, 13890. 

Receiver Hall states in his affidavit that he is well aaa aaiieee with 
Wyatt, who made the desert entries in question; that on the day 
(November 1, 1890,) upon which he submitted his final proof under the 
Lassen county act for four hundred and eighty acres in sec. 29, he also 
made desert entry for the six hundred and forty acres under the act of 
1877 (supra); that affiant then informed said Wyatt that 


he had a legal right to make both entries, and that the usages of the Department 
sanctioned entries under hoth acts; that there was no attempt whatever on the part 
of Wyatt to conceal the fact that he was seeking to gain title to land ender both of 
said acts; (that it was the) open, notorious and uniform practice of the land office 
at Susanville to allow entries. and filings to be made by one and the same person 
under both of said acts during all the time that affiant was register as aforesaid, 
and that the propriety of said practice was never questioned by the General Land 
Office, so far as affiant has any knowledge, until said entry, No. 428, final certificate 
164, of S. D. Wyatt was held for cancellation, ete. 


Ex-register Dixon makes substantially the same statements in his 
affidavit. 

While these two aieais were in error as to their ee ceieh of 
the law, it may be stated that they are not in error as to the practice 
of their office in allowing an SnuEy to one and the same pee under 
both acts. 7 

From these considerations it is clear that Wyatt could have no pur- 
pose in concealing the fact of his having made a desert entry under the 
act of 1875, when on July 16, 1890, he made desert entry for the land 
in Gusstion under the act of 1877; and his unfortunate statement in 
his application, wherein, in the printed part, he stated that he had 
made no other declaration for desert lands, deceived no one—on the 
contrary, the officers who allowed the entry were in full possession of 
all the facts, and assured him of us legal mene to make the second 
entry. .. 
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| To all intents and purposes the entry in question was erroneously 
7 allowed ” within the meaning of the act of June 16, 1850 (21 Stat., 257). 
And it may be fairly said that the erroneous entry was in no sense the: 
fault of the entryman, but resulted from an erroneous interpretation of 
the desert land laws on the part of the local officers, without whose 
advice and instruction the entry would never have been made. 

The application for repayment will therefore be allowed. 

The decision appealed from is accordingly reversed. 


OKLAHOMA LANDS—SECOND HOMESTEAD-SELTLEMENT RIGHT. 
HEISKELL v. MODOWELL. | 


Presence within the territory, after the act authorizing the President to open the 
same to settlement, but prior to the proclamation issued thereunder, will not’ 

operate to disqualify the settler, if he was not then within said territory for the 
purpose of selecting lands, and by his presence therein secured no advantage 
_ over other settlers. a. 
If one in good faith, claiming the right to make a acne homestead entry, settles. 
upon land subject to entry, and applies for the restoration of his homestead — 
right, and permission to enter the land so settled upon, and is ailjudged. to be. 
entitled to make such entry, such judgment validates his acts of settlement, . 
and removes from them the presumption of. invalidity. | 


Secretar y Smith to the Commissioner of the General Land 1 Office Tule ay 
ems A. L.) | | | ee 1896. | | (C, J W,)- 


oa Ut appears from the record that the plaintiff, Felix Heiskell, made 
homestead entry for the L. 3 NW. 4 of section 21, T.13 N., R. 7 W., on 
April 10, 1890, which was angolled by relinquishment. May 7, 1891. 
On December 7, 1892, the local officers denied the application of ‘Heis- 
kell, made April 25, 1892, for restoration of. homestead right, and for _ 
re- instatement and poMneleh to file his homestead entry for the land — 
‘in dispute, the E.3 NW. and lots 1 and 2, See. 30, T.18 N., R.8 W,, 
Kingfisher land district, Oklahoma. . 

The defendant, McDowell, on April 30, 1892, made application to 
enter said’ tract, which baleation was rejected on account of the 
prior one of Heiskell, and also upon the ground that McDowell was _ 
disqualified by reason of his being in the Cheyenne and Arapahoe 
country prior to the opening of the land to settlement. Each of the 
parties appealed from the decision of the local officers in rejecting his 
application. Your office,—passing upon the question presented by 
the appeal,—rejected. the claim of Heiskell. to make entry of the tract 
in ‘question. 

From this decision Heiskell pene’ to the Department.° The case: 
was considered here on April 4, 1893, and it was remanded ‘for further 
hearing, and specifically to determine, 1st. Is Heiskell disqualified from 
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making entry for the tract described in his second application? This 
may be found to depend upon whetlier the local officers rejected his. 
second application for leave of absence, and if they did so, whether 
they acted properly in so doing. 2d. [f it should be determined that 
he can be permitted to make a second homestead entry, was he or 
McDowell the prior settler on the land now claimed by both? 3d. Is 
McDowell, because of his entry in Kansas in 1885, disqualified from 
making ee homestead entry? 4th. Did either Heiskell or McDow- 
ell enter the Cheyenne and Arapahoe country prior to the time they 
were justified in so doing, under the terms of the act, aud the ae 
mation opening the same to settlement and entry? — 

The decision of your office being thus modified, a hearing was had 
- before the local officers on November 16, 1893, both. parties and their 
connsel being present, for the purpose of considering said specified 


questions. On March 16, 1894, the local officers made their finding 


and judgment on the Gueeane presented. in reference to the first 
question, they say :— : 


It appears that on April 10, 1890, Heiskell 1 maile homestead entry for the k.} NW. 
and lots 1 and 2, section 21, township 13, range 7, which was canceled by relinqaiale 
meut May 7, 1891, and it is satisfactorily shown by the testimony in this case, that. 
the contestant on September 15, 1890, applied for six months leave of absence from 
the tract of land last mentioned, which was granted until March 15, 1891. After- 
wards in April, 1891, he applied for additional leave of absence for the term of six, 
months, based on the sickness of his wife. It is this second alleged leave of absence 
which is alluded to in the decision ex parte Heiskell (supra). The testimony in this 
case sustains the case ‘made by Heiskell, that- he did in April, 1891, make such appli- — 
cation: for leave of absence to the local land office at Oklahoma City, and that this 
application. was refused by the local officers, and from the showing made in this 
case, we find that it was improperly refused. Heiskell then alleges that owing to 

‘this refusal to grant him leave of absence from his homestead he was forced to. 
abandon it, and did so May 7, 1891. His position on this point has not been suc- — 
cessfully assailed though it was attempted to show that he had been holding his 
relinguishment for sale and had offered to sell it for a stipulated price. The fact 
remains, however, that he relinquished without consideration, and in our opinion’ — 
his actions throughout show perfect good faith. It would seem that under the cir- | 
cumstances, he was properly entitled to restoration of his homestead right and Buys 

ilege and upon that point it is ‘so held. 


On the question of settlement they held Heiskell to be. the first 7 
settler. In reference to McDowell’s entry of certain lands in Kansas 
in 1885, which he subsequently abandoned, they held that he was 
entitled to the benefits of the act of March 2, 1889, which restored his 
homestead right. In reference to the alleged disqualification of both 
parties by reason of their presence inside the Territory during the 
inhibited period, they hold that neither party was disqualified. The 
sequence of the finding of the local officers was a recommendation that 
Heiskell be allowed to make second homestead entry for the land in 
question, and that MeDowell’s application to enter be rejected. The 
defendant duly appealed from this decision of the local office, and on. 
April-20, 1895, your office considered said appeal, and therein: treated 
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each of the questions covered by their report and finding, except the 
one of priority of settlement, remarking as to this, that | 
as the final disposition of this case depends upon another question than are of 
settlement, I will not consider the evidence on that question. | 

In reference to the question as to whether the local officers acted. 
‘properly in rejecting Heiskell’s application for. leave of absence, and 
its effect on his qualification to make second entry, your office says: 

I am clearly of the opinion that your finding that said.second application for 
leave of absence was improperly refused, is correct, and that this leave of absence 
should have been granted. | 

In reference to the effect of MeDowell’s inpinesteaa entry in Kansas, 
made in 1885, and which appears-to be still of record, your office held — 
that inactiuch as McDowell had not perfected said entry, that the act 
of March 2, 1889 (23 Stat., 854), applied, and McDowell could make 
second entry. In reference to the alleged disqualification of the parties 
by reason of having entered the country to be opened during the inhib- 
ited period your office differed with the local: officers, and found that 
both parties were disqualified. Your officer, therefore, concurred. with. 
the local officers on two of the questions covered by the report, reversed 
it as to one, and withheld judgment as to the other. From this decision 
both parties have appealed. ‘Bach alleges that it was error to hold that 
- hewas disqualified by reason of premature entry into the Cheyenne 
and Arapahoe country, and as this may be regarded as a peroun com. | 
mon to both appeals, it will be considered first. 

Both parties are shown to have been inside the Territory after iis 
. passage of the act authorizing the President to open it to settlement, 
- but before the issuance of his proclamation for its opening. In both 
instances the parties went in on business unconnected with the selec- 
tion of land, were-not in the neighborhood of the land in dispute, and. 
- obtained no advantage over anyone in the matter of selecting lands, 
and at that time, so far as the evidence discloses, were not even con- 
templating entry when the land should be opened to settlement. , 

In the light of the later decisions, I cannot, coneur in the conclusion. = 
reached, that these parties were ‘sooners,” and therefore disqualified. 
--asentrymen. As the facts do not present either one of them as an 

_infractor of the spirit of the law, following the rule in the case of Cur- 

nutt v. Jones (21 L. D., 40), I must hold that neither of them is dis- 
qualified on the ground stated. It must then, in some way, be deter: | 
mined which one of these parties has a superior claim to this land. 
Heiskell insists that it was error to hold that McDowell was qualified 
tomake a second entry under the provisions of the act of March 2,1889, 
as was held both by the local officers and your office. This doneluaion 
is reached by giving a literal construction to the second section of said a 
act, which is as follows: 

- That any person who has not heretofore Heeioctea title is a tract of land of ae 
he has made entry under the homestead law, may make a homestead entry of not 
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exceeding one ree section cee subi land, subject to such enity, such previous 
ate or entry to the contrary notwithstanding. : 


‘Inasmuch as the local officers and your office seudinasd: that under 
“the facts, McDowell was entitled to make second entry, that conclusion 
will not be disturbed, but the rights of the parties submitted to other 
tests. 

McDowell while he claims to be free from any disqualiiication to 
make a second entry, by mere operation of law, insists that Heiskell 
is to be regarded as a mere trespasser on the public domain, until 
he has of record an application for the restoration of his homestead 
rights. As under my view of this case it must turn upon the question 
of prior settlement, this insistence of the defendant will be considered, 
since, if Heiskell is to be regarded as disqualified to perform any act 
of settlement, until he filed his application on April 25, 1892, for resto- 
ration of homestead right and permission to file his entry for the land 
involved, then McDowell.would necessarily be the prior settler. So 
far as this particular case is concerned, it would seem that the question 
was virtually decided in the decision ordering a hearing between these 
patties, of April 4, 1893, in which it was specifically directed that they 
should be heard as to which one performed the first acts of settlement 
on the land. 

If one in good faith claims the right to make a second homoviedd 
entry, settles upon land subject to entry, and applies for restoration of 
homestead rights and for permission to enter the land settled upon, and 
is adjudged to be entitled to make a second entry, such judgment vali- 
dates his acts of settlement and removes from them the presumption 
of invalidity. The parties will, therefore, be regarded as starting into 
the race for this land on the day-of its opening to settlement, on terms 
of equality under the law. The question then is, which one settled on 
it first? Hach has a residence and improvements on it of something 
like equal value. As to the exact time of the arrival of each party on 
the land there is considerable conflict in the testimony. On this sub- 
- ject the local officers say: 

' Upon the question of prior settlement upon the tract in dispute, as is usual in 
such cases, the testimony is conflicting, but upon the whole, after careful review of 
the claims of the. parties and their witnesses, I am satislied from the evidence 
adduced that Heiskell was the first in making claim to and appropriating the tract; 


he came upon the tract a few minutes. past twelve o’clock, noon, of April 19, 1892, 
began to make improvements, and has measureably resided on the land since that 


time. Whereas on the contrary I find that McDowell first began to assert claim to 


the tract on April 20, the next day, and like Heiskell has since resided on the land, 
if not continuously, at least to the exclusion of a home elsewhere, 


‘This finding seems to be justified by a preponderance of the testi- 
mony, which I think shows that Heiskell performed the first acts of 
settlement on the land. I, therefore, find that, under the facts disclosed - 
by the record, he is euititled, under the law, to make.a second home- 
stead entry, and that being the first settler on the land in question, his 
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application to enter it should be allowed, and that McDowell’s applica- ; 
tion should be rejected. | 
Your office decision is accordingly reversed. 


RAILROAD RIGHT OF WAY~—RESERVATION IN PATENT. 
DUNLAP v. SHINGLE SPRINGS AND PLACERVILLE R, RB. Co. 


A railroad right of way under the act of anal, 3, 1875, is fully protected by the | 
terms of the act as against subsequent adverse rights, and a reservation of such 
right of way, in final certificates and patents issued for lands traversed thereby», | 
is therefore not necessary, and should not be inserted. a 


Secretary Smith to the Commissioner of the General Land Office, July 
(W. A. L.) | 7, 1896. a (C. W.P.) 


By your office letter of October 20, 1894, Elon Dunlap was allowed 
thirty days within which to show cause why the patent issuing on his — 
cash entry, No. 4702, for the SW. 4 of the SW. 4 of the NE.4 and the 
W.4 of the NW.4 of the SH. bof Sec. 24, 'T. 10 N., R. 10 E., Sacra- 
mento land district, California, which was sold s him by the local 
officers of the district on April 28, 1894, under section 2455 of the 
Revised Statutes, should not contain a reservation of right of way von 
the Shingle Springs and Placerville Railroad. 

Upon the showing made by said Dunlap, your office, on March 26, ' 
1895, held that patent should issue to Dunlap, without reser vation of 
right of way for said railroad, saying: 


Since the date of office letter calling on Mr. Dunlap to oe cause, the Honorable 
Secretary in the case of Mary G. Arnett decided that the language of section 4 of - 


the act of 1875 ‘‘is not a direction to the Land Department to insert limitations and > 


. restrictions in the final certificate and. patent, but a legislative declaration of the: 
reservation of aright of way to such railroad companies as may have complied with. 
the law.” Theeffect of this decision in thé Arnett case is to revoke the instructions 
of the circular as to making reservations in the certificate, and patent will therefore 
issue thereon without reservation. 


On April 2, 1895, the company filed a motion for review of your office 
decision of March 26, 1895, and on July 3, 1895, your office revoked. 
said decision and held that aid entry was subject to the action required. . 
_ by the instructions at the bottom of page 6, circular of March 21, 1892, 
that is, that the notation, “subject to the right of way of the Shingle | 
Springs and Placerville R. R. Co.,” should be written a across the face of 
the final certificate in red ink. | 

Dunlap appeals to the Department. 

It is contended by Dunlap that your office decision of March 26, 


1895, is correct, and that no reservation should be made in his final a — 


certificate and patent. 
_ It appears that a map of the definite ae of said sonipanes road 
through the W. 4 of the NW. 4 of the SE. 4, was approved by the 
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Department on April 27, 1888, under the act of March 3, 1875 (18 Stat., 
482), and that the company, on December 28, 1888, filed a map, showing 
that the road had been constructed on the approved right of way. 

The question is, should the right of way clause be inserted in the 
final certificate of entry and patent for the land over which a right of 
way has been acquired by a railroad company, under the act of March 
3, 1875, supra. 


In. the case of ex parte Mary G. Arnett, 20 L. D., 131, it 18 said: 


The injustice to the patentee of placing such a feauaon in the conveyance, is 
appare ent when it is remembered that the patent is the strongest and best evidence of 
‘title, and the patentee would be thereby concluded in an action at law instituted 
against him by the railroad company for the possession of such right of way. The 
right of way clause should not then be inserted in the applicant’s final certificate, 
unless it is necessary to protect whatever rights the railway company may have in 
the land by virtue of its grant. 

‘Under the act of March 3, 1875 (supra), such protection does not appear to be neces- 
sary. The act itself affords ample protection to the company, if it has any rights 
which the courts may hereafter determine have not been forfeited. The language of 
section four of said act is, “and thereafter all such lands over which such right of 
way shall pass, shall be disposed of, subject to such right of way.” These lands are 
then disposed of, subject to such right of way, by virtue of the statute. 

‘This is not a direction to the Land Department to insert limitations and restric- 
tions i in the final certificate and patent, but a legislative declaration of the reserva- 
tion of a right of way to such railroad companies as may have complied with the 
law. The insertion of the right of way clause would answer no purpose except to 
embarrass the settler, and leaving it out does not affect the rights of any railroad 
company under said act. 

In this regard, the case at bar may-be distinguished from the recent case of the 
Pensacola and Louisville Rk. R. Co. (19 L. D.,.386). In that case, the granting act did 
not impose a penalty of forfeiture on the company for failure to perform its condi- 
tions, nor «lid it direct that the lands over which the right of way was granted 
should be disposed of, subject to such right of way. 

‘In the absence of such statutory protection, and it not appearing that the rights of 
the company had. been forfeited by legislative enactment, or judicial determination, 
it became the duty of the Land Department to insert the right of way clause in all 
' patents issued for lands over which such right of way had been granted. 


“In the case of Florida Central and Peninsular R. R. Co. v. Heirs of 
Lewis Bell, deceased (22 L. D., 451), it is said: 


_ In the case of cx parte Mary G. Ar nett (20 L. D., 181), it was held that a claim reserv- 
ing the right of way should not be inserted in final certificate of entry and patent — 
- for land over which a right of way has been granted under the act of March 8, 1875, 
where it appears that there has been a breach of the conditions imposed by said act, 
but no re-assertion of ownership by the government. This was put on the express 
ground that the fourth section of said act provided, that all such lands over which 
- guch right of way shall pass shall be disposed of subject to such right of way,” that 

therefore the rights of the railroad company (if it had any) were protected by stat- | 
ute, and the case of the Pensacola and Louisville railroad compauy (supra) was in 
this regard distinguished.. 

In the case at bar there is no question of forfeiture for failure of the conditions 
subsequent, and the public land laws under which these patents will issue do not in. 
terms protect the company’s rights. J am, therefore, of opinion that if the plaintiff 
company has a grant of right of way across said reservation on the line of its con- 
structed road, and is not estopped from asserting that right by its own acts, the 
limitation asked for should be incorporated i in the patents. 
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The latter case is not to be understood as overr uling or modifying the 
decision of the Department mm the Mary G. Arnett case. 

In the case at bar, the land being subject to the right of way by. vir 
tue of the act of March 3, 1875, comes within the reason of the decision: 
in the Arnett case, to wit, that the act itself affords ample protection 
to the company for its rights. | 

The decision of your office of July 3, 1895, is, therefore, reversed. 


nan’ 


MINING CLAIM—ADVERSE CLAIM—PROTEST—APPEAL. 
PARSONS ET AL. v, WULIS. 


A protest against a mineral application, filed after the period of publication, will 

not be considered by the Department on appeal, unless it is shown that the pro- 
testant has an interest in the ground involved, and that the law has not been | 
complied with by the applicant. ; 


‘Secretary Smith to the Duiinnesioe of the General Sand Office, Tuk y 
7,1896. 9 - {PLB O:) 


Tt is shown by the record in this case that Charles W. Lillis by : 
W.S. Morse, his attorney in fact, on September 27, 1894, filed applica: 
tion for patent for Pine Mountain lode mining claiin, survey 1146, in 
Prescott, Arizona, land district. The first publication of notice was’ 
on October 3, and the last December 5, 1894. The sixty days period 
within which protest and adverse claim should be filed expired Decem- 


. ber 3, 1894. 3 


E. D. Parsons and Anna D. Faulkner, ay J. 0. Herndon, attorney in 


fact, filed on December 5, 1894, their protest and adverse against the 7 


entry of Pine Mountain. ‘The local officers ‘rejected the same as an 
adverse, for the reason that it was not filed within the sixty days period : 

of publication of notice, but filed and allowed the same as a ae , 
and set for hearing on December 29, 1894.” - 

On December 6, 1894, applicant ae application to purchase and 
tendered payment for the land. On December 10 following, a certifi- 
cate of the clerk of the district court, dated December 8, was filed, 

wherein it is stated that no suit was pending in said court affecting the 
title to the Pine Mountai n, prior to December 4, 1894, _ | 
It is alleged in the protest that the protestants aré the owners and 
in possession of the Morning Star lode; that the same was located in 
1382, and the law and mining regulations have been complied with in 
all respects by themselves and their grantors; their mining improve, 
ments, consisting of shafts and tunnels ‘are recited and valued at 
$3,800; ‘that the said Ellis desiring to wrong, defr aud and injure pro- 
testants, shifted the monuments of the Pine Mountain lode So as to 

cover six-and one-tenth acres of the Morning Star lode and in so shift- 
ing said monuments, he eaused to be embraced within the boundaries 


b 
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| of his pretended Pine Mountain location ” some of the improvements 
belonging to protestants; that Ellis knew these improvements belonged 
to protestants; that these improvements are noted on the plat of the 


_. Pine Mountain, but are designated as belon ging to unknown claimants; 


that Morse was the only assistant of the deputy surveyor in making © 
the survey, and on information and belief charges that he is interested 
in the Pine Mountain lode; that he is the attorney in fact of Ellis. 

A hearing was had on the protest, and as a result the local officers 
recommended that Ellis’ application to purchase be rejected. 

‘The applicants appealed, and your office by letter of May 17, 1895, 
| reversed their action, whereupon the protestants prosecute this appeal, 
assigning numerous grounds of error. It is not deemed necessary to 
quote these for the reason that there is but one material question 
involved in this controversy, and upon that the case may be determined. 
_ A motion to dismiss the appeal has. been filed on the ground “ that 

the protestants as such have no right of appeal, occupying the position. 
of amicus curiae, merely, and not being parties in interest.” 

It will be observed that the allegations of the protest raise but a 
single issue, and that. is the possessory right to the ground in contro- 
versy. This is a question, the determination of which Congress has 
lodged in the local courts. (Sec. 2325 and 2326 R. 8.). 

The Department will consider a protest against a mineral entry, 
after the period of publication has elapsed, where it is shown that the 
protestant has an interest in the ground in controversy, and that the 
law has not been complied with by the applicant. Both of these 
elements must be present. In the case at bar the protestants allege 
interest in the ground, but they do not charge a failure on the part of 
the applicant to comply with the reqirements of the law in any par- 
ticular. Hence it must be assumed that the proceedings on the part of | 
the applicant were regular. The protestauts were therefore charged 
with notice of the application for patent, and to protect their interests 
were required to do so in the manver provided by law. (See Bright v. 
Elkhorn Mining Company, 8 L. D., 122; Hopeley et al. v. MeNeil e¢ al., 
20 L. D., 87; Gowdy eé al. v. Kismet Gold Mining Co. * 22 L, D., 624). | 

The accel is cherelore dismissed. | 


Pen 


RAILROAD GRANT—ADJIUSTMENT—TERMINAL LINE. 


NORTHERN PaciFi¢c hh. R. Co. - 


The joint resolution of May 31, 1870, designated the city of Portland as the point of 

‘ connection between the branch line as originally provided for in the grant of 

July 2, 1864, and the extension to Puget Sound authorized by said joint resolu- 

tion, and it therefore follows, that mm the establishment of a terminal line 

between the lands granted by said joint resolution, and those of the prior g erant 

- forfeited by the act of September 29, 1890, said line should be drawn. through | 
the erty of Portland. . | | 
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Seoretary Smith to the Commissioner of the General Land Office, July 
(W. A. ZL.) 9,1896. RWC). 


With your office letter of March 26, 1896, was franisminted’ a petition 
filed on behalf of certain settlers praying for a change in the terminal 
established to the unconstructed portion of the Northern Pacific rail- 
road via the valley of the Columbia River, to a point at or near Port- | 
land. 

To a proper understanding of the question a brief recitation of the 
legislation and previous action taken by this peer in relallon to. 
the grant is necessary. 

' The act of July 2, 1864 (13 Stat., 365), incorporating the NOuEGE: 
Pacific R. BR. Co. ade a grant to aid in the construction. of a continu: 
ous line of railroad— : , 

Bepioning at a point on Lake Superior, in the State of Minnesota or Wisconsin, 
thenee westerly by the most eligible railroad route, as shall be determined by said 
company, within the territory of the United States, on a line north of the forty-fifth 
degree of latitude, to some point on Puget Sound, with a branch via the valley of the 
Columbia River, to a point at or near Portland, in the State of Oregon, leaving the main 
trunk line at the most suitable as not more than three hundred miles from its 
western terminus. : 


By the joint POsO OR of April 10, 1869 (16 Stat. ‘87 ve said company 
was SO : 
authorized to extend its ueanen line from a point at or near Portland, Oregon, to 
some suitable point oun Puget Sound, to be determined by said company, and also. 
to connect the same with its main line west of the Cascade Mountains in the Terri- 
ie of Washington. 


By the joint resolution of May 31, 187 0 (16 Sia, 518, said company 
was authorized— | 
| To locate and consti: under the provisions and with the priv ileges, grants, and 
duties provided for in its act of incorporation, its main road to some point on Puget 
Sound via the valley of the Columbia River, with the right to locate and construct 
its branch from some convenient point on its maiu trunk line across the Cascade 
Mountains to Puget Sound. ; 
In the case of Spaulding v. Northern Pacific kh. R. Co. (21 DL. ‘Dz. , oT), 
it was held that-— | 
At Portland, Oregon, the Northern Pacifie ee: two ait the first for the line 
eastward, under the act of 1864, and the second northward, under the joint resolu- 
_ tion of 1870, and, so far as the limits of the grant east of ea city overlaps the sub- 
sequent grant, the latter must fail; and, as the road at such point eastward is 
unconstructed, and the grant therefor forfeited by the act of September 29, 1890, 
the lands so released from said grant, do not inure to the later grant, but are sub- 
ject to disposal under the provisions ofsaid forfeiture act. (Syllabus.) | 


_ After this decision it became uecessary to establish a terminal sep- . 
arating the grants in the neighborhood of Portland, and the diagram 
submitted showed the location of the terminal.to be ata point selected 
on the line of general route to the north.of the Columbia River, which 
point your office denominated as Vancouver, Washington. ‘ 
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- The petition urges that the point selected is about two miles east. 
of the actual location. of Vancouver, and in reporting on said petition 
your office letter states: 


. In submitting this roatter, I have to say that the diagram prepared by this office | 
nearly twenty-six years ago, to show the limits of the withdrawal which took effect. 
upon the filing by the railroad company of the map of the general route of its road 
from Puget Sound, by way of the valley of the Columbia River, to the mouth of 
the Walla Walla River, was prepared from said map, and the line of the road on 
the diagram corresponds with that on-the map of location as nearly as it is possible 
to make it, the roughness and erudity of said map being considered. . 

The claim that Vancouver is two miles west of the place fixed on the diagram, if 
. true, is not material, the spot on the line of the road fixed as the most westerly 
point nearest to Portland being taken as the end of the location under the act of 
1864, and the diagram showing Vancouver at that point it was so stated in the 
letters treating of the matter. It was the most westerly point on the line of the’ 
located road nearest Pertland that was sought and fixed upon, and it matters not. 
whether this point is at Vancouver or elsewhere,. The line of the road where it. 
touches Vancouver according to the copy of the township filed and marked exhibit 
‘B, is not such point.. The location map of the company and the map of the State. 
Prepared by this office both show Vancouver east of its actual location, but as 
before stated, this is not material. 

An examination of the map of location shows that line of the road as a continued 

line along the north bank of the Columbia, with a spur to Portland, from a point | 
near Vancouver and east thereof, which as before stated is practically the same as 
fixed in the preparation of the diagrain of the grant. 
- . No reference is made to the spur to Portland either on the map itself or the ‘etter 
transmitting it to this office, nor has mention of it been made until now, in any 
manner. It is not shown on the withdrawal diagram, and no attention was paid to 
it in the construction of. said diagram. No withdrawal on account of it was ever 
made, although the first withdrawal on account of this portion of the road was of 
twenty miles only and did not cover all lands within twenty miles of the spur. 

To sum up the facts in relation to this matter, the line of the road was laid down 
. on the diagram of withdrawal as nearly as possible in conformity with that shown 
on the map of location, this diagram has governed the action of this office in the 
administration of the company’s grant for nearly twenty-six years, and ever since 
the earliest action affecting said grant was taken; the point fixed for the western. 
terminal of the forfeiture is the most westerly point on the located line of the road, 
nearest Portland, Oregon, for which any withdrawal was made, and said terminal 
as shown i 18 a8 nearly correct as it is possible to get it. 


From the previous recitation it is apparent that Congress first pro- 
vided for a main line to Puget Sound with a branch via the valley of 
the Columbia River, to a point at or near Portland. 
~ Under the peer of 1869, said company was authorized to extend _— 
its branch line from a point at, or near Portland to Puget. Sound, but 
-withont a land grant. 

The joint resolution. of 1870, changed the branch to main line, the. 
company being authorized “to ieeate . . . + itsmain road to some 
point on Puget Sound via the valley of the one Rive er,” ete. 

This same resolution provides— 


And that twenty-five miles of said main line between its western terminus and the 
city of Portland, in the State of Oregon, shall be completed by January 1, 1872, and: 
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forty miles of the remaining portion thereof each year thereafter. until the whole — 
shall be completed between said points. ; 


_ In referring to this resolution, the supreme court in the case of 
United States v. Northern Pacific R. R. Co. (152 U.S., 294), said: 


Un doubtedly, this resolution gave authority to locate and construct a main road 
via the Columbia River Valley to Puget Sound. A road so located and constructed 
would, or might, have passed the city of Portland. But if, as the company now. 
insists, the act of 1864 gave ample authority to locate and construct a road extend- 
ing from Lake Superior to Puget Sound, along the valley of the Columbia River, and 
by the way of Portland or its vicinity, the resolution of 1870 was entirely unnecessary: 
in so far as it gave authority to the company to loéate and construct its road through 
the Columbia River Valley to some point on Puget Sound. We cannot agree that 
this resolution is to be held, in this respect, as simply a recognition by Congress of 
an existing right, in the company, to locate and construct a road from Portland to 
Puget Sound, with the right to obtain lands, in aid thereof, as provided in the act 
of 1864. On the contrary, it should be regarded as giving a subsidy of lands in aid 
of the construction of a new road, not before contemplated, that would directly con- 
nect Portland and its vicinity with Puget Sound. | 


This would seem to make it clear that the point of connection between : 
the branch line originally provided for, which was to end at a point 
“at or near Portland,” and the extension to Puget Sound, which under 
the resolution of 1570 became a continuous line was, by the joint reso- 
lution of 1870, made at Portland, Oregon, instead of ‘at or near Port- 
land.” The map filed in 1870 shows a continuous line to the north of 
the Columbia River with a line dropped from a point nearly due north 
of Portland to Portland, a distance of about seven miles. 

In the building of fe road from the western terminus at Tacoma 
the company built directly to the city of Portland. 

It will thus be seen that the resolution of 1870 designated the ay of 
Portland, the company’s map of location made connection with that 
city and in the building of the road southward from Tacoma, the com- 
pany built direct to Portland, so that had the company proceeded with _ 
the construction under its charter it would ‘necessarily ave been 
obliged to build eastward from Portland. 

In this connection I have to call attention to the fact that | in con- 
sidering the question of the conflict between thé grant made by the act 
of 1864 for the Northern Pacific R. R. Company, and the Oregon and — 
California R. BR. Co., under the act of July 25, 1866 (14 Stat., 239), 
Portland was accepted as the western terminus of the branch line of 
the Northern Pacific railroad provided for under the act of 1864, at 
_ which point the terminal was drawn. Upon the basis of this terminal | 
suit has been begun against the Oregon and California railroad com- 
pany, in which judgment below has been given against the company. 

For the reasons given I am of opinion that the terminal to the por- 
tion of the line via the valley of the Columbia River should be drawn 
through Portland, Oregon, thus forming a continuation of the Sa 
heretofore establiched at that point. 

Under ae of May 20, 1896, you transmitted the papers relative to 


74 DECISIONS RELATING TO THE PUBLIC LANDS. 


4 demand. made upon the Northern Pacific railroad company for the 
reconveyance of certain lands erroneously patented to the east of the 
terminal heretofore established by your office, from which it appears. 
that the resident counsel for the company, Messrs. Britton and Gray, 
have refused to accede to the demand. | 

These papers are returned to the end that the demand may be 
amended to agree with the phones in the terminal herein nee to 
be made, 


TOWNSITE SETTLEMENT—CONFLICTING SETTLEMENT RIGHTS. 
Wrst Reno CIty ET AL. v. SNOWDEN. 


The amount of land reserved by a townsite settlement may be properly limited to 
the legal sub-division on which actual settlement is made, where the townsite 
claim is for the purpose of securing an entr y of lands additional to a prior town- 
site settlement. | 

As between parties claiming priority of settlement, preference must bs given to the 
one who first performs some act on the land indicative of an intent to appropri- 
ate the same, 7 


Seer eter y Snvith to the Commissioner of the General Land Office, Jult ; 
9, 1896. a (0. J. W.) 


‘The land in dispute is a part of the Cheyenne and Avapahoe country, 
which was opened to settlement April 19, 1892, at 12 o’clock M. A 
narrow strip of land known as lot 5, section 28, T. 13 N., R. 7 W., esti- 
mated to be one hundred and fifty-five feet in width fies patween the 
line of old Oklahoma and the quarter-section i in dispute. ‘This strip had. 
to be crossed by those who made the race on the day of opening, On 
April 19, 1892, Persie Snowden and Rose Goenawein, with a view to 
homestead sane and several hundred people with a view to settlement 
for townsite purposes, at the signal given started into the race from the 
outer border of this strip and ran towards the quarter-section in dis- 


pute. On the same day at 2.45 P. M., Persie Snowden filed her appli- 


cation at the Oklahoma City land office, and made homestead entry No. 
3489, for the NE. 4 of Sec. 29,T.13 N.,R.7W. On April 20, 1892, Rose 
Goenawein visited the land rie to file her homestead ae eaten for 
the same land, but on finding Miss Snowden’s application of record she 
- filed her affidavit of contest against said entry, alleging settlement on 

the land prior to Snowden or any other person. On May 14, 1892, John 
Fox, probate judge of Canadian county, Oklahoma Territory, applied 
to enter said quarter-section, together with lot 5, Sec. 28 (the narrow 
strip before described), for townsite purposes, which application was 
rejected for conflict with Snowden’s entry. By letter “G” of March 
15, ee, ae office directed that a hearing be had to determine the 


“£0 
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priority between Persie Snowden and the townsite claimants. On May 
15, 1893, such hearing was had, and.as.no hearing had been given as 
between Snowden and Goenawein, Rose Goenawein was made a party 
and allowed to intervene with her claim to prior settlement. On the 
close of the evidence introduced by the townsite claimants, Goenawein 
and Suowden joined in a demurrer to the sufficiency of the evidence so 
introduced, which was sustained by the local officers. Irom this decision 
the townsite claimants appealed to your officé, and on January 2, 1894, 
your office reversed the local office, and remanded the case for further 
hearing. | | 
- Notice was duly given and on May 17, 1894, further hearing was 
had at which-all the parties appeared, and submitted testimony. The 
hearing, after a number of continuances, was closed on September. 20, 
1894. On July 8, 1895, the local officers rendered their decision, in 
_ which they found that Rose Goenawein had sustained her claim of prior. 
settlement, and recommended the cancellation of Snowden’s entry and 
the dismissal of the townsite application. From this decision the 
townsite applicants and Snowden, appealed, and on December 21, 1895, 
your office passed upon the case and again reversed the local office, 
rejecting the application of Goenawein, allowing that of the townsite 
claimants as to the W. 4 of the NE. 4, cancelling the application of © 
Snowden as to the W. 4 and holding it intact as to the E. 4 of the NE. 4. 
From this decision the townsite claimants, and Goenawein and Snowden 
have all appealed. The appeal of the townsite claimants specifies 
three grounds of error: > | 
. That it was error to award the east half of the NE. 4 to Persie Snowden, when 
ae made her affidavit in support of her application before the land was opened to 
entry which invalidated her application and entry. : | 
- 2, Error not to award the entire quarter-section to the West Reno City townsite 
as neither Snowden or Goenawein were entitled to any right thereto. van 
3. Error in not awarding the entire quarter-section to West Reno towusite, when — 
it was all claimed by original settlement or staking of lots. 


. It will relieve the case of some confusion to consider and dispose of 
this appeal first. : 
The first ground, if supported by the proof, would be fatal to the 
entry. Therule is recognized, that an affidavit which is the basis of an 
- application to enter, made before the land is subject to entry, is invalid. 
The facts as disclosed by the record render this rule inapplicable in this 
case. The affidavit in question appears to have been sworn to before 
William J. Grant, U.S. Commissioner, second district, Oklahoma, on 
the 18th day of April, 1892, but the name of Grant is stricken out, and. 
qualification finally made before J.C. Delaney, receiver. There was no 
change of the date made on this paper, but the date of the other papers 
macle before this officer as well as the parol testimony on that subject 


makes it clearly appear that this affidavit was in fact made and filed on | 


the 19th day of April, 1892, the evening of the day of opening, thereby 
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dept this éijection of its force. The failure to change ihe date 
seems to have been a mere clerical error or oversight. 

The remaining exceptions of the townsite claimants may be con- 
sidered together. They assert an absence of right on the part of either 
Goenawein or Snowden to any part of the land in dispute, and the 
existence of a prior and superior right to the entire quarter-section 
upon the part of the townsite claimants. It is insisted that some of 
the townsite claimants reached some part of the quarter-section and 
planted stakes before either of the homestead claimants, and that the 
prior occupancy of any one of them inured to the benefit of all, as 
“against the homestead claimants, By way of supporting this conten- 
tion it is insisted that under sections 2387 and 2388 and 2389, Revised 
Statutes U.S., no stated number of inhabitants is necessary to enable 
them to make an entry for a townsite, when the number is less than 
one hundred, and that the Department is without jurisdiction or author- 
ity to limit the amount of land to be entered for such purpose to the 
legal subdivision upon which actual settlement is made. Under the 
facts of this case this reasoning is without force or applicability, this — 
attempted entry in fact being an addition to a townsite already settled 
upon on an adjacent subdivision. The staking of lots for townsite pur- 
poses was confined on the day of opening to the west half of the 
NE. 4, and it is not believed that your office exceeded its authority in — 
recognizing the settlement rights of a homesteader upon the east half — 
of said NE. 4, especially when the evidence shows that the land awarded 
meets all the requirements of the townsite claimants for business pur- 
poses. Under the facts as disclosed by the record the townsite claim- 
ants seem to have been awarded all the rights they are entitled to. _ 

The. appeals of Goenawein and Snowden remain to be considered. 
Each of these parties insists that it was error tu award. any part of 
said NE. 4 to the townsite claimants, and each lays claim to the quar- 
ter-section by reason of being the prior settler thereon, on the day of 
opening. While Goenawein undertakes to present fifty-three specified 
exceptions to your office decision, it is not believed that either her 
rights or a full consideration of the vital questions connected with the 
case, require any detailed statement of these exceptions, or their sepa- 
rate consideration. The errors alleged to have been committed refer 
to errors of law and of fact. The one class has led to a careful consid- 
eration of the record, and the other to the examination of such ques: 
tions of law as seonied to be material. 

On the line of facts, your office found, among other things, as follows: 

Miss Goenawein has possession of from three to five acres of the east half of said 
land. She erected a dwelling house and made other valuable improvements thereon. 
There is testimony tending to show that she did not reside on the land but resided: 
with her father on his homestead near Reno City, and in the town of El Reno, She 
and her father and mother and one or two of her sisters testified that she had resided, 


on said land since April 30, 1892. The records of this office show that Rose Goena- 
wein, in the case of Goenawein v. McComb e¢ al. was an applicant for lot 15, block 
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94 (T. S. copybook 22, 371), El Reno. She was also. an aaplieant in the case of 


Goenawein and Rolf v, Haddon for lot 11, block 104 (TS. copybook 22,-31), El 


_ Reno. In each of these cases she testified that she had resided on the lots and was 
an actual occupant of them from:sometime in March, 1892, to May 23, 1892, the time 
of the eutry of the townsite of El] Reno. The testimony of Snowden and witnesses 
tends to show that Miss Goenawein was only at said house on said land, once or 
twice a week, and only remained thereon over night about twice per month. In 
- Langford. v. Butler (20 L. D. , 76,—syllabus), it is stated that,—‘‘ residence cannot be 
maintained by occasional visite to the land, while the actual hoine is elsewhere.” ’ 
It. further appears that the house she erected on the land was a frame building, 

weather-boarded, floor laid, but said honse was not plastered nor sheeted inside, and 
was open from floor to roof. . Those who kept company with Miss Goenawein gener. 
ally found her at her father’s house and on returning would leave her there. I am 
inclined to think that she did not maintain such a residence on said land as the Jaw 
requires of a.person entitled to a homestead, aud I so find. J also find that Persie 
Snowden made a settlement on said land before Goenawein settled thereon. 


This part of your finding is the subject. of several of the exceptions 
filed. In so far as it purports to be the substance of facts shown by 
the testimony and record, it seems to he fairly supported. This addi- 
tional state of facts is further gathered from the record: Goenawein 
made the race across the one hundred and fifty-five foot strip on horse- 
back while Snowden made it on foot. Goenawein reached the line of 
the quarter-section first, throwing an iron stake upon the land with a 
flag attached as she entered upon it, and while her horse was in full 
career. Her horse carried her about four hundred feet further before she 
stopped and dismounted. Her father rode in the race with her and after 
she stopped and dismounted, she requested her father to bring her the 
stake from the place where she had thrown it, which he proceeded to 
do, and in a few moments afterwards she stuck it into the ground near 
where she dismounted. It was the opinion of many of the witnesses that 
many of those who ran afoot reached the limit of the one hundred and 
fifty-five foot strip about as soon as those on horseback or on wheels. 
There can be no doubt, however, from the evidence that Miss Goena- 
wein rode a very fleet pony; and that she crossed this strip and threw 
her stake upon the ground in advance of Miss Snowden. Miss Snow- 
den ran rapidly across the strip on to the land, stopping a few yards 
from the line, carrying a stake and hatchet, where she stuck the stake 
and at once commenced digging. It is apparent that she was thus 
engaged before Goenawein stuck her stake at the point where she dis- 
mounted. Leaving the question of whether or not Goenawein main- 
tained her residence on the land after settlement as required by law in 
abeyance, for the present,.the question as to which one of them per- 


formed the first acts of settlement on the land will be considered as a — 


further test of their respective claims. 

It seems to be insisted that the mere act of running to and upon the | 
land is an act of settlement, and especially that the throwing of a 
Stake upon the land, as in this instance, constitutes an act of settle- 
ment.in the meaning of the law. It has been held in a number of 
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cases, that one who goes upon public land with the intention of mak- 
ing it his home, and does some act in execution of that intention, 
which is sufficient to give notice to the public generally of his inten- 
tion to appropriate the land is a settler in the meaning of the law, if 
such initiative act is followed up and maintained. It may be said at 
once that the mere going upon the land, whatever may be the purpose, 
is not an act of settlement which cuaroes others with notice of the intent 
or purpose and as such appropriates the land. This being true, the © 
mere reaching the land first by Goenawein would not in itself confer 
_ any superior right upon her. It is insisted, however, that the throw- 
ing of her stake upon the land as her horse ran over it, was an, act of. 
Settlement sufficient to segregate the land. A small stake with a flag 
or inscription upon it set in the soil, high enough above the surface to 
attract attention will be deemed an act of settlement, but it has in no 
instance been held that such a stake lying upon the ground would be 
notice tothe public. In this case the stake thrown upon the ground — 
was not permitted to remain there, whatever its position was, but at 
Miss Goenawein’s request was removed by her father and carried to 


. the point where she dismounted from her horse and there set-up. The. 


effect of the act of throwing the stake need not be further considered 
as a means of notice to the publHe, since it lacks the necessary element 
of permanency. This means of uotice was at once abandoned, and the 
stake removed. The setting of the stake by Miss Goonaven at the 
point where she dismounted from her horse was the first act of settle- | 
ment which could estop Snowden and others from settling upon the — 
Jand, Snowden having performed a similar act of settlement upon — 
the land earlier in point of time must he regarded as the prior settler, 
and Goenawein cau take no benefit from this final sebune up of her | 
stake. 

A different question might arise, if Snowden had obser ved the throw: 
ing of this stake, and thus had actual notice of Goenawein’s intention 
to claim this particular tract; but she is not shown to have had any 
knowledge of what Goenawein was doing or intending, and the mere 
racing over the land was not significant, as it was but the border of a 
vast tract of the Cheyenne and Arapahoe country, that day opened to 
settlement; thus there was no presumption that those starting into 

the race there intended stopping on this tract. 

‘The purpose of ieee Snowden’s appeal is to insist upon her right to 
the whole of the NH. 4, as the prior settler upon it. It is not neces- 
sary to consider her appeal further than to s say that sufficient grounds | 
have not been found to authorize the dispossession of the townsite 
claimants on the west half of the quarter-section. In the light of the 
whole record, the rights of the parties seem to have been fairly adjudged — 
by your office, and your office decision is accordingly affirmed. 
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RAILROAD GRANT—PLAN OF ADJUSIMENT. 
Iowa RAILROAD LAND Co. 
The grant to the State of Iowa by the acts of May 15, 1856, and June 2, 1864, is a 


grant in place, the extent of which is determined by the location under the - 


original grant, and the amount of lands earned thereunder ascertained by the - 
line of road constructed west of Cedar Rapids, with the additional right under | 
the act of 1864, to satisfy deficiencies within the grant in place by resorting to 
even numbered sections within the six mile limits, and both even and odd within. 
the fifteen mile limits, and if there is still a deficiency to resort to the even and 
odd sections along the modified line within twenty miles thereof. ; 


Seoretary Smith to the Commissioner of the General Land Office, J a Yy 
(W. A. L.) | & *GABIG” 2 . (Ff. W. C.) 


_ [have considered the matter of the adjustment of the grant made — 
by the acts of May 15, 1856 (11 Stats., 9), and June 2, 1864 (13 Stats., - 

95), to the State of Lowa to aid in the construction of a railroad 

from Lyons City to a point of intersection with © che main line of the lowa Central 
Air Line Railroad, near Maquoketa, thence on said main line, running as near as 
practicable to the forty-second parallel across the State, to the Missouri River. 

By the act of 1856 a grant was made to the State of ‘every alternate 
section of Jand designated by odd numbers for six sections in width on 
each side” of the road, with provision for the selection of other lands 
from the odd dtimberoed sections within fifteen miles of the line of the 
road, in lieu of those lost in place. 

This grant was, by the State, conferred ‘pon the Towa Central Air 
Line Railroad Company, which company surveyed the line shown upon 
' the map filed October 31, 1856, as the definite location of the road, 
which location was duly accepted, the limits of the grant adjusted 
thereto, and withdrawal made of the odd numbered sections within 
such limits. This company failed to construct any part of the road, 
and the State resumed the grant in 1860 and conferred the same upon 
the Cedar Rapids and Missouri River Railroad Company. — 

_ Prior to this time, however, a road had been built by the Chicago, 
Iowa and Nebraska Railroad Company (not a land grant road), from a 
point on the Mississippi River within about three miles from Lyons. 


City to Cedar Rapids, and practically upon the location theretofore — 


made between said points by the Iowa Central Air Line Company. 
_ The Cedar Rapids Company was, therefore, on its own request, 
released from the building of a railroad east of Cedar Rapids. This 
company began the construction of the road at Cedar Rapids, upon 
the original location, and prior to the year 1864 had completed about - 
one hundred miles, or, aS appears from your letter, to Nevada. 
By the fourth section of the act of J une 2, 1864 (supra), ib is pro- 
vided: 


' That the Cedar Rapids and Missouri Riva: Railroad Company, a corporation estab- 
lished ander the laws of the State of Iowa, and to which the said pas granted ay 
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portion of the land mentioned in the title to this act, may modify or change the 
location of the uncompleted portion of its line, as shown by the map thereof now 
on file in the general land-office of the United States, so as to secure a better and 
more expeditious line to the Missouri River, and to a connection with the Iowa 
branch of the Union Pacific Railroad; and for the purpose of facilitating the more - 
immediate construction of a line of railroads across. the State of Iowa, to connect . 
with the Iowa branch of the Union Pacific Railroad Company, aforesaid, the said 
Cedar Rapids and Missouri River Railroad Company is hereby authorized to connect 
its line by a. branch with the line of the Mississippi and Missouri Railroad Company; ; 
aul the said Cedar Rapids and Missouri River Railroad Company shall be entitled 
for such modified line to the same lands and to the same amount of Jands per nile, 
and for such connecting branch the same amount of land per mile, as originally 
granted to aid in the construction of its main line, subject to the conditions and 
‘forfeitures mentioned in the original grant, and, for the said purpose, right of way 
through the public lands of the United States is hereby granted to said company. 
And it is further provided, That whenever said modified main ‘line shall have been 
_ established or such connecting line located, the said Cedar Rapids and Missouri 
- River Railroad Company shall file in the general land-office of the United States a 
map definitely showing such modified line and such connecting branch -aforesaid; - 
and the Secretary of the Interior shall reserve and cause to be certified and conveyed 
to said company, from time to time, as the work progresses on the main line, out of 
any public lands now belonging to the United States, not sold, reserved, or otherwise 
disposed of, or to which a pre-emption right or right of homestead settlement has 
not witarclied and on which a bona fide settlement and improvement has not been 
made under color of title derived from the United States or from the State of Iowa, 
within fifteen miles of the original main line, an amount of land equal to that origi- 
_ nally authorized to be granted to aid in the construction of the said read by the act 
-to which this isan amendment. And if the amount of lands per mile granted, or 
intended to. be granted, by the original act to aid in the construction of said railroad 
shall not be found within the limits of the fifteen miles therein prescribed, then 
such selections may be made.along said modified line and connecting branch within 
twenty miles thereof: Provided, however, That such new located or modified line shall 
. pass through or near Boonsboro’, in Boon County, and intersect the Boyer River not 
further south than a point at or near Dennison, in Crawford County: And provided, 
further, That in case the main line shall be so changed or modified as not to reach 
the Missouri River at or near the forty-second parallel north latitude, it shall be the 
duty of said company, within a reasonable time after the completion of its road to 
the Missouri River, to construct a branch road to some point in Monona County, in 
or at Onawa City; and to aid in the construction of such branch the same amount - 
of lands per mile are hereby granted as for the main line, and the same shall be 
reserved aud certified in the same manner; said lands to be selected fron any of the 
unappropriated lands as hereinbefore descuiled within twenty miles of said main 
line and branch; and said company shall file with the ‘Secretary of the Interior a 
map of the location of the said branch: And provided, further, That the lands hereby 
granted to aid in the construction of the connecting branch arorsentd shall not vest 
in said company nor be.encumbered or disposed of except in the following manner: 
When the governor of the State of Iowa shall certify to the Secretary of the Interior 
that said company has completed in good running order a section of twenty eonsec- 
- utive miles of the main line of said road west of Nevada, then the secretary shall 
convey to said company one third, and no more, of the lands granted for said con-: 
necting branch. Aud when said company shall complete an additional section of 
twenty consecutive miles, and furnish the Secretary of the Interior with proof as 
aforesaid, then the said secretary may convey to the said company another third of 
the lauds granted for said connecting branch; and when said company shall complete 
an additional section of twenty miles, aes in all sixty miles oe of Nevada, the 
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secretary, upon proof furnished as aforesaid, may convey to the said-company the 
remainder of said lands to aid in the construction of said connecting branch: Pro- 
vided, however, That no lands shall be conveyed to said company on account of said 
connecting branch road until the governor of the State of Iowa shall certify to the 
- Secretary of the Interior that the same shall have béen completed as.a first-class 
railroad. And no land shall be conveyed to said company situate and lying within 
' fifteen miles of the original line of the Mississippi and Missouri railroad, as laid 
down on & map on file in the general Jand-office: Provided, further, That it shall be 
the duty of the Secretary of the Interior, and he is hereby required, to reserve a 
quantity of land embraced in the graut described in this section, sufficient, in the 
opinion of the governor of Iowa, to secure the construction of a branch railroad - 
from the town of Lyons, in the State of Iowa, so as to connect with the main line 
in or west of the town of Clinton in said state, until the governor of said state shall 
certify that said branch railroad is completed according to the requirements of the — 
laws of said state: Provided, further, That nothing herein contained shall beso con- 
strued as to release said company from its obligation to complete the said main line 
within the time mentioned in the original grant: Provided, further, That nothing in 
this act shall-be construed to interfere with, or in any manner, impair any rights 
acquired by any railroad company named in the act to which this isan amendment, — 
or the rights of any corporation, person or persons, acquired through any such com- | 
pany; nor shall it be construcd to impair any vested right of property, but such 
rights are hereby reserved and confirmed: Provided, however, That no lands shall be © 
conveyed to any company or party whatsoever, under the provisions of this act and - 
the act amended by this act, which have been settled upon and improved in good. 
faith by a bona fide inhabitant, under color of title derived from the United States .. 
or from the State of Iowa adverse to the grant made by this act or the act to which 
this.act is an amendment. But each of said companies may select an equal quantity 
of public lands as described in this act within the distance of twenty miles of the 
line of each of said roads in lieu of lands thus settled upon and improved by bona 
fide inhabitants in good faith under color of title as aforesaid. 


It will be seen that this act authorized a ree in the location of 
the unconstructed portion of its line and adjusted the grant for such 
‘modified line “to the same lands and to the same amount of lauds per 
mile” as originally granted for the same road; it also provides for a 
connecting branch line with a new grant of “‘the same amount of land 
per mile, as originally granted, to aid in the construction of its main 
line.” 

After the passage of this act the road was constructed to the Mis- 
souri River, upon the modified location made thereunder, and as con- 
structed. is somewhat agneer than the original location west of Cedar 
Rapids. 

In the case of ‘ihe Cedar Rapids and Missouri River nanos Com- 
pany %. Herring (110 U.S., 27), the court says: : 


We are of opinion that the purpose of this enactment was— 

1. To relieve the company from the obligation to build that part of its line as 

found in the land office, between the Mississippi River and Cedar Rapids; because 
there already existed a road between those points built by auother corporation. 
2. To require the company to cornect the city of Lyons with that corporation’s 
road, so that it would be, as originally intended, the Mississippi terminns of the 
land-grant road across the State. This required the construction of about two and 
a half miles of road. | ie 7 oe 
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3. To authorize the company to change the location of its toad yet to ba con- 
structed west of Cedar Rapids for its colivenience. 
_ 4, If this. change left the city of Onawa, in Monona County, off the line of the 
road, they were to build a branch to that place. 

5. To construct, a new line connecting its existing road with the road from Haecns 
port on the Mississippi River, to. Council Bluffs, on the Missouri River. 
. 6. To adjust the amount of lands, to which the company would be entitled under 
this new order of things, and to evlarge the source from which selections might be 
made for the loss of that not found in place. ~ 


In this adjustment it becomes necessary in the first instance to deter- 
mine the amount of lands earned by the construction of the road west 
of Cedar Rapids. _ - 

You present five wee of. adjustment, ane the results thereof are as _ 
follows: 


-~ Exhibit A is an adjustment upon fhe theory that. the ae takes under the 
original grant from Cedar Rapids, and that the only additional right given the com- 
pany under the act of 1864 was to satisfy deficiencies within the grant in place, by 
resorting to the even numbered sections within the six mile limits and both even and 
odd within the fifteen mile limits, and if there was still a deficiency to resort to the 
even and odd sections along the modified line within twenty miles-thereof. Under 
this settlement there have been excess approvals to the company of 57,570.24 acres, 
‘Exhibit B is a statement upon the same theory for that part of the road between 
Cedar Rapids and Nevada, a& exhibit A, but for that portion west of Nevada six 
sections per mile of constructed road have been allowed. . Under this statement, | 
there have been excess approvals of 5,814.20 acres. 

Exhibit © is an adjustment upon the theory that the company is entitled to six 
full sections per mile of constructed road west of Cedar Rapids, and if that EnCOry. 
be correct, there would still be due the company 9,512.43 acres. 

“Exhibit D shows an adjustment upon the same theory for that part of the road 
between Cedar Rapids and Nevada as exhibit A, and for the balance, or the modified 
line under the act of 1864, 171.60 miles, for the same amount of lands per mile as 
was granted by the act of 1856. If this statement is correct, there has been 
-approved to the company 14,943. 32 acres of the land in excess of the quantity it is 
entitled to. 

Exhibit E shows an adjustment upon the theory that the grant should be adjusted 
as a whole from Cedar Rapids to the eastern terminus, 271. G Iniles, and the company 
is entitled to the same amount of land per mile therefor as was grauted by the act 
of 1856. The amount of lands per mile granted by said act was 3,786.80 acres, and 
this multiplied by the number of miles of road constructed weat of Cedar Rapids 
gives 1,028,494.88 as the number of acres to which the company is entitled. | 


You are of the opinion that the latter plan is the correct one, while 
the company claims six full sections per mile for the entire road con- 
structed, being the plan described in exhibit “©”, thus making an 
absolute. grant of quantity for the entire line west of Cedar Rapids... 

The act of 1856 did not grant any specific number of sections per 
mile, it was “‘every alternate section of land designated by odd-num- 
bers for six sections in width on each side,” being a grant “in. place,” 
and indemnity was not granted in quantity Sufficient to make up any 
‘specified amount, but only as to such sections in place as had been 
disposed of prior to definite location. 

This comyauy had, at its-own request, been released from building 
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the road east of Cedar Rapids, the same having bean built by another. 
company, and, as held in Cedar Rapids, ete.,. Railroad ». Herring. 
(supra), this company earned. no lands by such construction, as it was. 
not the purpose of the act of 1864 to give lands on account of the 
whole line, when only a part had been constructed, but that the 
quantity of the grant is to be determined by the constructed line. © 
The effect of this decision was to establish a new terminus at Cedar 
| Rapids for the measure of the grant. | 
Prior to- the passage of the act of 1864, about one hundred nile of 
road had been coustructed west of Cedar Rapids; any further g grant 
made by said act must therefore have been nade in contemplation of 
the continued construction to the western boundary of the State as 
originally intended. i 7 

By the act of 1864 the company was permitted to saws the uncon- 
structed portion of its line, and for such modified line, it was to be 
entitled © to the same lands and to the same amount of lands per mile.” 
It was apparant, however, that the necessary quantity of lands ia lieu 
of the odd sections disposed of within six miles could not be satisfied 
by alternate sections within the fifteen mile limits along the original 
line; hence, said act of 1864 provides that— | 

The Secretary of the Interior shall reserve and cause to be certified and conveyed 
to said company, from time to time, as the work progresses on the main line, out of 
the publie lands now belonging to the United States . . . . within fifteen 
miles of the original main line an amount of land equal to that originally authorized 
to be granted to aid in the construction of the said road by the act to which this is 
an amendinent, And if the amount of land granted by the. original act, to aid in 
the construction of said raiiroad, shall not be found within the limits of the fifteen 
miles therein prescribed, then such selections may be made along said modified line 
and connecting branch within twenty miles thereof. - 


Tam unable to find anything in the act of 1864 to sustain the posi- 
tion that, by said. act, the grant was changed from one “in place” 
‘under the act of 1856, to an absolute grant in quantity. | 

In the case of- Cedar Rapids, &¢., Railroad v. Herring (supra), the - 
court says: . | 7 | ba 

The words ‘“‘the same lands,” which plaintiff’s counsel insist mean all the lands of 
the old grant, are intended, we think, to show that the lands are to be taken along » 
the line of the old survey; that the odd sections on, each side of that old line which 
became vested in the State when it was established should be a part of the new 
grant to this company, and that the deficiencies should in like manner be made up 
by sections within the fifteen mile limit of that line. This is confirmed by that part | 
of the next sentence of this section, which directs the Secretary of the Interior, 
~ when the new line shall have been established, to reserve all the lands without 
regard to alternate sections within that limit, so far as may be necessary to satisfy _ 
these selections, for the loss of odd sections previously disposed of. 


Under said decision, any lands along the “old survey,” aeen bees : 
‘in place” west of Cedar Rapids, must be taken as indemnity, and 
‘for the loss of odd sections previously disposed of.”. Where was said — 
Joss to eco Not along the new location, for there were no place. 
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limits provided for along such line. It could only be along the original 
location, or, as it is called, the “old survey.” : 
_. In the case of the Towa, Railroad Land Company: ve L. ve 370), 1t 
was ‘said that— 

The quantity of land to which the company is anititied under the grant of 1864.1 is 


to be determined by the length of the road actuaily constructed by it, and not by 
the length of the road as originally located under the act of 1856; 


i. e., that the company was not to receive any lands on account of any 
portion of the road uot constructed by it. In said case it was also held 
that lands lying within the indemnity limits of the old line eas¢ of _ 
Cedar Rapids may be selected in lieu of lands lost “in place” west of | 
said city. 2 

It is plain to my mind, therefore, that the cieiwal location is the 
measure of the grant for the main line of said road, and that the only 
purpose of the act of 1864, so far as said main line is concerned, was 
to authorize a change in the line, secure the bnilding of a connection 
with Lyons City, and “to enlarge the source from which selections 
might be made for the loss of that not found in place,” along the orig!- 
nal line, i. e., to fully satisty the amount granted or intended to be 
granted for the road west of Cedar Rapids by the act of 1856. 

It would therefore seem that the plan set forth in exhibit “A” is in 
accord with my views on the subject, in so far as the extent of the 
grant is concerned. ; 

Against the charges macle on account of the grant in your adjust- 
ments, the company claims and insists that there should be deducted— 

First, “lands erroneously or mistakenly certified, namely 109,756.85 
acres, known as the Des Moines River lands.” : 

If, in the adjustments heretofore submitted, this grant is charged 
with any lands erroneously certified within the limits of the Des Moines - 
River grant, the same should be deducted, as such lands are not prop- | 
erly ehareeable to this grant. 

Second, “There should be deducted from the area ‘of iagds charged 
against the grant 6,358.71 acres of swamp lands in Carroll county.” | 
In sapport thereof itis insisted that: _ | 
In 1853, Iowa, by an act of the General Assembly, granted to each county all such 


lands lying within its limits. Carroll county sold and conveyed, or agreed to convey 
to the American Emigrant Company all its swamp lands. In an action brought in 


the district court of that county in September, 1853, against the Iowa Railroad Land 


Company, assignee and successor in interest of the railroad companies, the county 
sought to recover the possession of and to quiet the title to several thousand acres 
of land which had been certified to the railroad company. In this action it was 
‘claimed that the certification of the lands to or for the railroad was a cloud upon — 
the title of the county. The American Emigrant Company intervened as a party, 
claiming that all the right, title and interest of the county in and to the said lands 
had been conveyed to it. The court held that of the lands in controversy 6,358.71 
acres were swamp lands in fact and passed to the State under the act of September 
28, 1850; that the American Emigraut Company was the grantee of the State and of 
the county; that the certificates issued to. the State for the benefit of the railroad 
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company were a cloud upon the Emigrant Company’s title. December 16, 1878, 2 


_. decree was entered ‘‘that the title to all of said lands and to each particular tract 


and parcel thereof be quieted and confirmed in the intervenor, the American Emigrant 
Company, and that all right and apparent title and interest of the defendant, the 
Iowa Railroad Land Company, in and to the same, or any tract or parce] thereof, be. 

and the same is hereby extin guished, canceled and set aside, and the said defendant 
is hereby barred and estopped from having or asserting any title to or ma perest 
there to any part or parcel thereof.” 


A list of these Jands has been filed by the company. * 

Perhaps the government is not bound by this decision. But itis best 
that. you will investigate this matter, and if it is found that these lands - 
are Swamp and overflowed the deduction should be allowed. 

Third: “There should also be deducted from the area of lands charge- 
able against the grant 2,569.75 acres, erroneously certified, as set forth. . 
in ‘Exhibit B’ herewith, they having been evenly disposed of by 
the United States.” 

The certifications, on account of the Pat being outstanding, must 
remain a charge to the grant, but should the company reconvey these 
lands to the United States; and thus remove the cloud upon. the pre- 
vious titles given to other parties, the deduction should be allowed. — 

Fourth: “There should also be deducted from the area of lands charge- 
able against the grant the 76,916.75 acres sold by the lowa Central Air 
Line Railroad Company out of the grant of 1856, prior to resumption 
by the State of Iowa, and to the enactment of the grant of June 7, 
1864,” 

These lands were certified on account of the oan made by the act 
of 1856, and this claim for deduction seems to rest upon the ground that 
the company receiving the lands did not earn the same, and that the 
present company never received any benefit from such certification, and 
therefure should not be charged with the same. 3 

Having beld that the purpose of the act of 1864 was merely to enlarge _ 

the source from which the amount of lands granted by the act of 1856. 
might be satisfied, it follows that indemnity can not be allowed for 
lands certified under the act of 1856 and prior to the passage of the act 
. of 1864, and this claim.for deduction must be denied. 
- This disposes of the claims for deduction made on behalf of the com- 
pany, and it but remains to consider the lists, submitted by you, of 
lands held to have been heretofore erroneously certified oll account of 
the grant. | | 

These lists are described in your letter as follows: 

List Al embraces lands covered by entries which were either made prior to and 
were extant upon the records at the time the company’s right attached, or were | 


_ authorized or confirmed by this office or Department. 
List B 1 embraces lands which have been approved to the State as swamp. — 


List C1 embraces lands within the six mile limits, which were coyered by unex- 


‘pired pre-emption filings atthe date of the definite location of the road. 
List D1 embraces lands lying east of the terminal at Cedar Rapids. - 
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In the answer made on behalf of the company, to the rule issned by | 
you to show cause why the lands embraced in these lists should not be 
recouveyed to the United States as contemplated by the act of March 3, 
1887 (24 Stats., 556), many general questions as to the rights of the 
United States under said act are discussed, but these questious are fully — 
answered in the case of Winona and St. Peter Railro ad Company i L. 
— 'D., 649), and the position there taken is adhered to. . 

As to the lands in list-“A 1 tlre eeue ys disclaims an y interest 1 In 
a large part thereof, 

Those are, perhaps, the same lands for which au deduction is claimed _ 
by the company, and, as it lays no claim thereto, it should convey the . — 
lands to the United States and thus remove the aigad from the title of 
others, aud in this way facilitate the adjustment of its grant. 

Should such conveyances be made, the rule, to this extent, might be | 
dissolved, otherwise demand shouid be made for reconveyance as in 
other cases heretofore directed. ; 

In this connection I might add, as stated in thé matter of the adjust- 
ment ot the grant for the St. Louis, Jron Mountant aud Southern Rail- 
road Company (15 L. D., 559), 
that any tracts covered by entries ipon which patents have also issued, should be 
eliminated from the demand. In such cases, i. e., where two patents are outstand- 
ing, the parties should be left to their remedies before the courts. 

As to the lands in list “B 1,” they have all been twice approved to 
the State; first, as “swamp ands and, later, on account of the rail- 
— road grant. 

For the reasow above given, I am of the scien that, as the govern. 
ment can have no interest in the lands, and is under no obligation to 
an individual, that as to those the rule should be dissolved. 

As to the lands embraced in list “C1,” viz: those covered by pre- 
emption filings, I lave to direct that the list be amended so as to include 
all lands shown to have been covered by uncanceled pre-emption filings 
at the date of definite location, which I note is erroneously given in 
your office letter as October “13,” 1856, instead of October 31, 1856, 
~ See recent decision of this Department in the ease of Fish v. North- | 
ern Pacific R. BR. Co., on review, (23 L. D., ). 

_ As to the lands in list “D1,” claimed. to have been erroneously cer- 
tified, for the reasou that they lie east of the terminal at Cedar Rapids, 
I do not think that such fact is sufficient upon which to base a suit for 
the recovery of the land. 

In the case of the Iowa Kailroad Land aay (9 cane 370), it 
“was held that lands might be selected within the indemnity limits east 
of Cedar Rapids, in lieu of lands lost in place west of that city. | 

Lam of opinion that lands might be taken anywhere “along the line 
of old survey” to satisfy the grant, which, as before stated, is to be 
measured by the odd sections in place west of Cedar Rapids. and 
within the limits of the onewer location. 
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While these lands may have been improperly eenined: as ‘granted 
lands, yet, as they are subject to the grant as indemnity under the act. 
of 1864, if found to be needed on the adjustment of the grant, no good 
purpose could be served by a suit, which must result ina judgment for 
the company, (Kansas City, Lawrence and Southern Kansas Railroad 
Company v. The Attorney General, 118 U. S., 682), but they should. be 
‘charged to the company as so much indemnity for other losses. 

It appears from tlus list that a large number of the tracts had been ~ 
filed for and entered prior to thé certifications on account of the rail- 
road grant, and the same should be examined, with a view of deter- 
mining the effect of suclr filings and entries upon the certifications 
made, aud such tracts as havea status similar to those. heretofore 
referred to, and for the reconveyanee of which demand has been 
directed, should be included in such demand. 

In this conneetion I note that the company alleges that it has. sold 
many, if not all, of the lauds-shown to have been erroneously certified. 

Under the act of March 2, 1896 (Public No/ 35), these sales, if shown 
to have been bona tide, are eautivmed,: aud: the action: agent the com- 
pany would idepasiveily be for the value of the land. 

In resubmitting the case you will consider the showing in this par- 
ticular in recommending further action. — 

This disposes of all questions necessary to a complete al] ustment of 
this grant, and the papers are herewith returned. 


HOMESTEAD CON tae ee EN RIGHTS—SECOND HOMESTEAD . 
ENTRY. 


North PERRY TOWNSITE ET AL. v. MALONE. 


In the case of an attack upon a homestead entry, based on alleged priority of settile- 
ment, it is incumbent upon the contestant to show that his acts of settlement. 
were. followed by the establishment of TeSIGence on the land to the exclusion of 
a home elsewhere. 

When it appears that an entry fails because of the entryman’ S negligence in’ the 

matter of ascertaining prior adverse rights, he will not be allowed: to make a 
second entry, if at the date of his applieation for such privilege there is a 
qualified adverse claimant for the land applied for. 

The right to make a second entry will not be accorded to one who ‘yelinqwishes his 
prior entry on account of a, money consideration, or its equivalent. 

_ The sale by a séttler of part of the land settled upon disqualitios hima as an 1 Ap plicant 
for the right of entry under the homestead law. | 

A settlement right will not be held to rélate back to the alle zed initial act, if sie 
act is nut followed by substantial. anc bona a acts of sottlement and oe 7 
ment. ; 

_A settlement made spouse for tle Sarpase of securing a ieneetanik: bie in fact 

| with a view to speculation in town lots, is lacking in eood faith, and should 

not be accepted 2 as the basis of & | homestead entry. 
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Sioreiary Smith to the Commissioner of the General Land Office, Tula y 
(W.A.D.) “Oe 1096. +: | es 


This case involves the SW. £ of Sec. 14, T. 21 N., R. LW , Perry, , 
Oklahoma, upon which John J. “Malone made: homestead entry at 3 3:59 
o’clock P. M., September.16, 1893. 

It appears ‘that a paring was ordered by: your office letter “G” of | 


- March 12, 1894, upon contests filed against the entry by the townsite | 


Settlers of North Perry, by D. GC. French, William R. West, William 
Mackel, and H. C. Schilling, alleging prior settlement, ete. 7 

Upon that hearing your office affirmed the action of the register and 
receiver, dismissing all the contests and holding Malone’s entry intact. 

From that judgment the townsite settlers, West, Mackel and Schil- 
ling have, respectively, appealed. French appears " have made default 
at the hearing. 
| The land is in that part of Oklahoma known as the Cherokee Outlet, 
and was opened to settlement and entry at noon on September 16,1893. 

The land in controversy lies adjacent to and immediately north of the 
east half of the original townsite of Perry, which covers three hundred 
and twenty acres of land, being the NE. fof Sec. 22 and the NW. 4 of 
Sec. 23, of sald township. This townsite was surveyed prior to the 
opening into blocks, lots, streets, ete, 

The Atchison, Topeka and Santa Fe Railroad passes through the 
central part of the town of Perry, and it was over this road that the 
major part of the settlers reached the town on the day of opening, 
coming from the south boundary of the strip. The first train that 
arrived from the south was crowded with intending settlers, most of 
whom were seeking town lots. It was upon this train.that Malone, 
West, Mackel, and many of the townsite contestants and settlers came. 

Frank Corrigan, a wituess for townsite claimants and clerk to the 
provisional board for North Perry, testified that he came in on the first 
train, which arrived in Perry about 12:35 P. M.; that he was among 
the very first to get off the train, having stood on the steps of the 
coach; that on leaving the train he went by the land office, where he 
stopped two or three seconds, and then went directly north to Sec. 15, 
just one and a half blocks fron the land in controversy, reaching that 
place in three minutes from leaving tr ain; that he staid in that locality 
all the afternoon; that on getting off the train it appeared to him that 
all the town lots were taken, not less than two or three thousand per- 
- gons being scattered over the townsite; that a large number of people 
reached the land in controversy about the same time he arrived on Sec. 
15; that he could see nearly all over the land from his position; that 
many people from the train “ passed right on like a wave up the hill;” 
that he saw people east of the railroad (on land) immediately after he . 
stopped; that four or five hundred people settied.on the land in con- 
troversy that afternoon; when night came many of them went to the 
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creek on the land to get out of the heat and dust and to get water, but | 
_.did not abandon their lots, returning to them; that the settlers on the 
lots on the land in controversy, and also on lots in Sec. 15, held a pub- 
lic meeting on the evening of the 16th of September (day of opening), 
looking to organization of the town of North Perry; that the meeting 
was adjourned until Monday evening following, when officers were 
elected; that the firm of Jacobs aud Lindsey, surveyors and civil engi- 
neers, were employed to survey the land in lots; that the land was laid 
out into lots and blocks, the work commencing September 21, 1893, and 
ending October 7, thereafter; that one. hundred and ninety-six deri 
cates for lots were issued by the provisional board of trustees, and the 
same were paid for; thirty-four certificates wereissued and partly paid 
for, and the remainder in possession of board; that the sum of eight’ 
hundred dollars ($800) had been paid for lots; and out of this sum two 
hundred and fifty doliars ($250) had been paid for their survey; that 
at date of hearing there were one hundred and ninety people living on 
the land; that the estimate was carefully made by going over the land 
lot by ot: that the improvements on the land were also carefully esti- 


ae | mated oe witness and one ony) and amounted to $18, 000, including = 


some live stock. | 
Lindsey also testified that he aaa: in the survey; that while this 
work was being done “a great many stakes were changed so as to be 
on blocks and not on the streets.” = 
Nettie Weld also testified that she came in on first train, went at 
once to the land, with her mother; that she staked a lot and slept 
there that night; that there were two hundred people on the land that 
evening; that her mother has a house on the land; and has lived there 
since they first settled. 
Isham Woolgridge testifies that ines came in on fir st train aoa 12°35 
P. M.; that he went at once to the land, he then saw people on west 


_ side of railroad, digging holes and driving stakes; that there were 
from three to five hundred people on the land that afternoon ; that he 


still resides on the land; has a house, well, storm cellar, etc. 
The above. is substantially the. coatimony in behalf of the townsite 
claimauts. 

_ William Mackel, who claims the right of entry by reason of his. 
alleged prior settlement, testified that he, too, came in on first train, 
which stopped “directly south of the boundary line in question; that 
he went at once to the Jand; that he “did not know of any one else 
there;” that he ran to the land and staked a homestead, placing his | 
stake “probably twenty-five yards north of south line,” and, same dis- 
_ tance from west line; three-quarters of land level; that there was no . 
townsite settlement on land when he got there; did not then see 


Malone, Schilling,-French or West; no-one claimed the land as atown-. _ | 


site; that after he reached the land, “saw some parties staking for 
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lots, expen g | ‘it to be a townsite; 7 this was fifteen or twenty minutes 
after he reached the land; staid on land that night, and next day went 
to Orlando after team; “retarned on the 17th; went back again to 
‘Osage country, where he was sick three weeks, returned to land Octo- 
ber 25; that the land was then fenced up atl lots, so he could not 
finda place to put a. house without having a quarrel; went back to 
Osage country, remained there on account of his son’s sickness mntil 
December 15, 1893, when he returned to land; then built a house, four- 
teen by sixteen feet, and has lived there since; impossible to cultivate 
the land, since same was tukeu for town lots; many people could not 
get town lots and came at once to the land; before train stopped there 
were two or three hundred people on townsite of Perry, and on night 
of 16th (day of opening) there were town lot claimants on land; there 
were no people settled of the land “in my view until [ got there.” _ 

The evidence shows that Mackel kept. up his farm in the Osage — 
country, where his son staid; he only moved part of his household 
goods. . He could not. say how ane he staid on the land,and itis very _ 
questionable that his real home was at any time on the land. He fails 

entirely, exceps by mere negative testimony (as ‘‘ there was no one in 
my view”), to show that he was in fact the first settler. His grounds 
of error relate, principally, to the findings iu Malone’s behalf and in 
failing to grant # new hearing upon his showing as to Malone’s. con- 
duct, In view of what follows, it is unnecessary to discuss these ~ 
grounds. Suffice it to say, that Mackel has failed to show that he was 
the prior bona fide settler on the land; even if he had established his 
-averments in this respect, he failed to show that he made the land his 


-realhome. His contest is therefore dismissed. 


Henry ©. Schilling. It is unnecessary to set forth the eclamivas 
testimony respecting Schilling’s alleged prior settlement on the land. 
His peculiar methods of reaching the land in advance of the first train, | 
by the aid of his old friend Summerville, superintendent of bridge 
construction, were of questionable regularity. Ueswears that he came 
in on a hand ear, and reached the land before it was possible for those 
on the train to get there; that he saw no other person when he got 
there, 

His own witness (S. B. Strahn) admitted that. Schilling sideatonee 
to get him (Strahn) to furnish Schilling with $100 on consideration that 
a man would. be furnished to hold a claim for witness nati the latter 
could reach the land. : : 

But, independently of these circumstances showin g questionable 
conduct, Schilling is not a qualified entryman, and therefore his alleged 
prior settlement, even if established at the peng could. avail him 
nothing. : 

It was shown that on September 22, 1891, Schillin o made homestead 
entry for the NW. 4 of Sec. 16, Tp. 14 N. , BR. 4, , Guthrie Jand district; 


f 
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that contests were filed against said entry, ¢ as follows: October 6, 1891, 
by: one Berner; by one Dauron, October 24, 1891; and by one Adams, 
| Apri il —, 1892, all alleging prior settlement, and that Schilling did not 
20 upon ~ nettle on the land prior to his making entry. 3 7 

Schilling. relinquished said entry January 16, 1892, prior to the date | 
fixed for the hearing. Sundry affidavits were introduced, stating that — 
Dauron, one of the contestants, settled on the land on the afternoon of 
the day the land was opened to settlement and entry (April 22, 1891), 
and that in the judgment of affiants, Schilling’ s Tight there was inferior 
_ to that of contestant, and that he could not have successfully defended. 

against said contest. : 

- Schilling testified that he seliigaichGal to avoid litigation and settle 

contest; that he found out others had settled before he made entry. 
| Being asked on cross examination what he received for the relinquish- 
ment, he answered: “I forget just how what it was in apo) ri ay 
he received thirty or forty dollars. : 

"It does not appear that he. has ever. aide application. te janes & 
second entry. © When he made entry of this land, be, as an intelligent 
man, knew that another might have settled upon it; that among the — 
many who made the race hundreds would in all nrobability fail.to find — 
unoccupied land; but he appears to. have taken the risk, and made the 
entry withoat fir af going to and examining the land, | 

-The general Jaw prohibits one and the same person from making 
= xe homestead entries. While, under certain circumstances, a second 

homestead entry will be allowed upon proper. showing, yet. when it: 

appears, as in this case, that the entry failed because of the entryman’s 
laches or neglect in visiting the land, where he might have learned of © 

a prior settler’s rights thereto, he will not be allowed to make a second 
entry, when at date of his application therefor there is an adverse 

claimant for the desired tract qualified to make entry. 

Again, Schilling received a consideration for his acura acer 
to how much, his memory was strangely at fault; he thinks it was 
thirty or forty dollars. . His evidence on this point is not satisfactory. 
_If the sale of his relinquishment was induced solely by a money con- 
- sideration, or its equivalent, either. promised or received, it is plain he ~ 
should vot be allowed to make a second entry. His failure of memory. 
as to what he did receive, the correct auswer to which would have been 
the principal test, is hardly in accordance with the ability he exhibited 7 
in clelineating many minute circnmstances necessary to his cause, and 
it is doubtful on this account that he would be allowed the right of 
making a second entry, even in the absence of an adverse claim. — 

It is clear that. Schilling is not a qualified entryman, aud, therefore, _ 
his settlement, even if prior to all others (which is not admitted) can | 
not avail him. His contest is therefore dismissed. 

' William R. West. West testified that he also came in on the first 
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train; and went at once to the land; that he dia not see apy one “on 
that part of the land;” that his family has been on land since Septem- 
ber 18, 1893, and lived in a tent; admits he saw a young man (Gage). 
on the land just after he stuck his flag; admits having sold lots to the 
amount of ten dollars to one Dr, Pierce, and that his wife Bold lots to 
a Bohemian. | 

There isno evidence showing that West reached the ands in advance 
of others. Besides, he appears to have disqualified himself even if he 
were the first settler, by selling a por tion of the lands. His contest is 
dismissed. | 

John J. Malone. As before seen, your office affirmed the action of 
the register and receiver in allowing Malone’s entry to remain intact. 
All appellants allege error in this holding. | 

Malone testifies that he came in on the tender of the first train; : that 
he jumped off the train before it hardly came to a stop; that he then — 
went east, probably one thousand feet; then went over the railroad 
track and on to the land; carried with him a stake, two feet long, with 
his name written thereon; stuck his stake and pushed it down, and - 
“skipped for land office on the dead run;” that that was all of the set- 
tlement he then performed. ‘The stake had no flag, only his name 


written on it; that when he reached the land he saw two persons, French 


and one Walker; that as soon as-he came to the land office “a man — 
handed me my filing papers out. of a window and aset of blanks; I got 
in line and [ handed my papers to a man who came up there to make 
them out for me;” that he staid in line until he handed his papers to 
the register; that he had an interest in two tents which were put up 
in the town of Perry, but did not think it necessary to put up one on | 
land uutil he built a house; that he started to build a house on land 
the last of February or first of March, 1894, “could not say positive; ” 
house built by March 5, since which time has lived there; stay down 
town nights when can’t get home; was in the saloon busitiess i in Perry; 
perforined no acts of settlement from time he stuck his stake till he com- 
menced his house. | 7 

It appears from papers in the case that J ali J. eee the entry- 
man, died in the Insane Asylum, at Jacksonville, Illinois, January 27, 
1895; that his father, John Malone, has qualified as his Gaiaereator. 
and ae to be subrogated to all the rights of the deceased with 
respect to the land. 

Certain phases of the testimony,. disclosing glaring discrepancies in 
the testimony of the entryman,. will not now be discussed. 

A note ou the homestead application, made by J. E. Malone, the reg- 
ister (a brother of the entryman), shows that the entry was made at 
3:59 o’elock P. M., on the day of the opening (September 16). 

Admitting that Malone stuck the stake, as represented, the act was 
not followed within a reasonable time by either improvements or resi- 
dence. He waited nearly six months before he did anything whatever. 


DECISIONS RELATING TO THE PUBLIC LANDS. 98 


If he depended upon his settlement rights secure title to the land, © 
the initial act (sticking of the stake) should. have been followed within — 
a reasonable time by more conspicuous evidences of good faith. . If he. 
depended upon his entry, it should have been admitted to record 
before others had, in good faith, settled on the land. Before his entry 
was made many people were on the land claiming and staking the same 
— for townsite purposes. It results that he was fiinited in his rights to 
_ his initial act, which ‘failing to be followed within a reasonable time by 
more substantial and bona fide acts of settlement and improvements, 
his rights, if any, became subordinate to the townsite settlers. 


The people who. came into Perry on the day of the opening knew — 


there would be a great rush for town lots; they had reasons to suspect 
that the lots then surveyed would be inadequate to the demands of the 
publie, and that it would be necessary to obtain them from the lands 
immediately adjoining the townsite; such. had been the history of | 
Guthrie, the neighboring town, from which many of the settlers came; 
such was also the history of many other Oklahoma towns; and such is. 
the history of Perry. 

It is difficult to believe that the. aiors: of the ‘nomeetend claimants 


to secure the land in controversy was induced by a desire to use the 


land solely for agricultural purposes; it is more reasonable to conclude | 
from all the circumstances that the primary purpose of the haste was 
to secure the land in anticipation of the inevitable and immediate | 
demands of the same for town lots. Asa matter of fact, all, or nearly 
all, the town lots of Perry were taken in a few minutes after the arrival 
of the first train; besides, many had preceded the train from nearer 
points on swift horses, and were on the lots when the train arrived. 
The result was that the supply of lots was vastly less than the demand, 
and the people in large nunibers rushed to the adjoin tracts and es 7 
staking and claiming lots. 

This state of facts was sicipacad by every éntelitzett person; and 
if the land in controversy was sought for the purpose of preparing for 
this demand, and settlements were made thereon ostensibly for home- 
_ stead purposes, but really for speculation in town lots, then the element 
of good faith would be lacking; in such case the entry of one, even if — 
preceded by a prior settlement, could not be allowed to stand. Catan - 
». Paine, 13 L. D., 562. | 

It appears that aie townsite of Perry has been extended, and that | 
the land in controversy is now included in its corporate limits. 

For reasons above given, Malone’s entry will be caiiceled, and the. 
corporate authorities of the town of Perry will be advised that upon a — 
proper showing and application, the land may be entered for the several 
use and benefit of the inhabitants thereof. 

The decision appealed from is accordingly rever sed, in so far as the. | 
same holds the cay of Malone intact. te 
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WAGON ROAD GRANT--DIAGRAM OF LIMITS. | 
HARDMAN v. THe DALLES Minirary Wacon Roan Co. 
A diagram showing the limits of a wagon road grant, that. has stood scduedtioned 


for a long term of years, and. ander which rights have vested, will not be dis- — 
 turbed. - = 


Secretar, y Smith to the Ganesan of the General Ta Office, Sait y 
= 9, 1896. 3 * (0. W. Py) 


7 The orantees of Joseph H. arom have appealed from your office | 
decision of December 18, 1894, holding the homestead entry (3 (No. 3516, 
LaGrande) of said Hardman of the SW. z of the SW.4 of See. 4, the | 
NE. i of the NE. 4 of Sec. 7, and the W. 4 of the NW. 4 of See. 8, T. 
148., R. 34 E., Burns land disteot Oreeon, for Gavoallation: for con- 
flict with the grant to the Dalles Military. Wagon. Road Company. | 

In their appeal to the Departinent said grantees of Hardman allege 
that this land is within the limits of the grant to said company ; that 

it appears from an inspection of the official map, or diagram, filed in 
the local office, township 14 south, range 34 east, lies next ane directly 
south of township 13 south, range 34 east, and it appears from the offi- 

cial map published by the Department of the Interior, showing the 
location of the various townships in the State, as surveyed i in the field, 

that said township 14 8., range 34 E., as surveyed and approved by the 
Department, does uot estend as far pact as the township next north, by | 
more than one-half mile, that is to say, that the difference in the range 
of these townships i is one-half mile; township 14 S., range 34 E., being 
one- half. mile west of the extended east line of township 13 8. /TANEC, 
34 KE. 

It appears from your office letter of June 3, 1896, that “an examina- | 
tion of the records of your office shows that there is such a ‘jog? 
between-the said townships 13 and 14, which is not accounted for on _ 
the official diagram of said. company’s grant, for the reason that the - 
said diagram was made long before these particular townships were — 
surveyed;” and that “a re-adjustment of the limits of the grant to con- 
form with this ‘jog’ would probably throw both of the said tracts out- 
side the primary limits of the grant, ” but that “following the rule that 
has always obtained in this (your) office, this re-adjustment has never - 
been made, so that according to the official diagram the said tracts are 
within the primary limits of the grant.” — 

In the case of McLean vy. Union Pacific R. Th. Co. (22 L. D. 22), i it 
was held upon the authority of the case of C. W. Aldrach 13 L. D.,, 
572), that a diagram showing the limits of ‘the railroad, prepared coe 
currently with the filing of the map of definite location, and upon which | 
the withdrawal is ordered, will not be disturbed after such withdrawal 
has stood unquestioned for a long term of years and ad have vested: 
thereunder. _ 

This ruling will be aioe — and your office decision i is affirmed. 
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MINING See eee LOCATION APPLICATION: JUDICIAL AWARD. 
AURORA LODE ». BULGER HILL AND NuGGEr GULCH PLACER. : 


The discovery and location of aplacer mining claim establishes in the owner the 

right to the possession of the superficial area within its boundaries for all pur- 

- poses connected with and incident to the nse and operation of the same asa 

placer mining claim; such location, however, does not operate to give title or 

right of possession to veins or lodes within its limits, or preclus ie the right ‘of 
discovery and location thereof by others, ; 

A placer applicant will not be allowed to amend his application so as to embrace | 
therein veins or lodes discovered by others after the location of the placer claim, 
but prior to the application therefor, and not included in said application as 
originally submitted. | 

A jutlicial award of the right of possession to an adverse placer claimant as against 

- & lode applicant does not preclude departmental inquiry on the allegation of 

_ the lode claimant that said placer claim, as subseqnently applied for, embraces — 
-known lodes or veins, “where it appears that sucl question was not in issue before 
the court, Tor determined by its judgment; but if such allegation of the lode 
claimant is sustained, on such inquiry, he will be limited to the Iand necessary | 
to the occupation, use, operation and enjoyment of the lode thus shown to exist 
within said placer claim. 


Seer ctu y Smith 1o the Commissioner of the General Tae 1 Office, July | 
13, 1896. — (A.B.P,) 


This is an appeal by William M. Bennett, who- in his own right, and 
as representative of the estate-of one M. H. Gibbon, deceased, claims — 
to be the owner-of the Aurora lode mining claim, from two lecic one 
of your office, under dates, r espectively, of January 28, 1896, and April | 
1, 1896, the first dismissing his protest against the xoplica lou: of the - 
Silver Bow Basin Mining Company for patent to the Bulger Hill and 
Nugget Guich placer claims based upon mineral entry No. 34 and the 
papers filed in support thereof, in the Harris mining district, Sitka, . 
Alaska, and the second, denying his motion for review of said first 
decision. _ 7 
The facts shown by the record are substantially as follows: 
The Bulger Hill and Nu gvoet Gulch placer claims were located March 
19, and April 6, 1881, by the original owners thereof. 
The Aurora lode claim was located April. 9, 1881, by the present 
claimant Bennett and two others then inkores ea with iit in the claim. 
The Silver Bow Basin Mining Company is now the owner of the 


Bulger Hill and Nugget Gulch placer claims, and the said Bennett and. 


the estate of said Gibbon, who was also one of the original locators, are 
the owners of whatever riehits exist under the location of the ‘airors 
lode claim and the proceedings subsequently had thereunder. | 
By act of Congress approved May 17, 1884, the laws of the United 
States relating to apse claims were sc reued throughout the District | 
of Alaska, (23 Stat., 24.) - 
- A conflict, to the sitont of 6.52 acres of surface rer between fits 
Pinca: and Mode claims furnishes the source of the present controversy. © 


é 
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li November, 1887, Bennett, for himself and his co-claimant, filed in 
the local office an application for patent for the said Aurora lode claim, 
which had been designated and was known on the files and records of 
the office as lot No. 41; and on January 25, 1888, one George Hark- 
rader, then owner of the said placer claims, though he was not one of 
the pucual locators thereof, filed an adverse claim under section 2326 
of the Revised Statutes. It does not affirmatively appear that this 
adverse claim was filed within the time allowed by law, but as no ques- 
tion has been raised in the record relative thereto it will be Drees 
to have been properly filed. 

Upon his said adverse claim suit was instituted by Harkr ader, in the 
United States district court for the district of Alaska, within the time 
allowed by the sfatute for such action to be taken by an adverse claim- 
ant. This suit came on for trial at the November term, 1888, of the 
said court, and resulted in verdict and judgment in favor of the plain- 
tiff for the possession of the “ placer mining claims” described in the 

complaint tiled. | 

A writ of error was obtained to the judgment from the supreme 
court by Bennett, and by decision of that court, rendered May 27, 
1895, the judgment of the court below was affirmed (158 U.S., 441). 

In the meantime, to wit, on March 14, 1891, the Silver Bow Basin 
Mining Conipany, as successor to the rights of Harkrader, filed in the | 
local office a certified copy of the judgment roll of the lower court, 
accompanied by an application for patent for the 6.52 acres, in conflict 
as aforesaid, as a placer mining claim, and was allowed to make min- 
eral entry No. 34 covering the same. Why the application and entry 
were restricted to the 6.52 acres, and were not made for the whole area 
of the placer claims, does not appear. The said application and entry 
_ papers were forwarded to your office, but in view of the pendency of 
said suit in the supreme court on writ of error, as stated, further action 
in the premises was for the time suspended. | 

After the said decision of the supreme court had been rendered, to 
wit, ou August 16, 1895, the Aurora lode claimant filed. in your office 
_ his mprotest anne Ene issuance of patent to the. placer claim upon. said 
mineral entry No. 34. | 

This protest, referring to the surface spat AS pepe tone: set. 
for th, between the lode and placer claims, as originally located, alleges 
in substance, that there exists within the limits of said surface conflict 
a lode or vein, known as the Aurora lode claim, which was discovered 
by protestant and said M. H. Gibbon, and was, by them, on the 9th 
day of April, 1881, duly located and properly surveyet, marked and 
designated on the ground, by monuments, stakes and otherwise, in all — 
respects in accordance with the local laws, customs, and regulations of 


the Harris mining district, and that notice of said location was duly — 


filed and recorded in the proper records; that ever since its location, 
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the ‘cotestant had been in the ae: open. and nuvonbite possession. 
of said lode claim, and had, in the year 1893, erected ther eon a Hunt- 

- ington mill and other valaable improvements, and had extracted from. 
the mine large quantities. of valuable ores and milled the same on the. 
premises; that he had continuously worked and operated the said 
_ Inine since the time of the location thereof, had expended in developing, 
and improving the same more than $50, 000. 00, had driven during the 


time over three hundred feet of tunnels, had operated the mine at large 


profit, and had realized in the operation thereof more than $75,000; _ 
that said Aurora lode claim was known by name and general reputa- 
tion throughout the Harris mining district; and in the vicinity of its 


'  Jocation, and especially to the original locators and to the present 


owners of the said placer claims, was known to contain rock in place 
and well defined veins or lodes of gold-bearing quartz; that. said 


improvements were erected and are situated within the limits of the _ 7 


said overlap or surface conflict; that at the date of the placer locations — 
- the locators thereof knew, and at the date of the said application for 
patent the present owner thereof knew, of the existence of said. 
Aurora lode mining claim, and none of them ever at any time asserted . 
any claim to the lodes, veins or ledges, by reason of the placer locations 
and the proceedings thereunder, or otherwise, but always recognized | 
the protestant’s right thereto. : 

The protest is accompanied by the’ sepaiate affidavits of said Ben- 


nett and six other persons, which fully sustain the allegations thereof. . 


Two of these affiants were original locators of the placer claims, and 
they aver, among. other things, that at the time of said locations the 
- ground was covered with snow, the surface being wholly invisible; that 
three days after said locations were completed Bennett and others were 
- seen by affiants upon the ground locating the Aurora lode claim; that 
after the snow disappear ed affiants themselves discovered that Thess, 
was in fact quartz and rock in place within the line of the Aurora lode — 
claim as located; that said Bennett and others went immediately into 
possession of the Aurora lode claim and had been continuously in pos- | 
session, improving and operating the same, ever since; and that the 


original locators of the placer claims never asserted any claim or right — | 


- thereto in any respect whatever. One of said two affiants further states 

that he was a witness in the said suit in the district court and that at 

- the trial thereof it was not claimed by the plaintiff, Harkrader, that he 
had any right or claim whatever to the quartz or rock in place within 

the limits of said Aurora lode claim. ‘ ‘ 
Three of said affiants, after severally averring upon. their personal 


| knowledge the. existence of rock in place, ledges and lodes of mineral _ 
bearing ore within the Aurora lode claim, further say, in substance, that 


they were of the trial.jurors in the said suit in the. district court. and 

that during the trial of said suit no evidence was submitted to the jury 

tending. to raise a question as to whether the Aurora lode claim .con- 
1814—vou 23-—T._. | 
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tained rock in place and valuable lodes, and that no such question was. 
passed upon by the jury; there was no contention before the jury as to 
the right of the Aurora lode claimant to the rock in place, ledges and 
veins within the lines of said claim as originally located, it being con- 
ceeded by all parties and known as a fact to the jurors that the defend- 
ant, Bennett, was the owner of and was oper ating, with large improve- 
merits thereon, his said Aurora lode mining claim, and that the only 
question argued before and submitted to the jury for their determina- 
tion was as to the validity of the Bulger Hill and Nugget Gulch placer 
 Glaims, and this was'the only question passed upon by the jury. 

In view of these things Bennett asked for a hearing in the case, in 
order that he might have opportunity to establish by proper evidence, 
in the regular way, the facts set forth in his protest, and especially the 
material fact of the known existence of the Aurora lode mining. claim 
within the limits of the placer locations, at the time of the said appli- 
cation for patent by the placer claimant, March 14, 1891. 

On consideration of the record thus presented, your office, on _ Janu: 
- ary 28, 1896, held, in effect, that the judgment of the United States 
— district court is eouelaaive of the questions raised by said protest, and 
that by virtue of that judgment and its affirmance by the supreme 
court, as stated, the placer claimant is entitled to patent for the ground 

in controversy, and it was thereupon ordered that the sald protest be 
dismissed. | 

On February 18, 1896, counsel for Bennett filed a motion fii review 
- of said decision, assigning various errors, which it is not deemed neces- 

sary here to soc deals set forth. : 

Upon consideration of the motion for review, your office on April 1, 
1896, denied the same, holding in substance ad effect : i 

(1) That the en placer claimants, by virtue of their prior loca- 
tion were entitled, not only to the possession of their entire claim. as 
located, but also to all the veins and lodes included within the bound- 
aries thereof: and that their right to such veins or lodes within said | 
boundaries could not be affected by the location of a lode claim within 
said boundaries, made subsequently to the placer location; _ 

(2) That the present placer claimant therefore should be allowed to. 
file an amended. application for patent, embracing the lode claim in 
controversy; or if it should be charged by said claimant that no such 
vein or lode exists within the boundaries of the placer claim, a hearing 
should then be ordered to determine that question; and’ 7 

(3) That at all events the rights.of ‘the lode claimant in this case 
were settled by the judgment of the court adversely to him, and there 
Was, therefore, no error in the decision complained of, SHUSaIne his 
protest. 

It is not deemed necessary to set forth in detail the numerous speci- 
fications of error contained in the appeal by Bennett which brings the 
case here, Suffice it to say that they deny in toto the correctness of 
the several rulings of your office stated in substance as aforesaid. 
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These rulings will be considered in the order in ECD they have 
been already stated; and | 

_ (1). As to the effect of the placer locations: 

In your said decision of April 1, 1896, you hold in substance that | 


such a location gives to the ioastors or cians under ita right'to..— 


all veins or lodes included within its boundaries, though not claimed 

as such, or even discovered at the time; and that such right in the 

placer claimant: can not be affected. by any subsequent discovery or 
location by another, of a lode claim within the boundaries of the placer 
claim. In other words, a placer claim, once lawfully located distinc- 
_ tively as such, gives to the owner thereof the right to appropriate to 
- his own use and benefit any lodes or veins of mineral bearing ores, 
which may thereafter be discovered and located by another within the 
limits of his claim; and all he will have to do in order to procure title 
to such subsequently discovered lodes or veins, in the discovery and 
location of which he took no part, would be to include them in. his 
application for patent when filed, and pay the additional, price per acre 
therefor as required by law. This I understand to be the logical effect 
of your said decision. 

It does not appear to me that such is the law. No case has been 

cited in which the precise question has been decided, nor am I aware 
of any. 
- Under the mining laws of the United States property rights in veins 
or lodes containing mineral bearing ores are acquired in the first 
instance by discovery and location. It has frequently been held by 
the courts that a mining claim once perfected under the law by dis- 
covery and location, becomes property in the highest sense of that term 
(Sullivan v. Iron Silver Mining Company, 143 U.S., 431-434; Belk v. 
Meagher, 104 U.S., 279-283). 

That there can an no valid location of a mining claim iiioat dis- 
covery to support it will hardly be questioned. And a location on 
account of the discovery of a vein or lode can only be made by the dis- 
coverer, or one claiming under him. If the title to the discovery falls, — 
so must the location which rests upon it. Butif the discoverer has him- 
self perfected a valid location on account of his discovery, no one else 


can have the benefit of that location, unless he should abandon his _ 


prior right (Gwillim v, Donnellan, 115 U. S., 45-50). 

_ It is also to be remembered that the two glasses of mineral deposits, 
namely, vein or lode deposits, and placer deposits, may exist in the 
same superficial area, and that they may be discovered, located and 
claimed by the same, or different persons, and patented accordingly. 
This is not only in accord with the plain import of the statute (Section . 
2383 BR. 8.), but is also well settled by both judicialand departmental 
decisions (Reynolds v. Iron Silver Mining Company, 116 U.S., 687-697; 
South Star Lode, 20 L. D., 204). The said two classes of mineral depos- 
its are entirely separate and distinct from, and exist wholly independ- 
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ently of each other. The mining statutes: appear to be founded upon 
the well-known and universally recognized difference in their charac- 
ter. The vein or lode of mineral bearing quartz is more valuable than 
the surface and placer deposits, and Congress has accordingly fixed the 
price per acre, as represented by the superficial area, of the former at 
$5.00 per acre, and of the latter but $2.50 per acre. This was stated 
in substance by the Supreme Court in the case of Reynolds v. Iron Sil- 
ver Mining Company, just cited, wherein the court also said it had been 
shown by experience that both these classes of mineral deposits might . 
be found in the same superficial area, and that section 2333 of the 
Revised Statutes makes peSston for oh a case. That section is as 
follows: : | : 

‘Where the same person, association, or corporation is in possession of a placer- 
«claim, and also a vein or lode included within the boundaries thereof, application 
shall be made for a patent for the placer claim, with the statement that it includes 
such vein or lode, and in such case a patent shall issue for the placer-claim, subject 
to the provisions of this chapter, including such vein or lede, upon the payment of 
five dollars per acre for such vein. or lode claim, and twenty-five feet of surface on 
each side thereof. The remainder of the placer-claim,.or any placer claim not 
embracing any vein or lode-claim, shall be paid for at the rate of two dollars and 
fifty cents per acre, together with all costs of proceedings; and where a vein or 
jode, such as is described in section twenty-three hundred and twenty, is known to 
exist within the boundaries of a placer-claim, an application for a patent for such - 
placer-claim which does not include an application for the vein or lode claim shall 
be construed as a conclusive declaration that the claimant of the placer-claim has 
no right of possession of the vein or lode claim; but where-the existence of a vein 
or lode in a placer-claim is not known, a patent for the placer-claim shall convey all 

valuable mineral and other deposits within the boundaries thereof. 

This section, as was stated by the supreme court in ‘the case of 
Noyes v. Mantle, 127 U. 8., 348-352, and in other cases both prior and 
. subsequent thereto, makes provision for three classes, as follows: 

1. When one applies for a placer patent, who is at the time in the 
possession of a vein or lode included within the placer boundaries, he 
must state the fact, and then, upon payment of $5.00 per acre for such 
vein or lode claim and twenty -five feet of surface on each side thereof, 
and $2.50 per acre for the placer claim, a patent will issue to him cov- 
ering both the placer claim and the feds. | 

2. Where a vein or lode is known to exist at the time within the 
boundaries of the placer claim, an. application for patent for the latter 
which does not include an application for the vein or lode will be con- - 
strued as a conclusive declaration that the placer claimant has no right 
of possession to the vein or lode. | 

3. Where the existence of a vein or lode in a placer claim is not 
known at the time of the application for patent, title will be conveyed 
by such patent to all veins or lodes within its boundaries. 

The present case, if the allegations of the protest filed by Bennett 

are true, would seem to come within the second of the three classes 
named, if within any of them. Certainly, it does not belong to either 
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of the other two. The original locators of the placer.claims, assuming 
the allegations in the protest to be true, were not at the. date of the. 
‘placer locations in the possession of the vein or lode, and did not by — 
their said locations lay any claim thereto. Their’s were distinctively 
| placer locations. They could not have had any just claim to the lode 
because, as we have seen, they were not the discoverers thereof, and - 
could not therefore lawfully locate it, or assert any property rights in 
it. The lode claim was discover ed by others; was located by others;. 
and upon its location, as property under the law, belonged to others, 
Nor was the present placer claimant in possession thereof at the date 
of his application for patent, at which time and long prior thereto, the 
existence of the vein or lode within the limits of the placer eee 
was a well known fact. . | 
But whether this case. comes wholly within the ie second Sibas: or 
‘not, as to which more will be said when we come to consider the next 
question raised by the appeal, it cannot longer be doubted that the 
question as to whether lodes or veins of mineral bearing quartz pass 
under a patent covering a placer claim, is to be determined by the fact 
of the known or unknown existence of such veins or lodes at the date of 
the application for patent by the placer claimant, and not at the date 
of the location of his claim. If at that date the veins or lodes were 
known to exist and were not included in the application for patent, no 
- title to them can pass by the patent; if not known to exist at that 
date, the placer patent. will carry the title to. them (South Star ese 
supra, and cases cited). 
_ This being the settled law, both i departmental construction and 
judicial decision, as is also, aS we have seen, that a mining claim once 
discovered and duly located becomes the property of the discoverer or 
locator; and in further view of the fact, as well as the settled law, that 
both placer and lode claims may and ae exist within the same super- 
ficial area, and may be located by and patented to different owners, it - 
would be strange indeed if a placer location can, as such , operate either . 
to withdraw from subsequent discovery. and ioeano any lodes or veins 
within its boundaries by any ane other than the placer claimant, or to 
appropriate the benefit of such discovery and Jocation if, mane by 
another to the use and benefit of the placer claimant. This would 
give to the placer location au effect, in my judgment, not contemplated. 
by the mining laws. Such a location, in and of itself, does not estab- -— 
lish any right in the claimant under it to the superficial area within its 
boundaries except as a placer. claim. or wine. Of its own force, it can- 
not operate to give title to or proper by rights in any veins or lodes 
within its boundaries. . True, a placer mining claim becomes property | 
as such by discovery and. location the same as a vein or lode claim, but | 
| it cannot and does not of itself. in any sense give title to or property | 
rights in veins or lodes; nor can it, in my judgment, operate to pre- 
elude a subsequent lawful discovery and. focation of veins or lodes 
within its boundaries. — 
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If the contrary were the law, the more valuable of the two classes of 
mineral deposits, entirely separate and distinct from each other, but 


' frequently existing in the same superficial area, as we have seen, might 


be absolutely withdrawn from exploration and purchase, by a location 
covering a claim to the less valuable; or, in cases like the present one, 
the effect would be-to give to the locators of claims of: the latter class — 
all rights attaching by the discovery and location of claims of the 
former class, which are held to be property rights in the highest sense 
of that term. I cannot believe such is the law, and my Sone aes 
therefore, upon this branch of the case, are: | 

That while the discovery and location of a placer mining claim Setab: | 
lishes in the owner the right to the possession of the superficial area 
within its boundaries for all purposes connected with and incident to 
the use and. operation of the same as a placer inining claim, such location 
does not operate to give title or right of possession to veins or lodes 
within its limits, or preclude. the right ot discovery and location thereof 
by others. | 

2; As to the right of the placer Semen’: to amend. its applet for 
patent, so as to include an application for a lode. 

' The decision complained of in this respect necessarily implies. the 
fact of the known existence of the lode claim at the date of the placer 
claimant’s application for patent. This application, though it mentions 
the adverse lode claim of Bennett, does not inelude an application for 
said lode, but is distinctively a placer application, and that only. If 
section 2333 of the Revised Statutes is at all applicable to the case, 
then such an application for patent is thereby expressly declared to be 
a conclusive declaration that the placer claimant has no right to the 
possession of the lode, and. in view thereof such claimant could not 
now be allowed to amend its application so as to include the lode, even 
if it had asked to do so, which does not appear from the record. before 
_ me to have been done.at the date of the decision complained of. 

In your said office decision you make an exception of this case from 
the operation of said section 2333, based upon the idea that the placer 
claimant, by adversing the lode claim in the courts, thereby claimed 
possession of all veins or lodes within the placer limits during the pend- 
ency of such adverse proceedin gs. Ido not think that such a claim of 
_ possession, even if made as stated, could in any event override the posi- 

_ tive provision of the statute that the application itself shall conclusively 
determine the right of possession of the lode against the applicant if 
the lode is not applied for. But I do not understand that by the said — 
adverse proceedings the owner of the placer claim asserted any right 
whatever to the possession of the vein or lode. On the contrary, the 
complaint filed in the court distinctly sets forth a claim to the premises — 
in question as a placer mine, and makes no claim to any vein or lode 
that may exist therein. Instead, therefore, of any claim to the possés- 
sion of the vein or lode being shown by the adverse proceedings, It 
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clearly appears therefrom that the then placer Gaiman Gineiainea any 
such right of possession, by basing his sald. acdverse proceeding gS wan 
and solely upon a placer location or claim. | 
Jt is contended, however, that said section 2333 can have no appli- 
‘cation to the pr exent controversy, because at the date of the placer 
application for patent the lode claim had been duly located, was the 
private property of the locators, and therefore conld not have been 
lawfully included in the application for patent. That such were the | 
facts is distinctly averred in the said priest by Bennett, the lode 
‘claimant. 

In the case of Noyes »v. Mantle, Supra, ie - supreme court, in. con- 
struing said section 2333, said: . 

This section can have no application to lodes or veins within the boundaries of a 
placer claim, which have been previously located under the laws of the United 
States, and are in possession of the locators or their assigns; for, as’ already said, 
such locations, when perfected under the law are the property of the locators, or: 
parties to whom the locators have conveyed their interests. . . .... The section 
can apply only to lodes or veins not taken up anil located so as to become the prop- 
erty of others. If any are not thus owned, and are known to exist, the applicant 
for a patent must include them in his application, or he will be deemed to nave 
declared that he had no right to them. 

The same doctrine was again enounced and followed in the subsé- 
quent case of Sullivan vw. Iron Silver Mining Company, 143 U.5., 431. 

I conclude, therefore, that whether this case be considered as coming © 
within the purview of said section 2333 or not, a question which it is 
not necessary here to determine, in neither event can the present placer 
claimant be allowed to amend his application for patent su as to inelude 
an application for the said vein or lode and thereupon secure patent © 
therefor. If the statute applies, the placer claimant’s rights in this | 
respect are conclusively determined by its application for patent: as 
filed. If the statute does not apply,-as under the decision of. the 
supreme court and the facts alleged in said protest it would seem that 
it may not, such right of amendment is nevertheless equally precluded, 
because fe allow it would enable the placer claimant to appropriate to | 
himself that which under the law, assuming the allegations. of said 
protest to be true, is clearly the property of others. | 
_ 3. As to the effect of the judgment of the court. 

In your said office decision of April 1, 1896, you state, in effect, that 
the judgment of the court in this case determined but one question, 
ancl that, the right of possession; that the question as to whether there 
was a known lode within the limits of the placer claims, was not before 
the court and was. not decided by it. This I believe.to.be the correct 
view of the scope aud effect of the adverse proceedings in the court. 
The question there determined was simply the right of possession of 
the placer claims, distinctly as such; nothing more. No claim to the 
lode was asserted by the adverse Alainane although it appears from 
the said’ protest that its existence and its ownership by Bennett, etc., | 
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’ were at the time, well known and generally recognized facts. The com: 
plaint filed by thé adverse claimant whereon the proceedings in the 
court were founded, which is not restricted to the premises in contro- 
 versy here but appéars to cover the whole area of the placer locations, 
“avers the right of possession in the plaintiff of the premises described, | 
as placer claims. The issue tried by the court, therefore, must neces- 
“sarily have been simply whether the plaintiff was entitled to the pos- 
session of the premises «as nae claims, Tv-could have no wider scope 
under the pleadings. | 

By the judgment of the court there was amuraed to the plaintiff ; 
“the possession of the above described placer mining claims.” No- 
question as to the ownership or right of possession of the lode was 
passed upon. No such issue was raised by the pleadings and there- 
fore could not have been decided by the court. 

In view of these things it is difficult to conceive upon what principle : 
your office holding, to the effect that the lode claimant’s right to the 
possession of the lode was decided adversely to him by the court, is 
‘based. I do not understand such to be the effect of the court’s judg- 
ment, The court simply gave to the plaintiff what he claimed, namely, 
the possession of the ground within the limits of his placer claims as 
described; and, as stated in your said office decision of April 1, 1896, 
did not determine any question as to the known existence of a veiu-or 
‘lode within said placer limits. -Neither in my opinion did the court 
undertake by its judgment to determine any question as to the owner- 
ship or right of possession of such vein or lode, nor could it have done 
' go under the pleadings. Moreover, if the court did not determine the 
- question of the known existence of such vein or lode, how could it 
have determined any question as to the right of possession or. owner- 
ship thereof. And further, it is to be remembered that the application 
for patent by the placer claimant was not filed until March 14, 1891, 
“more than two years after the date of the judgment of the district 
court; and that the date of the filing of that application is the time 
| relative to which the fact of the known existence of a vein or lode 
within the placer limits is to be determined. | 

It thus clearly appears that neither the question as to the known 
existence of a vein or lode within the limits of the placer claiins at the 
date of the placer application for patent, nor the question as to the 
. right of possession and ownership of such vein or lode, if so known to 
exist, was before the court in the adverse proceedings, and neither was | 
- passed upon by the court. These important questions, both material 
_ to the present controversy, are therefore entirety open tor departmental 

adjudication. _ 
As already stated i in another part of this opinion, the question as to — 
' the right of the placer claimant to the vein or lode, if in fact known 
‘to exist within the placer limits at the date of its application for patent 
- must be conclusively determined against it by the fact that its appli- 
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cation for patent does not include an application for the vein or lode. 
But the question as to the known existence of such vein or lode within 
the placer limits, a8 alleged, still remains undetermined, and in view 
thereof I am of the opinion that the protest filed iby Bennett should — 
‘have been entertained by your office. | 
By said protest the known existence of a valuable vein or lode of 
mineral bearing quartz or rock in place within the placer limits, at the 
date of the application for patent: by the placer claimant, is not only 
- averred under oath, and the averment supported by numerous corrobo-. 
‘rating affidavits, but it is alleged in the same manner, that: such vein 
or lode was discovered and duly located as a mining claim under the 
local rules and customs then in existence in Alaska, as far back as 1881, 
nearly ten years prior to the placer application for patent, and that the 
locators and present:claimants thereunder have expended a vast amount 
_ of money in improving and operating the same, and have been continu- . 
ously in its possession, improving and operating it as a mining claim 
ever since the date of said location, and were in such possession at the 
date of the filing of the placer application for patent. If these things 
be true as alleged, there can be no doubt, in my judgment, that the 
| protestant, claiming in his own right and for another as stated, is the 
_lawfal owner of said vein or lode and should be pe otected in his rights 
thereto. | 
The only question which preenes any serious difficulty to my mind 
relates to the extent of surface area the lode claimant will be entitled 
to in the event he sustains, by proof in the regular way, the allegations 
of his protest. His claim as originally located appears to be something 
over five hundred feet in width at the points of conflict.with the placer | 
locations. ‘The extensive and valuable improvements erected upon the 
claim are alleged to be upon that part within the overlap. The surface 
ground being, however, only an incident to the lode and not a part of — 
it, I am of the opinion that, under the judgment of the court, the placer 
| claimant is entitled to the surface area within the overlap, except so 
much thereof as is necessary to the occupation, use, operation, and 
enjoyment of the lode claim by its owners. This may be more or less 
— according to the extent and location of the present improvements, if ° 


any, and other conditions peculiar to this particular claim. I know of 


no established precedent controlling in such a case as this, but in view 
_ of the superior right of the placer claimant to the surface area as estab- 

_ dished by prior location and by the judgment of the court in the adverse’ 
proceedings, I do not think that the superior right of the lode claimant 
to the possession of his lode, if its discovery, location and known exist- 
" ence be true'as alleged, should be allowed to carry with it more surface — 
- ground within the overlap than is necessary for the occupation, use, 
operation and. full enjoyment thereof. Having been defeated in the 
adverse proceedings in the court, it would appear to be but just and 
tight that the lode claimant should be thus restricted as touching the 
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surface area of his claim, and, indeed, such seems #0 be necessary in 
order to give effect’ to the er adie eat ! 

_ In view of the foregoing your said office decisions of i anuary 2 28, and 
- April 1, 1896, are reversed, and you are directed to order a hearing upon 
the protest filed by Bennett, for the purpose of determining: | 

_ 1. Whether or not, at the date of the application for patent by the 
: placer claimant, there was known to exist within the boundaries ¢ COV- 

ered thereby, a vein or lode claim as alleged; and, _ 

2. What extent of surface area on each side of said vein or lode within 
such boundaries. will be necessary for the occupation, use, operation, 
and full enjoyment thereof by the owners, in the event its enOWn exist- 
ence shall be established as alleged. - 

Upon the report of such hearing you will proceed to aeaaieats the 
case upon the principles herein . enunciated, 


FLORIDA CENTRAL AND PENINSULAR R. R, Co. 2, BELL ET AL. 


Motion for review of departmental decision of April 7, 1896, 22 L. Dis 
451, denied by Secretary Smith, July 13, 1896. 


PRACTICE—APPEAL—MOTION TO DISMISS. 
KEYES v. MACHOMICH.. 


Failure to appeal in time can not be excused on the ground that in the notice.of the 
decision the period accorded for appeal was erroneously stated as thirty instead 
of sixty days, where the appellant has had the benefit of the full period, and the 
adverse party takes no advantage through said error. 


Seer etary Smith to the Commissioner of the General Land Office, July 
13,1896. ar (R. F. H.) 


#Kilijah B. Keyes appeals from your office decision of April 30, 1895, 
dismissing his contest against homestead entry No. 3234 of Davenport 
Ji Pano made December 7, 1893, for the SW. 4 of NE. 4; the 
NW.iof SEH. 4, the SE. 4 of NW. ‘Dand NE. 4 of SW. 4, Sec. 81, T. 
22 N., B. 16 H., Susanville land district, California. 

- Notice of said decision was served upon the attorney for Keyes May 
1, 1895, but said written notice contained the statement that Keyes had . 
thirty days in which to appeal from said decision. 
Keyes filed his appeal from. said decision in the local office J ay 10, 
1895, and on the same day served notice of said appeal on the aoriey 
for Machomich. 

aot to dismiss said appeal. on the ground that the s same was not 
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taken within the sixty days allowed by Rule 86 of Biactios was filed 
by attorney for Machomich. 
_ In opposition to the motion it. is urged that the agGee served was 
defective, in that it allowed but thirty instead of sixty days for appeal, 
and that had the register and receiver at the expiration of the thirty 
days reported that no appeal had been taken, it would have been the 
duty of the Commissioner to order a new notice, and that the time of. 
‘appeal being governed by rule and not by statute, the presumption 
that all persons know the law does not apply. The answer to these 
arguinents are, that the appellant has been in no manner injured or 
misled by the notice complained ot; that he has had the benefit of the. 
full sixty days allowed by the rule; that he saw and read the decision 
of the Commissioner from which he sought to appeal; that said deci- 
sion did not limit the time of appeal as fixed b y the rule of practice; 
and, lastly, that the entryman is not sorlang any advantage by reason 
of the thirty days notice. 
_ It is au elementary maxim of nheeriee: that “the practice of the . 
court is the law of the court,” and this maxim goes hand in hand with 
- the maxim, ignoratia juris non excusat, and the Rules of Practice must 


be observed, and such a deviation from them will entail consequences 


detrimental to the suitor. It is true that in cases of this nature, the 
government is always a necessary party, and by virtue of supervisory 
powers, Inay waive a defective appeal, and assume jurisdiction, when- 
_ ever the interests of the government, or strong equities, demand the 
suspension of the rule, that gross injustice be not doue, yet, such is not 
this case. In the case of Julien v. Hunter (18 L. D.,151), which involved 
a motion to dismiss an appeal on the ground that it was not taken in ' 
time, if was said in passing upon the. question..as to: whether. aceept- 
ance. of notice of the appear: was a waiver of paces on the Pare of the: 
appellant— | | | ee 

In the case at bar, however, there was no consent to delay, but simply an accept- 


ance of service of notice after the time therefor had expired. It would therefore 
come within the rule already quoted, from Sheldon », Warren, and in said case on 


review (9 L. D., 668), it was held that the rules of practice limiting the time within . 


which appeals may be taken, will, in all contest cases, be strictly enforced, in the 

absence of valid excuse, or circumstances calling for the exercise of supervisory 

authority. 

In the case before me, the excuse might be held sufficient, in the absence of any 

adverse claim, but from the examination of the record which 1 have made in deter- 

mining the motion to dismiss, I am convinced that no injustice has been done by the » 
decision already rendered in the case. There is no call, therefore, for the exercise 

of my supervisory authority. - se Oe 
In Raven v. Gillespie (6 L. D., 240), it was said: ‘On motion of: the ‘appellée, an 
appeal, not filled in time, must Gs dismissed.” 


In accordance with the foregoing rule, I am of opinion that the motion 


to dismiss the appeal in this case must pen? and said appeal is accord- 
ingly dismissed. 


> 
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‘RAILROAD LANDS—SECTION 4, ACT OF MARCH 8, 1887. 
CARLTON SEAVER ET AL. 


The right of ¢ au ‘purchaser fre a railroad company to perfect title aniler section 4, 

act of March 3, 1887, may be exercised without regard to whether his purchase © 

was made before or after the passage of said act, if it. was made in good faith, 
and before the land was held to be excepted from the-grant. 


Secretary Smith to the Commissioner of the Generat Land. Office, July 
(WAL) 13,1896. (0. J. G.) 


This case involves the S. 4+ SH. 4, See. 29, bbe Ean, Fe et 8 wW., S..B. M., 
Los Angeles land district, California. | 
_ The said tract was patented to the Southern Pacific Railroad Com- 
pany April 4, 1879, which patent was declared void by the U. S. Supreme 
Court in December 1892, After the land had been formally restored to 
the public domain in accordance with the decree of the U.S. circuit 
court filed April 27, 1893, Carlton Seaver and Stoddard Jess submitted 
proof under ection 4 of the act of March 3, 1887. (24 Stat., 556), in 
support of their alleged right to said land. The said proof was rejected 
by the local office, it appearing that claimants had purchased the land. 

: from the company under deed dated May 19, 1887. 

On appeal your office, under date of Rebadary 14, 1896, anaraned the. 
action of the local office, holding that the right of purchasers to per-. 
fect title under section 4 of the act of March 3, 1887, is intended for 
- those who purchase in good faith prior to the passage of said act. | 

The claimants have appealed from your office decision to this Depart- 
ment, assigning the following errors: 

1. In holding that the remedy granted by the fourth section of the act of March 3, 
1887, applies only to purchases from the railroad before the date of said act. 

2, In not holding that said section applies to all purchases from a railroad, at any 
time before the decision of the supreme court, under or in accordance with which an 
adjustment provided by the first section of said act, shall be made. 

3. In not holding that said section applies to all purchases from a railroad, before 
actual adjustment and finding of an erroneous certification or patent issued to a rail- 
‘Toad, upon the grants therein mentioned or referred to. 

On November 17,1887 (6 L. D. Se: ) Attorney General Garland | gave. 
an opinion. on res questions proposed: to him relative to the third, 

- fourth and fifth sections of the act of March 3, 1837. epeene of the 
section now under consideration he Says: | 

The fourth section is a part of a general scheme for the disposition of lands which 
have been erroneously certified or patented to the railroads, which certification or 
patenting has been set aside and the title restored to the United States. ft? we 
_ By the expressed words of the section with reference to the. time when the patent 
- shall issue: ‘‘ The person or persons so parehasing in good faith .. . .- . shall 
be entitled to the land so purchased .. . . . after the g grants ieee ily shall 


- have been adjusted.” As the adjustment then aaah be completed first the patents 
under the tourth section are only intended to be issued after it shall. Hane been 


! 


DECISIONS RELATING TO THE PUBLIC LANDS. — 109. 


. legally determined, in the mode prescribed in the second section, that the certifica- 
tion or patent to the railroad had been erroneously issued. 


The second section of the act reads as follo WS: xt Thatifit shall < appear, 
upon the completion of such adjustments respectfully (sic), or sooner, 
that lands have been, from any cause, heretofore ee certified : 
or patented etc.” so 

It would appear from the iameaaes of the act aa its nitenaneraiion 
by the Attorney Geveral that said act was intended to include all lands © 
erroneously certified or patented by the company prior to the date of 
adjustment, whether such lands were purchased before or after the 
passage of the act of March 3, 1887. 3 

The Attorney General in the opinion cited continues as follows: 


The whole scope of the law from the second to the sixth section, idlusive: is 
remedial. Its intent is to relieve from loss settlers and bona fide purchasers, who: — 
through the erroneous or wrongful disposition of the lands in the grants, by the 
' officers of the government, or by the railroads, have lost their right or acquired 
equities, which in justice should be recognized. . . . The whole remedial part © 
of the law was passed with a recognition of the fact that the railroad cena 
had sold lands to which they had no just clainis. . 


The cases of Sethman ». Olise (17 L. D., 307) and Holton et al v. Rut. 
ledge (20 L. D., 22) were as to whether the right of a qualified trans- 
feree to purchase under section 5, act of March 3, 1887, was affected by 
the fact that his purchase was ‘auile after the es ‘of said act. ih 
the former case it was. said— _ 


- In my opinion it was the intention of Congress that the adjustment of these grants 
_ should be begun at once and completed as soon as possible, yet experience has shown 
that making these adjustments was not the work of a day and Congress must be | 
held to have known that much time was necessarily employed before the end should 
be reached. . 
. The act directed the manner of making adj ustments, and it was. ae evident inten- 
tion of Congress, as expressed in the 5th section of the act, that when in the adjust-.. 
_ ment of these grants it was ascertained that land had been bought from the railroad 
companies for which they could convey no good title, such buyers or their trans- 
ferees, if bona fide, should be allowed to purchase the tracts claimed by them. And 
it can make no difference, I think, whether a transferee, otherwise entitled to pur- 
chase, bought the land before or after the day of approval of the act, if it was 
originally purchased in good faith from any said company. 


The case of Andrus ¢¢ al v. Balch (22 i D. 238), cited the above deci 
sion, concluding as follows: 


The argument here used applies with equal oe ce where the original purchase was. - 
made after the passage of the act, as when the. transfer from the original purchaser , 
was made after the passage of the act and I am of the opinion that it can make no 
difference whether the. purchase from the company was made before ‘or after the 
passage of the act of March 3, 1887, if made in good faith, believing the title to be 
oad and peters the land purchased was held to be eanoptet: rom the grant. 


It thus appears that the several séctions of the ee of March 3, 1887 _ 
are but different parts of the same scheme, namely, to secure from the 


oem 


110 DECISIONS RELATING TO THE PUBLIC LANDS. 


railroads a relinquishment or reconveyance to the oiiind States of 
lands theretofore erroneously certified or patented, cand — 
to relieve from loss settlers and bora fide purchasers, who; through the erroneous or 
wrongful disposition of the lands in the grants, by the officers of the government, or 
by the railroads, have lost their rig ht or cri Saale which in justice should 
he recognized, 
- It has been shown that relief Siting to that applied for in the case at 
bar has been granted under the fifth section of the act of March 3, 
1887 to transferees; theré seems to be no good reason why the same 
relief should not be granted to all original pur chaser under the fourth 
section thereof. 

It is in evidence that the money for the purchase of the land in ques- 
tion was paid by the claimants to the company some time in the month 
of March, 1887. It also appears that there are no adverse claimauts. 

Your office decision is accordingly reversed, the claimants’ proof will 
be accepted, and your office will accordingly apnea payment from the 
railroad company for the land in question, as provided in section four — 
of the act under consideration. 


COAL LAND—PREFERENCE RIGHT OF ENTRY. | 
WALKER v. TAYLOR. 


The preference right of entry conferred by section 2348 R.8., is dependent upon the 
opening and improving of a coal mine on public land that is in the actual pos- 
session of the applicant. : 


Se ecretary Smith to the Commissioner of the General Land Office, July 
13, 1896, (i. By , Jr.) 


| Barry L. Taylor appeals from the decision of your office of J uly 11, 
_ 1895, holding his coal declaratory statement No. 601, filed July 6, 1893, 
for che NW. of Sec. 24, T. 21 N., R. 116 W. Javanston, one lend 
district, for cancellation and eojontine his apphecation filed J ay 28, 
1894, to purchase the land under his said declaratory statement. 
| Paviors filing was made under section 2348 of the Revised Statutes 
to secure a preference right of entry to the land above indicated, and 
alleged, among other things, continued possession, commencing May 
29, 1893, and that he had “located and opened a valuable mine of coal 
| ther eon. ” On March 12, 1894, Sharp Walker filed his coal declaratory — 
statement for the same land, alleging possession since March 4, 1894, 
thus making a claim thereto adverse to that of Taylor. One J. S.. 
Beckwith also subsequently made a coal filing for the same land. 
When Taylor offered final proof and applied to purchase the land, 
July 28, 1894, the local. office suspended action upon his application 
until due notice should have been given to the adverse claimants of 
_ record as provided by paragraph 30 of Rules and Regulations under 
the coal land law, approved J uly ol, 1882. - 
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Beckwith acknowledged service of notice on him in Au gust following 
(the precise day of the month written in the acceptance is illegible). _ 
The record does not show when Walker received notice, but the same, 
apparently, brought out his protest, filed August 24, 1894, char ging. | 
that Taylor never made any discovery of coal on the land, nor did any 
work upon the same in the way of taking out coal therefrom, and that. 
- since his filing the tract had remained vacant and unoccupied except 
as to his (Walker’s) own possession. As the result of a hearing at 
which Taylor and Walker only appeared, the local office rejected the 
application of the former to purchase, on November 26, 1894, on the 
- grounds, among others, that he had not been i in possession of the land — 
since March 4, 1894, and had not worked and made such improvements 
thereon and sho wo ‘such good faith, generally, in the premises, as would 
entitle him to enter the land in. the face of the protest of an adverse 
claimant in possession. Upon appeal by Taylor your office affirmed 
the decision of the local office, and held his filing for cancellation. 

Only two of the nine assignments of error made in Taylor’s appeal 
demand consideration here. These are that your office erred (1) in 
finding that the evidence did not show good faith in-him in the matter 
of improvements, and (2) in holding his declaratory statement for can-_ 
cellation. The first of these raises an issue of fact, the second, of law. 
It is unnecessary to set out or discuss at any length the testimony upon | 
the question of fact. The decisions of the local office and of your office - 
are in entire harmony upon that question and are adverse to appellant. 
The testimony has been carefully examined here and not only fails to 
show that any improvements in the way of opening a ‘mine of coal on 
the land or of making it more.valuable for coal mining purposes were _ 
ever made by appellant, but it is also shown both by the testimony of 
- one Lessenger, Taylor’s agent, and by numerous witnesses in behalf of 
protestant, that Taylor was not in actual possession of the land when: 
he filed his application to purchase. The testimony further fails to © 
show that Taylor ever made any discovery of coal on the land, and, as 
between him.and Walker, shows that the latter was in possession when 


7 the former filed his soplcator to purchase. 


Section 2348 R. S. makes the opening and improving of a coal 1 mine 
upon the public lands a condition precedent to the preference right of 
_ entry therein authorized. It also requires that an.applicant to pur- 
chase thereunder must be in actual possession of the land (James D. 
Negus et at, 11 L. D., 32). Section 2351 R. 8. provides that “priority 
of possession and improvement followed by proper filing and continued 
good faith shall determine the preference right to purchase” in case of 
conflicting claims. 

There were no Taerovenaits male upon this land by Taylor prior to 
filing. It is not shown that the Ogden Coke and Coal Co., whose 
assignee Taylor claims to be, had any right to the land in aren 
nor made any improvements thereon, nor that Taylor purchased any- 
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thing of any nature fon said company. The only evidence in support 
of such claim is the statement of Taylor’s agent Lessenger. Upon the 
facts found by your office and shown by the testimony, the holding of | 
-Taylor’s filing for cancellation was abundantly justified. 

Relative to Taylor’s conténtion in appeal and argument that he 
should have been allowed to make private entry of the land under 
section 2347 R. S., notwithstanding his said filing, it may be proper—as _ 
it certainly is sufficient—to say in passing, (1) that he elected to pro- 


ceed otherwise, as already indicated, (2) that he filed no application to 


make private entry thereof, and (3) that no such entry could have 
been legally allowed until the adverse filings of Walker and Beckwith 
were disposed of, 

The rejection of the application to purchase and the proposed can-. 
eellation of Taylor’s filing are accordingly affirmed. 


MINING CLAIM—FINAL CERTIFICATE—TITLE. 
J.C. BAKER FRACTION PLACER. 


The final certificate of a mineral entry will not be allowed to embrace the name of 
one who fails to show that he owned an interest in the claim at the date of 
application, or that subsequently, and prior to entry, he acquired such interest — 
from a legal applicant. 


Secretary Smit to the Commissioner of the General Cina Office, July 
18, 1896. | (B. B., Jr.) 


Eli ©. Wood, Adam Aulbach and Lawrence O’Neil, who made Coeur 
d’Alene, Idaho, mineral entry No. 168, March 28, 1895, for the J.-C. 
Baker Fraction placer claim, appeal from your office decision of October. 
5, 1895, requiring proof that Aulbach and O’Neil owned, each, an inter- 
est in the claim at date of-application, or subsequently and prior to 
entry acquired sach from a legal applicant, and proof. of O’Neil’s citizen- 
ship, and holding that in default of the proof required the names of 
Aulbach and O’Neil must be stricken from the final certificate of entry... 
_ The contention of the appeal, briefly stated, 1s that the abstract of title 
and a certain judgment on file furnish the required proof. | 

The abstract of title does not show that at date of filing application, 
Decanber 29, 1894, or of entry, either of the parties in question had. 
any interest in said claim. Aulbach’s claim of title through one Mary 
©. Nason, as widow of C. C. Nason, can not be recognized, for the 
reason that it is not shown that Mary C. Nason, as alleged widow, or 
otherwise, had any interest in the claim. It is not shown that Mary. 
C. Nason, who made certain conveyances of record to Aulbach, was 


the widow of C. C. Nason. Your office properly held that an agree- | 


ment to convey, under certain conditions, by J. C. Baker, the locator, 
of the claim, which agreement is set up as a connecting link to show. 
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an interest in C. 0. Nason, dia not convey any interest. Two. deeds, 
one dated October 14, 1893, and recorded the same day, from ‘Mary - 
C. Nason, widow of C.C. Nason, deceased,” and one dated and recorded — 
December 26, 1894, from Mary C. Nason, both to said Aulbach, consti-:~ 
tute the only evidence afforded by the said abstract of any conveyance 
of an interest in said claim to Aulbach prior to date of entry. It is. 
unnecessary, in view of the prohibition in paragraph 93 of current 
ftegulations under the mining laws, to consider the record of certain: 
-—conveyauces trom parties not Beppo ants for patent, 1 made subsequent 
- to the application. 

~The “ certain judgment” perenne referred to is sounanontly a 
judgment such as is indicated in section 2326 of the Revised Statutes, 
rendered June 26, 1890, in a. suit by certain claimants of said claim - 
against the claimants of the Idaho Bar placer claim, by the district 
court in and for Shoshone county, Idaho. This judgment was in favor | 
of the then J. C. Baker Fraction claimants, amtmong whom were said 
O'Neil and “Mary CG. Nason administratrix of Christopher Nason 
deceased.” ‘This judgment is of. no avail so far as either Aulbach or 
O’Neil is concerned, before the land department, in view of the show- 
ing made by the abstract of title. Said abstract does not show, as 
already indicated in part, that any one authorized in the premises con- 
_-yeyed any interest of C.C. Nason or Christopher Nason in said lode claim. 
- tosaid Aulbach. Without setting forth the minutia of computation it 

is found that said abstract shows that by deed dated June 23, and 
recorded June 25, 1894, said O’Neil conveyed an undivided one eighth ™ 
interest in the claim in question to Eli C. and James R. Wood, which 
was one seventy-second greater interest than he is shown to have at — 
any time acquired. Said judgment does not show the amount of his 
interest. It is unnecessary in view of the foregoing to consider the 
question of O’Neil’s qualification as to citizenship. ous office dicision 
in accordance herewith is aes : 


MINING CLAIM—REINSTATEMENT—RELOCATION. 
McGowan ET AL. v, ALPS ConsOLIDATED MINING Co. 


. n siineeal” entry canceled without notice: to the entryman must be reinstated IrTe- - 
spective of any intervening adverse claim. 3 


The cancellation of a mineral. entry does not in itself render aie ground covered. 
wnerepy subject to relocation. : , 


| Secretary y “Smith to the Cominsnne of the Gosia Land Office, . July OO 
18, 1896. va heh A Ee): 


_.The record in this case shows that The Alps Gonaclidated: Mining 

Company, by G. L. Havens, Superintendent, on October. 2, 1881, made. 

application for patent for the Alps No. 2 lode mining claim, aUVey No. 
1814—voL 23——-8 ee : 
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1953, Leadville, Colorado, land district, On December 19, 1882, t the | 

‘ Alps Company abandoned that portion of its claim that conflicted with 

the Great Eastern lode, and on the same day made entr y; No. 1497, of 
the Alps No. 2, less this conflict. , 

In so far as materiel to the question involved here the next ee was 
iby your office letter of April 8, 1885, addressed to the surveyor general. 
of Colorado, which required a new survey of the Alps No. 2, showing 
the exclusion of the Great Eastern. He was required to notify the 
parties in interest.’ Thus the matter rested October 9, 1894, when your 
office called for a report from the surveyor general as to what action: 
had been taken under your former letter. On November 9th, following, 
he reported that on October 13, 1894, he “wrote J. W. Smith, Leadville, — 

registered, $25 deposit required, and sent a copy of former General 
. Land Office letter;” that the registry on was returned, but no. 
further action had Bean taken, | 

On March 19, 1895, your office addressed the souistar and receiver, 
callig attention to the correspondence with the surveyor gone and. 
held the entry for cancellation. 

On June 15, 1895, the register repor ted that notice had been mailed 
to the Alps Consolidated Mining Company at Leadville by registered 
letter and the same was returned uncalled for. Thereupon, by letter of 
June 24, 1895, your office canceled the entry. 

On July 6, 1895, there was filed in the local office the affidavit of one 
B. F. Stickley, by which it is shown that he is the agent of the Alps 
Company, and has been such agent for ten years; that the company 
has no officein Leadville; ‘that affiant this day for the first time learned 
of the requirements of Hon. Commissioner’s letter of April $, 1880 ;” 
that the company never had notice of such requirement; that the com-. 
pany “stands ready, willing and able to comply with all the require- 
ments of the General Land Office;” that the premises are valuable and 
large sums of money have been spent in the development of the same. < 
The company ask that the order of cancellation be revoked and that it 
be allowed to meet all the requirements of your office. 

Omitting further details, it is sufficient to say that McGowan et al. 
on June 26, 1495, located the ground under the name of the Clark lode, 
and they appeared by counsel and objected to the reinstatement of the 
Alps entry. Your office, however, by letter of October 16, 1895, held 
that the cancellation was erroneous, and the same was recalled and. 
revoked, whereupou J McGowan et al. peoponute: this appeal, assigning 
numerous grounds of error. - 

The most material contention of counsel is that it was error to rein- 
state this entr ‘y in the presence of an alleged adverse right in the land, — 
acquired as it was by a relocation of the identical mga after the 
cancellation of the entry by your office, — | 

‘There is nothing in the record that would justify the surveyor re 
in n sending notice of your office order of 1885 to J. ee Smith. This is 
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ae bite mention of this name in. the record. Neither was there any- = 


_ thing to warrant the local officers in mailing the notice to. the Alps 


Company addressed at Leadville. On the contrary, the certificate of 


- incorporation filed in their office shows that the office of the company 
is in New York City. It follows that the cancellation was without 


notice to the claimant, and therefore erroneous. The attention of your — 


office being called to ae it could do nothing less than reinstate the _ : 


eDiry. 

The fact that the entry was canceled would not of itself render the 
ground subject to relocation. The original location of the lode was not 
_ affected by the cancellation, even though it had been regular, and the 
owner could still hold it under its possessory right so long as there was 
a compliance with the requirements of the law. _ (Branagan. et al. Ve 
Dulaney, 2 L. D., 744). 

‘An affidavit by McGowan has peek filed in aiichs he states ae the 
annual assessment work for the years 1894 and 1895 was not performed | 
on the Alps No.2. This affidavit can not be considered, for the Teason : 
that the Alps Company has had no notice of it. ati 

There is in the files an amended survey of the Alps No. 2, forwarded 
December 7, 1895. 

Your office judgment is affirmed, and the papers transmitted by roe 
office letter “‘N” of November Ty 1895, are herewith returned for appro- ° 
priate action. ; 


RAILROAD GRANT—SECTION 1, ACT OF APRIL 21, 1876. 
NorvrHern PAciFic R. R..Co. v. TREADWELL. 


The confirmation of entries under section 1, act of April 21, 1876, is solely for the 
benefit of the individual claimant, conditioned upon His. compliance with law, 
and was not intended to confirm the entry absolutely, a8 against the Tight of 

- the company, so as to except the land from the grant, in favor of any other - 
settler. ; 


| Seoretary Smith to the Commissioner of the General Land Office, July 
7 18, 1896. | (F. W. C.) 


. With your office letter of November 4, 1895, are submitted the papers” 
in the case of Northern Pacific R. R. Co. v. Treadwell, involving the 
SW. tof Sec. 5, 7.23 N., R.19 E., Waterville land district, Washington. 

This land is within the limits of the withdrawal upon the map of 
general route of the branch line of said road, filed August 15, 1873. 
It fell without the limits of the withdrawal adjusted to the map of 
amended general route of the branch line filed June 11, 1879, and was 
restored to entry during that year. It again fell within the primary — 
limits of the grant as adjusted to the map of definite location filed 9 
December 8, 1884, : 

The arden of withdrawal on account of the map of definite iseation: 
‘was not received at the local office antl January 7, 1888, 
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Subsequently to the filing of the map of definite location and prior 
to the receipt of the notice thereof at the local office, to wit, on March 
25, 1885, John Tymon was permitted to make homestead entry of this 
land, which entry was contested by Treadwell for abandonment. and 
ordered canceléd June 22, 1889. Thereafter Treadwell applied to file 
pre-emption declaratory statement for the land upon which the present - 
controversy arose. | : 

The testimony shows that Treadwell began working upon the tract 
- jn question September,.1887. He moved his family on the place the 
following spring and they have since resided thereon and made 1 lmprove- 
ments valued at about $200. 

Your office decision rejected the application holding that as there 
was no authority for the filing of the map of amended general route, | 
the withdrawal of 1873 continued and was a bar to the allowance of. 
Tread well’s. application. 

The appeal urges that as Tymou’s entry was made before the receipt. 
| of notice of the withdrawal at the local office upon the map of definite. 
location, that the same served to defeat the grant. 

For the disposition of this case it is unnecessary to consider the 
effect of the withdrawal of 1873 upon the map of general route. The 
record discloses no claim to the land at the date of the filing of the map 
of definite location December 8, 1884, and the land therefore passed | 
under the grant. While it is trne Raion made entry before the receipt: 
of the notice of withdrawal at the local office and might have been con- 
firmed under the act of April 21, 1876 (19 Stat., 35), that is disregarding 
the withdrawal of 1873, yet as ineld in the decision of this Department 
in the case of Northern Pacific R. R. Co. (20 L. D., 191), the confirma- 
tion of entries under section one, act of April 21,1876, is solely for the 
benefit of the individual claimant, conditioned upon his compliance | 
with law, and was not intended to confirm the entry ‘absolutely as 
against the right of the company so as to except the land from the © 
: eae in favor of any other settler. 

Whatever Tymon’s rights under the act of 1876 might inive been | 
had he complied with the law, yet with the abandonment of his entry 
said act can have no application, and as Treadwell settled upon the 
land subsequently to the filing of the map of definite location, your - 
office decision rejecting his appHeation for conflict with the grant is. 
pea affirmed, . 


COAL LAND—SCHOOL GRANT—DISCOVERY. 
STATE OF MONTANA vt. BULEY. 


Land known to contain coal prior to the admisssion of the State to the Union is. 
excepted from the operation of the school grant. 7 : 
[tis not necessary to show that coal has been developed on all parts of a forty. acre 
. tract; if coal has been discovered thereon the applicant i is entitled to the w bDere 

of such legal sub- division, 
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| Secretary Smith to the Commissioner of the General Land Office, July 
(W. A.L.) ~ | 18, 1896. eo (Pod Os) 


The record in this case shows that Charles E. Buley filed coal 
declaratory statement on December 15, 1891, for the NE. 4.SE. 4, Sec. 
36, T. 19 N., R. 6 H., Helena, Montana, land district: ‘hat: on J ne 
| 30, 1893, he aresonted his. “‘ affidavit at purchase,” and this is endorsed | 
“held thirty days to give notice to adverse claimants.” .The land 
being a school section the State of Montana was notified, and the - 
Attorney General under date of Febrnary 18, 1893, replied: | 

The State elects to institnte no contest in this case, upon the ground that your — 
Department, and as well the General Land Office at Washington has decided that 
such lands do not pass to the State under Benere grant of Congress, from the fact 
that they are mineral lands. 


Entry was made March 28, 1893. 

On April 20, 1893, the Attorney General of Montana, in a letter to 
your office stated that he was in receipt of information “‘ that there was 
not over three or four acres of coal land in said entire tract.” | 
_ By letter of June 8, following, your office directed the local to allow 
_ the State sixty days within which to show cause why the entry should 
not proceed to patent. 

On August 30, 1893, the Attorney General Aléd: in: the local office 
the affidavits of George M. Watson, Charles Ashworth, Frank Lewis 
and Edgar E. Jones, and on SentouieL 4, that of J erald T, Arming- 
ton. Hach of these affiants adinits that there is coal on the land in 
- controversy; that it has been developed and mined, and coal bauled 
away from the mine for use; that there was a tunnel more than ‘one 
hundred feet in length showing a vein of coal; that prior to Buley’s 
entry this tunnel had been started by witness Armington, who admits 
that he at one time contemplated taking it. as coal land. All the 
affiants claim, however, that only about six acres of the forty is coal, 
and claim that the balance of it is more valuable for agricultural pur- 
poses. The affiant Watson says, ‘Mr. Buley stated to me that Clingan 
was in with him.” Jones says that he had purchased the interest of 
Buley ‘about two months ago;” : 
there was some (coal) shipped late in the spring. We are selling all the time to 
local ranchers. It is worth three dollars a ton, that is what we charge for it ... . . 
We have sold I believe about six or eight tons since | bought in. . . . as far 
as I know Clingan has always owned one-half of it. I could not say whether 

Clingan owned one-half of it when Buley filed on it. | 

Without any formal charges being made, and upon these-affidavits, 
your office by letter of October 6, 1893, ordered a hearing “ to deter- 
mine the character of the land” ard cals whether the entry was made 


by said Buley for his own use and benefit.” 
The testimony was taken before the clerk. of the district court; 


and. upon examination the local officers found that the Jand was more 
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valuable for coal mining purposes than for - agriculture, and recom- 
mended that the coal entry remain intact. 

Your office by letter of August 9, 1895, reversed the local office, and 
held the entry for cancellation on the mond 


that the State has showu that the existence of coal within the limits of the land 
embraced in contestee’s coal entry, in sufficient quantity to add to its value, and to 
justify the necessary expenditure for extracting it therefrom, was not known prior to 
November 8, 1889, and that therefore said tract of land passed to the State of Mon- 
tana under its school land grant. 


The entryman prosecutes cs appeal, assigning errors both of law _ 
and fact. 

The propriety of apietiae a hearing in the ease, under the circum- 
stances and on the showing made, is very questionable, to say the least. 
The State had an opportunity to contest the entry in the first place and 
declined to do so on the ground that the land was wineral. Subse- 
quently, on an informal suggestion that there were not more than three 
or four acres of land that was valuable for coal, affidavits were allowed 
to be filed by which’ it was shown that coal did exist on the land. 
There is not a statement in the affidavits, which, if admitted to be true, 
‘would entitle the State to the land under the circumstances. The hint 
as to the interest of Clingan in the entry is unworthy of consideration 
for the purpose of ordering a hearing in view of the entryman’s proof. 
' The decision of your office, affirming that of the local, that there is. 
no evidence in the record showing that Paley made this entry in the 
interest of others, is concurred in. 

The only issue remaining to be determined is whether coal was shown 

_. to exist on the land prior to November 8, 1889, the date of the admis- 
sion of Montana as a State. The testimony on this point as set forth .— 
‘in your office decision is quoted with approval: 

As to the facts known November 8, 1889, relative to the existence of coal on this. 
tract; and its value for coal mining purposes the evidence submitted at the: hearing 
ig very meager and somewhat conflicting , and is substantially as follows: | 

Frank Lewis, a witness for the State, testified that the tunnel was first opened by 
Mr, Armington in 1886 or 1887, who extended the same sixty or seventy feet; Mr. 
Carpenter filed on it and worked on it in 1887, and that the tunnel was in about 
seventy feet when Buley commenced work. 

Mr. Armington, also aWwitness for the State, testified that he located this land 
three or four years ago; thought he was going to get good coal; expended six or 
eight hundred dollars, ran in teu or twelve feet, then Mr. Carpenter took out a 
-elaim for him and run the tun nel] sixty-seven or neventy feet, and received no return 

for his expenditure. 

Mr. McQueen, another. witness ‘for the State, testified that when he was in the 
tunnel in 1889 or 1890, coal was visible. 

Mr. Ashworth, a witness for contestee, testified that he did the first work in the 
tunnel; did it for Armington in 1889; worked two days and found coal; ; it was next 
opened in April, 1890, by Wall and Guesford who run the tunnel sixty feet for 
Arming ton. - 

Mr. Mortson, a witness for the coal sibiwant testified that he located three coal 
claims in 1878, one of which embraces, the land involved in this case; discovered 
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coal on it at that time; found a coal vein four feet five inches thick; the coal’ dis- 
covered in 1878, was Hee near the outcrop ¢ to tell whether it was. good coal, but it was 
coal. : 


in addition to this it may be said that shee uley tunnel has been run’ 
two hundred feet with a cross-cut of twenty-one feet, .and that there is _ 
four and. one-half feet of clean coal in the breast of the tunnel, which 
is about one hundred and sixty feet under cover. Also, that one wit- 
ness says that as early as 1874, while surveying a military road through 
this land, he reported to “the engineering department of the govern- 
meut” the existence of coal in that region, and that it was well-known 
at that time. In 1878 coal: was opened and mined in this section, and 
the testimony shows that there are coal mines in the vicinity and ad- 
joining the land in dispute. While this latter fact would not of itself 
establish the existence of coal on this identical tract, yet it is men- 
tioned to show that in this particular region there is a coal measure, 
and that it was known prior to November 8, 1889. 

It is true, as shown by the testimony, that coal has not been devel- 
oped on all parts of the forty acr etract. Butthisis notrequired. The 
statute provides that parties “have the right. to enter by legal subdi- 
visions any quantity of vacant coal lands,” not exceeding one hundred 
and sixty acres, (Sec. 2347 R.S.) For the purposes of this act the 
smallest legal subdivision is forty acres,and if coal has been discovered. 
as in this case, the party is entitled to. the whole of such legal sub- 
division. 

Your office sa einent is fiereiats oased and the coal entry wil 
pass to parent, if otherwise satisfactory. 


TIMBER CULTURE CONTEST—APPLICATION TO ENTER. 
SHEA v. WILLIAMS. 


‘An application to enter filed with a timber culture contest is a part of and dependent 
upon the result of the contest, whether it be the first or second contest; and, 

where for any cause the second contest fails, or never attaches by reason of the 
cancellation of the entry under the first contest, the application filed with the 
second contest does not serve to reserve the land after the disposal of said contest, 
but falls with it, and confers no right upon the applicant. 

The cases of Kiser v. peer 7 L. D., 25, and Heilman v. et 15.L. D., 184, 
overruled. 


Secretary Smith to the Commissioner of the General Land Office, July 
(W. A. L.) | 18, 1896. | (F. W. ©.) 


I have considered the appeal by Williams in the matter of the con- 
test of John Shea v. James B. Williams, involving the latter’s home: 
stead entry No. 15,228, made September 23, 1889, for the NW. i, Sec. 
20, T. 18 N., R. 27 W., North Platte land district, Nebraska, from your 
office decision of May 28, 1892, holding said entry for cancellation 
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because it was adjudged that Shea had a a teat of entry in 
‘said tract. | , 
The facts in the case, briefly aie are as follows: 
On March 24, 1886, one Peter Gavin made timber culture ene of 
this land denise which one Lew W illiams filed a contest on January 
11, 1888, resulting in a decision of the local officers, dated May 7, 1888, 
rocommendiny the cancellation of said GU from which no appeal 
‘was taken. | 


Whilst said case was awai fae action in your office, to wit, on Octo- - 


-ber 4, 1888, John Shea, the present contestant, filed a sceond contest ° 
ai eb aa entry by Gavin, which he amended on Mareh 2, 1889, by 
alleging that the contest by Williams was speculative, ‘and that: oad | 
contestant had filed contests against other claims and has no intention 
of entering said tract.” 

Shea’s contest was accompanied by his ap plibation to enter the land 
in question under the timber culture laws. On the same day Shea 
filed a second contest in the case of Penner v. Baldwin, accompanying 
the same with a timber culture application to enter the land therein 
involved, and had, prior to this time, filed a second contest in the case » 
of Shrader v. Dillie, accompanying the same also with bis application 
‘to enter the land involved under the timber.culture laws. | 

By your office letter of August 13, 1889, the entry by Gavin was can- 
‘celed on Williams’ contest, of which Williains was duly advised, and 
within the thirty days of preference right awarded successful contest- 

iants, to wit, on. September 25, 1889, his brother, James Williams, filed 
his, Lew Williams’, waiver of any preference right and same day he 
{James Williams) was permitted to make homestead entry of the land 
“di question. 

On November 6, 1889, Shea contested aac entry claiming a prefer- 
ence right under his second contest, of which he had never been advised 
by the local officers upon the cancellation of Gavin’s entry, | 

- Upon the testimony adduced the local officers found that there was 


no fraud in the matter of Lew Williams’ contest against Gavin’s entry, | 


‘and dismissed Shea’s contest. 

~ Upon appeal, your office decision of hig 28, 1892 , reversed the deci- 
sion of the local officers upon the authority of the Leldin g in the cases 
of Kiser v. Keech (7 L. D. , 25), Carson v. Finity (10 L. D.. m2) in which 
cases it was held: . A | 

The pendency of an application to enter filed by a er contestant with his 
affidavit of contest against a timber culture entry operates to reserve the land 
subject only to the rights of the first contestant, 

. The sole question for consideration ther efore is: Did the application — 
- Shea, filed with his second contest, serve to reserve the land after — 
the entry had been canceled on Williams’ contest and he had waived 
ee preferred right of entry? 

Tt is plain that-your decision was warranted under the holding mae 
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in the case of Kiser v. “Keech Gunhay. but without: attempting to ques- 

tion the merits of Kiser’s claim in that case, yet the principle therein 
announced, to my mind, is in conflict with the fundamental principles. 
governing the granting of a preferred right of entry and the disposi- 
tion of applications nee for ae already appropriated by entries of 
record. 

It is a fundamental principle that rights ‘secured by an aopieadon | 
filed with a timber culture contest, depend upon the establishment of. 
the charge, and if the contest fails the application falls with it. It is 
also well established that the second contestant does not secure any — 
preference right by reason of his contest, where the entry under attack 
is canceled in the prior. contest of another. Armenag Simonian (13 L. 
D, , 696). It is plain then that Shea did not secure a preferred right by 
reason of his contest. : 

In the case of Kiser v. Keech (supra), it is adjudged that Kiser’s con- 
test was properly dismissed because the entry had been canceled upon 
a prior contest, but as Kiser had filed an application to enter the land 
along with his contest, it was held that “such application operated, upon _ 
the ascertainment of the default, to reserve the land, subject only to 
rights of the first contestant,” thus, it was held that the application 
was separate and apart from the contest, and the pendency of the same 
‘was held to operate as a reservation of the land. 

If this be the correct view of the law, then, as shown in, the mieeent 
case, Shea was in a position to claim three tracts: upon a certain con- 
tingency, without expending a cent or taking a step towards clearing 
_ the record of defaulted entries; further, before disposing ot any of these 
tracts, where the first contestant from any cause failed to make entry, 
_ notice had to be given Shea of bis preferred right, and he would thereby 

be entitled to a second preferred period and might TAKE oy) if he 
desired, or dispose of his preference to others. 

It has been repeatedly held that an application tender ed for lands 
already appropriated by an entry of record, secures to the party no 
rights, and if rejected and appealed from, such appeal will not cause 
any rights to attach under said spp lieation, even if the prior entry be 
canceled during the pengenty of such appeal. nifeee Laird, 13 L. 
D., 502. 

Tt is clear, then, that fiers 1S a Peites in principle in the several 
rulings with ‘that announced in the case of Kiser v. Keech (supra), 

In Carson v. Finity (supra), although Kiser v. Keech is referred to as 
authority, the facts show the case presented to have been different. 

in that ease the prior contestant withdrew before the cancellation of 
the entry, hence the second contest attached. 

So in Hudson v. Francis (15 L. D. , 173), the prior contest was at 
missed and the second contest attached before the a relin- 


 quished. 


In the case of Heilman : ». Syverson (15 io D. , 184), however, the aia | 
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as presented by the record, was similar to the case of Kiser 7. Keech 
(supra), and Heilman was awarded the land, by reason of his applica- 
tion filed with a second contest, over Syverson who secured the cancel- 
lation of the record entry but did not assert his ere right within | 
thirty days froni notice. 

These are the only cases I have been able to find enous, MEX OnyAns 
directly the principle here at issue. 

It is plain to my mind that the holding in the two cases referred to, 
is in conflict with the principles hereinbefore announced in the matter 
of awarding preferred rights under contests; the disposition of appli- 
cations tendered for lands covered by existing entries, and that the 
conflict arises from considering Ce filed with a contest as 
. separate from the contest. : 

After careful consideration therefore, I am of the opinion that an 
application filed with a contest is a part of and dependent upon the 
result of the contest, whether it be the first or second contest, and 
that where, for any cause, the second contest fails or never attaches by 
reason of the cancellation of the entry under the first contest, the 
application filed with such contest does not serve to reserve the land 
after the disposal of the contest, but falls with it, and confers no right 
upon the applicant. _ 

I must, therefore, decline to follow the aeumionss in the case of Kiser 
v. Keech, supra, and Heilman v. Syverson, supra, and so far as they 
conflict herewith the same are hereby overruled. 

Had Williams failed in his contest, Shea would then have been entitled 
to proceed with his. Having been successful, the record was cleared 
upon Williams’ contest, and if ke failed to make entry, it became, as any 
other public land, subject to entry by the first qualified applicant. In 
this case the brother of the first contestant made entry of the land on 
the waiver of the preferred right. Had Shea shown that the contest 
was brought for a speculative purpose in the interest of the present 
entryman, he might have secured the cancellation of the present entry, 
and in that event, he would have been entitled to make entry, but not 
_ by reason of the application filed with his second contest against Gav- 

in’s entry. The record shows that he failed to sustain the charge of 
speculative.contest as against Lew Williams, and I therefore reverse 
your office decision and direct’ that Shea’s contest be dismissed and 
that Williams’ entry be allowed to stand subject to compliance with law. 


WILLIS v. MERRITT. 


Motion for rehearing in the cause above entitled denied by Secretary. 
Smith, July 13,1896. See departmental decisions of February 4, 1896, 
22 L. D., 79, and May. 14, 1896, 22 L. D., 571. 
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SOLDIERS’ ADDITIONAL HOMESTEAD—DUPLICATE CERTIFICATE. 
HENRY N. Copp. | | 


In view of the provisions of the act of August 18, 1894, validating outstanding sol- 
| diers’ additional certificates in the hands of bona fide purchasers, a duplicate 
certificate may issue to’such a purchaser, in the name of the soldier, on due 
showing of the loss of the original, and the further fact that it has not been 


located. 


‘Secretar, y Smith to the Commissioner of the General ia Office, Fuly | 
(W. A. L.) 13, 1896. 3 | CW M. W.) 


Henry N. Copp has appealed from your office decisions of July 10, 
and Augu st 1, 1895, denying his application for the issuance of a 
duplicate certificate of right to make soldiers’ additional homestead 
entry in the name of one Samuel Mitchell. | 

The record facts necessary to be considered in deter mining the ques- 
tions presented show, that on January 8, 18%3, your office issued, under 
section 2306 of the Revised Statutes, a soldiers’ additional homestead 
certificate for 5.89 acres of land in favor of Samuel Mitchell, late pri- 
vate of Company B, 57th Regiment of United States Colored Troops. 
Said certificate was car to H. J. Ennis of this city as the aca for 
said Mitchell. | 
~ On December 8, 1886, said ‘nn addressed a letter ms your office, 
stating that there had on lost or stolen from the mails a soldiers’ 
additional homestead certificate for 5.89 acres, in the name of Samuel ~ 
Mitchell, and requested that proper notings be made on the records of © 
your office. Mr. Copp also stated in said letter that he desired | 
. information as to the proper course to pursue to secure the additional homestead 
right thus lost to said Mitchell. . If an indemnity bond will be accepted and’a new | 
certificate issned, I will gladly furnish the bond. I will furnish evidence of loss, 
such as affidavits of myself, the sender (and the person) to whom it was sent, but 
by whom it has never been received. 


By letter of December 15, 1886, your office informed Mr. Copp— 


That this office does not recognize the right of a soldier to sell or transfer his right 
to make an additional homestead entry, aud the fact that said certificate of right i ig 
outstanding is no bar to the right of the soldier to male personal entry in his own » 
name at any time prior to the satisfaction of his right by the location of said certifi- | 
cate of right, and I can see no way by which it would be safe and proper for me to 
issue a second certificate of right.in this case. 


On J une 2 22, 1895, Mr. Copp made application to your office 


for the issue of a ‘duplicate of the additional homestead certificate in fis naine of 
Samuel Mitchell, late private Company B, 57th Regt. U. S. Colored Troops, and the 
certificate thereof to be in my name as the bona Jide owner of the eee under the ac 
_ of Congress approved August 18, 1894. 


Mr. Copp filed with his application his sworn statement as follows: 


Some time in the fall of the year 1886 I purchased of and received from Simeon Ls. 
Merrill, then chief of the money order office of the Wissbineton, D. C., city post 
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office a certificate of right to an additional homestead entry under section 2306 of 
the U. S. Revised Statutes in the name of Samuel Mitchell, formerly private Co. B, 

57th Regiment, United States Colored Troops, for five ana 89/100 acres of public 
land. I paid said Simeon H. Merrill about eighty-five ($85) dollars for said certifi- 
eate and two powers of attorney executed by said Samuel Mitchell, one power of | 
“attorney to locate the said certilicate on public land and the other power of attor- 

ney to sell, transfer, and convey any land so located or entered, the said per of 
attorney being irrevocable by said Samuel Mitchell. 

That on or about the 23d day of October in the year 1886 I enclosed said certificate 
and the said two powers of attorney ina letter addressed to the cashier of the First 
National Bank of Olympia, Washington, with instructions to deliver the said papers 
to John I*, Gowey on receiving from said Gowey oue hundred and ten ($110) dollars, 
which sum less costs was to be sent to me by exchange on New York City. I placed 
the said letter in the Washington city post office and I was never able to trace the 
said letter and I supposed and do believe it was destroyed, lost in, or abstracted from, 
the United States mails, all without my knowledge, assent or connivance. 7 

Further, I never received from said John F. Gowey or the said cashier of the First 
National Bank, any pay for said certificate in whole or in part, or any promise to 
pay from either or both of them or any one else, in view of the loss or destruction of 
said certificate. Inasninch as it was the common and universal custom of the com- 
mercial world to evidence the sale, trausfer, assignment and conveyance of the right 
of the soldier under said sectiou of the United States Revised Statutes and his cer- 
tificate by means of the po~ ers of-attorney and not otherwise, and as the said cashier 
and the said John F. Gowey claimed and affirmed that neither of them had received 
said papers, I never demanded payment therefor. 

Further, I depose and say that I do not kno w the address of the said soldier Sam- 
uel Mitchell and I have not communicated with him or any one in his behalf on the - 
subject of the said certificate or of an application for the issue of a duplicate certifi- © 
. gate in the place thereof. 

Further, I depose and say that I am the bona fide purchaser for value and the owner 
of said right and certificate, being the said additional homestead certificate in the 
“name of Samuel Mitchell, late private Co. B, 57th Regiment U. 8. C. T., as afore- 
said, issued by the Commissioner of the General Land Office January 8, 1883 ; that I 
received in good faith as purchaser from said Simeon H. Merrill the said eertific ate 
and the said two powers of attorney, as was the -custom of transfer of title by 
delivery of the papers and the possession thereof. Since the date of said letter I . 
have never seen, heard from or been able to trace said additional homestead certifi- 
cate in the name of Sauel Mitchell aforesaid. | , | 


And also the sworn statement of John Pr, Gowey, as ; follows: 


STATE OF WASHING ron, Thurston County, ss: 

John F. Gowey, being duly sworn, deposes and states’ as follows: During the year 
1886 it was part of my business to locate scrip on public land: As nearly as I can 
remember during the latter part of said year, I requested Henry N. Copp of Wash- 
ington, D. C., to send by express C. O. D., to the city of Olympia, Washington, what 
is known as.a fractional soldiers’ ailditional homestead certiticate of about five acres — 
in area, which, if satisfactory in all respects, I would purchase. | 
_ In December of said year I received a communication from said H enry } N, Gone: to 
the effect that in October, the second month before, he had forwarded by mail to 
the cashier of the First National Bank, in said City of Olympia (of which bank I 
am now and have been vice president for the past four years and more, from the fall 
of 1887 to the fall of 1890, I was.president of said bank and from July, 1882, to J uly, 
1886, I was register of the U.S. Land office at Olympia, Wash.); a soldiers’ addi- 
tional homestead certificate for five (5) and 89/100 acres in the name of Samuel 
Mitchell, formerly private Co. B, 57th Regiment U.S.C, T. As I had never seen 
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nor received said certificate, I declined to pay for the same and J pave: never paid 

for it in whole or in part or promised to pay foritin whole or in part. I do not know 

what became of said certificate speyone the statement made by said Henry N. Copp. 
(Signed) : JoHN F. GoWEY. 


On July 10, 1895, your office denied Mr. Gans application. 
On July LL, 1895, he filed a motion for review of your office decision, 
which motion was overruled by your office letter of August 1, 1895. | 
In his appeal Mr. Copp specifies several grounds of alleged errors in 
the decisions appealed from, the sixth ane ninth of which are as’ 
follows :— 


6. In not holding that the evidence submitted. together with the fact that no 
effort has been made- to locate said certificate since it left the possession of said 
Copp, nearly nine years ago, raises a reasonable presumption of its loss or destruc- 
tion and entitles him, as its owner, under the act of Aug. 18, 1894, to a duplicate 
certificate thereof, in his name, under said act. | 

9, In holding that ‘Merrill’s connection with Mitchell’ must be shown, in the face | 
of the fact that it is already shown that Merrill had possession of the certificate 
- issued to Mitchell under claim of ownership, and sold the same to appeal 


it appears that the records of your office show: 


That. said Mitchell became entitled to enter the additional land anaes Section 2306 © 
U.S. R.S., and does not appear therefrom that he has exercised that right. | 


~The act of August 18, 1894 (28 Stat., 397), provides :— 


That all soldiers’ additional homestead certificates heretofore issted under the: 
tules and regulations of the General Land Office under section twenty-three hun- 
dred and six of the Revised Statutes of the United States, or in pursuance of the. 
decisions or instructions of the Secretary of the Interior, of date. March tenth, 
eighteen hundred and seventy-seven, or any subsequent decisions or instructions of 
the Secretary of the Interior or the Commissioner of the General Land Office, shall 
be, and are hereby, declared to be valid, notwithstanding any attempted sale or 
transfer thereof; and where such certificates have been or may hereafter be sold.or. 
transferred, such sale or transfer shall not be regarded as invalidating the right, but 
the same shall be good and valid in the hands of bona fide purchasers for value; and 
all entries heretofore or hereafter made with such certificates by such purchasers 
Epel be approved, and patent shall issue in the name of the assignees. 


| The material part of the decision appealed from necessary to consider 
in determining the case is as follows :— | 


It is found, however, that the evidence of assignment usually present in cases of 
the kind, consisting of the production of the certificate and the powers of attorney 
necessary for the use thereof by the holder in the name of the soldier, which have’ 

been held by the Pep anumend to anount to an assignment of the right, is not present 
in this case. : 
The certificate is said to be lost, as also the powers of attorney. The only evi- _ 

_ dence that the certificate and powers of attorney were transferred by Mitchell for 
the purpose of assignment are the affidavits above mentioned. 
_ J think that Mitchell must-be regarded as a claimant of record to the right. of . 
additional entry. To comply with Mr. Copp’s request would be equivalent to a 
decision by this office against Mitchell’s right to avail himself of the additional 
_ homestead privilege to which the record shows that he was found to be entitled, on ~ 
the ground that he transferred the same and that Copp.is the present owner thereof, : 
ik am not satisfied that this can. be properly done i In an ex par te proceeding, and. on 
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evidence of the character submitted. It does not appear that Mitchell has had 
- notice of this proceeding, nor does it appear what, if any, effort has been made to 
ascertain his whereabouts, and to afford him an opportunity to be heard as to 
whether he ever parted with his right by assignment as alleged. 

It is true that there are precedents for issuing new or duplicate certificates of | 
additional right on application of the beneficiary, but I know of no case in which 
_ this has been done at the instance of a party claiming under the act of August 18, 
1894, to the exclusion of the original beneficiary, without notice to the latter. Such 
reissue does not appear to be provided for in said act, or the instructions in circular 

of October 16, 1894, issued thereunder. 


The evidence submitted by Mr. Copp, in connection with the Recor ; 
of your office, establishes the following facts: | 
1. That on January 8, 1883, your office issued, in the name of Samuel 
Mitchell, a soldiers’ additional homestead certificate for 5.89 acres of 
land under the law and instructions of the Department, and on the 

same day mailed it to Mitchell’s attorney, Ennis, in this city. 

2. That said certificate has never been located by Mitchell or any 
one else. 

3. That in the fall of 1886 Henry N. Copp Sueoiased: said certificate 
of Samuel H. Merrill and paid him a valuable consideration therefor. 

4. That at the time of said purchase said certificate was delivered. 
to said Copp, together with two powers of attorney executed by said 
Mitchell, one power of attorney to locate the certificate on public land, 
and the other power of attorney to sell, transfer and convey the land 
so located or entered under said certificate; both of these powers of 
attorney made irrevocable by said Samuel Mitchell. 

5. That in October, 1886, Henry N. Copp enclosed said certificate and 
powers of attorney in a letter addressed to John F. Gowey, ‘Olympia, 
Washington, who never received them. - 

6. That said certificate has been lost in the minis or otherwise, and 
cannot be found. 

The questions to be determined are: First is Henry N. Copp entitled 
to have a duplicate certificate issued to him, and if so, then should it 
issue in his name or the name of the soldier Mitchell? The language 
used in the act of August 18, 1894, is very broad: ‘“ AI] soldiers’ addi-. 
tional homestead certificates ” icsued prior to the passage of the act 
under the law and regulations, are made and “declared to be valid” 
notwithstanding any attempted sale, or transfer thereof; “and where 
such certificates have been or may hereafter be sold, or transferred, 
such sale or transfer shall not be regarded as invalidating the right 
but the same shall be good and valid in the hands of bona fide pur- 
chasers for value.” 

This language clearly covers a case e of ‘“¢ sale ” and purchase as -well 
as one of “transfer.” Mr. Copp is shown to bea bone jide purchaser for 
value and comes within the provisions of the act of August 18, 1894, 

In the case of John M. Rankin (on re-review, 21 L. D., 404), it was 
held that said act validated all outstanding soldiers’ additional certifi- 
ates in the hands of bona fide holders. An outstanding certificate is 


DECISIONS RELATING TO THE PUBLIC LANDS. 127 


one that has been issued and has not been located, canceled or surren- 
dered. Mr. Copp purchased this certificate and lost it; the mere loss 
of the certificate itself can not be treated as the loss or destruction of 
his rights thereunder. Since Congress has enacted a law validating 
and making good the certificates outstanding, it follows that Mr. Copp . 
is entitled to have a duplicate certiticate issued, and delivered to him, — 
reciting that it is issued in lieu of the original which has been lost. Of 
course, it will issue in the name of Samuel Mitchell and for only 5.89 
acres of land. 

The lost powers of tener have: notite g to do with the case. The 
Department was in no sense connected with them in their inception 
aud can make no order respecting them; they originated between the 
soldier, Mitchell, and his attorney or attorneys: and all matters relating — 
to them must be settled outside of the Department. 

The decision appealed from is reversed, and you are directed to issue 
a duplicate soldiers’ certificate and deliver to Mr. ODE in conformity pi 
with the views herein expressed. | v1 9 


COAL LAND ENTRY—ASSOCIATION—IMPROVEMENTS. 
MCWILLIAMS ET AL. v. GREEN RIVER COAL ASSOCIATION. 


A coal land entry made by an association under the proviso to section 2348 R. 8. may 
embrace by legal sub-divisions six hundred and forty acres including the legal. 
sub-divisions on. which the mining improvements are actually situated, whether 
the land covered by said improvements is coal or agricultural land. 


| Under an entry of such character the land must.appear to be mineral in character as 
a present fact, and from actual production of coal, but the development of. coal 
on each forty acre sub-division is-not requisite. . 


Secretary Smith to the Commissioner of the General Land Office, July 
(W. A. 1.) | 13, 1896. | CW. M. W.) 


T have considered the case of James McWilliams et al. v. The Green 
River Coal Association, on the appeal of: the latter from your office’ 
decision of April 11, 1895, rejecting said association’s coal: declaratory. 
statement and final ‘roo thereon to. the W. $ of Sec. 26, T. 22 N., R. 7 
Ei., Seattle, Washington, land district. 

The record shows: that the approved plat of said township Was filed” 
in said local land office on the 5th of - May, 1893. 

On the same day The Green River Coal Association, by its attorney’ 
in fact, filed a coal’ declaratory statement for section 26 of said town- 
ship, claiming it under ue provisions of Section 2348 . of the Revised 
Statutes. | 

On the same day, D. Ww. Wolters made homestead eee for the SW. 
dof said section 26. ' 
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On May 1s, 1893, Peter erwin made homestead entry for the S. 4 of. 
the NW. ¢ of said section re | 

On @atover 16, 1893, James M. McWilliams made homestead entry 
for the N. 4 of the NW. 4 of said section 26. | 

On July 93, 1594, the coal applicant offered final proof, wiieli the 
| local. officers declined to aceept.. Notice of a hearing was issued, citing 
the above named parties to appear and submit evidence as to the char- 
~ acter. of the land. At the time set for trial all the apATUee appeared | 
and introduced their testimony. 

On December 22, 1894, the register: ‘ino receiver found that “thecoal 
claimants have failed to show by. their testimony that there are veins _ 
of coal upon this land that have been developed and worked, and that. 
are actually producing coal.” They recommended that the homestead. 
entries of McWilliams, Brown and Wolters be sustained, the applica- 


| _ tion of the Green River Coal Association to purchase said land be 


denied, and said association’s final proof Pees: 

The coal vlaimants appealed. 

On April 11, 1895, your office concurred with the findings of the regis- 
ter and receiver as to the facts and rejected the coal declaratory state- 
ment and final proof of the coal applicants as to the W. 4 of the section 
claimed. 7 : 

The coal claimants Sele 

From an examination of the evidence and record in the case, it is 
apparent that it was tried before the local officers and passed on by. 
your office on the part of the coal applicants upon the theory that all 
that was nevessary for them to show, in order to enter the entire sec- 

_ tion, was that there was an association of four persons, that coal existed 
on the section, and that they had opened a coal mine on said section. 
and had expended $5,000, or more, in devoloping and improving the 
mine; on the part of the agricultural claimants it was tried upon the 
‘theory that, in order to be subject to entry under the coal land laws it. 
was necessary to show the development of coal on each forty acre tract. 
of said section. These theories were both erroneous, as will appear _ 
from an examination of the law. | 7 | 
- Sections 2347 and 2348 of the Revised Statutes are as follows: 


- SEC. 2347. Every person above the age of twenty-one years, who is a citizen of the: 
United States, or who has declared his intention to become such, or any association’ 
of persons severally qualified as above, shall, upon application to the register of 
the proper land office, have the right to enter, by legal subdivisions, any quantity 
of vacant coal-lands of the United States not Gieewine appropriated or reserved by . 
competent authority, not exceeding one huudred and sixty acres to such individual ° 
person, or three hundred and twenty acres to such association, upon payment to the: 
receiver of not less than ten dollars per acre for such lands, where the same shall be- 
situated more than fifteen miles from. any completed railroad, and not less than- 
twenty dollars per acre for such lands as shall be within fifteen miles of such road. 
Suc. 2348, Any person or association of persons severally qualified, as above pro-. 
vided, who have. opened and improved, or shall hereafter open and improve, any 
coal mine or mines upon. the public lands, and shall be i in actual possession of the: 
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same, shall ‘pe entitled to a preforende: right of entry, under: the breeading section, 
of the mines so opened and improved: Provided, That when any association of not 
less than four persons, severally qualified as above ‘provided, shall have expended 
‘not less than five thonsand dollars in working aud improving any such mine or 
mines, such association may enter not exceeding six hundred and forty Heres, includ: 


ing such mining improvements. 


Section 2347 gives to properly qualified persons or paspeiations the 
right to enter “by legal subdivisions” in the one case one hundred and 
sixty acres, and the other three hundred and twenty acres of “ vacant 
coal lands,” upon the payment of the statutory price of the land. 

Section 2348 gives to duly qualified persons, who have opened and 
improved, or shall hereafter open and improve, any coal mines on the 
public lands, and shall be in the actual possession of the same, a pref. 
erence right of entry under section 2347. 

- In Scott v. Sheldon (15 L. D., 361), it was held that a coal land entry 
attacked by a subsequent homestead claimant may be canceled as to 
‘the legal subdivisions in conflict that are not valuable for coal. .In. 
the same case, on review, 15 L. D., 588, it was held that: ‘Coal land. — 
entries are made of ‘legal subdivisions,’ and if it is shown that any such - 
- subdivision, so eutered, is not in fact coal land, the entry should. be 
canceled as to such tract.” 

In that case Sheldon had entered lot 2, the NE.4 of the NW. 4 +, the — 
SE. 4 of the NW. 4 and the NE. 4 of the SW. 4 of Bee. 23, T. 35,.R. 6. 
Scott contested the entry as to lot 2,and the NE. of the NW. 4 of 
said section, on the ground that said land was not oa land. 

Whatever legal rights this association may have to enter six hundred | 
and forty acres of land must be found in section 2347 and-the Proviso” . 
to section 2348 of the Revised Statutes. ‘ These sections must be con- 
strued together. Under section 2347 the right to enter coal lands “by 
legal subdivisions” is given. The entry when made must be made under 
_ this section; must be made in accordance with its provisions; the right 
to make entry of coal lands is given by this section; the right to enter 
lands under it is expressly limited to “coal lands.” The proviso to sec- 
tion 2348. provides that: “Such association may enter not exceeding 
six hundred and forty acres, including such mining improvements.” 

_ It seems clear that this proviso means that where an association has 

- expended $5,000 or more in working and improving a coal mine or 
mines, then, in consideration of such expenditure, the association may 
enter by legal subdivisions not to exceed six hundred and forty acres of 
land, including the legal subdivisions of the land on which the mining — 
improvements are actually situated, irrespective of whether the land. 
covered by the improvements is ul land or agricultural land. 

The use of the words “including such mining improvements” bears 
out this construction of the proviso, for one of the prerequisites to 
making a coal entry is that the land to be entered must contain coal, 
but in improving and developing a coal mine it is not always proper, | 
profitable, wise or necessary, to place the improvements on aang that , 

1814—VOL 23-—9 : 
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necessarily contains coal; indeed, cases might arise where it would be 
impracticable to place the improvements necessary to operate a coal 


mine or mines, on land that contains coal. The character of the land . : 


on which the improvements may be made for the purposes of working, 
developin gs and operating a mine or mines, is wholly immaterial. 

As all entries under the coal land law are required to be made by 
legal. subdivisions, it seems reasonable and proper that the land covered 
by the improvements should be limited to the subdivisions on which the 
‘improvements are actually situated. | 

With respect to the character of the land, outside of the improve- 
ments, the conclusion herein reached is in (anaes with Rucker e¢ al. 
v. Knisley (14 L. D., 113), and authorities cited, and is supported by 
Hamilton v, Anderson (19 L. D., 168). In the latter case it is said :. 


The rule of the Department undoubtedly is that the land must appear to be min- 
eral in character, ‘‘as a present fact,” and from actual production of mineral. 
Rucker ¢ a/. v. Knisley and cases cited (14 L. D., 113), but it does not follow, and 
has never been held by the Department that ‘hav must be an actual development 
of coal on each forty acre subdivision of the one hundred and sixty acres for which — 

entry is allowed under the mining laws. 


The evidence having been taken upon erroneous views of the law, 
and being indefinite in character, it is not sufficiently clear to warrant 
the Department in deciding the case on its merits. , 

The decision appealed from is vacated, the papers in the « case are 
herewith returned, with the direction that your office order a hearing, 
at which all parties will be permitted to introduce such evidence as 


_. they may have, and upon the evidence so taken, the case will be read- 


judicated in conformity with the views herein expressed as to the law 
of the case, under the Rules of Practice. — 


PRIVATE CLAIM—SPECIAL ACT—RELINQUISHMENT. 
JOHN Houston M, CLINCH. 


A patent having issued to the beneficiary in accordance with the terms of. the special 
act of July 2, 1836, on application and payment for the land ombraced therein, 
a conclusive presumption arises, as against a contrary claim on the part of the 
heir of said beneficiary, that all the requirements of said special act were com- 
plied with by said beneficiary, including the relinquishment of the lands specified - 
in said act, a condition on which said act was dependent for its operative force. 


: Seu y Smith to the Commissioner of the General Land Office, Tula y 
(W. A. L.) oo 48, 1896. — ee Ce 


This case involves section 38, T. 6 S.., R. 26 E., containing 11,412 
acres, section 37, T. 7 8., B. 26 B., containing 1007 acres, section 47, 
T.658., BR, 27 B, containing 4,106.80 acres, and section 44, T.758., B. 
At. Ss Coane 1454 acres; aggregating according to the official 


DECISIONS RELATING TO ‘THE PUBLIC LANDS. 131 


maps on file in your office; 17,979.80 acres of land, in Gainesvillé land 
district, Florida: And also section 39,T.6 8., RB. 26 E., containing © 

860 acres, and section 38, T. 75S., R. 26 B. , containing 140 acres, ag ere- 
gating 1000 acres of land in the same fand district. 

John Houston M. Clinch, claiming as heir and executor of Duncan 
L. Clinch deceased, who is alleged to have been assignee of George 
J. F, Clarke deceased, applied to your office for the issue of patents for. 
the tracts of land aforesaid, under and by. virtue of a Spanish grant to 
said Clarke dated and executed on April 6, 1816, and a Spanish con- 
cession dated October 7, 1816. 

_ On February 3, 1887 your office rejected said application; ; and said 

John Houston M. Clinch appealed to this Department. 

The material facts of the case disclosed by the record are as follows: | 

On April 6, 1816, the Spanish governor of East Florida granted to 
George J. F. Clarke five miles square (equal to sixteen thousand acres) — 
of land, or the west side of St. John’s River above Black Creek, at a 
_ place entirely vacant known by the name of White Spring. On Jan- 
uary 11, 1819 said governor authorized 
~~ Dou Andres. Burgevin, a competent surveyor, to survey the lands eranted Clarke 
_ in property on the 6th of April 1816, on the west side of St. John’s River, and ata 
place called White Spring, (so) that in the best furm and exactness said lands shall 
have the equivalent to the square of five miles as mentioned in said grant; bounding — 


on the north by Buckley creek on the south by the public road to Picslata where it 
- meets the river, on the east by said river, and on the west by vacant pine land. 


On January 25, 1819, said governor issued another order permitting 
the surveyor to contract the depth back from the river to about one - 
anda half miles; and to survey to Clarke the balance of the 16000 
acres “in the hammocks called Lang’s and Cone’s, situated on the south 
of Mizzell’s lake, which are vacant.” | | 
Whereupon Burgevin made three surveys. ‘The first, which was 
certified on February 24, 1819, included eight thousand acres of land 


west of the river St. John, the adlmeasurement ‘beginning at the mouth of Buckley 
Creek below White Spring, and following upwards the margin of said river to the 
point where the public road from Picolata to Alachua crosses the said river.: 


The second survey, which was certified on March 10, 1819, embraced 
five thousand acres in the place called Lang’s hummock situated south of Mizzell’s 
lagoon, west of the river St. Jobn. | 

The third survey, which was certified on March 12, 1819, embraced 
three thousand acres of land in the place called Cone’s hummock situated south of 
Mizzell’s lagoon, west of the river St. John. | 

On May 23, 1832, the superior court of the eastern district of Florida, 
confirmed to said George J. F. Clarke said 16,000 acres according to 
said three surveys. On appeal, the supreme court of the United States 
(Marshall Ch. J. delivering the opinion of the court), on March 12, 1834, 
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affirmed so much the deanes of the superior court as held that Clarke's 
claim of 16,000 acres was valid, and as confirmed the same 
+o the extent and agreeably to the boundaries as-in the grant for the said lands, and 


in the plat of the survey thereof made by Don Andrew Burgevin of eight thousand 
acres, and dated the 24th day of February, 18 19, tiled i in this-cause; 


and reversed so much of said decree 


as confirms to the claimant the lands contained in two other surveys thereof, made 
by the said Don Andrew Burgevin, filed also in this cause, one for five thousand 
acres on the 10th of March, 1819, and the other for three thousand acres on the 12th 


. of the game month. 


And thereupon. the supreme: court remanded the « cause to the said 
superior court. 3 : 


With directions to Sauestin to this decree; and to take such fu rther proceedings in 
the premises that the remaining eight thousand acres which have been improperly 


surveyed without authority, be surveyed on any lands nxow vacant within the limits . 


of the grant made to the petitioner on the 6th of April, 1816, and that the title of the 
petitioner to the land so surveyed be confirmed. (For this decree 580 8 Peters 469). 


‘The mandate of the supreme court was filed in the court below on - 
August 16, 1834. 

On May 22, 1835, the Commissioner sent to the surveyor general in 
Florida priited copies of supreme court decisions confirming eleven 
Spanish grants, and instructed him to survey them “with the least prac- 
ticable delay”, and to notify all parties interested. On June 25, 1835, 
the Commissioner instructed the surveyor general to give notice of his” 
surveys by publication in the newspapers; and called his attention 
specially to the case of George J. F. Clarke, and to the necessity of 
action. therein by the superior court of Florida. On August 8, 1835 
the superior court appointed John. Lee Williams to survey the addi- — 
_ tional eight thousand acres as required by the supreme court, and make 
return to court. On October 29, 1835, Williams returned a plat and 
report of his survey, describing ‘hie lines as follows: 

- Beginning (on St. John’s River) at Narrow Bay, at a cypress inarked with a cross, 
and running thence north 72, west 557 chains to a large pine on the south side of Buck- 

ley creek, marked also with a cross; thence north 12 east down the creek to a pine on 

the south bank marked with a cross 175 chains; thence south 68 east 510 chains to a 

water ash marked with a cross on the margin of the St. John’s River; thence up the 

margin of the river 157 chains to the place of beginning: Containing (exclusive of a 
tract of one thousand acres marked ‘‘C” on said plat) eight thousand acres. 


The plat, (which included the 8000 surveyed by Burgevin and the 
8000 acres adjoining surveyed by Williams), showed the whole 16,000 
acres conveyed. by the grant of April 6, 1816, to be an irregular trian- 
gle, bounded. on the west by Buckley ee on the north and east by 
the St. John’s river, and on the south by the straight line above - 
described, extending from a cypress tree on the bank of the river to 
a pine se on the bank of Buckley creek, north 72 west, 557 chains, 
| “exclusive of the tract of one moans acres marked ©.” 
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“On November 2, 1835, the superior court of Florida Scanian Williams? 
return and plat aforesaid, and approved the same; and 

Ordered that the said tract of eight thousand acres so returned be and the same is 
hereby confirmed to the said. George J. #, Clarke. as part and parcel of the sixteen 
thousand acres originally granted to him at that place. | ; 
From this decision the United States did not appeal.. Whereapoa 

it became and was in 1835 the duty of the U. 8. Land Department to 
issue to George J. F. Clarke a patent for all the lands (except 1,000 
acres) included within. the three boundaries aforesaid, to wit: Buck- 
ley’s creek, St. John’s river, and the straight line aforesaid. And such 
is yet the duty of this Department, unless that duty has been modified 
by subsequent events. The grant aforesaid is called in the record, 
sometimes the “Bayard tract”, and sometimes the “Mill grant.” It 
will hereinafter for brevity be referred to, as Clarke’s “mill grant.” ~ 
The present applicant, John Houston M. Clinch, in a letter dated 
April 2, 1883, addressed to your office, claimed, | | 

(1) That in the year 1834 his father Dunéan L. Clinch Ronuht said 
“mill grant” at a sale of Clarke’s property made by the U.S. Marshal 
under a levy for debt, and received from the marshal a deed therefor; 

which deed has not been produced; and | 

(2) That afterwards his father took from Clarke a deed for the same 
property. -A copy of said deed, dated December 16 aes is filed in 
this record. 7 

Therefore, Duncan L. Clinch, when he aeadined an interest in said 
property under the deed aforesaid, knew that the survey of 3000 acres. 
in ‘*Cone’s hummock” had been aapulied by the supreme court of the 
United States. It, must also be conclusively presumed that Duncan 
L. Clinch after November 2, 1835, knew that Williams’ survey of the _ 
additional 8000 acres had been made, and had been coufirmed by the 
superior court in Florida. 

At the next session of Gonmrass. which began in December, 1335, 
Dunean L. Clinch procured the passage of an act entitled ‘“‘An act for 
the relief of Dunean L. Clinch.” 

It was approved July 2, 1836 (6 Statutes 676). Said act 
authorized Duncan L. Clinch and John H. McIntosh assignees of George J. F. Clarke 


to enter at the minimum price for which the publie lands are sold, (to wit, one 
dollar aud twenty five cents per acre), a tract of land in East Florida, containing 


- three thousand acres in Cone’s' or Moody hummock, south of Mizzell’s lagoon, 
in lieu of the same quantity of land (to wit: 3000 acres), confirmed 


6 onan in another place, . . . . upon their filing in the office of the reg- 
. ister of public lands for the district of Kast Florida, a eee of all their 
right, title, claim and demand in and to the land last mentioned; : 


meaning plainly: Three thousand acres of the land confirmed to iets 
(i. e. to their alleged assignor George J. F. Clarke); and in lieu of which | 
the privilege of buying 3,000 acres at Cone’s hnmmock, was granted 
. them by Congress. By the terms of the act Clinch and McIntosh were | 
| ae to accept the offer of Congress or decline it as they might see fit. 
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But they could accept it only by the performance of a condition. prece- 
dent, to wit:. “Upon their filing in the office of the register of. public 
lands for the district of Hast Florida, a relinquishment. of all their 


right, title, claim and demand in and to” three thousand acres ont of _— 


the 16,000 acres of land confirmed to George J. F. Clarke under and by: 
virtue of the decree of the supreme court of March 12, 1834. There is 
nothing in the record before me tending to show that McIntosh had 
any legal estate or interest in the premises. It seems that Clinch — 
married one of MeclIntosh’s daugiters, and that McIntosh was the 
grandfather of Clinch’s son, the present applicant. (See the affidavit 
of Jobn Houston M. Clinch filed in this Department on September 27, 
1887), ar : 
—  Dunean L. line well knew that lis estate and interest in the 
premises, was exclusive of McIntosh; and that he was obliged as a 
condition precedent to the assertion of any right under the act of July 
2, 1838 aforesaid, to file his relinquishment of “the same quantity of 
lana, ” out of the “mill grant”, or ‘Bayard tract.” On November 3 
1838, he, (ignor ing McIntosh), filed in his own name in the Land Office 
ab St. Augustine an application in the following words: : 
I, Duncan L. Clinch of Camden county, Georgia, do hereby apply to purchase the 
following parcels of. public land granted to me by special act of Congress approved 
. the 2d day of July A. D. 1836, amountiug to three thousand acres.to be taken up in . 
. Cone’s or Moody’s hummock south of Mizzell’s lagoon west of the river St. John, by 
pre-emption, in lieu of three thousand acres on the St. John’s river and situated on 
the west side of St. John’s river, commonly known as the “ Bayard tract;” a relin- 
quishment of the same having been filed in the Land nate at St. Augustine district 


- of East Florida. 


(Then followed descriptions of ten subdivisions). 

Aud the register certified the application. 

On tlie same day, to wit: November 3, 1838, Duncan L. Clinch paid 
to the receiver $3760.42, and took from hits a en in the following 
words: 


' Receiver’s Office, St. Augustine Nov. 3d, 1838. 
Received from Duncan L. Clinch of Camden county, Georgia, the snm of three 
thousand and seven. hundred and sixty dollars and forty two cents being in full for » 
the following parcels or lots of land granted to him as a pre-emption to wit: 


(Here follows list of subdivisions). 


Being three thousand and eight acres and thirty four hundredths situated in Cone’s 
or Moody’ S hummock Alachua county, at the rate of one dollar and twenty five cents 
per acre. 

— And on March 10, 1845, a patent was. ieee to Duncan L. Clinch Jor 
said 3003.34 acres of land, applied for and. paid for as aforesaid. 

It now appears that the signature of Duncan L. Clinch is not written 
on the face of the application. It also appears that the ‘“relinquish- 
ment” required by the act of July 2, 1836, and referred to in said appli- 
cation as “having been filed in the land office at St. Augustine district 
of Hast Florida,” has been lost or mislaid, destroyed or purloined, and 
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cannot be found. Whereupon.John Houston M. Clinch, the applicant 

here; claims that he is entitled to a patent for the.whole of the 16,000 
acres of land embraced in the Spanish “mill grant” of April 6, 1816, 
in addition to the 3008.34 acres of. land patented to his father Duncan. 
— I. Clinch under the act of July 2,1836. In his letter of December 15, 
1882 to the Commissioner of the General Land Office, he claims not 
only said tract of 16,000 acres, but also another tract of 1000 acres 
lying within the boundaries of the larger grant, but not being part 
thereof,—not having been included in the confirmatory decree of the 
-court—He reiterated said claim in another letter to the Commissioner - 
dated April 2,1883. In his affidavit filed i in this Penne on ‘Sep- 
tember 27, 1887, he makes oath: | 

| That-affiant was executor of the will of his father General Duncan L. Clinch, and’ - 
administrator of his grandfather General John H. McIntosh, and inherited from his 
- father with the other heirs, the Clarke “mill grant”, and the 3000 acres entered by 
_ his father under the act of Congress of July 2, 1836; and that he never heard that 


a relinquishment had been effected by them or eae of them, of 3000 acres from 
the inill grant. | 


The third assignment of error filed with his appeal to this Depart. 
Inent, is aS follows: 


III. The Commissioner erred i in assuming that the private pre-emption act of J uly — 
1836 (6 Statutes 676), required Dunean L. Clinch and John H. MeIntosh to file with 
' the register a relinquishmeut. of 3000 acres of the Clarke ‘Mill grant” as resur~ 

veyed by Rar and erred in assuming that they made such relinguishment. | 


On page 17 of the ee brief of. his attorneys, the present appl | 
cant: agali insists : 

First, that the alleged’ aopleanoa by Clinch (sateen L.) of November 3, 1838, was 
wrong in reciting that a relinquishment had been made of 3000’acres on the Saint 
John in the Bayard tract; and wrong in reciting that the relinquishment had been 
filed in the Saint aehstine land office. 7 

Second, that (Duncan L.) Clinch’s letter of July 24, 1843, was wrong in saying 
that he had complied with all the requirements of the act of 1836. 
 Lhird, that Commissioner Sparks was wrong in relying upon the deceptive recitala 
in the paper of November 3, 1838, and in the letter of July 24, 1843: 


Fourth, that Commissioner Blake, on whom the construction and enforcement of 
the act of July 2, 1836, was devolved, reqnired and construed the act of July 2, 1836, 
to require, a relinquishment to the United States of the tract at Cone’s hummock: 

That is to say, that Clinch and MeIntosh should relinquish to the 
United States the very land which the act authorized them to purchase 
from the United States, in lieu of the same quetnly of land to be - 
relinquished from the mill grant! 

This Department will not entertain a proposition SO abana. Tt will . 
not permit Houston Clinch to allege that his ancestor under and 
throngh whom he claims, fraudulently procured a patent for 3008.34 
acres of land by means of “deceptive recitals.” He will not be suffered 
to allege that his ancestor did not in good faith “comply with all the 

requirements of the act of 1836;” nor to deny that the “relinquish- 


136. = DECISIONS RELATING TO THE PUBLIC LANDS. 


ment was duly filed in the office of the register of public lands for the 
district of East Florida.”. The meaning of the act of July 2, 1836, is 
too plain for serious discussion. This Department conclusively pre-.— 
~gumes that Duncan L. Clinch:and John H. McIntosh did file a good — 
and sufficient deed relinquishing to the United States 3008.54 acres of 
Jand out of the eight thousand acres which were located and surveyed by 
_ Williams, and confirmed by the superior court of East Florida in the 
year 1835. The land so relinquished became on March 10, 1845, the 
date of the patent to Clinch, a part of the publie domain. 7 
‘There is no room for dispute as to the boundaries of the “mill grant.” — 
Buckley’s (sometimes called Governor’s) creek is one; St. John’s river 
-is another; the third and last boundary is the straight line herein- 
before discribed. In the year 1849 Deputy Surveyor David H. Burr, 
under contract with the Commissioner of the General office for public 
- purposes, located and resurveyed said straight line. . Both Williams (in 
1835) and Burr (in 1849) started on St. John’s river, at Narrow Bay, at 
a cypress tree marked with a cross, and ran the line N. 72 W. to Buck- 
ley’s creek. The public surveys were adjusted to and closed upon said 
line; and the plats made in accordance therewith were approved by the 
surveyor general. Since 1849, the location on the ground of the straight 
_ Jine confirmed by the superior court in Florida, has been a matter of 
public record in your office. All of the land included between Buckley 
creek and St. John’s river north of that line, (exclusive of the thousand 
acre tract delineated on Williams’ plat and also on the official map), 
was, by the judicial decree of November 2, 1835, confirmed to George 
J. F. Clarke as and for sixteen thousand acres in satisfaction of the 
Spanish grant of April 6,1816. The alleged diserepancies since dis- 
covered as to lines and acres, are immaterial. | 
' There is in this-record sufficient evidence to show that Duncan L. 
Clinch in his life time acquired by sale and transfer from George J. F. 
Clarke, the 16,000-acres of land contained in the “mill grant;” and 
that said Clinch relinquished to the United States 3008.34 acres of 
land part of said 16,000 acres. Your office will therefore cause to be 
surveyed and cut off from said “mill grant” three thousand and eight 
acres and thirty four hundredths of an acre (exclusive of any part of 
the one thousand acre tract aforesaid); by locating and marking a line 
- north of and parallel to the straight line aforesaid which appears upon 
- the official maps as the southern boundary of said “mill, grant”; and 
will cause the public surveys to be adjusted to and closed upon the 
new line so located and marked. Your office will then issue in the . 
name of Duncan BL. Clinch a patent for all the lands included within 
Buckley creek, St. John’s river, and the new line aforesaid as bound- 
aries, as and for 12,991.66 acres of land; describing the same also. as: 
usual according to the official maps. (See U. S. Revised eae - 
section 2448, and the case of Joseph Ellis, 21 L. D., 377). oe 
It apROAts by the public records See American State Papers Volume 7 
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Ds page 376, No. 33 in Report No. 1, and p. 380), that in pursuance of a 
Spanish aiden of survey dated October 7 , 1816, (and of a concession. in 
1817 and a royal title in the month of agus 1818), one thousand 
acres of land on the west side of St. John’s river opposite Picolata, 
were surveyed for and to George J. F. Clarke by A. Burgevin; and 
that said land and survey were confirmed to said Clarke by C. Down- 
ing, register, and W. H. Allen, receiver, under authority of an act of 
Congress of May 23, 1828 (4 Statutes 248). Clarke’s claim and title to 


said thousand acres were again confirmed by the act of May 26,1830. 


(4 Statutes 405). There is not sufficient evidence in this record to show 
that Clarke in his life time aliened or transferred his estate in said 
lands; and there appears no reason why patent therefor should not be 
issued. Your office will th erefore issue a patent for said thousand acres 
of land in the name of George J. F. Clarke. The survey delineated on - 
the plat of Williams made in 1835, does not exactly correspond with 
- the’ survey made by Burr in 1849, and delineated on the official maps 
of T.6 S., RB. 26 E., approved July 7, 1849, and of 1.7 S., B. 26 E., 
approved June 19, 1851. The record shows that all parties claiming — 
interests are content with the delineations on the official maps, eau | 
your office will follow them in issuing said patent. 

Your office decision of February 3, 1887, is hereby modified in accord- 
ance with the foregoing opinions and directions. 


eee ened 


REPAYMENT-—ENTRY ERRONEOUSLY ALLOWED. | 
W. EE. McCorp. 


In case of an entry that is ‘ ‘erroneously allowed” for land not subject thereto, and 
canceled for that reason repayment may be eraeted without angry as to the 
‘truth or falsity of the final proof. 


7 aeeae® pmen: to the Commissioner of the General Land Office, July 
13, 1896. 7 (J. L. McC.) | 


On] May 2, 1893, May Campbell made timber aa entry for the N. 4 
of the SE. re of Sec. 8, T, 49 N., R.6 W.,, Ashland land district, Wis, 
consi. | 

On J anuary 25, 1894; your office directed the local officers to notify . 
Miss Campbell that aad entry was on that date held for cancellation, 
for the reason that it was “offered” land, and not subject to entry under 
the timber-land act. Such notification was transmitted to claimant’s 
address at Iron River (given in the entry papers as her residence), but 
it was returned unclaimed. Your office, therefore, on June 8, 1894, 

canceled the entry on the records of your office. © 

On September 1, 1894, W. E. McCord, claiming to be owner of the 
land described Pirouph ‘puiohase from Miss Campbell, applied in due 
form for repayment of the purchase money, fees, and commissions. -This 


138 DECISIONS RELATING TO THE PUBLIC LANDS. 


application your office, by letter of October. 10, 1894, submitted to the 

Department, which returned the same approved, on Nevonbo: 13, 1894. - 

In order to obtain repayment it- was necessary according to the regu- 
lations of your office, to snbmit “properly authenticated abstracts of 
title, or the original deeds or instruments of assignment” (General Cir- | 
cular of October 30, 1895, page 98). Upon examination of the deed and 
abstract of title it became apparent that such deed had been made and 
 execnted by Miss Campbell prior to her making final proof and receiy- 

ing final certificate. Your office, therefore, by letter of June 26, 1895, 

re-submitted the case to the Department, with the suggestion that, as 
said final proof was false, the allowance of the application for KODA 
ment be canceled. 

The Departinent ther efore, on August, 12,1895, canceled the ape oval 
of said McCord’s application for repayment. — 

On August 20, 1895, your office notified the local officers that 
MeCord’s said ap alicnon was denied, for the reason above suggested, 
to wit, that Miss Campbell's final peor upon which her entry was — 
‘based, was false. 

eon this action MeCord, the sranieree. has appealed. 
Section 2362 R. 8. fain os repayment upon satisfactory proof 
“that any tract of land has been erroneously sold by the United States, 
so that from any cause the sale cannot be confirmed,” and Sec, 2 of the 
act of June 16, 1830, provides that the Secretary of the Interior shall 
cause fenaraent to be made, “when from any cause the ontr y has been 
erroneously allowed and cannot be confirmed.” — 
In the case at bar the entry of the land in question under the cues 
land law was “erroneously allowed and cannot be confirmed;” it is 
therefore embraced within the class for which repayment has been pro- - 
vided and directed. | 
It is true that the Department has repeatedly held that « repayment 

_ will not be allowed where an entry is canceled on account of its fraud- — 

ulent character” (Lydia. Kelly, 8 L. D., 322, and many other cases). 

But in the case at bar the entry was not canceled ‘‘on account of its _ 

fraudulent character.” It was canceled for a reason for which the law 

_ authorizes and directs repayment. In view of this fact it is not 

material whether Miss Campbells affidavit is true or false, and that - 
question will not be inquired into. | 

In my opinion repayment should be allowed. ~The decision of your © 

office i is therefore reversed, — | 


DESERT LAND CONTEST—RECLAIMED TRACT. 


NILSON v. ANDERSON. 


- The mere fact that a tract of arid land is traversed by an irrigating canal is not 
sufficient in itself to constitute reclamation thereof, nor take it out of the class 
of lands subject to desert entry. - 
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Secretary y Smith to the Commissioner of the Gener al Land. Office, July 
18,1896. = (B. B., Jr.) 


The case of ipuik Nilson, contestant, against Gustave H. Anderson, — 
- on appeal from your office decision of August 8, 1895, holding that the 
$$. ¢ of Sec. 9, T. 56 N., Bh. 9 EL, N. M. P. M., Del Norte,.Colorado, land 
district, for which tract the latter made desert land entry No. 10 June 
11, 1891, was desert land at the date of said entry, that the entry 
should remain intact, and that Nilson’s contest be dismissed, has been 
duly considered. | 

Nilson having initiated contest against said entry, September 11, 
1894, alleging that the tract was not desert land at the date of tie 
entry: having been reclaimed by sub-irrigation from the Empire Canal, 
- at and prior to that date, a hearing between the parties was duly had 

- November 17th to 20th, 1894, which resulted in a decision by the local 
office, February 15, 1895, in favor of contestant. The history of the — 
case, not already indicated herein, is so fully set out in your office 
decision, as are also the facts and the law applicable thereto, as to 
make recital thereof here, at length, unnecessary. The allegation of © 
_ the contest affidavit, as above stated, presents the only issue ‘in the 
case, 

' J find the facts to be substantially. as set out in the decision now 
appealed from. ‘The only water shown to have been brought. on the | 
and is that carried by the Empire Canal, which crosses the W. 4 of - 
the SW. 4 of said section from northwest 4 southeast so as to leave © 
about HrictyAve acres of the tract on the westerly side of the canal:. 

From the line of the canal the land slopes to the eastward, and along 
its eastern border there is some sub-irrigation. from the canal. The tes- 
timony is decidedly conflicting as to whether such sub-irrigation is 
sufficient. for trees, and to supply moisture enough for grass so as to 
produce an average crop of hay upon the land sub-irrigated, and as to 
the area of land sub-irrigated. The most reliable of the testimony, 
that of witnesses whose ranches or farms border on the land, and who 
have experimented in the premises, is that, except upon the immediate 
margin of the canal, trees cannot be grown by sub-irrigation, and that 
hay, or any other peu curpaial crop, cannot be Shes srown upon. 
the tract in question by that means. 

The region, and the tract in question, are naturally arid, desert Jands 
upon which neither trees nor crops of any kind: can be successfully: 
grown without irrigation. No system of laterals or ditches from the — 
said canal, or any other source of water supply, was in operation, or 
had been projected, so far as appears, upon this laud, when Anderson 
~ made his entry. The Department agrees with the conclusion reached 

by your office that under all these circumstances the mere fact that an 
irrigating canal crossed one corner of this tract of three hundred and 
twenty acres of otherwise desert land, did not, of itself, constitute a — 
reclamation of the tract and take it cut of the class of desert lands. 
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_ ‘This case is readily distinguishable from that of Dickinson v. Auer- 

bach (18 L. D., 16), cited by appellant. In the latter case water had . 
been experimentally, at least, by a system of laterals and ditches, con- 
ducted over each forty acre subdivision of the land, and. the irrigation. 
of the land at any time was subject to the will of the entryman. The 
Department held that it was proven in that case that the entryman, 
‘had actual control of a sufficient water supply,” and, therefore, the 


reclamation of the tract had been potentially effected. In the present — i 


ease nothing of the kind had ever been done upon the land by any one 
when Anderson made his entry, and the land was as substantially 
desert land as if the Empire Canal had not touched its borders. 

Your office decision is affirmed ; Anderson’s entry will remain intact, 
and Nilson’s contest be dismissed. 


EVIDENCE—PRACTICE_—NOTICE OF CONTEST—FRAUDULENT ENTRY. 
McGRADE 2. MURRAY. 


Rule 35 of Beadtide figes not require a commission to issue to the officer who may be 
designated to take evidence thereunder. 

In the notice of contest issued by the local office the char ges as laid i in the informa- 
tion need not be set out in the language of the informant; it is sufficiont if the 
grounds and purpose of the contest are stated briefly. | 

An entry made in the interest of another is fraudulent and must be canceled. 


Scoretary Smith to the Commissioner of the General Land Office, July y 
(W. A. L.) - a tA. 1896. : | (di. B) 


This case involves the SEH. 4 of the SE, 4 of section 5, and the NE. 4 

of the NE. + of section 8, T. ey: N., R. 21 “W., Missoula land district, 
Montana, containing siahity acres. 
On April 29, 1891, Edward Murray made homestead entry No. 16 of 
said tracts. In his homestead affidavit dated April 20, 1891, and filed — 
under section 2294 of the Revised Statutes, among other things he 
solemnly swore: 

That he was then residing on said land, and had made a bona fide improvement = 
and settlement thereon ; that said settlement was commenced on February 24, 1891; 
that his improvements ‘gonsisied of a log honse fonrteen by sixteen feet in size, 
containing one door and a window, two acres cleared up, and that the value of the 


same is $250; and that owing to the great distance he was uuable to BpEeer at the - 
district land office to make this affidavit. 


_ On October 27, 1892, Thomas J. McGrade filed his affidavit of con- 
test onan said ‘entry, alleging: se 


. That said Edward Murray has wholly abanaeued: said bribes 

. That he has changed his residence therefrom for more than six months since 

oe said entry ; 

3. That said tract is not sottled upon and ue by said party as required by 
law; and | | 
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. 4, That the said entry was not made in good faith, but ae and for the 
purposes of speculation. 


This affidavit of contest. Was corroborated by Frank Hatton and H. 
G. Swaney. 
On the same day the local officers ordered a re and prepared a 
notice thereof,.on the usual printed form, which was signed by the 
register, and delivered to the contestant for service, in the following | 
words: | | 
- (4-B45.) 


NOTICE. 
U. S. Lanp Orricr, 
Missoula, Mont., October 27, 1892. 
" Complaint daving been entered at this office by Thomas J. McGrade against 
Edward Murray for abandoning his homestead entry No. 16, dated April 29, 1891, 
upon the SE. 4 SE.4 Sec.5 & NE. + NE. + section eight, township 28 north of range 
_ 21 west in Missoula county, Montana with a view to the cancellation of said entry, 
_ the said parties are hereby summoned to appear at the U. S. Land office Missoula 
Montana on the 8th day of December, 1892, at 10 o ’clock.A. M., to respond and fur- 
nish testimony concerning said alleged abandonment, the fostanony: to be used at 
said hearing will be taken before Andrew W. Swaney a U. §. Commnisstoner, at Kal- 
— ispell Montana on December 2, 1892 at 10 o’elock A. M. 
ROBERT FISHER, Legister. 
‘Said notice was aay served on the entryman on November 1, 1892. 
On December 2, 1892, the commissioner by consent ot both parties 
adjourned the taking of the testimony until Monday December 5d; on 
which day the entryman by his counsel filed with the cpus ioues a 
protest in the following words: 


v. | 

Epwarp MURRAY CONTESTER, 
Before U. 8. L. O., Missoula, Mont. Involving Ha. E. - of the NE. 4 of NB. | Sec. 8 
and SE. 4 SE. ee: 5T. 28 N. R21 WwW. | 
Now comes the contestee and objects tio the taking of any testimony i in this contest 


THos. J. McGrapr en | 


_ and moves to dismiss the same upon the ground and for the reason that the court 


commissioner before whom such testimony is to be taken as well as the said Land 
Office has no jurisdiction of the matter—in that— 

First the commissioner has received no commission for taking the same, and no 
affidavit of contest upon which to base the game has been filed with U. 8S. Land Office 
or received by said commission, A. W. Swaney, as required by the statute and rules 
of practice. 

Second any pretended affidavit of contest that may: have been filed with the regis- 
‘ter and receiver of said Land Office specifies only conclusions of law,.and contains 
no specific charges of abandonment, or any other charge. 


| | . . Epwarp Murray. 
The examination of witnesses on both sides, was continued from day 
to day until December 10, 1892, when it was closed. The commissioner 
mnailed the testimony on December 13, and it was received at the local’ 
office on December 15, 1892, (It appears by a receipt filed with the 
papers that the “ohio ant did not pay all the expenses of taking the 
testimony; and that Murray did not pay his part thereof, to wit: the sum 
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of $33.92, until December 12, 1892. This may account for the reten- 
tion of the papers by the commissioner). Neither party appeared. at 
the local office on December 8, 1892, the day which was fixed for the 


hearing; and on December 12th the distr ict officers “dismissed the case 


withont prejudice to the contestant’s commencing the case de nove.” 
On appeal by the contestant your office by letter “H” of March 3, 
1893, reversed said decision, and instructed the local office to reinstate 
the case, and consider it on its merits: of which the par mes were duly 
‘notified. 

| Consequently on April 4, 1894 the local officers rendered their deci- 
sion, recommending that the contest be CEESe and that Murray’s — 
entry be held intact. 

‘The contestant appealed; and on September. 29, 1894, your office 
reversed the decision of the local otlicer s, and held Murray’ s entry for 
cancellation. | 

Murray has appealed to this Depa neats 

‘Bach one of the four charges made in the affidavit of contest is suffi- 
ciently stated. No question is raised as to the first three. The fourth 
charge, “that the said entry was not made in good faith, but fraudu- 
lently, and for the purpose of speculation,” is equivalent to a charge 
that the “entry was fraudulent in.its inception,” and is both broad | 
enough and definite enough to let in any legal evidence of any facts 
and circumstances, tending to prove that the entryman acted in bad 
faith at the time of making his entry. The contestant is not bound to 
make in his charge a recital of his testimony. Indeed the rules of cor- 
rect. pleading forbid such incumbrance of the record. Also see rules 
of practice 36 to 39 inclusive for the duties of local officers taking tes- 
- timony in relation to such a charge. The eutr yman’s eae to said 
_ charge is overruled, 

Rule of Practice 35, under which the ition in this case was taken, 
does not require a commission to be issued to the officer taking it. The 
objection of the entryman in this behalf is also overruled. | 

The entryman further complains, that the notice of the hearing served 
upon him on November 1, 1892, did not contain a recital of all the 
grounds of contest contained in the affidavit of contest; and he, in 
substance, insists, that the pertinency and adinissibility of evidence 
are to be determined, not by the words of the pleading for which the 
contestant is responsible, but by the words of the summons issued by 
the officers of the government, requiring the entryman to appear.and 

-answer the charges of his adversary. Service of the SuMMONS gives © 
- the entryman opportunity for thirty days within which to find out 
the charges made against him. Rule of Practice No. 7 does not require 
the. register and receiver to copy the char ges into their summons. 
It only requires them to “give the name of the contestant; and 
briefly state the grounds and  punbose of the contest.” If the entry- 

man and his attorneys at the time of their appearance to take testi- 
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mony, did not have with them a copy of the affidavit of contest, it was 
their own fault, the result of their own negligence. It does not appear 
that the entryman was subjected to any injury or disadvantage by rea- 
son of the form of the summons. His enjenons: on this account were 
properly disregarded, and are hereby overruled. 

The evidence in this case, on both sides, by a clear and palpable 
preponderance, proves that Murray’s entry was in its inception grossly. . 
and corruptly fraudulent; that it was made in pursuance of an agree- 

ment between him and one Frank Hatton, that he should “hold down . 
the ranch,” and keep up a pretence of residence upon the land, for the 
joint benefit of himself and Hatton, until they could find a purchaser; 
that Murray never was in fact a bona fide resident upon the land; and — 
that all his acts in relation to the land were characterized by bad faith, 

- The foregoing facts are proved by many witnesses. | 

On page 116 of the testimony, Murray as.a witness was asked by his 
own counsel the following question: . 

You may state whether or not, there was ever any agreement or understanding 


between you and Frank Hatton, to the effect that he was to have an interest of any 
‘kind in this land; if so what? 


‘His answer as recorded on page 117, is as follows: 


Well, when I took the land up, Yes sir. It was to the effect that Mr. Allen and 
Mr. Hatton were to have a half interest in the land after I had filed on the land. 

In this, and in many other particulars, Murray fully corroborated 
the testimony of Frank Hatton, who was his- accomplice in the fraud 
perpetrated. | 

Your office decision is hereby affirmed. 


| OTOE AND MISSOURIA LAN DS—DETFERRED PAYMEN'’TS. 
INSTRUCTIONS. 


The Secretary of the Interior has due authority under the law, and by virtue of his. 
supervisory power, to cancel the entries of such purchasers of Otoe and Missou- 
ria lands as are in default in the matter of deferred payments. . 

Directions given for notice to all such purchasers that opportunity will be given 
for payment of arrears with a rebate of ten years’ interest, (as agreed to by © 
the Indians) and that on failure to settle in such manner their entries will be 
canceled. - 


Secretary Smith to the Commissioner of the General Lana Office, July - 
? 20, 1896. . 3 (IL P.) 


By letter of July 18, 1895 (21 L. D., 55), you were instructed by the - 
- Department to direct the register and receiver at Lincoln, Nebraska, 
to call upon those purchasers of Otoe and Missouria Indian lands in 
Kansas and Nebraska, who were in default in payment of either prin- 
cipal or interest for such lands, to pay the respective amounts for which 
they were in arrears, within ninety days from receipt of notice, and to. 
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advise them that in the event of their failure to do 80; their respective 

entries would be canceled. - 
‘Subsequently, on November 9, 1893, you were ‘neta’ to advise 

aid local officers not to take fnal action aS directed in said instruc- 
tions of July 18th (supra), until further ordered, 

~. In addition to the efforts which I had previously made under the va 


of March 3, 1893 (27 Stat., 568), to effect a settlement between the Otoe 


and Maneoaai Indians and the purchasers of their lands in Kansas and 

_ Nebraska, I again, on April 8, 1896, through James G. Dickson, Special 
Agent, submitted to the Indians, under said act, for. their consent — 
thereto, a proposition for such a rebate and adjustment of their differ- 
ences with said purchasers as'in my judgment the principles of equity 
demanded. That proposition was rejected without reservation by the — 
Indians, but from a conference with the Indians which occurred after- 
wards, I was authorized by them to allow a rebate of ten years interest 
to those of said purchasers who would, within ninety days after notice, 
pay the residue of the purchase money and interest: remaining: ‘unpaid 
after the deduction of said ten years interest. 

The apparent delay in submitting the above proposition has been 
occasioned, principally, because of the fact that the jurisdiction or 
power of ‘Hie Department to enforce the collection of the deferred pay- 
ments remaining unpaid by the purchasers of said: lands, has been 
challenged, and a careful investigation of the question presented was 
deemed advisable before proceeding further in the matter. 

It has been held by the Department, in the case of Fleming v. Bowe, 
on. review (13 L. D., 78), that the status of an entry of Otoe and Mis- 
souria lands under the acts of August 15, 1876 (19 Stat., 208); March 
3, 1879 (20 Stat., 471); and March 3, 1881 (21 Stat., 380), was that of 
& pre- emption sate 

The status of an entry of Osage Indian lands andes the act of May | 
21, 1880 (21 Stat., 143), has also been held to be that of a pre- -emption 
entry. See Fleming v. Bowe (supra). 

In the case of the United States v. J siaieon (15 L. D. 442)\—an Osage 
entry—the purchasers were called pre-emptors, and it was held that 
é¢nntil all the preliminary acts required by law have been performed — 
by the pre-emptor he has acquired no right as against the government,” 
citing: Frisbie v. Whitney (9 Wall, 189); The Yosemite Valley case 
(15 Wall., 77). In the case of Hessong v. Burgan (9 L. D., 353) it was 
held that “the settler under the Osage act can have 10 vested right . 
until he has made proof and paid or tendered the required purchase 
. money,” and in the case of Fleming v. Bowe (supra) it was declared 
that no good reason could be perceived “why the entries of the Otoe 
and Missouria lands should be placed in any different category than 
the Osage entries.” That declaration had special reference, however, 
to the application of section 7 of the confir ere act of March 3, 1891 
( 26 Stat. 1095), 
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tn the case of William. R. Sisemore (18 1, D., 44, ,) itis held. 


When a claimant for Osage land under the act of tae 28, 1880, submits eoice of 
his qualifications to enter, shows due compliance with law, and makes his first pay- “— 


_ ment for the land, his right.thereto is a vested interest, subject only to the lien of | 

the government for the apeid ee money; ane: the ma then issued is a - 
‘¢ final receipt.” 
ow And it is insisted that the principlé there shaneintod must be applied 7 
to the purchasers of these Otoe and Missouria lands. ie 
The decision in Sisemore case is based. on the proposition that the - 
Osage act provides that after the first. payment the land shall be sub- 
ject to taxation under the laws of Kansas and for the further reason 
_ that said act specifically provides how the forfeiture provided: therein, 
-- on failure to pay the deferred payments, may be enforced and said. ~ 

deferred payments collected. : But the Otoe and Missouria act (21 


- Stat., 380) contains no such provisions. It provides (section 3) that if. 


the settler fails to make the first cash payment he forfeits all his right. 


to the lands which. he has applied to purchase, but it provides no for- 
feiture in case of default in the deferred payments, nor does it make 
any provision as to how those payments may be collected in case of © 
default. It will be seen then that the provisions of the Osage. act which 
led the Department to make the holding cited in the Sisemore Case, © 
are entirely wanting in the Otoe and Missouria act, and that a pur- _ 
chaser under the latter act can not be held to have “ performed all the | 
preliminary acts required by law,” or to have “paid or tendered the - 


required purchase money, or to have acquired | any right as against. : 


the government,” until the last deferred payment has been made. — 

- The question then presents itself: Has the Department any power to 
; cancel an Otoe and Missouria entry for failure to’ make the deferred | 
payment? The right which the settler forfeits by failure-to make the 


_— first cash payment is the right to purchase, acquired by his settlement — - 


and application. ~The practice has been that when proof of settlement 
- was duly made within ninety days from date of application to purchase, 
| and cash payment being made, the entry was allowed. As the cash _ 
- payment is a condition precedent to eutry, it follows that failure to— 
make said payment would furnish no grounds for the cancellation of an~ 
entry not in existence, but.the right to purchase would be gone and. the = 
tract be subject to pur chase by a subsequent settler. - 
_. She right of the Department to cancel an entry any time before patent, | 
where. failure to eomply with the law, or bad faith on the part of the 
entryman 1s shown, has been decided so often by the Department and 


: the courts that it is elemental, and a reference to authority i in BappOrt a 


thereof will hardly be required. 7 - 
By the act of March 8, 1885 (23 Stat., 3 i1), Con gress granted : an exten- ~~ 
sion of time. to said pur vhasers, expressly stating i in. the last proviso, vs 
but the: time for the payment of the whole of said purchase money shall not be 
extended more than two years” from the time the said purchase monyy became due. 
according to the: original terms of sale under said act. 


1814—yoL 23- 10 
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The question at orice presents itself: Why did Goagtess grant an 
- extension of time for the payment of said deferred -payments if the 
rights of the purchasers were in nowise jeopardized by the failure to. 
make said payment, or that forteiture on. account ot said: default would ' 
not follow? 
By act of August 2 2, 1886 (24 Stat., 214), Congress sated a ood 
extension of time to said purchasers, in which to nake said deferred — 


payments. .Without quoting in full the provisions of the.act last above 
mentioned, attention 1S called to the last, two provisos thereof, which — - 


are as follows: 


Provided, That all other provisions in the acts above mentioned, ‘except as changed } 
and modified by this act shall remain in full force: -Provided fur ther, That no for- .- 
feiture.shall be deemed to have accrned solely because of a default in payment of 
principal or interest becoming due April thirtieth , eighteen hundred and eighty-six, . 
if the interest due upon said date shall be ae ith Sey caye after the passage — 


of this act. 


It will be observed that the first of the two provisos above roe | 
refers specifically to the two acts mentioned in the body of the act of 
August. 2, 1886 (supra), namely, the Otoe and the Omaha acts. It may © 
be conceded for the sake of argument that the payment of interest 
referred to in the last proviso, referred to the purchasers of Omaha 
lands, but inasmuch as the first proviso quoted referred to the two acts, 
it must be admitted, by every rule of statutory construction, that the ~ 
last proviso referred also to said acts, and the logical inference is, that 
Congress intended that any other default in payment provided for in’ 
either of said act, would render the party in default liable to a forfeiture 
of his entry. This is so clear to my mind that Ido not deem a further 

discussion of it necessary. It is incredible to believe that Congress 
intended that by making a first payment the purchasers of these Otoe 
lands should thereafter be granted absolute immunity from any liability 
because of default in the deferred payments, or that it intended that 
- the Secretary of the Interior should be compelled to bring them into | 
court to enforce the collection'of said deferred payments. To so hold 
would be to hold that, in this instance, Congress had departed from the > 
policy parsued by it in every other. instance where it provided for the - 
sale of Indian lands for their benefit. | 
But it might be further stated that the right of the Secretary of the 

Interior, under the supervisory power conferred on him by law, to can- ” 
cel entries independent of or for.other reasons than those specifically 
mentioned in. particular statutes, upon a proper showing, has been 
decided by the supreme court of the United States. See Hessong v.__ 


Burgan (9 L. D., 353, at 359); Lee v. Johnson (116 U. S., 48); Buena a 


Vista County 2: Railroad Co. (112 U. S., 163). 
Iam fully persuaded, therefore, of the power of the Secisiary of the . 

Interior to cancel the entries of these purchasers of Otoe and Missouria 

lands who are in default in the deferred payments. 

| Tt has been going on twelve years since ces of these deferred 
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| payments sonancneee: ‘including four years of extension seanted Dy. 
Congress, and during that time the two acts extending time of payment. 


and thé act.of March 3, 1893, are the only legislation of aremedial 


character that has been passed by Congress. And during all thattime — 
the settlers have been in possession of these lands and have received — 
the benefits of the rents and profits thereof without any accounting. | 
Surely they can not complain of a want of considerate treatinent, but 


- the Indians have certainly a rig ht to- complain. of the delay on the part _ Bee 
of the government in collecting their money. It is earnestly hoped — : 


| that the very liberal proposition authorized by. the Indians, which prac- 


"tically concedes all. the settlers have asked, will be accepted by them 
_ and the settlement of this vexed question accomplished. 


You are therefore hereby instructed to direct the local officers: at 


Tincola to. notify those purchasers of said lands who are in arrears on. : 


_ the deferred payments therefor, that all those who within ninety days - 
from notice make. settlement in full, a rebate of ten years interest on 
the amount of. principal and interest ‘ane at the date of settlement, will 
be allowed them; and to also notify them that on their failure to: settle | 
as proposed, within the time prescribed, their entries will be canceled. 


BENESEH ¢. KALASHEK. 


. --Motion for review of departmental decision of f May 13, 1896, 22 1. Ds 
530, denied eka Secr suey Smith, July 23, eae 


STATE SELECTION: —ADVERSE, surTLEMENT RIGHT. 


“KENT 0. STATE OF. IDAHO. 


The jcerontell Tight of saisotion epataned upon the State by the act of March 3, — 
1893, is not operative as against bona fide settlement rights existing at the time 
the pe of eens is flee in the local office. _ 


| Seoretary y Smith to the Commissioner of the. General Land + ont ice, Jay 
| - a | 23, 1896. vr (Ww, us 


| On Ju: une 30, 1894, the State of Tdaho sleeted: among other lands, the 
W. & of the Nw. ; and the NW. 4 of the Sw. 4+ of section 9, and. 
the SE. 4 of the NE. 4 of section. 8, township 39 N., range 2 EH. within 


_. the land: district. of Tiewistou, nader the grant for the support and. | - 
- maintenance of the insane asylum, conferred by section 11 of the act of. - 


July 3, 1890, entitled “An act to provide for the admission of the State 2 
of Tae into the Union,” (26 Stat. 215). By the act of March 3, 1893. 
(27 Stat. 572-592), the State was given a preference right over any 


- person or corporation. to select such lands for a period of sixty days. 


_ after they have been surveyed and. declared to be subject to entry, such. ae 
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right not to accrue agaist bona: fide homestead and pre- -emption set- 


tlers at the date of filin g of the plat of survey in the local office. The 
— plat of township’ 39, supra, was received at the local office on May 4, 


~- 1894, and was officially filed so that the lands became subject to Pane | 


on July 2, 1894. 
On Jd aly 16, 1894, ‘Mace EK. ent Tied to ‘nits homestead aoe of 
the. above described tr acts, alleging settlement in April, 1894, but his 


> application was rejected for couflict with: the State’s selection. On 


appeal to your office a hearing was ordered; and duly held, and the 
State has now appealed from the decision of. your office, cine that - 
of the register and receiver, holding. its. selection for cancellation. 
The testimony shows that Kent settled on the land in the latter part’ 
of April, 1894, and took up his residence thereon in the following 
month, so that he is protected by the Bross? of the act of March 3, 
| 1893, supra. | , 
| “The decision of your office i is, therefore, afiirmed. 


eel 


CULLOM vo. HELMER ET AL. 


Motion for review of departmental decision of March 27, 1896, 99 
LL. D,, 392, denied by Secretary Smith, a 23, 1896. : 


Eo’ 


\ 


SWAMP GRANT—CHARACTER OF LAND—APPROVED LIST. 
DREWICKE v. STATE OF MINNESOTA, 


When the field notes of survey show that land is swamp in character, and it is 
listed as such, by the State, and the list approved, it will require positive evi- 
dence, by witnesses thoroughly cognizant of the condition of the land, at or near 
the Gave of the grant, to justify revocation of the approval. 


| Seoretary Smith to the Commissioner of the General Land Office, July 
23, 1896. 7 (GC. R,) 


On J uly 14, 1894, ore enz Drewicke made homestead entry No, 12,698 | 
for the SE. 4 ‘of Sec. 7, T. 120 N., BR. 41 W. , Marshall, Minnesota, “sub- 
ject to the swainp land claim. of the State of Minnesota as to N Bg 
SE, 4.” . | 

He submitted final pont April 9, 1895, aS per adv onnisenieal? paue 


7 made, and on May 14, 1895, final cer tificate 7479 was duly issued. 


It appears that on J anuary 3, 1896, your office directed a hearing to 
determine the character of the land. At the hearing the State and the 
homestead entryman were notified. The State made default; Drewicke | 
appeared and with him two witnesses. After evidence was taken, the. 
register and receiver. decided that the ee was “never swamp or: 
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| subject i selection or claim ” by the State, and accordingly recom: 
mended that the entry remain intact. | 
_ Your office letters of March 9, 1896, addr essed to the erence res 
ident attorney and to the register th) receiver, recalled and. rescinded be 


. the letter ordering a hearing. ‘This action was taken because it was — 7 


discovered that the tract was in a list of swamp lands which was 
approved by the Secretary of the Interior on February 3,1872. _ 

- The tract was omitted fr om the patent that subsequently issued to 
the State on the approved list (June 23, 1874), for the reason that it 
Was in. certain railroad limits. The company after wards relinquished 


— its claim to the land, and. the same would. have been patented tothe 
_ State under. the order of appr ‘oval but for the conflict with Mr. Dr e; 


wicke’s entry. 7 
Your office letter (KY) of May 25, 1396, qranscis a. Sette festa . 


the entryman’s. attorney, asking for the revocation of departmental 


_ approval of February 3, 1873, as to the tract in question. 


. The petition, which is sworn to, alleges from information: and belief ; | 
= that the land was not at date of grant, and is not now, of the character | 


| contemplated in the swamp land act. The petition is supported by - 7 


three affidavits, stating, substantially, that affiants are now and have 


been “for many years last past,” acquainted with the tract in question; oo 


that the same is “dry, sandy soil, and. fit: for cultivation without artifi- 

cial drainage, and wholly free from periodical overflow” at all seasons; 
that the greater part of the same has been. br oken and cultivated. to 
crop; that the same at date of grant (Mareb 12, 1860,) was dry, &e. s 


that the approval of the ue. to the bale was the result of pave or rh 


7 ‘mistake. | 
The Attorney- General of the State of Mnimasots insists that: the 


7 7 showing made by petitioner is insufficient to justify setting aside the . 


_ approval of the land to the State, es asks chat pee issue pape said | 


che approval. 


| An examination of the plat and “ete notes of your office shows that ; 
- the greater part of the tract in question is “level marsh.” | . 
_ At the hearing, the or der for which was set aside by your office, the | 


7 entryman (Drewicke) testified that he-had known tlie land two years. 


_ The following question was asked him: “What is the nature of this 
land with regard to swamp; is it wet? A. Before I. went there it was 
a lake; but itis all dry. Tt is level nice land. The whole quarter is it 


‘for cultivation.” 


Charley Kathmarek, ae forty years, ‘testified ‘that he lives two 


miles trom the jand,. ond has been.-well acquainted with it for eight -_ 


‘years; that he does not “ think” that the land was ever im a swampy 
condition in past twenty-five years. 


John Hanky, aged sixty-five years, swears that ne: has known ‘the “~ | 
land for seventeen years; that there has been water in wet seasons; 3 


but no water on land | for ten years. Does. not know whether it has . 
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- been swampy in last Pie Fe years; but it has not. been swampy 
since he knew it. | 
The three affiants, whose affidavits accompany “the motion, failed to | 
state how Jong they have known the land. | . 
<The State of Minnesota obtained its grant of swamp lands byt the act 
of March 12, 1860 (12 Stat., 3). , 7 
The provisions of the act approved September 28, 1850 (9 Stat. , 519), 
‘applicable to the State of Arkansas and other States, were extended 


- | to that State. | 


By the act of 1850 it was made the mas of the Secretary of the Inte: 
 yior to make out an accurate list and plats of the lands described (i. e., 
“ the whole of those swamp and overflowed | lands made unfit thereby | 
for cultivation”), and transmit the same. to the governor of the State, 
and at the request of said governor cause patent to be issued to the 
State therefor. | 

The State of Muinesota’ sieciad to take ‘ie field notes of the : survey. 
as a basis for selection, and, as above seen, those held notes show the 
land ‘to be swamp. 
~The approval of a list of swamp land sueedons by the Secretary of 


the Interior is a judgment by the proper tribunal that the ‘land is of. the 


character contemplated in the gr ant; the certification of the lists after 
the. approval is only a ministerial set, and when this is done, patent 
‘issues on the request of the goveruor. Before patent issues, however: 
the Secretary of the Interior has jurisdiction over the lands, and may, 
upon proper showing of fraud or mistake, set aside an nou of 
swamp land selections. State of Wisconsin v. Wolf, 8 L. D., 555. 

- But when the field notes of. the publie sur vey show that the. land is 
swamp, and the same is listed by the State as inuring thereto under 
the grant, and the list has been approved, it will require positive evi- 
deuce by witnesses thoroughly cognizant of the condition of the land, 
at or near the date of the grant, to justify rescinding the order of 
approval. The testimony must be from personal knowledge and con- — 


‘tain such a description of the Jand as to leave no doubt that the field © 


notes do not correctly describe the land as of the date when the survey 
was made. | | | | 

The affidavits accompanyin g the petition fail 1 this necessary respect; | 
not one of the affiants gives the date when he first knew the land. It 
is possible that the land ‘by cultivation and drainage has been eeaees 
to a fair state of cultivation. | — 
~ The survey (nade in 1866): shows the land. to. be: swamp,. and if the . 


: field notes correctly describe the land, the same belongs to the State. 


Petitioner has jailed. to present ack facts as-will justify a second ; 
hearing for the purpose of impeaching the correctness of the deserip- 
tion of the land as given in the field notes. | 

The petition is, therefore, denied, and the entry will be caneéled as to | 
the sory acre tract | in question. , 
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‘PRICE OF LAND—REPAYMENT—ACT. OF JUNE = 1872. 
CLINTON GURNEE (ON REVIEW). 


| The ae of the Iuterior, by virtue of the discretionary authority sentinea by _* 


the act of. June 8, 1872, having fixed the price of the lands. therein referred to 


-at two dollars and. fifty cents per acre, and such price having been paid, it will 

not now be held; on application for repayment, and the showing made there- 
_ under, that the discretion of the Secretary was exercised. under a mistaken 

apprehension as to the tr ue status of said lands. ea : 


: Seoretar y Smith ‘to the Commissioner of the Gener ah Land Offee, ili y 
- 83, 1896. (J. L, Mo.) 


’ Counsel for Clinton Gdiise. ie filed j in his behalf a motion for review. 
of the departmental decision of August 29, 1895 (21 L. D., 118), deny-— 
ing his. application for repayment of moneys paid in excess of single — 


| 4] minimum, upon five cash entries in T. 31 acs R. aa i., M. D. M., San: —s 
Francisco Jand. district, California. . 


The lands in question weré originally located. with Chippewa half. 
breed scrip, issued in-supposed accor danice with the seventh clause of — 
article 2: of the treaty of September 30, 1854. (10 Stat., 1110), The 
supreme court of California subsequently decided that id scrip was 
issued without authority of law, and was void. On June 8, 1872 (lv 
Stat., 340), Congress passed an act’ authorizing ome purehase of said. | 
lands by the locators of said scrip, 58 ie, | 7 
at such price per. acre as the Secretary of the Interior shall deem equitable and 
- proper, but not at a less price than one. dollar and twenty -five cents per acre. 
e. In pursuance of the above act, Clinton Gurnee, upon showing him- 
~ self. to be the “bona fide owner” of the lands located with Chippewa = 

half-breed scrip Nos. 30 B, 163 C, 174 ©, 222 ©, and 235 ©, was allowed. 
to. purchase the same for ae He afterward applied for repayment, 
on the gronnd that the double-minimum charge was made upon the pre- 
. sumption that the land was within the granted limits: of a. railroad; 
but that, inasmuch ¢ as such was not the fact, 81. 25 per acre should be 
refunded. : 

Your office, however, by letter of February 93, 1894, » rejected his 

application, on the ground that, 


at the date of said entries, the price. ‘paid was the proper price per acre without 


i ‘regard to the situation of the lands as to railroad limits. 


Counsel for Gurnee appealed from said office decision; ‘but the De. 
partment, on August 29, 1895, briefly affirmed. it.  Contisel for Gurnee — 


has now filed a motion for review, contending that Secretary Delano 


charged the double- ‘minimum price only because of his understanding 
_ that the land was within the granted limits of a railroad. 


A ‘careful examination of the record. does not, in my opinion, show | 


clearly that Secretary Delano was influenced in fixing the price for 
the lands here in ao oy by the supposition that they were 
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: situated within railroad limits. ‘It would seem that he Saiopied this iii 


for his guidance when fixing the price of the Jand so sold in Minnesota; 
but he states no reason when fixing the price of these lands in Cali- -_ 


fornia, and may have been controlled by entirely different considera- 
— tions. ‘Whatever may have been his reasons, it is sufficient to say that. 
he exercised the authority conferred upon him by the act of Congress, | 
and fixed the price of these Jands at two dollars and fifty cents per 
acre; and having done this, and the amount so fixed having been paid, 
I doubt the propriety, even if. the authority be conceded, to hold, at 
this late day, that he exercised his discretion under a mistake. | 
The motion for review is accordingly denied. 


- SOLDIERS? ADDITIONAL HOMESTEAD—CERTIFICATION or RIGHT. 7 
| EvizAu C. Purman. _ | : 


There is no statutory authority for the certification of soldiers’ additional homestead 
rights, nor is such action necessary to the exercise of the additional right of 
entry either by the soldier or his transfer ee. 


Se coretary Smith to the Commissioner of ie General Land Office, August 
(W. AL.) 4, 1896. 7 (G.O.R,) 


On May 19, 1868, Elijah . Putman made homestead entry, No. 918, 
for the Si. i of the NW. ¢ of Sec. 1, T.5 8., R. 27 W. | Washington, 
Arkansas; final certificate No. 553 (Gamélen series) was iseaea Febru- 
ary 17,1875. The entry was patented August 20, 1874. 

On May 20, 1878, J. Vance Lewis, of this city, filed in your office an 
application for the issuance of a certificate of right to Putman, whose 
military service was alleged to be in Co. D., 4th Arkansas Cavalry. 

This application was rejected by your office letter (“*“C”) of July 17, 
1878, for the reason thatthe War Depar tment reported that there was 
no fe ard of the military service, as alleged. | 

On April 6, 1894, Messrs. Smith and Shields, attorneys of this ‘ity, 
applied for tie certification of Putman’s right to make soldier’s addi-. 
tional entry under section. 2306 of the Revised Statutes. Oo -_ 
_ Your office thereupon called upon the War Department, which, under. — 
date of April 12, 1894, , verified Putman’s allege’ military ser vice as 
follows: 


Elijah C. Putman was sunelied November 19, 1863, at Banton Arkansas, for one 


23 “year or during the war, and mustered into service as private in'Co, ‘D’ 4th Reg’t : 


_ Ark, Cav. (Col. Fishback’s Cay.), January 7 (, 1864, and ees as a rene March 
28, 1864, by reason of disbandment of regiment. 7 

On consideration: of the application, your office, on April : oA, 1894, , 
“treated the same as a renewal of that filed by Lewis, May 20,1878; that : 
the first application was properly rejected, and no appeal was. taken, 
ae an additional: reason for the rejection of the: ApiCeuOU, your office 
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held that the practice of certifying to the additional right was discon- . 
_ tinued by. the circular of February 13, 1883 (1 L. D., 654), and for the . 


- further reason that the affidavit upon which the application is based 


- was.executed April 27,1878, and there was then no evidence filed show- 
ing that the soldier was iben living, aud made the: application for his 
own use and. benefit. ; 
_ A motion for review was : duly filed, a nanel by the affidavits | 
“filed by the soldier (forms 4064 and 4087), executed May 16, 1894, before _ 
the county clerk of Montgomery county, Arkansas. _ 
Your office, on June 14, 1894,-denied the motion on. the grounds that 
Putman acquiesced in the decision of your office of July 17, 1878, by 
not appealing therefrom, or taking any Sere to have it set aside; that. 
decision having become final. . | 
Your office, however, held that Putman was ‘at liberty to appear in 
person at any district land office and make a soldier ’s additional home- 
stead application, under the > regulations of the cir cular of February 13, 
1883. | ae - 
.. From that judgment Putian appealed to. this Department, when, o on . 
December 4, 1895, the decision of your office was affirmed,on the grounds 


a that Putman had taken no steps within a aerate. time after the | 


action of your office of January 25, 1883, returning his epeleation be 
his attorneys. AS & further ground, it was held that, — -! 


As he has. been silent. for 80 many years, it must: -bé considered that he ar pas | . os 


~ doned his claim: ‘he re-filing of his applicatio n, April 6, 1894, comes. by far too late | 
to entitle him to an adjudication of his case under the regulations existing prior to 
February 13, 1883. : 


A motion for review of that decision was denied Muay 14, 1896, 


because the sane was not filed within thirty days. after notice of the Ge a 


decision. 


Your office ister (0 ”) of Ju une 12, 1896, transmits : a ean aaanied aa. 


filed therein June 4, 1896, by W. E. Moses, of Denver, Colorado. . This . 
petition is styled, “« Petition for review or modification, ” and calls atten- | 
tion to the decision by the supreme court of the United States, dated : 
May 18, 1896, in the case of Webster v. Luther eé¢ al. | 

It sufficiently appears that Putman served for more than ninety diva 
in the army of the United States during the war of the rebellion; also 
that he is the identical person who, on May 19, 1868, made homestead 
entry of the SE.4of the NW. $ of Sec.1, T..55., R, 27 W., Camden, 
Arkansas, which tee was wtarweras pereateas to him anider that 
entry. He is, therefore, entitled to the benefits conferred by section 
2306 of the Revised Statutes. It is true that his application was 
rejected because the War Department reported that there was no 
record of the.alleged military service. It was subsequently discovered, | 


| however, that he was. in fact a soldier for the time pEpserbon in the oe 


statute, to entitle him to the additional ri ight. | 
_ It is unnecessary to discuss the gacstion as to whether he, or the > 
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“War Department, was in error whee he first panied: The fact that | 
your office. or this. Department may have erroneously denied to him.a | 
certificate entitling: him to the additional homestead right, does not | 
preclude him froin obtaining the Tights which the statute plainly 


_ prescribes. 


The circular of February 18, 1383, supra, ditected that: 


| The practice which has hitherto prevailed of certifying the additional right aus 
juformation from the records of this office, aud per mitting the entry to be made by 
apn ag ent or attorney, is hereby discontinued. | 


The circular requir ed the par ty desiti ing to wake the additional entry 
to. present himself at the local land office and make his application as 
in an original entry; to establish his ideutity as a soldier; to give the 

facts respecting his prior. entry; and that he had not pr Lionas exer- 
. cised his additional right, by entry, application, or by sale, transfer, or 
power of attorney. — 

Since the passage of the act (June 8, 1872, 17 Stat. , 333), giving to 
honorably discharged soldiers the additional honenicad right, the | 
- _ Department has refused to recognize or sanction as a principle the 
. assignability of this right. . | 
_ It was held in the case of John M. Walker ish review), 10 Li De. 304, 
‘that the right of entry provided in the statute “is strictly a personal 


= right”; that it is notin itself a rigbt of property, “but merely a right 


to acquire property in a certain way and upon a given state of facts, 
which, without the right thus given, could not be so acquired”; the 
‘argument being that since the right unexer cised can not be transferred 
to another by will, it could not be transferred to another by the soldier. 
_in his lifetime. | 
. These regulations were eadé for the ge purpose of protecting 
the g overnment against fraudulent entries, it being made to appear that — 


Ds lar e number of soldiers’ additional entries had been made upon 
| g d€ | 


forged applications and by genuine applications by parties not entitled 
thereto; and that the right to make such, entries had been the subject: 
. of sale and transfer, effected by means of two powers of attorney—one 
_ to make the entry and the other to sell the land when entered. 

If, as hitherto held by the Depar tment, section 2306 of the Revised 
Statutes gave to the soldier “ nierely a right to acquire property in a 


certain way,” and that the right of entry therein prescribed “is not in 


_ itself a.right of property,” the instructions of February. 13, 1883 (supr a) 
are logical and clearly right, | 
In the case of Webster v. Luther et al rene the supreme court 


of the United States takes an entirely different view of the purpeeys) of ne 


_ Congress in the enactment of the law in question. 

In that case the plaintiff, Webster, read in evidence ‘a quitelaim. deed 
‘to the Jand from Mary A. Robertson, widow of James A. Robertson, 

dated October 7, 1890, acknowledged October 17, 1890, and recorded — 
October 22, 1890; also application of Mary A. mobeticon: dated April — 
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te “1887, dowciher with the receipt of. the local. aa office, aise the . 


- payment of the fees and commissions prescribed. by law to enter the © 


lands in dispute under section 2306 of the Revised Statutes, granting _ 
additional lands to. soldiers and sailors who served in the war of the. 


oe, rebellion. The receipt of tlie land office, dated April ie 1887, showing 


payment. in full of the balance required by Jaw tor the: une ue lands ) 
under section 2291 of the Revised Statutes, a 

A patent from the United. States to I Mary. A. Robertson for ees a 
lands issued. September. Al, 1888, recorded February 11, 1889, in the 


office of the register of deeds, in St. Louis county, Minnesota, and recits . - oa 
. ing that the claim of the patentee to the lands had ‘been established, ete. 


The defendants read in evidence-a power of attorney, dated aril 


| 28, 1880, and. duly recorded April 8, 1887, from Mary A. Robertson 10° = an 


| ames A Boggs. This instrument. authorized and. empowered. Boggs, | 


as attorney for his principal, “to sell, upon such ter ms as to him shall. a 


seem meet,” auy lands which the principal then owned, either in law. 
or equity, and obtained by her as ‘an-additional homestead * under the — 
provisions of section 2306 of the Revised Statutes; to sell any such lands 
as she might thereafter acquire under said acts; to. receive the purchase _ 
anoney or other consideration therefor, and to deliver’ ‘in the name of the ~ 


principal such deeds or other. assurance in the law therefor as to the 


agent seemed meet and necessary. _ It contained these additional . 
clauses: e : : 


hada my said attorney i is hereby datwoi ea to sell said Teas, or my interest ther ein, 
and to make any contract in relation thereto which I might make if present, and to 


. receive for his own use and benefit any moneys or other property the proceeds of the - 


_ sale of said lands,. OL. any interest therein, or drising from’ any contract. in. relation : 
- thereto, or rateived or recovered for any injury thereto, and I hereby release to my 
said attorney all claims to any of the proceeds of any such. sale, lease, contract or 
damages. And I further authorize: my said attorney to appoint a substitute or sub-- 
stitutes to. perform any of the. foregoing: power s, hereby ratifying and. confirming 
~ all that my said attorney or his substitute may lowtally: co or cause to be done by | 
virtue of these presents.. oe 7 | 


. The admission of this power of attorney i in iecileheas was objected to, - 
and the objection overruled by the court below. = 

The defendants next read in evidence: 1. Two wares deeds, each. | 

for an undivided one-half of. these lands , from Mary A. Robertson, 


: by James A. Boggs, her attorney i in. fact, oie to the defendant Louis. 


Rouchleau and the other to the defendant, Milo J. Luther, each dated 
April 7, 1887, and recorded April 15, 1887. 2..A warranty deed 


executed subsequently to the above deeds, by Louis Rouchleat to the ae 


defendant Luther, for an undivided one-fourth of the lands. | _ 
It will be noticed that-Boggs, the attorney for Mrs. Robertson, con- 
veyed the Jand under his’ power of attorney on the same day that Mrs. 
Robertson made application for the ane in her own ight, pote 
April ve 1887, fs | | 
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The court below adjudged the title to the land to be in the defendants, 
freed from any claim of the plaintiff, thus holding that Mrs. Robertson, | 
by. her power of: attorney (above set out), executed April 2- , 1880, con- _ 
veyed her interest in the land, the right to which she might have 
obtained but for said power of attorney. | | 
| On appeal, the supreme court, on May 18, 1896, affirmed ia uae | 
, ment, and in doing so concurred in the views expressed by. the supreme | 

court of Minnesota’ by Chief Justice Gilfillan.in that. case. ~ 

Among other things, the supreme court of Minnesota said: 


To secure settlers or ‘require residence or ‘enitivation was no part of the end in 
view in giving the additional right under the section as. amended in 1872...No resi- © 
- dence on or cultivation of the land as a condition of securing the additional right 
was intended. It was a mere gratuity. There was no other purpose but to give it 
as a sort of compensation for the person’s failure to get the full quota of one hun- 
dred and sixty acres by his first homestead entry. There is no reason to suppose it 


“was intended to hamper the gift with conditions that would lessen its value, nor — 


that it was intended to be made in any but the most advantageous form to the donee. 
After the right was conferred it was immaterial to the government whether the 
original donee should continue to hold it, or should transfer it to another. Or, 
rather, as policy requires the peopling of the vacant public lands, and. as it could 
not be expected or desired that the homesteader should abandon his first entry to: 
settle upon the additional land, it wonld be more for the interest of the government 
that he shonld be able to assign his additional right, so that it might come to be 
held by ‘some one who would settle upon the lands. , 


The supreme court also cited with approval the doctrine laid down 
in the case of Barnes v. Poirier, 27 U.S. App., 500 (Cireuit Court of 
Appeals for 8th Circuit), holding that the right given by section 2306 
of the Revised Statutes to the soldier was assignable before entry, 
there being no restriction as in the: homestead act. In that case the . 
lower court had made this statement, which the supreme court con sid: 

ers ‘¢ well said”: 


The benefi ciary was left free to select this additional land from any portion of the 
vast public domain described in the act, and free to. apply it to any beneficial use 
that he chose. It:was an nufettered gift in the nature of compensation for past serv- 
ices. It vested a property right in the donee. The presumption is that Congress 
| intended to make this right as valuable as possible. Its real value was measured by 
the price that could be obtained by its sale, The prohibition of its sale or disposi- 
tion would have made it nearly, if not quite, valueless to a beneficiary” who had- 
already established his home ou the public. domain. Any restriction upon its aliena- . 
| tion must decrease its value. Weare unable to find anything i in the aets of Congress 
or in the dictates of an enlightened public policy that requires the imposition of any — 
such restraint. .On the other hand, the general rule of law which discourages all 


~ restraints upon alienation, the marked contrast between the purpose and the provi- 


sions of the grant of the right.to the original homestead, and the purposes and pro- 
visions of the grant of the right to the additional land, and the history of the legis- ; 


lation which is codified in the existing homestead law, leave us without doubt that. - 


the assignment before entry,of the right to this additional land granted by section 
2806 of the Revised Statutes contravenes no public policy of the: nation, Violates oe 
ae and is valid as ag gainst the ¢ assignor, his heirs and assigns. | 7 
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Finally, the supreme court Says: 


Much stress i is placed by the plaintiff in error upon the pr actice of the Tana depart- 
. Aueutt during a certain period, based upon the idea that the right of entry given by 


the statute of additional lands was entirely personal, and not assignable or trans- ~~ 


ferable. We cannot give to this practice in the land office the effect. claimed for it' 
by the plaintiff in. error. -The practical construction given to an act of Congress, 


‘fairly susceptible of different constructions, by one of the executive departments of re 


‘the government, is always € entitled to the highest. respect, and in doubtful -cases 


should be followed by the courts, especially when important interests have grown 


up under the practice adopted. Bate Refrigerating Co. v. Salzberger, 157 U. 8. 1, 


B4; United States », Healey, 160 U.S., 136,141. But this court has often said that it os - 


| will not permit the practice of an executive department to defeat the obvious | pur- 
pose of a’ statute. In the present case it is our duty to adj nudge that the right given 


by the statute in question ‘to enter ‘“‘additional” lands was assignable and transfer-.— 
~~” able;: consequently the instrument of writing given oe Mary Ji Rohertson to Boggs 


was et forbidden by any act of Congress. _ 

It results that the judgment below must be ae is affirmed. a | 

It is thus seen that the assignment of the soldiers additional right 
conferred by section 2306 of the Revised Statutes is not only held to be 
legal, but the practice is commended, the real value of the right being | 
measured “by the price that could be obtained by its sale.” 

“While this right is.subject to sale and transfer, there is yet no law 
which provides that the data in your office and the War Department 
shall be employed in the certification of that right to those entitled to 
‘make additional entries, The certification of the right would doubtless. 
in many cases simplify and facilitate the sale of the right, by furnish- 
ing in a tangible form the evidence upon which the additional entries 
could be perfected. ‘These certificates would amountto so much scrip, 
which ‘in the hands of purchasers thereof, could be ae in ane 
entry of the public lands. - 
More than thirty years have passed since the war of the rebellion 
terminated; thousands of ex-Union soldiers settled in the western 
states and entered. public lands; many of them entered less than one 
hundred and sixty acres, and have bad the benefit of the soldier’s © 
additional right; doubtless thousands more are still entitled thereto. . 
In the administration of the law relating to this right numerous frauds 
have been discovered; entries have been allowed upon forged applica- 
. tions, and other glaring irregularities have been detected; the soldier, 
_ for whose ‘benefit the act was ‘passed, was: usually the victim of the 
fraud. All this was made possible by the practice of certifying the’ 
right, which for a time obtained in your office. The lapse of time since 


the war would render the perpetration of the fraud still easier of 7 _ 
‘ accomplishment were the Pence) of SURE the certificates now | 


resumed. | ; a _ 

| ‘The soldier may obtain this right a himself or Sell it to aie: it. 

is not necessary to the exercise of either privilege that the right be . 

eee ‘no statute nonmees it, and ECoG administration forbids it. 
apne peer) is denied. | 
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a ‘Motion for rehearing denied by Secretary Smith, Adguat4, 1896; ‘see , 
Aepartmental decision of J nae 6, 1896, 21 lL. 1D, 40. : 


‘HOMESTEAD CONTEST—DEATH OF ENLTRYMAN—WIDOW. 
Keiraty V. "RICHARDSON. 


Residence is not required on the part of a widow for the mainten ance of her rights 
under an uncom pleted homestead entry of her deceased husband, if she culti- ~ 
vates and improves the land, but her failure to thus oonDyy with the law calls: ; 
~ for cancellation of the entry. : | a: : 


‘Secretary S mith to the Cominisstonér of the General Land Office, August a 
(W. A. L.) 2. oe 4, 1896. ie . (CW. M. W.) 


. The case of Boajwinly ¥, Keithly v. Mar: y Richardson has been con- | 
sidered on appeal of the former from your office decision of March 18, 
1895, involving lots 1 and 2, and the E.3 NW.4, See: 18, T.16 N., BR. 
 2W., Guthrie, Oklahoma, ind district. 

On August 23, 1889, Aurelius. Richardson. made homestead entry for 
said land. 

On September 4, 1890, he Aisa fereine a widow, eee Richardson. 

On June 4, 1892, Benjamin F. Keithly filed an affidavit of contest 
against said cia alleging that the entryman’s widow had wholly 
failed to cultivate or improve the land at all times after the death of. 
the entryman. | 

On July 12, 1893, the contestant filed an “affidavit i in the ideal office 
making an additional charge, alleging that Mary Richardson on the 
19th of December, 1888, made an entry in her own name, for certain 
lands at Ironton, Missoni, and sold the same in June, nee for a valu- 
able consideration. ) | 
_. A hearing was ordered and had before the register and 1 receiver ab 
which both parties appeared by attorneys. 

On September 29, 1894, the local officers found Riots the evidence— | 
That since the death of said Aurelius Richardson, September 7, 1890, that ‘said 


Mary Richardson, the wife of said Aurelius Richardson, has wholly abandoned and 
failed to cultivate said tract of land as Pequred by law. ~ nie 


_ Richardson appealed. | 7 2 

— On March 16, 1895, your office reversed the judgment of. the register - 

and receiver ond held the entry intact. | 
‘Keithly appealed. | 3 


The evidence shows, without conflict, that Mrs. ‘Richardson is the ; 7 


heidow of Aurelius Richardsor, the deceased entryman; ‘that they were 
not living together as husband and. wife at the date the entry was 
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made, ent continued to: live apart up to the death of the husband, - 
September 7, 1890. Keithly is a son-in-law of the deceased entryman, - 
who was Sivanceas m years and in feeble health. 7 
‘Sometime before the death of the entryman, at his request, Keithly 
moved his family into the eutryman’s house on the land in question and. .- 
has continued to reside upon and cultivate the Jand ever since. - Your. 
office found that— 


So far as the record shows, the defendant did not in any manner agsert her rights. 
to the land prior to the initiation of this contest. 


Under date of June 27, , 1892, Mary Richardson ee a power of 
_ attorney in the State of Missouri to one Thomas P. Bryan, authorizing. — 
him 1 to prosecute in her name and stead, before the land department of 


the United States, to final completion anil full possession ‘of any Ti ights and claim to- | 
. homestead entry made by my husband in Oklahoma. : 


There is no evidence tending to show that either Mrs. Richardson c or. - 
her attorney in fact, or any one else for her, or by her request, ever 
attempted to take possession.of, or make any improvements on, the land 
included i in her deceased husband’s entry. There is no evidence show- , 
ing that Keithly misled Mrs. Richardson by any statement or pepEes oe 
sentation concerning her rights to the land in i question, . | = 

Your office further found— _ 8 


That the onliivation and improvement of the land a the plaintiff nied to the 
benefit of the defendant. It is not shown that there was an express contract of ten-._ 
‘ancy between him and. the entryman, but after the latter’ s death he continued to. 
reside upon the laud and to cultivate and i improve the sume, notwithstanding the © 
fact that he knew the entryman left a widow upon whom the law. cast the descent 
of his rights under the entry. He is, therefore, estopped from oharems her with. 
failure to cultivate and i improve the land.’ 


In the appeal the judgment of your orice) 18 alleged to ve erroneous: 7 
in law on the facts found. : : 
Section 2291 of the Revised Statutes is as followed 


| No certificate, however, shall be given, or patent issued therefor, ‘intl the expi- 
ration of five years from the date of such entry; and if at the expiration of such © 
time, or at any time within two years thereafter, the person making such entry; or 
_ if he be dead, his widow; .or in case of her death, his heirs or devisee; or in case of" 
_ a widow making such entry, her heirs or devisee, in case of her death, proves. by two. 
credible witnesses that he, she or they have resided upon or cultivated the same for 
the term of five years immediately succeeding the time of filing the affidavit, and. 
makes affidavit that no part of such land has been alienated, except as provided in 
section twenty-two hundred and eighty-eight, and that he, she,’or they, will bear 
true allegiance to the government of the United States; then, in such case, he, she 
or they, if at that time citizens of the United HAUOS) shall be entitled to & payenty 
as in other cases provided by law. | 


“The rights of Mrs. Richardson to the land in ‘gies tits must be sister: 


mined by this section. Her husband made entry of the land and before. 
making proof died ;. the marriage relation between them existed at the. 


date of his dean and by the one terms of a statute the pene | 


“if 
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- mInake proof wee his et y iat receive a patent for the ati vested in 
~ her to the exclusion of all others. : 
| ‘This right vested, notwithstanding the fact that she aid her husband 
were not actually living together as man and wife when he died. ‘The 
right is given unconditionally, but in order to preserve it she is required 


to either reside upon the land, or cultivate the same, for the same 


_ length of time her husband would have been required to reside on and 
 eultivate it. She takes it burdened with the same conditions and pre- _ 
requisites that would have rested on her husband in order to hold it | 

with the bare exception that she may either reside on the land, or she 
may reside elsewhere, provided she cultivates and improves it for the 

time named. . A failure to comply with the requirements of the statute 
on the part of a widow of a deceased entryman, must be followed by 


_. the same results as would follow from the failure of the entryman to. — 


comply with the law. In other wor ds, the law vests the exclusive right , 
in a widow of a deceased homestead entryman subject to contest for 
failure on her part to comply with its requirements. 

In this case there is a clear failure shown on the part of Mrs. 
Richardson to comply with the requirements. of the law. In cases of 
this character the contestant stands precisely on the same footing as in 
other homestead entry cases, and under the act of May 14, 1880, must | 
be accorded the full rights of contestants. 

| The application of the doctrine of estoppel to this case by your office 
was clearly erroneous. : 
 Keithly’s residence on the land could not affect Mrs. Richardson’s 
right in any way. She was neither a party.or privy to it and therefore 
such settlement could not avail her. Deery v. Craig (5 Wallace, 795), 

-In general the doctrine of equitable estoppel applies ouly when 
there has been some intentional deception in the conduct or declara- 
tions of the person alleged to be estopped, or such gross negligence on 
his part as amounts to constructive fraud by which another is misled. 
to his injury. Brant v. Virginia Coal and Iron Co. (93 U. 8., 326). 

Your office decision appealed from is accordingly reversed. 

- By your office letter of October 18, 1895, there was transmitted the 
application of one Mary Bryan to contest the entry of the deceased 
- entryman, Richard son, filed in the local office on the 10th of May, 1893, 
which was rejected by the register. and receiver and an appeal falcen 
to your office from their decision. No action appears to have been 
taken by your office on said appeal and therefore vo question arises — 
for the Departinent to pass upon in connection therewith.: 

As the entry of Aurelius Richardson will be canceled under nt 
foregoing decision, this contest will follow the course > pursued i in azeepert | 
to second spnrents when the first one is successful. 

The papers in this second contest ae all other “Papers in the case | 
are her ewith returned. a _ | | : 
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RAILROAD GRANT—WITHDRAWAL—HOMESTEAD ENTRY. 
Union Paciric RB. BR. Co. (ON REVIEW). 


No rights are acquired as against a nil eae grant by a homestead entry of, lands 
theretofore withdrawn for the benefit of such grant. : 
The departmental decision of March 7, 1896, (221. D., 291, recalled and vacated. 


cee Smith to the Commissioner of the General tana Office, August 
(WALT) 4 HB9G, = 7% ACW MEOW): . 


Counsel for the Union Pacific Railroad Company have filed a motion 
for a review of the departmental decision of the 7th day of March, 1896, | 
denying the application of said railroad company for a patent to the | 
N. 4 of the NW. 4, Sec. 25, T. 7 S.,R.7 iB. a Kansas, land district 
-(veported in 22 L. D., 291). 

Soon after the departmental decision was ade some doubts arose as 7 
to the correctness thereof, and sua sponte some BreDe were taken with a © 
view of reconsidering the case. | 

‘The grounds of the motion are as follows: 


“1. That by the granting act of 1862 and 1864, to the Central Branch, Union Pacific 
Co. , it is provided that, upou filing a map of general route, all lands within twenty- 
five miles of the line of general] route shall be withdrawn from settlement and entry. 

2. That the map of general route.of.the Central Branch, Union Paeific Co., from 
St. Joseph to the Republican River, was filed June 27, 1863, and lands withdrawn — 
thereunder July 9, 1863. A second map of probable route was filed March 16, 1867, . 
and lands withdrawn thereunder March 27, 1867. | 
~ 3, The land in controversy is included within the termini of paths of these maps, | 
and falls under the operation of both withdrawals. 

4, The entry of Frederick Abramson, H. EK. No. 2626, and which. was, in said deci- 
' sion, held to except the said lands from the operation of the grant to.the company, 
- was made May 28, 1868, long subsequent to the withdrawals above referred to. | 
5, That said subsequent entry of Abramson was without any authority of iam and, 
read cannot operate as against the grant. 

a That said decision is contrary to law. 


In response to a letter of inquiry, respecting this case, fro the - 
Department, your office, under date of May 19, 1896, stated that: 


The records of this office show that the tract in question was included in the limits 
of the withdrawal ordered by office letter of July 9, 1863, for the benetit of the Cen- 
tral Brauch, Union Pacific Railroad Company, along the line of the proposed route 
of the company’s road; but when the road of the company was definitely located 
the land was situated in the limits of the grant as extended by the act of J uly 2, 1864, 
and not within the ten mile limits thereof ae the act of 1862, under which the 


im withdrawal was ormcred. 


This land falls within the overlapping limits of the grants to the 
Union Pacific Com pany and the Kansas Pacific Railway Company, and 
both were made by the same acts of Congress, to wit: July 1, 1862 
(12 Stat., 489), and the amendatory act of July 2, 1864 (13 Stat., 306). 
The line of the Kansas Pacific road ‘was definitely located January 11, 
1866, and the line of this road was definitely located May 29, 1868." 

eee pb | 
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The Union Pacific Road is the suecessor to both lines, and by reason 
thereof the real party in interest, and no reason is apparent why a pat- 
ent should not issue to it, if in law the land was included in the grant | 
-and passed to. either or both’ of the roads as a whole or as moieties to 
each of them. 

The land in question was fvoliacd within the ainatawal of J aly 9, 
1863, and within the limits of the grant as extended by the act of J uly 
a? 1864, This withdrawal remained i in force until the definite location 

“of the respective roads, when the land in question passed under the 
- grant to them, for at the time Frederick Abramson made his homestead 


entry, May 28, 1868, the land covered by his éntry was included in said 


withdrawal. His entry was allowed without authority of law, as the 
‘Jand was not subject to entry by reason of being withdrawn for the 
benefit of the railroad companies under their grants. . | 

It is ‘a.well established doctrine in this Department as well as. the 
~ courts, that no rights, either legal or equitable, as against a rail- 
road grant are acquired by settlement upon lands withdrawn by 
executive order for the benefit of such grant. Caldwell v. Missouri, 
Kansas and Texas R’y et al., 8 L. D., 570; Shire et al. v. Chicago, St. 
Paul, Minneapolis: and Omaha k’y. Co., 10 L. D., 85; Ard v. Missouri, 
| Kansas, and Texas R’y Co., 14 L. D. (369; Woolcott v. Des Moines Co., 

72 U.S., 681; Woolsey v. Chapman, "101 U. S., 795; and United States 
v. Des Moines Navigation and Railway Co., 142 U. S., 510, 

' The case of Kansas Pacific Railway Company v. Dunmeyer (113 
U.S., 629), cited in your office decision is not in conflict with the fore- 
going ‘authorities, 

By the third section of the act-of 1862, supra, there was excepted 
from the grant all lands which at the time the definite location of the — 
road is fixed had been sold, reserved, or otherwise disposed of, and to 
which a pre-emption or homestead claim had attached. Abramson’s 
- homestead entry was made after the land was reserved for the pur- 
poses of the grant and while such reservation was in full force, and 
was therefore void and could not serve to except the land from the 
operation of the grant. So 
‘ It follows that the Aepauinental decision heretofore rendered i in iis 


case was erroneous. It is accordingly recalled and set aside, and your — 


omice decision appealed from is reversed. 


CONFIRMATION-—SECTION 7, ACT OF MARCH 3, 1891. 
| CASTELLO- 0. Bonwin. 


The cancellation of an eae without otiee to the entr: yman is oid for the want of 

_” jurisdiction, and an entry so canceled at-the passage of the act of March 3, 1891, 

‘Gs in law an existing. entry, and confirmed by soouonel , of said act, if otherwise 
within the provisions of said act. . 
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Secretary Smith to the Commissioner of the General Land Office, August — 
oe A. L.) . 4, 1896. | (J. i. McC.) 


. Your office, by letter of April 29, 1896, transmitted the papers in the 

— case of Patrick Castello v. William Bonnie, and the Boston Safe Deposit 

and Trust Company, transferee, involving Bonnie’s pre- emption ‘cash 

entry for the SE. 4 of the NE. 4 of Sec. 30, and the 8. 4 of the NW. 4, » 

and the NE. + of the SW. 4, of “Bec. ed be 59 N., BR. 17 W., Duluth and 
distr ict, ‘Minnesota, | 

‘The ent try In question was saueaied upon the enor of a special agent, 

- without notice to the entryman. After such cancellation, Castello was 

‘allowed to make homestead entry of the land. On October 23, 1891, . 
your office reinstated Bonnie’s. entry—deciding further that as bao: 


_. entries of the same land at the same time were not permissible, and as 


Bonnie’s entry had been reinstated because of having been canceled 
‘illegally, Castello’s entry must be canceled. | 

On June 16, 1891, the Boston Safe Deposit and Trust Company filed 
an application to. intervene: and asked for the confirmation of Bonnie’s — 
entry under section 7 of the act of March 3, 1891, alleging that, after 
the issuance of the receiver's receipt. (March. 21, 1885), and prior .to 
March 1, 1888, it became a bona fide inoue eancer of said land for a 
| valuable consideration. Your office, on June 17, 1891, granted the 


_. application; and on October 23, 1891, your office held that the case 


came within the provisions of said act. From said decision Castello 

appealed to the Department, which, on October 11, 1892 (15 L. D., » 354), 

‘ held that the cancellation. of Bonnie’s entry was aD error, and its rein- 
statement was proper; nevertheless Castello’s entry ought not to have 

been canceled without notice to him, and an opportunity being. afforded 
him to be heard in its defense; ; and inasmuch as no such opportunity 
had been afforded him, he, should be allowed sixty days after notice of 
the decision to show cause why his entry. should not be canceled. You 
were further directed that'if, in your judgment, sufficient cause be. 
shown, you should re- sai the case accordingly; if he failed to 


: - make such showing, the decision of your office holding that the case — 


came within the provisions of said section 7 should be affirmed, and 
the entry confirmed. | | 

. Your office issued a rule as above directed. upon Castello, who there- 
upon filed an affidavit alleging that Bonnie’s entry was not made in 
good faith, but in the interest of the C. N. Nelson Lumber Company, 
and that said company was not therefore a bona fide purchaser; also 
that the Boston Safe Deposit and Trust: Company was not a bona fide 
incumbrancer, and he asked for a hearing at which to prove such to be 
the facts. This. application your office denied, on February 10, 1893. 
Castello - appealed to the Department, which, on a 1, eae 
directed that the case . 


be remanded to the local officers for a hearing upon the itseaien that Bonnie’s | 
_ entry was made in the interest of the C. N. Nelson Lumber Company, and upon any. 
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other charge that may be then pr -esented tending to show that, Bonnie’s entry was 
properly canceled. 


A motion for review of. the above aepactiaeieal aac was filed, 
but denied on April 12, 1895 (20 L, D., 311). | 
- Your office decision of April-29, 1896 (supra), in adjudicating the case 
upon the basis of the testimony taken at the hearing ordered in accord- 
ance with the departmental directions above referred to, found as a fact 
“that Bonnie had never complied with the law in any respect. The 
 -gacts stated in his final proof must have been untrue, and his eéutry, 
_ therefore, fraudulent and invalid;” and adds that, 


inasmuch as Bonnie’s entry has not been reinstated, and no reason. appearing why it 
should be, it would be useless, as well as a disregard of said departmental ruling, to 
fur ther consider the case. oe entry will therefore remain canceled. 


The above conclusion Was correct, in view of the departmental rulings 
then subsisting. Recently, however—to- wit, on February 17, 1896— 
the Department has decided the case of Drew v. Comisky (22 L. D., 174), 
which is in all essential respects similar to the one under consideration. 
In that case the departmental decision of Castello v. Bonnie, on review 
(20 L. D., 311, supra), was discussed. The statement in said last named 
decision that— 

Such cancellation, without giving such notice (that is, cancellation on report of a 
government agent, without giving the entryman his day in court), was improper, 


and to all intents and purposes, so far as the transferee is concerned, it may be 
considered as an existing entry, ; 


‘was quoted, and re-affirmed as. being correct. doctrine. The further 


statement in said decision that— 
The reinstatement of the entry on the record would give the transferee only snch 
right as he would have had in case notice had been given, 


was quoted, but declared to be erroneous. It was further decided 
regarding Bonnie’s entry that, “inasmuch as it had already been held 
therein that so far as the transferee is concerned, it may be considered 
an existing entry,” and that, if existing, it was protected under the: 
law, and should be confirmed. finally said departmental decision in 
Castello v. Bonnie was explicitly overruled, in so far as it conflicted 
with the ruling in said case of Drew v. co 

The case now under consideration was thus explicitly decided in 
aaeanve: The entry was an existing entry at the date of the passage 
of the act of March 3, 1891, and was of a character to be confirmed 

thereunder. | 
Your office decision of ioReaay 25, 1896, to the effect that Bonnie’s — 
entry should remain canceled, is therefore: reversed. Your office 
decision of October 23, 1891, holding that the case comes within the 
provisions of said act, is hereby affirmed, and. the entry will pass to 
| panne nO 


DECISIONS RELATING TO THE PUBLIC LANDS. . 165. 


PATENT— JURISDICTIO? —_CON FLICTIN G&. ENTRIES. 
- Bre.ps Vv. KENEDY. 


. The inadvertent issuance of a patent on an entry that is in partial conflict with a 
prior entry deprives the Department of further jurisdiction over the tract iu con- 
troversy; and a final certificate therefor, subsequently issued on the earlier 
entry, must be canceled, though the original entry on which such certificate 
rests may be permitted to remain of record. 


Sie any Smith to the Commissioner of the General Land Office, August 
(W. A, Ta) , 4, 1896. | LGe WaPo 


On February 16, 1880, Nelson Fields made homestead entry 5391, of 
the W. 4 of the W. 5 of section 24, township 8 '8., range 14 ., ‘St. 
Helena meridian, New Orleans land district, Louisiana. | 

On May 18, 1880, Samuel Kenedy made homestead entry 5486 of the 
S. 4 of the SW, 4. of See. 13, the NW. 4 of the NW. £ of See. 24, and. — 
the SEH. 4+ of the ‘SE. 4 of Sec. 14, of the same township and range, on 
which faa proof was made and final certificate 2015 issued July 5, 
1887, patent issuing thereon June 25, 1890. a 

On August 8, 1891, Nelson Fields made final proof on his iomeuead, 
entry, and finer eartinente issued thereon August 7, 1893. | 
On February 20, 1894, your office notified Fields that his entry was 
held for neo iucion as to the NW. 4 of the NW. 4 of Sec. 24, for ue 
reason that it conflicts to that extent with Kenedy’s aan a 

Nelson Fields appeals to the Department. a 

The record shows that Kenedy made his entry of the land in ques- — 
tion more than three months subsequent to Fields’ entry which segre- 
gated the land, and Kenedy’s. entry was improperly allowed. But: 
patent having issued to Kenedy, the Department cannot now deter- 
mine the conflicting claims of the parties respecting the land. If the 
‘patent issued to Kenedy is invalid, and Fields has been injured by the | 
action of the Land Department, the cour ts are the proper tribunals to 
adjudicate the matter. | 

But it appearing that Fields’ final proof was made and final eartia. 
cate issued thereon subsequent to the issuance of patent to Kenedy, 
the final certificate issued to Fields should be canceled, but his entry 
will be allowed to remain-of record. | 

Your office decision is modified accordingly. 


DAWSON ET AL. v. HIGGINS. 


| Motion for review of departmental decision of May 13, 1896, 22 L. Di, 
| bad, denied by enero Smith, August 4, 1896. | 
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DONATION CLAIM—HEIRS—FINAL PROOF—ADVERSE CLAIM. 


STONE ET AL. vy. CONNELL’S HEIRN. 


1 


On the death of a qualified donation claimant who has complied with all the 
requirements of the law in the initiation of his claim, and subsequent mainte-. 

‘nance thereof, up to the date of his death, the heirs of such claimant become 
qualified grantees irrespective of any qnestion as to their citizenship. | 

Under section 8, act of September 27, 1850, proof of compliance with law up to the 

- date of the donee’s death is all. that is required in the matter of final proof on 
- the part of the heirs, and it 1s not material in such case by whom said proof is 
submitted. 

A a ot equitable estoppel set up by: intervening adverse claimants, as against the 
rights of heirs under a donation claim, on account of their alleged failure to | 
assert their rights iu due season, aud thereafter prosecute their claims with dil- 
igence, camo be considered by the Department, if.it finds that under the dona-: 
tion law.said heirs are entitled to a patent; and especially is the Department 
limited to such course, in view of the fact that said law prescribes no limit of 
time within which final proof may be made by the claimant.or his heirs at law. 

The provisions of the act of July 26, 1894, are not applicable to a donation claim 
pending before the Land Department at the passage of said act, and in pe 
final proof had been submitted prior thereto. . 


Secretar, y Smith to the roar of the General Land Office, August 
(W.A.L.) -  & 4, 1896. (A. BLP.) 


The land involved in this case consists of parts of sections 25 and 26, 
T, 20 N., BR. 5 E., Olympia land district, Washington, known as the 
Michael Connell donation a and contains three hundred and. — 
twenty acr es, - 

It is shown by the record that on December 12, 1853, Michael Con-. 
nell filed with the proper officer his notification, No. 518, claiming the. 
Jand in question under the donation act of September 27, 1850 (9 Stat., 
496). By that act, after providing, among other things, for the 
-appointment of a surveyor-general for the Territory of Oregon, then 
embracing this land, it was (section 4) declared: 


That there shall be, and hereby is, granted to every white settler or occupant of 


the public lands, ... . above the age*of eighteen years, being a citizen of the 
United States, or having made a declaration according to law, of his intention to 
_ become a citizen, .... . . now residing in said Territory, or who shall become a 


resident thereof on or before the first day of December, eighteen hundred and fifty, 7 


and who shall have resided upon and cultivated the same for four consecutive years, 
and shall otherwise conform to the provisious of this act, the qnantity of oue half 
section, or three hundred and twenty acres of land, if a single man, and if a mar- 
ried man, or if -he shall become married within one year from the first day of Decem- 
ber, eighteen hundred.and fifty, the quantity of one section, or six hundred and 
' forty acres, one half to Se and the other half to his wife, to be held by ber in 

her own right. 


It was further niovided (sections 6 and 7) that the settler, within cer- 
tain prescribed periods, respectively, should notify the surveyor-general * 
of the tract claimed under the act, and submit proof of the fact and 
- time of commencement of his settlement and cultivation; and also, that 
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he should: prove, in the manner prescribed, at any time after the. 
expiration of four years from the date of such settlement,” the con-. 
tinued residence and cultivation required by the act: whereupon certifi- 
eate for the land should issue from the proper officers, which, if rome | 
free from objection, would entitle him to a patent. : 
By section 8 of the act: it was farther provided: | 
“That: upon the death of any settler before the expiration of the four years’ con- 
tinued possession required by this act, all the rights of the deceased under this act 
shall descend to the heirs at law of atch settler, including the widow, where one is: 
left, in equal parts; and proof of compliance with the conditions of.this act up to. 
the tims. of the death of such settler shall be sufficieut to entitle them to the patent.. 
Connell appears to have been a qualified settler under the act. He | 
was a Single man over eighteen years of age, had. declared his intention. 
to become a Citizen of the United States, and had become a resident of 
the Territory of Oregon prior to December 1, 1850. He met all the — 
requirements of the act as to settlement:and notice, and proof thereof, | 
and as to residence and cultivation from the date of his settlemerit, | 
August 15, 1853, until the date of his death, which occurred within the 
boundaries of his claim, about the last of October, 1855, at the hands 
of hostile Indians... Having thus occupied the land continuously for, 
over two years prior to his death, he was qualified to purchase under, 
the amendatory act of February 14, 1853 (10 Stat., 158), if he had sought. ° 
todo so. True,.he failed to file his notification within the time pre- 
scribed by the sixth section of said amendatory act, but no adverse 
rights having intervened, the claim was protected from forfeiture by. 
the subsequent act of June 25, 1864 (13 Stat., 184). 

It is thus shown that Connell had all the Peal acetone necessary ts 
enable him to.take and-hold under the act, and that he fully complied 
‘with all its provisions while he lived; but he died, still. unmarried, 
‘before completing the four years of residence and cultivation required: 
to perfect title in him. It is further shown that he left surviving him 
his father Patrick Connell, then a resident of Ireland, and also several 
brothers and sisters, among whom was a sister Margaret, now Marga- 
ret Rose, a party to these proceedings, who appears to be a citizen of 


| the United States living in the State of Colorado. Under the laws 


of the Territory at the time of Connell’s death his father became his 
sole heir at law. 

At that time and for many years subsequently thereto, it was con-— 
sidered and held by the local Territorial courts, that the heirs at law of 
a claimant under said donation act, who died before completing the four. — 
years’r esidence and. cultivation required, took by descent from the claim- 


ant; and.as a consequence thereof, many attempts were made to devise 


_ ssueli uncompleted claims by will, and notinfrequently the probate courts | 

. a§sumed jurisdiction and undertook to dispose. of such claims in. the | 
- winding up of the estates of deceased settlers. - 

This case appears to be one of the latter class. On ‘December tL, 
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1855, one James E. Williamson, claiming to be a ‘creditor, qualified as 
administrator of the deceased slain: In his application for letters 
of administration he refers to the father of the decedent residing in. 
Ireland, as his only known heir, On December 12, 1857, there appears: 
to have been filed before the register of the local office two affidavits, 
- conforming in all respects to the final proof required by the said dona- 
tion act, and showing compliance with its conditions by the claimant 
Connell up to the time of his death. Another and similar affidavit 
was filed October 16, 1873. It does not appear certainly. by whom 
these affidavits were filed, though presumably they were filed by 
Williamson, the administrator, on behalf of the said father, and heir 
at law. Considerable correspondence appears to have been carried on 
prior thereto-between Williamson and Patrick Connell relative to the 
property, and in one of the latter’s letters, dated November 15, 1856, 
he says to Williamson: “I am entirely in your hands and shall be 
guided by you in any manner you will suggest.” 

The personal property having proved insufficient for the payment of 
the debts against the estate, proceedings were instituted in the local 
probate court for the sale of the land in question as a part of the dece- 
dent’s estate, liable for his debts. Said proceedings resulted in the 
sale of the land in the year 1866, to one John Swan, at the price of 
$550. The sale was confirmed by the court and the land conveyed to 
Swan, aud as there remained in the hands of the administrator, after 
the payment of debts, a balance of $231.18, he was ordered by the 
court to pay the same over to Patrick Connell of Ireland, “who has 
identified himself as the father of said Michael Connell dee’d, and legal 
heir to the said estate.” This balance was never paid over as directed, 
but was deposited by the administrator, under a special statute, in the 
local county. treasury, for the benefit of Michael Connell’s heirs, where, 
presumably, it still remains. Certain it is that Patrick. Connell, ayn 
has been dead many for years, lever received it. 

. It further appears that about the year 1869 Swan died, leaving the 
land by will to his brother James Swan, who in 1871 conveyed the same 
to James G. Williams. In 1878 Williams conveyed the land, together 
with an adjoining claim, to William M. White, one of the appellants 

here, for the price of $2500, whereof the sum of $100 was paid in cash 
and the. balance secur red by mortgage given by White on. the two tracts 
of land, | 
- Such was the condition of affairs in J anuary 1880, ‘when in the case 
of Hall v. Russell (101 U. 8., 503) the supreme court held i in effect that 

a claimant. under the said donahion act, prior to the completion of his 
four years’ residence and cultivation, and the performance of other pre- 
scribed conditions, obtained no title to the land such as could be devised: 

by will or inherited by his heirs at law; and that in case of the death 
_ of the claimant before the performance of the required conditions, his 
heirs, under Section 8 of the act, took title, not by Crane from 


‘DECISIONS RELATING TO THE PUBLIC LANDS. | (169 | 


the deceased alainant but as ere under the act, divectly from 
_ the United States. — 
In view of this decision it is clear that the peonselnies in ine pro- 
| Bato court relative to the claim in question were and are absolutely 
null and void, and that no title to the land passed by the sale and con- 
veyance made under the orders of thatcourt. Indeed this seemsto be 
practically conceded by all the parties. “ 
. It appears, however, that after Hall v. Russell. was aecidéa the ian 
was sold under the mortgage given by White, and subsequently passed 
through several hands, until the year 1886, when it was purchased by - 
the appellant Stone, together with the said. adjoining a: at the 
' price of $6000. Stone is still in possession. | 
After the decision in Hall v. Russell was monderea it was generally 
considered that the proceedings in the probate court were null and | 
void, and the result was that attempts were made by various parties to 
obtain title to the lands from the government. | 
On March 5, 1884, Charles F. Whittlesey and Warren. B. Hooker 
filed homestead Spolicavions. respectively, for the east half, and the 
west half of the tract, and. sought to contest the donation claim, on the 
alleged ground that the deceased claimant left no heirs at law, or if he 
did, that they had wholly abandoned all claim to the land. They 
asked that a hearing be had, the notification of Connell canceled, and 
the lands opened. to their homestead applications. The applications 
were rejected by your office, but upon appeal to this Department that 
action was reversed October 28, 1884 (3 L. D., 469), and a hearing was: 
ordered for the purpose of determining the exact status of the land. 
Iwo days later, however, the order was suspended and the suspension — 
was not removed until December 26,1888. In the meantime the fol- 
lowing proceedings took place: 
On January 21, 1885, White applied to enter aa of ie land as. a 
~ homestead, and to purchase part. under the act of June 15, 1880. His 
anplication was rejected and he appealed. On December 1, 1886, Stone | 
applied for patent certificate for the entire claim as successor to the 
tights of the claimant Connell, by virtue of the administrator’s sale. 
and the said several mean conveyances; but your office rejected. his 
application and he appealed. On January 5, 1888,. James Beardsley . 
and: Millard Kirtley applied to file pre-emption declaratory statements, 
respectively, for the east half and west half of the tract. Your office 
rejected their applications and they appealed. 
_ Such was the confused condition of things when on December 6, 1888, 
this Department, on:the appeal by Stone, without determining the 
rights of any party to the record, revoked the order of suspension and 
directed that the hearing be preceeded. with. The other appeals were — 
thereupon severally dismissed without prejudice to any rights asserted, 
and all the parties were remanded to the hearing as the proper place 
+o. present. their claims, the same to be finally determined upon the : 


7 record there made up. 
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| The. hearing was finally had March: 25, 1891, upon notice to all the 
’ parties to the record, but no notice was given by publication, or other- 
wise, to the “heirs at law” of the deceased donation claimant. The 


ie parties notified ‘all appeared. White and Stone submitted evidence, 


relative chiefly to the improvements made on the land by them, respec-. 
tively, which. appear to be extensive and valuable. A copy of the 
record of the proceedings in the probate court was also filed. | 

Upon the record thus made up the local officers on January 11, 1892, 
recommended that the Connell notification be canceled, the lands sub- 


. divided, and the respective homestead applications of Whittlesey and. 7 


~ Hooker allowed. White and Stone appealed. 
Up to this time there had been no appearance on behalf of hie heirs — 
- of the deceased claimant. On February 23, 1893, however, Margaret 
Rose, by her counsel, filed in the local office an application on behalf of 
herself and other heirs of Michael Connell, deceased, asking that patent 
certificate issiie for the land to the “ hates at law” of said decedent. 
The application is supported by affidavits showing that Patrick Connell, 
the father, died long since, and that the only remaining heirs of said | 
deceased claimant .are the said Margaret Rose, a citizen of the United 
States living in Colorado, and Thomas Counell, Catharine. Heffernun — 
cand Sr. M. De Pazzi, all residents of Ireland. The local officers rejected 
this applicatiou because not made within a reasonable time after the 
death of the donation claimant, and for the further reason that the land 
had passed to other ae under their decision apen the record of the . 
said hearing. 

Margaret Rose appealed.’ On June 14, 1894, your office proceeded to 
consider her appeal, together with the several appeals of White and 
Stone, and reversed the rulings below, dismissed the applications of 
Whittlesey, Hooker, White, Stone, Beardsley and Kirtley, and directed 
that final certificate be issued for the land to the heirs at law of Michael 
Connell, deceased, upon payment of the legal fees. From this decision 
| Whittlesey, Stone and White have severally appealed. 

The first question presented by the record is whether, after the death 
of the claimant Michael Connell, the land in saostion passed to his’ 
“heirs at law” under section 8 of said donation act. If this question . 
be answered iu the affimative it will be unnecessary to consider any 
matters relative to the Eee rights of the several appellane:, as 
between themselves. 

The uncontroverted facts on this sinieee are, (1) that Connell was a . 
qualified settler under the act; (2) that he filed his notification in writ- 
ing, properly describing the land, and supplied the proof required of 
the fact and time of commencement of his settlement and cultivation; 
(3) that he resided upon and. cultivated the land continuously from the 
date of his settlement to the date of his death; (4) that he died unmar- 
vied before the expiration of the four years’ continued possession. re- 

quired; and (5) that he left surviving him his father. Patrick Connell, 

a resident of Ireland, as his sole. heir at ee | 
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_ Under a similar state of facts it was held by the supreme court in’ 
Hall v. Russell (supra) that upon the death of the claimant his heirs 
became qualified grantees; but whether they took immediately upon his . 
| death, or after proof of his compliance with the provisions :of the act 
while in life, was a question suggested by the court, but not decided, 
because not necessary in that case. 

In view of the two affidavits of December 12 1857, and the one of 
~ October 16, 1873, as already shown, ‘it is not deemed. necessary to pass 
upon that question in this case. These affidavits, in form and: sub- 


stance, appear to be in strict accord with the character of final proof — 


required by the act, and when taken in connection with the notification 
-.and original first proofs filed by the claimant, to which they were 
attached, they contain substantially all that is required to be shown by 
said section 8 of the donation act.’ They also speak of the land .in 
question as “land claimed as a donation by Michael Connell’s heirs.” 
It is very evident that they were obtained and filed by some one on 
behalf of the heirs of the deceased claimant, and it matters not by 
whom, though J think it is fair to presume, in view of the correspond- 
ence between. Patrick Connell and the administrator Williainson, as— 
shown, that they were filed by the latter for the benefit of the former— 
- he bene the sole heir. | : 
‘Objection is made to these affidavits. being treated or ‘eousider ed as _ 
the final proof required by said section 8, because not shown to have | 
been presented by the heir himself, or by some one thereunto specially. . 
authorized by him. This objection I think wholly untenable. Said 
section merely requires proof of compliance with the conditious of the 
act up to the time of the settler’s death, and does not specify by whom _ 
such proof shall be furnished. The fact is that the proof was furnished, | 
and thereby the requirements of the statute were fully met. | 
It is further objected that the proofs submitted could not inure to 
the benefit of Patrick Connell bécause he was an alien, and for that 
- reason patent could not issue to him under the act. 
It will be observed that there is no question of inheritance frivolved: | 
The heirs took not by inheritance but as grantees under the act. As 
was said in Hall v. Russell (supra): “Their title to the land was: to 
come, not from their deceased ancestors, but trom the United States.” 
No attempt by the settler to dispose of the land before perfectin g his 
title, could in any way affect the heirs. Their rights were fixed by the 
‘statutes and are not to be restricted, as to qualification to take or 
— otherwise, to narrower limits than are therein prescribed. Theré is no 
provision requiring them.to make proof. of citizenship before becoming 
qualified grantees. As was further said, in substance, in Hall v. Russell, 
the heirs became qualified grantees under the act upon the death of the. - 
claimant before completing title in himself. The fact that the party 
_. tor whose benefit the final proofs in this case were subwitted, was not 
a citizen of the United States, is therefore not material. Being the 
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sole heir at law of the deceased. claimant, he was, as such, a qualified 

-grantee-under the act. | | 

Again, it is objected, and with considerable baraeeiece that in: 
view of the great lapse of time, and because of the alleged conduct of. 
Patrick Connell and those now claiming through him, in remaining 
quiet and failing to assert their rights at an earlier date, and of their 
consequent apparent acquiescence in the legality of the probate court 
proceedings, they are estopped from asserting any claim to the land. 

With the question thus raised, however, this Department has nothing 
todo. Its duty is discharged when patent has been issued to the. 
parties entitled under the statute. The courts aré the proper tribunals. 
in which to settle all questions of equitable rights, acquired independ-. 
ently of the statute, either before or. after the issue of patent. The 
plea of estoppel necessarily implies the fact of the existence of title 
antagonistic to the pleader, and is predicated upon the theory that 
because of certain alleged conduct inconsistent therewith, the party 
holding the title is precluded from ‘asserting it as against certain 
acquired rights of the pleader, based upon such conduct. It presents, 
therefore, no question which this Department can determine. ~All such 
questions must be left to the courts. The government can issue its. 
patent only to those in a position to call for the legal title. Moreover, 
the said donation act prescribes no limit of time within which final 
proof shall be made, either by the original claimant or by his “heirs 
at law.” (Veatch v. Park, 16 L. D., 490.) As we have seen, however, 
the final proof in this case was subiaitied about two years after the 
settler’s death. | | 

It is further contended by counsel for appellant Stone, that his claim. 
as. successor to the rights of the original purchaser at the sale made. 
under the probate court proceedings should be recognized, and that in. 
view thereof patent should issue to him under provisions of the act of 
July 26, 1894 (28 Stat., 122). | 

By the first section of that actit is : provided that in all. cases arising” 
under the said donation act of 1850, where claimants | 
have made proof of settlement on tracts of land... . and given notice, as Tequired. 
_ by law, that they claimed such lands as donations, but have failed to execute and. 
file in the proper land offices proof of their continued residence on and cultivation | 
of the land’ so settled upon and claimed, so as to entitle them to patents therefor, 
such claimants, their heirs, devises and grantees shall have, and they are hereby 
_ given, until the first day of January, eighteen hundred and ninety-six, the right to: 


make and file final proofs and fully establish their rights to donations of lauds under 
the aforesaid act of Congress, and no longer. 


By. the second proviso of said Section it is further declared: 


That where any such donation claims or any part thereof are claimed by descent, 
devise, judicial sale, grant, or conveyance, in good faith, under the original claim- 
ant, and are, at the date of this act and for twenty years prior thereto have been, 
in the quiet adverse possession of such heir, dévisee, grantee, or purchaser, or those 
under whom they claim, such heirs, devisees, grantees, or purchasers, upon making. 
proof of their claims and adverse possession as aforesaid shall be entitled to patents. 
for the land so claimed and occupied by them. © | 
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This case, however, does not appear to come within the purview of 
that act. True, the proof of settlement was made and the notice of the 
claim given as required by law, but there was not the failure contem- 
plated by the act, to execute and file in the proper land office, proof of 
continued residence on and cultivation of the land. _ _. 

The proof here referred: to was furnished in this case, as we have 
seen. Moreover, it is further provided in the second eee of said act 
that: | 


This act shall not be construed to affect any case how pending before the Land 
Department in which final proof has been furnished. 


This case was pending before the Land Department when: said act 
was passed, and the final proof referred to was furnished. by the affi- 
davits of December 12, 1857, and October 16, 1873. It is clear that 
the act. does not apply, and fie claim of Stone can not be pasce to 
patent under it. 

My conclusion therefore is that upon the Gil va the sate 
Michael Connell, his father and sole. heir at law, Patrick Connell, 


. became qualified to take the land as grantee under the eighth Section 


of .said donation act, and that upon the proof required by said section 
being furnished, as was done, the equitable title to the land vested in 
- him, and he became at once entitled to a: patent conveying the legal 
title. 

The applications of the appellants White, Stoué and Whittlesey, are 
‘therefore rej jected, the decision appealed from is affirmed, and you are 
directed to issue. patent for the land to “the heirs at ee of Michael 
Connell, deceased,” upon payment of the proper fees. | 7 


MINING CLAIM—AGRICULTURAL CLAIM—ADVERSE PROCEEDINGS. 
POWELL %, FERGUSON, 


The adverse proceedings provided for in section 2325 R. 8., contemplate only suits 
between adverse mineral claimants, and does not have in view adjudications © 
respecting the character of land as between agricultural and mineral claimants. 


Seivatary Smith to the Commissioner of the General Land Office, August 
4, 1896. (P. J. ©.) 


A motion for review of departmental decision of May 13, 1896, wherein 
was formally affirmed the concurring decisions ee tas been filed. OY 
counsel for W. R. Powell, z 

The first assignment, or, rather, suggestion of error is that 


- a very able brief and argument prepared by local counsel for mineral claimant was 
on file in the local land office (filed July 25, 1895), which was inadvertently held 
' instead of being transmitted before said case was reached for examination and deci- 
sion by your honor, which brief, had it been considered, we are confident would have 
Zeapned a decision favorable to the mineral claimant. | 
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The brief is saciosed: eg 
The other alleged errors do not raise any question that was not here- 

tofore considered. | 

The brief referred to seems to have been filed in the local office ‘in 

time and should have been forwarded, but was, in some unexplained 
way, detained there. | 

‘There is but one point sug eee sg this s brief that it is now necessary 3 
- to discuss, the others having been given proper consideration. To a 
proper under standing of the point of law raised it is necessary to say 
that in August, 1887, Powell filed an application for patent under the 
placer mining ae for a large tract of land, including the NW. +4 of Sec, 
33, T. 1 N., R.1 E., M. D. M., San Francisco, California, land fens 
eine the land in sontioneae Entry was not made under this appl 
cation, probably for the reason that a number of protests were filed 
against it. There is not found in the files, however, any protest 
involving, directly, the land in controversy. Without ‘going into all 
the details it is sufficient to state that Andrew C. Ferguson was, as 
| against the Western Pacific Railroad Company, within which grant the 
land is located, by your office decision of August 6, 1892, which became 
final, adjudged to have the superior right to the ind. His homestead — 
nae was allowed and final certificate issued: on final proof which | 
showed settlement in 1885. A hearing was ordered on the protest of — 
Powell, to determine the character of land, with the result of concurring 
decisions all along that it was not valuable for mineral. | 

It is contended by counsel that, inasinuch as Ferguson did not file 
his adverse claim, as required by section 2325 R. §8., that he is forever 

barred from questioning the character of the land. 

- This position is wholly untenable. The statute referred to only con- 
templates adverse suits as between rival mineral claimants to the land, 
and does not have in view a settlement of the character of the land as 
- between agricultural and mineral claimants. The Depar tment having 

‘Jurisdiction over all public lands until patent i issues, may at any time, 
either on its own motion or on an application made by others, order a 

hearing for the purpose of determining its character, and there is no | 
other tribunal provided by law for that purpose, whose judgment 

would necessarily be binding | on the Department. ea Placer ee 

AL. D., 314). 

The authorities cited by counsel in Sieoport of his position are ‘not in 

print. In each of them the rights between rival mineral claimants was 
the question involved. 

It may be well to say that the claim of counsel, that the mineral 
character of the land at the. date of the mineral application was not 
Shown by the testimony, is erroneous. The evidence went back to 
1885, the date of Ferguson’s settlement, and included the intervening. 
fine: : 

‘The motion is therefore oreerdlaal | 
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JURISDI CTION —NOTICE—TRAN STEREE—CONFIRMATION. 


PRANCIS H. FLUENT. 


_ The cancellation of an entry without notice to a transferee, whine interest appears 
of record, while irregular, is not void for want of jurisdiction, if the entryman’ 
was duly. notified of the adverse proceeding; and an entry thus canceled prior 
to the passage of the act of March. 3, 1891, is not confirmed by section 7 thereof, 
as the provisions of said section: are only applicable to entries subsisting at the 
passage of the act, - 

The case of Fleming v.. Bowe, 13 L. D., 78, overruled. 


Secretary Smith to the Commissioner of the General Land Office, August 
(W. A. L.) 4, 1896. (A.B. P.) 


This is a seiition for certiorari filed. by William P. Winn, transferee, 
in the matter of pre-emption a made January 15, 1884, by Brancis 
H.-Fluent, for the E. $ of the SW..4 and the W. $ of the SE. 4 of Sec. 
10, T. 154 N. ,R. 64 W., Devil’s Dale (Creelburg series), N ma Dakota. 

The petition sets forth that after making his entry, to wit, on May 9, 
1885, Fluent transferred the land to one W. 8. Graham, who, on July 
13, 1885, transferred to Nellie Jenkins; that Nellie Jenkins subsequently 
intermarried with one E..D. Graham, and, on April 17, 1886, said E. D. | 
Graham and wile transferred the land to the petitioner William P. | 


Winn. 


— -- On July 17, 1886, Pineavs re was held for cancellation by your 
office upon the report of Special Agent Rowe, charging that the entry- 
man had not complied with the law in the matters of residence and _ 
improvements. The: Tener disclosed the fact of the transfer to W. &.. 
Graham. 
Fluent was notified of the saiei taken, by ewiiared letter thailed.- 
to his last known. address. This letter was returned uncalled for, and 
no notice was given to any of the transferees. On February 17, 1888, 
the entry was finally canceled, but no notice thereof was given to any 


of the parties interested. On March 2, 1889, one John ~Vanderlinder _ 


made timber culture entry for the land. 

_« It being subsequently discovered that wiaenvs shies had been can- 
soled without notice to the transferees, your office, on January 8, 1895, 
directed that Vanderlinder be notified of the irregularity and allowed 
sixty days within which to show cause why the order of cancellation 
should not be set aside, his’entry canceled, and that. of Fluent rein- 
stated. -Vanderlinder veaponded by filing hig corroborated affidavit, to. 
the effect that his entry had been made in good faith and that.all legal : 
requirements had been complied with. 

On May 15, 1895, Winn filed a motion for review y of. the ‘eacndinge: . 
of your ofiles, especially the action canceling Fluent’s entry (practically 


a motion for reinstatement of the entry), setting forth that he is a pur- 


chaser of the land in.good faith, without knowledge of any facts justi- 
fying the cancellation or of any adverse-proceedings against'the entry; — 
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and that jeer he nor any of the intermediate transferees. had ever_ 
been notified of such proceedings or of the result thereof, for which 
reasons it was urged that the judgment of cancellation was without 
jurisdiction of the parties in interest and therefore null and void. 
-. Accompanying this motion was an application by. Winn that the entry 
be passed to patent under the confirmatory provisions of section 7 of 
the act of March 3, 1891 (26 Stat., 1095). 

Under date of June 8, 1895, your office held, in affect, that the entry 
— could not be reinstated on the ground of want of notice to the transferee; 
that while the order of cancellation without such notice was irregular, - 
yet as jurisdiction had been obtained by notice to the entryman, given 
in the regular way, the order was not a nullity but effectively operated 
to cancel the entry. The motion and application was therefore both 
denied, but in view of the stated irregularity Winn was allowed sixty 
days to apply for a hearing, at which the government would be required 
to sustain the special agent’s report by competent proot or in default 
thereof the entry would be reinstated. 

A motion for review of said. decision was filed but denied, and sub- 


sequently, upon the application of Winn, a hearing was ordered for the. 


purpose above stated. 

On March 26, 1896, Winn filed a motion for-the recall of the order 
for a hearing, ad asked that the entry be reinstated and passed to 
patent-under said section 7 of the act of March 3, 1891,.in view of the 
recent ruling of the Department in the case of Drew v. Comisky (22 
L. D., 1/4), This motion was denied May 8, 1896. Winn filed an 
appeal which your office declined to entertain. Hence his present 
“petition. 

Said act of March 3, 1891 (section 7), provides that: 


All entries made under the pre-emption, homestead, desert-land, or timber-culture 
laws, in which final proof and payment may have been made and certificate issued, 
and to which there are no adverse claims originating prior to final entry and which 
have been sold or incumbered prior to the first day of March, eighteen hundred and 
eighty-eight, and after final entry, to bona fide purchasers, or ineumbrancers, for a 
valuable consideration, shall, unless upon an investigation by a government agent 
fraud on the part of the purchaser has been found, be confirmed and patented upon 
presentation of SaaS Ory proof to the land department of such sale or incum- 
brance. | . 


This act can apply only foenttios in existence at its date, and the 


first question presented, therefore, is whether Fluent’s entry was an | 


existing entry at that date. This gives rise to the further and control-. 
-. jing question: Did your office have ue euon to make the order can- — 
 celing his entry? | 3 
If by notice to the entryman sibs such jurisdiction was obtained, 
_ the order, however irregular, was not a nullity but was an affective 
exercise of the authority possessed by the. land. department in such: 
matters. If, on the other hand, to obtain jurisdiction, notice to the. 
transferees or any of them was necessary, then the order was without - 
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jurisdiction and. consequently ‘null and ce as no. “gach oHES: was 
‘given. In the latter event only could it be ‘held that there was.a sub- 
sisting entry of the land at the date of the passage of said act such aS 
‘comes within its confirmatory provisious: —.. — era a 

The Drew-Comisky case, relied upon. by. petitioner,. Was a case: where 
‘the entry was canceled without notice to the entryman. Here it 
‘appears that legal notice, under the rules of practice; was given ‘to 
‘the entryman. The cases, therefore, are not parallel. a, 

In Hw parte John C. Featherspil (4 L. D., 570), a case involving: the. 
‘question of notice of proceedings against an. entry, it was held ‘that - 
‘notice to the entryman “was sufficient in law to bind him and those 
claiming under him, whether mortgagees or vendees, if such notice 
was properly given.” . : 

_ And in that case it was farther said: | 

In determining this case ‘the fact that there is a mortgagee now interested in 
maintaining the validity of the entry brings no new element into the consideration 
thereof, inasmuch as he can have no better right than the entryman would have if 
present, and with whose rights the government deals only, regardless of any sale, 
assignment or lien mate by him to third parties, récognizing, however, the right of 
. said third parties, where their interests have been acquired subsequent to the issue - 
of. final certificate, to appear and protect the same by shuwing proper compliance | 
“with the requirements of the law on the part of the entryman. 

It thus appears that while the land department obtains jurisdiction 
by notice to the entryman. alone, and deals only with. his rights, the 
transferee is allowed to intervene to protect the entry if he can, as a 
matter of grace rather than because of any legal right in him: to 
demand that he shall be notified of the proceedings against the entry. 

. In giving effect to this doctrine this Department has frequently held 


234 in cases wherein entries have been attacked, that notice should :be. 


given to the transferee whenever the fact of transfer | is disclosed by the 
record, or the transferee has in the proper manner made himself known. 
United States v. Copeland et al. (5 L. D., 170); Manitoba ~ Mortgage 
and Investment Company (10.L. D., 566);. “Oitted States v. Newman 
et-al. (15 Lh, D., 224), and. other. sinilae cases. In all such cases. the : 
notice required: was for the-purpose of enabling the transferee to inter- 
-vene and protect the éntry by showing compliance with the law by the 
entryman, and for that purpose only. None of the cases is predicated 
upon the theory that notice to the. transferee i IS necessary. as the basis 
of departmental jurisdiction to deal with the entry, and I know of no 
ruling or regulation establishing such ‘a doctrine. "~~ 
The case of Ha parte H. B. Ketcham (18 L. D:, 93), cited and relied 
upon by the petitioner, differs from this in that the entry in that case 
had. never been actually canceled, and it was therefore an Osun entry 
at the date of the act in question. ; es es 
- In the case at bar the entry was actually canceled upon legal ndtice 7 
| to the entryman, and however irregular or erroneous such cancellation 
‘may have been in other respects, it:was an act done strictly within 
—1814—VvoL 23. 12 





178 DECISIONS. RELATING. TO THE PUBLIC ‘LANDS. 


-the jurisdiction of the land department and- therefore operated. as 
-effectively to cancel the ony as unous2 aeee ularly and properly done 
‘inallrespects. = | 

There was therefore, at the ate of the passage of said act of March 
3,1891, no subsisting entry of the land such as came within the operation 
of that act. For this reason, taking as true all that is alleged in the 
petition for certiorari, no sufficient grounds are shown for the granting 
ot the writ, and the same is therefore denied. The hearing ordered by 
your office is the petitioner’s remedy. 

The case of Fleming v. Bowe (13. D. , 78) appears to be in conflict. 
with the views herein expr a and to that extent the same is over- 
ruled. 


SWAMP LANDS—CANCELED LIST OF SELECTIONS. 
STATE OF OREGON, | 


The true effect and meaning of the departmental decision of December 19, 1893, in 

; the case of Morrow et al, v. State of Oregon ¢t al., 17 L.D., 571, was to éancel 
swamp lists 30 and 31, and to reject and annul all claims of the State, and its 
alleged assignees, to any and all of the tracts therein described, for the reason 
that said lands were, at the pate of the grant, covered ore an apparently perma- 
nent body of water. 


Secretary Smith to the Commissioner of the General Land Office, August 
(W.A. 1.) | , 4,1896. (J. L) 


On December 13, 1894, your office transmitted to me for approval a 
list, No. 39, of swamp and overflowed lands, aggregating 794.02 acres, 
alleged to have been selected by the State of Oregon under the swamp 
land act of March .12, 1860 (12 Stat., 3)... The tracts or subdivisions 

embraced therein are sitnnted in Takeviee land district, Oregon, and 
are described as follows: : 


Lots Nos. 1 and 2, of section 27, T. 39 S., R.24 E..-.-. cece. cece cece eee cee 67.40 


The SW.4 of the. NE.4, the W.4 of the SE. 4, and the SW.4 of the SE.i of 

Sec. 27, T. 39 8., R.24 BE... Tyan Bone alae nae Mowe e eae nek eneecese s 280. 00 
The SE.+4 of Sec. 28, 139 Suh, 24 We eke cueoceeuas ee 160. 00 
Lots Nos. 1 and 2 of Sec, 29, T.39 8., BR. 24 BH. ...... Sach a8 Bieake axigice eta te Sota 54.91 
Lots Nos, 1, 2,3, and 4 of Sec. 33, T..39 &., BR. 24 BE -. v.21. ee ee eee eee ee 44, 90 
Lots Nos. 1, 2, mn a°or és: 34, T.39 S., R, OA izccewencas Se a eee ee 66, 81 


The N. $ of the SW. 4 and the SW. +of the SW. i of See. 10, 38 ., B.26 E.. 120.00 


if 





Aggregate owes eens sees ceaeee Sean etas bese tseeess wee wee seeews eee T9402 


All of said tracts were included in the lists 30 and 31 heretofore dis- 
posed of by this Department. 
_. On December 19, 1894, by request of your > office, this Department 
returned said list for revision. 
-. On January 11, 1895, the attorneys for Jesse Mor-ow, eee | 
Cameron, Robert Beaty. S. E. Sloan, Charles Tonningsen, Nes P. Ton- 
ningsen | an ‘Walter Poindexter, pepeenvely, filed. written. protests 
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. against the approval of aa list, No. 39, alleging their several interests 
under the land laws of the United States, i in the lands described i in said | 
list. 3 
— The State of Oregon and her alleged assignees were duly: notified: of 
said protests, and the questions involved were argued by. counsel on 
‘both sides. 

_On October 4, 1895, by letter addressed to the register and. receiver 
your office dismissed the protests of Nes P. Tonningsen, Charles Ton- 
ningsen, S. E. Sloan, Robert Beaty, and Alexander Cameron; and 
directed hearings to be had in the case of Jesse Morrow to determine 
the character of lots. 1, 2, 3, and 4, of section 33, and in the case of 
Walter Poindexter to determine the character of. the SE. 4 of section 
28, of T. 59 S., BR. 24 E.. | 
| From said decision Morrow, Sloan, Beaty, Cameron, Poindexter, 
N. P. Tonningsen and Charles  onnassen have appealed to this 
Department. 

On October 21, 1895, the attorneys for BR. F. ‘iacunnanghy et aly. 
grantees of the State of Oregon, filed a petition under rules of practice 
83 and 84 for an order directing the Commissioner to certify the pro- 
ceedings and to suspend action, until the Secretary shall pass upon 
_ your letter “K” of January 5, 1895, referred to in your office decision 
aforesaid. Said letter “K” of January 5, 1895, is the letter in which 
you transmitted to the register and receiver the departmental decision 
of December 19, 1893, in the case of Morrow et.al. v. State of Oregon 
et al., reported in 17 i D., 571; and in which you indicated your con- 
struction of said decision, and faa the local officers. how to carry 
into effect and execute the. same, | 

I have determined to consider said appeals and said application for 
certiorari, together. | 

The true effect and meaning of the decision of December 19, 1893, In 
the case of Morrow et.al. v. State of Oregon et al., above referred ‘to, 
was to cancel lists 30 and 31, and to reject and annul all claims of the 
State of Oregon and its alleged assignees to.any and all of the tracts of 
iand therein described. On page 574 of Volume 17, Land Decisions, 
you will find the following words: 

A careful review of the testimony in this case shows pevena all question that the 

lands involved in this controversy were once covered by a large body of water, 

known as Lake Warner; and that, at the date of the grant and of the survey, all 

the lands embraced in liste 30 and 31 were covered by this lake—which, according 

to the testimony of some of the witnesses, was too deep to be forded; and that - 
between 1874 and 1877 the water began to recede, so that now almost hte entire . 
tract which was formerly the bed of the lake is. comparatively dry; and that the 
recession was quite rapid during the last two years prior to March 30, 1889. . 

The ruling of the Department is, that the lands covered by an apparently perma- 
nent body of water at the date of the swamp grant are not of the character con- 
templated by the grant. (State of California, 14 L. D., 253.) If this ruling be 
-adhered to in this case, and I see no reason to depart from it, the lands embraced i in | 

said list are clearly not of the character contemplated by the grant, and the State 
“has no claim to them as swamp and overdowed lands. - 
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“These words embrace not only “the areas disclosed by the surveys of 
Reatey” (as ‘you describe them), but also all of the adjacent subdi- 
visions, whether whole or fractional, described in. said lists 30 and 31; 
“and especially the N. $ of the SW.4and the SW. 1 of the SW. 4 1 of Seo. 
10, T. 33°8.; RB. 26 E.; Willamette mer Mii which. were not touched by 
‘Neale’ surveys, and. which were first surveyed by James L. Rumsey i in 
*June 1883, as shown by the map on file in your office. It was error for 
your office to assume that’said decision was limited toy the areas dis- 
closed. by the surveys of Neale.” 

Therefore the list No. 39, embracing 794.02 acres of land in twenty- 
“five subdivisions, compiled by your office division “K” from the rejected 
“lists 30 and 31. aforesaid, and submitted for my approval, is hereby 
' rejected and canceled. The lands embraced in said lists 30, 31 and 39 
“were not on March 12, 1860, swamp and overflowed lands ade unfit 
‘thereby for caltivation, and the State of Oregon has no right, title, 
interest or estate therein. | 

Your office decision of October 4, 1895, is hereby reversed. And you 


oe ‘will modify the instructions contained in your letter “K” of J anuary 


5, 1895, in occordance with the views herein expressed. 
" HLAMLroN % GREENHOOT EY AL. 


Motion: for review of departmental. enon of Mareh 26, 1896, 99 
a ‘D., 360, denied by Secretary peut August 4, 1896. - .. oe 


RAILROAD LANDS—-SETTLEMENT—SECTION 5, ACT OF MARCH 3, 1887. 


| Howe V. Nee. 


A settler who successfully contests the adverse claim of a railroad company by show- 
-. . ing that the land was in fact excepted from the grant, does not thereby acquire 
a right of entry as against the privilege of a prior bona fide purchaser from the 
company, who is in open possession of the land, to perfect title under section B, 
_- act of March 3, eet 


Seeretary Smith to the Commissioner of the General Land Office, eee 
AW Arty) Dette ae 4, 1896. : (G. C. BR.) 


This case involves the W. 4 of the NE. 4 and the E. ae of the NW. 4 
‘of Sec. 9, T. 14. N., BR. 6H. , Marysville land district, California. — | 

The ina is ibn the. limits. of the grant. to the Central Pacific 
-Railroad Company under the acts of Congress approved July 1, 1862 
a oe Stat.,°489), and July 2, 1864 (13 Stat. , 306), the right of which’ 
attached to its granted lands in this district at the date of the latter 
“granting act, the ‘Toad having been definitely located. March 26, 1864. 
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We or the purposes of this decision. it is important to. > give, a history of, | 
“the litigation over this land. ee 
mein appears that the withdrawal for iis benetit ‘of the grant ‘hese. 
effective in said land district: October 3, 1864, and that. the township a 
plat was. filed September 18, 1868, aoe 7 
On December 17, 1868, one William G. Pettigrew filed. his declarae, 
tory statement for ae land, alleging settlement. thereon November 1,. 
1857,.and on May .7, 1884, one Ezra B. Wright, filed his. declaratory. 
statement therefor, alleen settlement thereon November,. 1867. | . 
.. These claims were never perfected. 


’ On March 19, 1894, one Felix G. Hendrix filed declaratory atemente | 


: for the land, ‘anil atter due publication he submitted pre- emption final. 
proof, which proof was contested by the Central Pacifie Railroad Com- 
pany. The register and receiver decided i in favor. of the company, and, 
your office on February 3, 1887, affirmed that action. | 
Maxwell’s connection with the land began in. 1891, when, on October 
20th of that year, the local officers transmitted, to your office a prima — 
facie showing, mace by him, to the effect that the land was excepted. 
from the grant. Thereupon, your office ordered a. hearing; upon this 
hearing the register, and” receiver again decided in favor of the com-- — 
pany. On. appeal, your office, on August 18, 1892 , reversed that. action,, 
thus holding the land excepted from the grant. . 
On appeal, the Department, on April 16, 1894 (18 L. D. 454), affirmed 
that action, and in doing so held that the land was excepted from the : 
grant by reason of Pettigrew’s claim of settlement and residence prior _ 
to the definite location of the road. | 
On September. 28, 1894, Maxwell fae homestead entry of the land, 
After due. publication. of notice, he submitted tinal proof before the 
register and receiver on November 10, 1894. ‘The final proof: shows. 
that he and his family settled on the land October 22, 1888, and there- 
after maintained’ their. residence thereon; that he has plowed. and 
fenced about a quarter of an acre and ed thereon *“ garden crops. ” 
In an affidavit accompanying the final proof, he States as a reason for 


- not making more extensive improvements and cultivation ‘that. he was . 


deterred from doing so. by one Francis Hunt and ‘his employes; that. 
said Hunt owned the land on all sides of the land in question, and 
élaimed to own the land embraced in-his homestead entity} that: Hunt 
had him arrested for going through. the gate on to the land, and also. 
had his wife arrested for driving his sheep away. from. the house, and. 


at another time Hunt had. both himself and -wife arrested 4 for oe & to 


prevent Hunt’s. employes from plowing the’ land. 
- On September 3, 1894,-Anna ‘Hunt, assignee of I Francs: Hunt (ae: 
| ceased), applied to purchase the taind) she alleged that. ‘she ‘Was the 


- widow of Francis Hunt, who. died ‘March 25, 1894, the surviving. heirs. 


being her self, and. eight. minor. children; that she ‘had ‘been appointed, 7 


administratrix 0 of said: pans satel 2 (copy 0 a letters: ee adininistration 8 
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‘gunexed); ae on May 2, 1893, deceased conveyed to her by deed all 
his estate, personal and real that i in the year 1881 the said Hunt began 
to use and occupy the land in question, and in 1882 cultivated and raised 
grain on ten acres thereof; in 1883, he enclosed the land. with other 
lands belonging to him, and the same was*in’ his possession until his 
death in March, 1894, and since that date the land was in her posses- 
sions recites the fact of the land being within the limits of the railroad 
coitinatiy’s! grant; also the decision of your office of February 3, 1887, 
awarding the land to the company; that relying on that decision the said | 
Hunt purchased one hundred and twenty acres of the land (described) 
from the railroad company, on May 26, 1890, for the sum of $600, and 
at that time paid $120, balance payable May 26, 1895, with added inter- 
ést at seven per cent; that said Hunt purchased the remaining forty 
acre tract (described) on November 12, 1890, for the sum of $200, paid 
in hand $40, and agreed to pay the balance with interest on November 
12, 1895; that Maxwell begat his contest against the company October | 
: 20, 1891, long after Hunt was in possession of the land and after Hunt 
had purchased the same from the company... Exhibits purportin z to be 
copies of the contract of sale by the company, and copy of deed from 
her husband, accompanied her application to purchase, and the right 
of purchase was claimed under the 5th section of the act.of March 3, 
1887 (24 Stat., 556). The statements made in her application were 
corroborated. 

“The register and receiver denied Mrs. Hunt's application to. pur- 
chase, and held Max well’s final proof to await the final disposition of 
tes case. : 

On appeal, your office; eos decision dated May 21, 1895, affirmed the 
action of the register and pecel vel and. in doing SO held, as a reason 


_ therefor, 


that an original purchaser, after the passage of Ge act (March 3, 1887), in cases - 
where the parenaye was not otherwise shown to be bona fide, is not. protected. 
thereby. 


_ A further appeal ales the case here. - 
‘The Sth section of the act of March 3, 1887 (supra), under which Mrs. 
Hunt claims the right of purchase, roads as follows: 


: That where any said company shall have sold to citizens of the United States, Or. 
to persons who have declared their intention to become such citizens, as a part of 
its grant, lands not conveyed to or for the nse of such company, said lands being 
the numbered sections prescribed in the grant, and being coterminous with the con- 
structed parts of said road, and where the lands so sold are for any reason excepted 
from the operation of the grant.to said company, it shall be lawful for the bona fide 
purchaser thereof from said company to make payment to the United States for said 
lands at the ordinary government price for like lands, and thereupon patents shall 
‘issue ‘therefor to the said bona fide purchaser, his: Reirs-or assigns: Provided, That all 
lands shall. be excepted from the provisions of this section which at the, date of. such 
" gales were in the bona fide occupation of adverse: claimants ‘under -the. pre- -emption 
or homestead laws of the United States, andwhose claims and occupation have not 
since been voluntarily abandoned, as to which excepted lands the said pre-emption | 


wo 
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and homestead claimants shall-be : permitted to-perfect their proofs and entries and — 


receive patents therefor: Provided further, That this. section shall not apply to lands — 
settled upon subsequent to the first day of. December, eighteen hundred and eighty" 
two, by persons claiming to enter the same under the settlement laws of the United . 


| States, as to which lands the eae claiming the same shall be, Paes to Prove up” | 
and enter as in other like eases, 


The fact that Hunt purchased ‘the land: from the railroad company | 
subsequent to the date of the passage of the act of March 3, 1887, does 
not, as held by your office, preclude him or his heirs or assigns from the | 
benefits of said act. Sethman-v. Clise, 17 LL. D., 307; Stephan etal.v. 


- Morris,. 21 L. D.; BT. 


‘The land was, 1: Of the acinbeeea sections preecribed | in the ee 
2: It is coterminous with constructed pane of said road ; 3: It was . 


— excepted from the operation of the grant.. 


The applicant to purchase makes a prima facie showing that the land. 
was sold by the company to her immediate grantor; that the sale was 


“tmhade in good faith, and that at date of the sale the land was not in the, 
_ bona fide occupancy of an:adverse claimant under any of the land laws. * 


' From this showing it also appears that: the company sold the land to, 
Hunt, who was in possession of the same at the date of Maxwell's, 
alleged settlement on the land; that the latter was cognizant of Hunt’s 
claim and possession when he made settlement and brought his contest: 
against the company. Maxwell’s settlement, therefore, although made. 
after December 1, 1882, would not, even, under the second proviso to the — 


Sth section .of the act of 1887 (supra) defeat Hunt's right of purchase. 
Chicago, St. Paul, Minneapolis and Omaha Railway Company, 11 L..D.,, 


607; Holton vw. Rutledge, 20 L. D., 227. | : 
. The act of May 14, 1880 (21 Stat., 140), gives thirty days neaierenee : 
right of entry to a successful: contestant, and Maxwell by his contest. 
defeated the right of the company to the land, and under ordinary 
circumstances would be allowed the preference right.. But if Hunt- 
purchased the land in good faith from the company, and was in pos-- 
session of the land under that purchase prior to Maxwell’s settlement;- 


and all other conditions referred to in said section 5 were in Hunts: 


favor, the preference: right would. not. be awarded, to. Maxwell, for in 


| such case he would be charged with notice and information of the open: 


possession of the land by the DEP: from the eae Austin. 2 Dees 


huey, 21 1. D., 507. 


«A sufficient orine facie Beasts having oan ani of Hunt's ihe 
of. purchase under the act of 1887 (supra), the case -will be returned. — 
for a hearing, when evidence of Hunt’s purchase, its good-faith, etc.,. 
will be taken, and ‘the case easualeaied in saa wee the pre 


-ples hereinabove given. | 


The decision “appealed feet is: aopordinaly modified. 


SO Wt ite Sie 
pare Ge 
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SWAMP LANDS—INDEMNITY--WAIVER. 
Bre sae % JEFFERSON County, ILLINOIS. 


A claim for swamp indemnity must be rejected where it appears that the fgets ot’ 
" Jand employed as a basis therefor are included within a prior waiver of a 
~ claims thereto executed by a duly authorized agent of the county, . 


Secretary y Smith to the Commissioner of 0 the General Land Office, Agus 
= 41896. ~ (GORY 


Stal office cision («“K) of June 26, 1395, holdé for rejection the: 
claim of the county of Jefferson, State of Tilinois, for swamp land. 
| indemnity under the acts of March 2, 1855, and March 3, 1857. 

The tracts of land employed as a- Dane for the claim are in aniibers | 
three hundred and eee, and fally described in the decision: 
appealed from. 

'-The reason given for rejecting the ania is, that Green P. Gumer the: 
duly’ authorized agent of the county, on December 12, 1891, waived 
and abandoned “all right, title and interest to the same forever,” and. 
on the same day duly acknowledged the waiver to be “his free act and 


- deed.” - 


: Mr, Garner, the agent of the county, has appealed from your said office: 
decision, and while he admits that he signed the waiver, he insists in. 
avoidance of the same that the special agent representing the govern-: 
ment did not act fairly with him, and refused to adjust the claim of the 
county as to certain tracts then under consideration, and admittedly 
swamp, unless Mr. Garner would waive the claim of the county to said. 
three hundred and seventeen tracts. 

' It is rather strange that Mr, Garner should thus surrender the bulk 
of his claim for the sake of possible cash indemnity to about eighty-. 
eight tracts. He appears to have been acting for and on behalf of the. 
county, whose agent he was. As such agent, he had full power to. 
waive the claim of the county to the tracts in question, in order that. 
there might bea complete aiuaemeny of all the: claims growing out of. 
the swamp land act, 

- The waiver seems to have been a complete abandonment of the claim. 
of the county to cash indemnity on the tracts waived, aud Mr, Garner’s. 
reasons for asking that the same be disregarded can not be accepted:: 
Nor does the fact that a few of the tracts were repor ted to your. 
Office by the United States surveyor-general in 1853 and 1854. as swamp 
lands confirm Mr. Garner in his right to.indemnity therefor.. Before: 

cash: indemnity can be allowed, “due:proof” would still have to be. | 
made of. their actual ‘swampy condition at date of the grant; and Mr.’ 
Garner by his waiver acknowledges in behalf of the county that the. 
tracts were not of the character contemplated in the swamp land act, — 
and are, BOSE ELOES, not the proper bases upon. which to claim cash 
indemnity. . | 

The decision appealed from is affirmed, 
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"PENDING APPLICATION-MILITARY RESERVATION.. a ee a 
SPENCER, , STATE OF FLORIDA.” ae. ae 


The desartnental decision of. June 22, 1893, refusing to recognize ‘the orieals land 
claim of Jesse Fish, and directing that appropriate action. be taken upon all 
pending claims to the lands embraced therein under the public Jand laws, did 
not contemplate final action thereon, until due opportunity had been eeu for 

7 the assertion of rights thereunder. 

Jé is within the scope of executive authority,to reduce the area of a military reser- 
vation, created by executive order, so as to exclude lands on which mnnrow ements : 

a had. been made pur to the establishment of said reservation, 


Secretary Smith to the 0 ommissioner of the re Lina Office, oer 
eel) | 4, 1896. | (A. EB) 


This isan appeal by Spancer from your ‘office decision of July 27, 
1895, rejecting his application to make homestead entry of lot 9 of See. 
27 and the 8. $ of the SH. 4 of Sec. 28, Tp. 7 5., B. 30 E. , Gainesville, 
Plorida. | 

_ The records polatis g to this inna show that on nd uly 28, 1888, the State 
of Florida filed an application to locate the SE. 4 and the W. 4 of the. 
SW. 4 of Sec. 28, with Palatka scrip..- This pl canon wae rejected 
because the land was claimed as a private land grant from Spain made 
prior to 1763 to one Jesse Fish (see case of Jesse Fish, 16, L. D.,.550), 
From this rejection the State appealed. 

On June 22, 1893, (16 L. D., 550,) the Department declared the pri- 
vate land aril to be Barred: because not asser'ted within the period. 
specified by Congress, and directed your office to take such action upon 
the.applications pending as might be right and proper. ‘At that time’ 
there was pending the application, among “others, of George H. Spen- 
cer. Spencer claims to have made settlement and built a house and 
faprores the lands in controversy, and to have made an application 
to enter the same as early as August, 1888; and again on J anuary 24, :: 
1890, and still again on May 14, 1895. ; 
| Your office does not appear to have passed upon the Glaims of Spen- 
cer until July 27, 1895, on which date you rejected his last application’ 
because the State had been allowed to select the SE.4 of Sec. 28 on 
May 18, 1895, and because lot 9 of Sec. 27 was included in a military 
reservation set aside by the Executive on May 14, 1893. 

Spencer does not. appear to have ever béen given an ‘opportunity to 
. ee his claims to this land, and in not affordin g him this opportunity, - 
the directions of this Department; in the J esse Fish case, unre were 
not carried out by your office. . 

You will order a hearing in this case, affordin g all ‘parties’ an pe 
tunity to be heard, with a'view to determining who has the’ prior right 
to that portion of. the land in controversy which lies without the mili- 
tary reseryation, at the. same time getting the status of Mr. Spencer's. 
. claim at the date when the military, reservation: was extended.-over- it,; 
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as it is quite clear. that if he had improvements which were indleded 

within the military reservation, at the date when it was made, that it 

is within the power of the executive to reduce mat reservation So as to 

exclude them. : : ay 
~ Your office decision is thus modified. 


eet 


RHODES ET. AL. w TREAS: | 


“Motien for review of departmental decision of December 28, 1895, 
21 L. D., 502, denied by Acting Secretary Reynolds, August 8, 1896, 


HOMESTEAD CONTEST—OKLAHOMA LANDS. 


TIPTON v, ‘MALONEY. 


One who agsists another to procure an entry, by furnishing the. money for the requi- 
site fees, will not be pee mitted to attack the good faith of said ony in his own 
interest. 

Entry. within the territory during the Suomi wed period. by passing CuRdEh ths : 
country over a public highway does not operate to disqualify an applicant for. 

- land within the Sac and Fox country, | | 


ee Smith to the Commissioner of the General Lana eae August 
4,1896. 7 (0. W: P.). 


On Bentenber 29, 1391, Landon P. Tipton made homestead entry, 
No: 8096, of lots 3 aie 4 and the 8. $ of the NW. £ of’ section 2, town- 
ship 17 N. , Tange 4 E., Guthrie land district, Oklahoma Territory. | 
_ On January 29, 1892, Tipton applied to enter the NE. + of section 11, 

: township 17 N., range . E., which was rejected by the local officers. 

“From this rejection Tipton appealed, and Thomas Maloney having 
made homestead entry, No. 10,531, on February 3, 1892, of said land, 
- your office, on August 11, 1892, ordered a hearing, which was had on. 
May 15, 1894, both parties appearing and submitting testimony ; and 
on September 25, 1894, the local officers considered the case, and found 
(1) that Tipton had never established a residence on the land; (2) that. 
Tipton entered into the lands embraced in the act of Congress of Feb- 
ruary 13, 1891, subsequent to the passage of said act and prior to 
twelve welode noon, September 22,1891, and is therefore disqualified to 
make homestead entry upon said tand. Theréfore they recommended. 
that Maloney’s homestead entry, No. 10, 531, remain intact. 

Tipton appealed. | 

_ Your ottice held.as follows: _ sane, | | 

If (Maloney’ 8) entry was made at the request of Tipton and for the purpose of 
protecting the land for-him,:he. should. not. be. permitted to. say. that Maloney. wag 
not a bona fide entryman, but a mere dummy, who had made all entry at his (Tip- 


ton’s) instance. He should be estopped from 80 doing, so ee ‘a8 s Maloney contends 
oahet it was male. for his own use and benefit. - aa 
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I farther find from.the sviience that Tipton cotiea the Sac and Fox eouniey on 


July 1,. 1891, during the prohibited period. -Tipton,. on being asked ‘ When. was the 
first time you were on this claim?” replied, ‘The first time I was on that. land was. 
- the first days of July, 1891, on a trip through that country into the Creek Nation.” 

For the reason above assigned, together with the fact that Tipton is a disqualified 
homesteader as regards any land in the Sac and Fox country, by reason of having 
entered the country after the passage of the act. of. February 13, 1891, and before 
noon of September 22, 1891, your. said decision js affirmed, saons 8 pone for 
the land is dismissed, and Maloney’s entry is left intact. 

-The evidence shows that Tipton is entitled to a restoration of his homestead 
right, and while a restoration of right is usually. given upon the, allowance of an 
application to enter a specified tract, I think Tipton is entitled to a judgment on. 


the. record now submitted, and-it is ordered that his homestead right be restored, _ 


excepting, however, any land in the Sac and Fox aun by Treason of his. disquali- 
fication i in respect to these lands. 


, Tipton appeals to the Department, 

“The evidence shows that Tipton relinquished his entry No. 8096, 
“made September 29, 1891, because the land embraced therein. was cov- 
ered by the settlement sieht of one Pyburn, a prior settler ; and Tipton, 
received as a cousideration for his relinquishment: the sum of $200, 
from Pyburn, but that this was in payment for Tipton’s improyements,, — 
and was also understood to. be ai compromiss of saz contest — 
against Tipton’s entry. - 

‘The evidence further shows that: iipton purchased the relinquish- 
“ment of the land in dispute of one Dr. Goss, paying therefor the sum 
> of $180; that he:also paid to a contestant who filed a contest against — 
Goss’s entry the sum of $35; that he filed Goss’s relinguishment and — 
after his application was rejected: induced Maloney to enter the said 
land, paying Maloney’s fees for making entry, the sum of $14, - Tip- 
tons: contention is that he got Maloney to apply to enter the land as 
_ his friend, for the purpose of preventing any other person from enter- 
Ing the aa ‘This Maloney denies.- But it is not shown that Maloney 
had any understanding with Tipton to pay-any money for the privilege: | 
of entering the land. Maloney says he had not. Upon this evidence 
your view seems to be correct, that the object of Tipton was to get 
Maloney to-enter the-land- to protectithe land from entry.by any other 
person, pending his application (which had been rejected), and his 
application for a restoration of his homestead. right subsequently filed; 
that otherwise the transaction would be a gratuity from Tipton: to _ 
Maloney « of about $200, which is altogether unexplained. 

_ I concur in your office decision that Tipton having assisted Maloney 
to make his entry, furnishing - him with the money to pay the entry 
fees, cannot now be permitted to question that entry.. But I do not 
think that Tipton i is disqualified to enter land in the Sac and Fox’ coun- 
try by reason of his having passed | over the public highway from Okla- 
homa to the Creek ‘Nation in ‘J uly, 1891, during the prohibited ats | 
_ thereby crossing the land which he first entered and relifiquished. . 
. Your oftice decision is thus modified. | 
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TUSTIN v, ADAMS. 


‘otion for review of departniental decision of March 6, “1896, 22, 2 
L. Ds 266, denied by penne pectotary, Reynolds, nese: 8, 1896. | 


HOMESTEAD: SETTLEMENT—ENTRY—DEVISEE. 
BRYANT v. BEGLEY. 


Under the act of May ve 1880, the right of g a homestead settler palates back to ie 
| _ date of his settlement, and if at the date of his application to enter he has prior: 
thereto lived on the land and complied with the law for the statutory period, 

his. interest therein, in the absence of any inter vening adverse claim, becomes ait : 

" - once a vested and devisable right. a 


ai aonetang Reynolds to the Commissioner: ‘ie the General Land Office, 
August 8,1896. = (OG. J. G.) 


Ghats W. Bryant has appealed from your office decision of Febru: 
ary 4, 1896, denying a hearing upon the protest. filed by him against the 
final proof offered by John Begley, devisee of Martin Crow, on lots 3 
and 4, Sec. 30, T.255., R. 5 W. , Dodge City land district, Kansas. | 

The ground: ‘for aad denial was that the plaintiff, in his affidavit es 
pees failed to allege a cause of action. 

- The plaintiff in his affidavit adinits that the deceased antryman, 
Martin Crow, occupied the land i in question for grazing purposes and. 
improved the saine for a period’ of eighteen years prior to his death. 
But as the entryman failed to make homestead | entry | until June 23, 

1892, two years and three months prior to his death, the plaintiff urges 
that the five years of residence and impr ovements req uired by law from 
date’ of entry were not completed, and that the deceased entryman’s » 
devisee has not shown good faith in the matter of cultivation since the 
devisor’s death. The plaintiff likewise alleges that the settlement and. 
occupancy of the entryman prior to entry can avail him nothing unless 
residence and cultivation are shown for five years since date of entry. 

This point does not seem tobe well taken. The third section of the 
act’ of May 14,1880 (21 Stat. , 140) provides— 


_ That any settler who has settled, ‘or who shall hereafter settle, on any of the publie 
lands of. the United States, whether surveyed or unsurveyed, with the intention of 
elaiming the same under the: homestead laws, shall be allowed the same time to file 
his homestead application and perfect his original entry in the United States Land 
Office as is now allowed to settlers under the pre-emption laws to put their claims of 


2 record, and his right shall relate back to the date of settlement, the same as if he 


settled, under the pre- emption laws. 


The proof submitted shows that the déconsed onary iat resided on. 
this land prior to date of making entry, and that he. resided. thereon 
almost. continuously from date of entry: to the time of his death.. 
Thus according to protestant’s own admissions the entryman was quali- 
fied to submit final proof at the date he made entry, after due publica- 
tion of notice, he having been a settler on the land for a period of 
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‘eighteen. years. “As soon as she filed his application to enter the entrytiain’ | 
had ‘a vested right to this land which related back to the date of settle: 
ment. There is’no’ question, too, that under the rulings of’ the Depart- | 
ment this was a devisable right. © It does not appear why: Martin Crow 
“deferred perfecting his entry-for so long a time; but at the same time 
_it does not appear that there was any adverse élainiant. Iti is sufficient: 
to know that he was qualified to submit’ proof at the date of making 
entry by reason of his prior settlement: and. residence. 
This being true there would seem to be no occasion: ‘for the Depart. 
‘ment to enter into an investigation of the devisee’s good faith inthe 
‘matter of cultivation since his devisor’s death.. The devisor’s qualifi- — 
cations descended to the devisee, and it is not incumbent upon ‘him to - 
make a showing as to cultivation. Hence it was properly nore that 
‘plaintiff’ has failed to allege | a cause of action.’ _ mo 
The plaintiff attempts to raise the question as to the suihiclonayc of fie 
“will of entryman Crow to pass the full estate, for the purpose desig- — 
“nated therein, under section 2288 of the Revised Statutes, and that the 
‘said will is void for uncertainty. ' The interpretation of this will, either 
| ; as to its definiteness, or the legality of the estate it passes, or the pur- 
poses of the devise, is not a matter coming properly within the jurisdic- 
tion of this Department. . The will appears to have been duly admitted 
‘to probate. : ~ 3 rk oe a 
_ Your office decision is Hereny affirmed. 


. =] » . 5 i . in - 
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Spates 2. 
wie Pap ee Fee 


“MAKEMSON V. NDEs Hers, 


“Motion. for: review of depacimental decision ae April 28, 1896; 22. 
L D., 611, denied by Acting: cia pee 7 nenees 8, 1896, ) 


> ira * a 


on . FINAL PROQK—REPUBLICATION-PRE-EMPTION CLAIM. JY ae eS 
SILVA: 0, GONZALES. 


‘On the submission of pre- erption final proof, under’ an ofder of republication: éhe 
proof as originally made, should not be accepted in the rece of a protest 
against such action by an adverse claimant. 

In the case of a pre-emption filing made after the repeal of the mrocenin Hail law the 

burden of proof rests with the pre-emptor, as against an adverse claimant, to 

_ Show: settlement prior to said repeal and residence as requir ed by law, i 


Acting Secretary he ynolds to the. Commissioner gus the Gener al Land Office, 


August 8, 1896. Lie Zor ES (Pde O)..; 


' The land involved j in this ‘controversy i is’ ‘the N K.4 4 NE. 4 “of See. 33, 
and N. 4 NW. § of Sec. 34, T. 10.S., B. 15 B., Roswell, ‘New Mexico, " 
land district, and the plat of ‘said township was filed: in the local office © 
“March 2, 1891, On March 6, , following, Florencio. Gonzales filed declar- 
‘atory statement for the N. + NW. +Sec. 27, NE. + NE. + Sec. 28, and 
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the SW. i Sw, 4 of Sec, 22 of the same ‘owns and range, alleging 
settlement October 15,1885. On April 27, following, Felipe Silva made — 

homestead. entry of the E.4 NE. + of sce 33, and N.4 NW. 4 Sec. 34 
of said township and range, iteae ssttleniont October 4, 1887. 

. On May 16, 1891, Gonzales filed his application supported by a cor- 
roborated - ‘affidavit for an amendment of his filing to cover the N.4 
NW. 4 of Sec. 34, the NE.4 NE.4 of 33, and SW.4 SW.4 of 27 of 

said (owuahip: said tracts, pee the last named, bene sorted by 
| the homestead entry of Silva. 

_ Your office by letter of October 11, 1891, inca the local shiders to 

: advise Silva of the application of Gonzales for amendment of his filing, 
and to allow him (Silva) sixty days to show cause why it should not be 
granted. Silva subsequently filed an affidavit corroborated by several - 
witnesses, setting forth that he settled on the land October -4, 1887; 
that at that date said tract was unoccupied; that he has resided upon 
and cultivated the described land continuously, and that Gonzales did 

not reside upon the said tract or any part thereof; that he has never 

occupied or used any part of said tract since affiant settled there, 
except when his fence was broken or his possession invaded without 
his consent. | 

A hearing was thereupon onderdd by your office on this question. 
As a result thereof, the local officers filed dissenting opinions. On 
appeal, by your office letter of May 27, 1893, the amendment of Gon- 
zales was allowed, and it was also ordered that “the homestead entry 
_of Silva will be allowed to remain intact until one of said ee sub- 
mits his proof.” 

After publication of notice, Guishies, on September 22, 1893, sub- 
mitted final proof before probate clerk of Lincoln county, which was 
rejected by the local officers January 6, 1894, “for: failure to comply 
with Section 2274 of Revised Statutes.” _ | 

From this action Gonzales appealed, and with the papers trans- 


| ; mitted was a protest of Silva against said proof, on the ground that 


the publication was made in a paper not of general circulation in the 
vicinity of the land. Your office by letter of May 7, 1894, held that 
the proof should not have been rejected for the reason ened by the | 
local officers, because Silva had made no application for joint entry. 
~The protest of Silva was Sustained, and Gonzales was ordered to make 
‘new publication in a newspaper nenieal the land, “when if no protest 
or objection is filed, you will, upon payment of purchase price, issue 
final papers thereon.” New publication was made, fixing the time for 
submitting said proof before the probate clerk of Lincoln county 
December 22, 1894, and the same witnesses who testified to the first 
‘final proof are mentioned as witnesses in the second publication. — 

At the time and place mentioned Gonzales appeared, and formally 
_tendered the final proof made under the first publication, stating that 
he. “hereby submits the final proof heretofore made by him in this case, 
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and now on file in said Roswell land office.” Silva being erbient for- | 
mally. objected to receiving the RBIOON thus tendered, setting ark his 
objections at length. | | 

Prior to this, on February ! 24, 1894, Silva submitted his: nail roe! 
under his homestead entry before the same officer, the testimony being 
taken under objection by Gonzales. 7 

' Both parties submitted testimony on the potent offered by each, on 
the dates their proof was offered, and Gonzales offered himself and — 
both of his final proof witnesses for cross-examination, but Silva 
declined to cross-examine them, for the reason that | 
the final proof in the first instance having been rej ected, the testimony then given 
is in no wise a part of-this case. [Further, that] the contestee has not furnished a 
copy of the testimony referred to by him, and we canuot therefore cross-examine 
the witnesses without seing the original or a certified, copy thereof. (Further, ] | 
that any testimony that may have been given in the former application for final 
proof has no bearing directly or eecae on peednene hearing for final procs 
-that was begun anew. — 

Without taking any formal avons on the proof submitted by the 
parties, the local officers porn ee to your office the proof of a 
and stated that, 


the proof of Silva was held to await jeniain in the proot of Giawics which had | 
been forwarded to your office for your decision. 

- Your office, by letter of March 8, 1895, considered the matter anid 
held that under the evidence submitted at the several hearings, Gon- 
_gzales had the prior right to the land, and awarded him the tract.in 
controversy. The question as to the manner of submission of. final 
proof by Gonzales was not considered by your office. - 
_ Silva has appealed from your. said office decision, assigning two 

grounds of error. The first is to the effect that the decision is con- — 
trary to the evidence as to prior settlement and occupancy of the land; 
and the second raises the question as to the regularity of the proof - 
submitted by Gonzales, and it is contended that the first proof having . 


been rejected by your office and a new publication ordered, new proof | 7 


should have been submitted 


for the reason that the testimony taken in the former could not under any Tule of 
evidence be construed as applicable to or. a part of the record in the case at bar, 
‘unless the person offering such testimony should. allege and prove, that the wit- 
nesses testifying at the former hearing were at this time removed from the country, 
or for some other equally: good reason it was impossible to secure their testimony, 
and that the facts in their knowledge could not be proven by other parties; 


that the proceedings under the firsé. publication were void ab initio 


for if the first step was taken in. the wrong direction all furtlier progress in the | 
same line only increased the difficulty. We therefore take the position that the 
first publication being improper and not as required by law (as held by the Honor- 
able Commissioner) that all proceedings toward submitting final proof that were 
- had in pursuance with said illegal notice was necessarily illegal. | | : 


I am impressed with the force of Silva’s objection to the reception of _ 
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the: final oront submitted by Gonzales in 1893 under the Ppublioaten = 
‘made in 1894, It-seeins to have been contemplated by your office order. 
requiring new publication that the former proof submitted might be . 
‘received, ‘if no protest or objections filed.” As amatter of fact, how- 
‘ever, there was a protest and objection filed to its reception, upon 
grounds sufficient in themselves to have.excluded such testimony in a 
‘trial of a.cause in the courts., The further reason that neither the proof 
nor a copy thereof was presented before the probate clerk, where the 
- ‘hearing was had, so that counsel for Silva could inspect the same to. 
enable him to make an intelligent examination of the witnesses, was, 
in my judgment, a sufficient reason for him to refuse to cross-examine 
them upon the facts testified to in the final proof. It would seem also 
‘that it. was necessary for Gonzales to show in said final proof a com- 
pliance with the law between the date of the first submission thereof 
-and the last. As the record stands now, the proof submitted in 1893 
is presented under an advertisement made more than a year subsequent, 
and in the presence of an adverse claim and objection to the manner in 
which the proof was submitted. It would opie as if this progr: was 
‘not sufficient. 

In view of this conclusion, it is deemed advisable to ‘oman the case, 
“with instructions to require Gonzales to submit final proof as of the 
date of his second publication. Notice of this should be served on 
| ‘Silva that he may appear and protest against the same and offer such 
“evidence as he may desire. 
ae 5 may pe well to add that all pre-emption laws were cence by 

‘section 4 of the act of March 3, 1891 i Stat., 1095), with, however, 
this provision: | | | 


But all bona Jide claims inqnaliy initiated before the passage of this act under any i? 


“of said provisions of law & SO fee sia may be Toe mee due compliance we 
‘law, etc. ¢- 

~ Gonzales’ pre- enption declaratory statement, sicane séiléinent 3 in 
“1885, was not filed until March 6, 1891, sabasgnent to the repeal above 
Um entioned.’ The ‘burden is therefore upon him to prove settlement 
prior to said repeal and as alleged. There is no law in existence per- 
‘Initting pre-emption filmgs on. March 6, 1891, unless the claim had 
‘been lawtully initiated prior to March 3, 1891, and if a settlement on 
‘the land was sufficient to bring the preccae filing within the terms of. 
‘the proviso of. said act, it must be shown by a clear preponderance 
‘of the evidence that. there was a bona fide settlement, and that resi- 
dence was maintained thereunder as contemplated by law. This is 
_ especially true as applied to the case at bar, because at the time Silva 
made homestead. entry the records of the local office were clear as to 
.the fact in controver sy; his entry segregated the land, and any one 
‘attempting -to impeach it bya pre-emption filing based solely upos 
SDNOE settlement has the onus cast upon him to establish that fact. 

The case is therefore remanded for further proceedinesy as indicated 
herein. 7 | 
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"PETER DHALIN. Pee a ee 


“Motion for review of departmental decision of coat 24, 1896, 22 : 
| ‘L. D., 496, denied by Acting Secretary Reynolds, August 8, 1896. | 


PRIVATE LAND CLAIM—HOMESTEAD EN TRY. | 
Oenmeenns: OF DURAN DE CHAVEZ GRANT %. SAABEDRA. 


7 By the terms of section 14, ae of March 3, 1891, a claim of ownership, asserted 
under a Mexican private land grant, cannot be consider ed as against a homestead | 
entry on which final certificate has issued prior to the confirmation of. said grant. 


Acting Secretary y Re zynolds to the Commissioner of the General Land Office, 


August 8, 1896. (E. B. Jr.) - 


The confirmees of the Nicholas Duran de Chavez grant, a Mexican 
land grant, appeal from the decision of your office of September 16, 
1895, dismissing their protest, filed August 13, 1895, against the home- 
stead om of Roman Saabedra, No. 3042, aa March 24, 1888, for | 
the E. 4 of the NE. 4 of section 30, and the SH. 4 of the SE. 4 Of sec- 
tion 19, T.6.N., RB. 2 K., Santa Fe, New Mesicat land district, upon 
which final certificate No. 1987 issued June 27, 1893. | 
Appellants assert ownership of the tract covered by Saabedra’s 

entry, under the above named grant, which was made in June, 1739, 
and within the limits. of which said tract lies, and under a decree of 


the court of private land claims rendered August 22, 1893, confirming 


the grant to the heirs and legal representatives of the praca: said 
_ Chavez. This claim of ownership, together with the contention that 
all the lands embraced within said grant were reserved from govern- 
mental disposal by the eighth section of the act of July 22, 1854 (10 
Stat., 308), and by withdrawal in pursuance thereof in June, 1890, by 
direction of the Commissioner of the General Land Office, is the basis - 
of said protest. The ground of your office decision is that final home- 
stead certificate having issued to Saabedra prior to the confirmatory — 
decree aforesaid, his entry is validated by the fourteenth section of the 
act of March 3, 1891 (26 Stat., 854). The appeal insists that it was 
error to hold the entry valid anger said section, reasserts the conten- — 
tion of the protest as above stated, and urges that therefore the en 
certificate issued to Saabedra is null and void. : 
Section fourteen of the act of March 3, 1891 (supra) pions, 
; among other things: | | : 
That if in any case it shall appear that the innda: or any part HioReOE astiesa: to 
any claimant under the provisions of this act shall have been sold or gtanted by 


the United States to any other person, such title from the United States to such 
_ other person shal] remain valid, notwithstanding such decree. 7 


The issuance of final certificate to Saabedra for said tract amounted 
to a sale or grant thereof within the meaning and intent of the 
1814—voL 23——~-138 
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language quoted. Such certificate vested a right to patent, or in 
other words, an equitable title, in him for all the interest of the United - 
States in the said tract (Simmons v. Wagner, 101 U.S., 260; Detfebach 
®, Hawke, 115 U.8., 392; and Cornelius v, Kessel, 128 U.S., 456). 

It is unnecessary under the view the Department takes of the effect 
of said fourteenth section, as applied to the facts of this case, to. 
consider any claim of ownership under said Mexican grant, or the 


_ reservation contained in the eighth section of the act of July 22, 1854 
(supra), and the said withdrawal thereunder. Furthermore, said — 


eighth section was expressly repealed by the fifteenth section of the 
‘said act of March 3, 1891, thus terminating whatever jurisdiction this 
Department had thereunder relative to Spanish and Mexican land 
‘grants. Itis not incumbent upon the Department to go behind the — 
language above quoted from the act last mentioned to inquire whether 
-the tract in question was public land, or into the title of the United | 
States thereto at the time Saabedra made his final entry. That title, 
‘upon the payment by him of the lawful fees, and the issuing of the 
‘recelver’s receipt and the register’s final certificate prior to the decree 
-of the court of private land claims, vested equitably in. him and is- 
-validated by the express terms of the act. 

The question whether Saabedra has complied with the provisions of . 
-the homestead law otherwise than as alleged in said protest is not 
before the Department. Subject to such question, his final certiticate 
entitles him to patent for the said tract. The decision of your offiee 
-is affirmed. : 3 7 | 


ALASKA—FINAL PROOF. 
GEORGE W. GRAYSON. 


The territory of Alaska is constituted a land district by statute, and final proof on 
_ entries therein must be macle Ww rithin said distri ot. 


3 sais Ba Cs y fie ynolds to the Commissioner of the Gener cul Tana Office, 
7 = August 12, 1896. - (P. J.C.) 


By the record it 18 aoe that George W. Grayson made application 
to enter a tract of land, described as sur vey I No, 53, on Wood Island, in 
Sitka, Alaska, Jand district: containing 4.88 acres, Notice of publi- 
: pation was published in a are nearest the land, the first insertion 
being on July 22, 1893, and “the 21st day of December, 1893, at 10 
o'clock A. M., is appointed for such proceedings before this (the local) 
office.” The period of publication expired September 9th. On Sep- 
tember 26, following, an affidavit, dated and executed at San Francisco, 
California, was forwarded to the local office, setting forth that all of 
| the witnesses reside out of Alaska and at or near San Francisco, a 
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distance of about 1,784 miles from the land, “and it is apprehended | 


that said witnesses may be unable or will refuse to attend before said 
land office.” On this affidavit, the local: officers, on eon er 13, 1893, 
‘issued a commission 

+0 the United States Commissioner for the Nor thern district. of California, and the 
clerk of the United States circuit court of appeals for the ninth circuit, at. San 
Francisco, California, to talke the testimony 

of the witnesses named. The testimony of the witnesses was taken 
before this commissioner, etc., November 23, 24 and 25, and, it is stated, 
‘cash papers No. 5 ison Decen ber 27. 1893.” 

- On consideration of this matter, your office by letter of Api 8, 1895, 
directed the local officers to— 


require the claimant Grayson to re-advertise, post and publish notice of his inten-. 


tion te submit final proof, and to submit the same at the time and place advertised, 
and as reqnired by said regulations, and if said final proof shall’ show that he is 


entitled to a cash entry, the certificate and receipt, which are herewith returned, 


wiil be corrected sO. as to describe the land by metes and bounds. 


A motion for review of this decision was overruled, wher eupon the 


‘claimant prosecutes this appeal, assigning errors as follows: | 


. That ‘sich proof shows the bona fide occupation of said tract for trading 
oe 


2. That the taking of final proof at San Francisco under a commission issued by 


he register and receiver at Sitka is in pursuance of the practice of all courts and 
tribunals, for the taking of testimony of witnesses at a distance. 
3. That the officer before whom such testimony was taken, and who administerod 


_ the oaths therefor, was and is authorized by law as clerk of the. cirentt court of . 


appeals to administer oaths in the district of Alaska. ‘ 


4. That the date mentioned in the published notice of intention to make final 


' proof was notice to all contestants, protestants ‘and adverse claimants, to appear 


‘before said land office at the date advertised; that in the event of any such adverse © 


claimants appearing, of course such person would be entitled to cross-examine the 


witnesses, whose testimony is returned with the commission; that such testimony | 


taken without such appearance of an adverse claimant should be received as evi- 


dence in the case; that the fact of no adverse claimant appearing, renders it imma-~. 


terial what competent officer took the same, so that it was in pursuance of the order 
of the register and receiver of the Land Office. | | 

5. That it is impracticable for claimants at the westward in Alaska to make a trip 
of 1500 miles to Sitka land office to submit their final proofs, especially as the par- 
. ties interested and the witnesses.to be examined are mostly residents of the City of 
San Francisco, and make their summer occupations on the coast of ie by direct 
trips to and from said City of San Francisco. 

6. That it appears from the affidavits filed with the said proof that the notice of 
intention was posted on the land long prior to the date advertised for taking the 
sai and remained-so posted long subsequent to the taking of said proof. 

_ That the act of March 3, 1891, allows the Hon. Secretary to establish such 
reg eeperaen with reference to taking final proofs under said act as he may deem 
proper; that the regulatious of June 3rd, 1891, can be modified, if necessary, by said 
. Secretary, the officer promulgating ¢ the same, to couform to the necessities of claimants 
_making proof. 


8. That the readvertisement and posting of notice of intention would} be a an oner- 
ous and nnnecessary expense, as shown by the fact that no opposition was made by | 


Ae 
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amy contestant, seotesadk or adverse diatinant: to the acceptance of such aaaae on 
behalf of claimant at said land office, at the date named in the published notice of 
intention, or since filed therein. 


By section 8, act of May 17, 1884 (23 Stat. 24), the district of Alaska 
is “created a land district, and a United States land office for said dis- 


trict is hereby located at Sitka.” There is no law by which final proof 


on entries in that Territory may be made outside of the land district 
thus created. The universal rule has been that final proof must be 


made in the land district where the land is ‘situated, and at the time 
‘and place, and before the officers, named in the atic. This is spe- 


cifically contemplated by rule 22 (12 L. D., 591), of the circular oF “non- 


| mineral entries in Alaska,” which provides that: 


‘If upon the day appointed for making proof and wapineat for any tract of fan iy 
a person, association or corporation, any other person or the representative of any 


association or corporation, should appear and protest against the allowance of the 


entry, such protestant should be heard and permitted to cross-examine the claimant 
and his witnesses, and the complaint and the facts thus developed will be duly con- 
sidered by the ex officio register aud surveyor-general and such action taken as they 


‘may deem proper. Should the protestant desire to carry his action into a contest so 

-as to introduce the testimony of witnesses either for the government or in his owD _ 
. behalf, he should be required by said officers to file a sworn and corroborated state-_ . 

ment of his grounds of action, and that the contest is not initiated for the purpose — 


of harassing the claimant and extor bing money from him under a compromise, but. 
in good faith to prosecute the same to a final determination; and this atiidavit 
being filed, the said officers will immediately proceed to determine the controversy, 
fixing atime and place for the hearing of the respective claims of the interested 
parties, giving each the usual uotice thereof anda fair opportunity to preseut their 
interests, iz: accordance with the principles of law and eq uity applicable to the case, — 


‘as prescribed by the rules for the conduths of such cases before registers and receiy- 
‘ers of other local offices. . 


It is difficult to conceive how anyone claiming an adverse right to 


the land sought to be entered could protect himself when the witnesses 


appeared at a different time and place, outside the land district and 
gave their evidence. Such-a method would be doing violence to the 


law and regulations, and is without authority or precedent. . 


Your office judgment is, therefore, affirmed, 


TOWN LOT—OCCUPANCY—MUNICIPAL RI GHTS. 


=HANCE ET AL, v. CITY oF GUTHRIE. 


| Occupancy of a town lot as the tenant of anther, at the date of a townsite entry, 


confers no right to a deed upon such occupant. 

‘ Occupancy of a town lot as the basis of a claim thereto, to be etective, must be 
maintained up to the date of the townsite entry. 

The municipality may become a party to a contest between applicants for a town 
lot with a view to the assertion of its own rights under section 4, act of May 
1, , 1890. a. 
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. Acting g Seer etary y Re ynolds to the Commissioner of ‘he Geter al Land Office,» : 
eL- | August 12,1896. (EL B. y JT.) 


This is a contest for a teed to lot 6, block 55, in the city of Guthrie, 
Oklahoma Territory, under the provisions of the act of May 14, 1890" 
_ (26 Stat., 109). Of the numerous parties heretofore contesting for title. 
to said lot all but two, Thomas D. Hanee, and Andrew Frink and 
William Lowe (jointly), have dropped out of the case by default before. . 
the local townsite board or by failure to appeal from adverse decisions. 
The city of Guthrie appears as a party pursuant to paragraph 13 of 
departmental regulations of November 30, 1894, 19 L. D., 334, to protect 
its interests in the premises under the fourth section of said act.. The 
case comes before the Department on appeal by Hance, and Frink and 

Lowe, from your office decision of November 7, 1895, denying the for- 
~ mera deed on the ground of bis abandonment of the lot, and the latter. 
on the ground that they asserted no claim thereto prior to the entry of 
the townsite of Guthrie, and holding that the lot should be disposed 
of according to the provisions of section four above mentioned. This 


decision, as to Frink and Lowe, was adhered to by your office J anuary, ie 


24, 1896, upou review at the motion of this party. | | 
The cacord history of the case is fully set out in these decisions, and | 
further recital here, in detail, is therefore unnecessary. The evidence: 


is very voluminous and conflicting, but therefrom the following per: aa 


nent facts sufficiently appear: 
~. The lot in question forms part of the land opened to settlement at 
twelve o’clock, noon, on April 22, 1889, under the act of March 2, 1889 
(25 Stat., 1005), afd the President’s proclamation of March 23, 1889, 
pursuant thereto, and, of the towusite of Guthrie, which was enter ed 
August 5, 1890. The first actual oceupant of the lot was William C. 
Jones, then United States marshal for the district of Kansas, which 
included the country opened for settlement as above, whose tent was 
erected on the front part of the lot by his deputies prior to or very soon 
after the hour of the opening. Jones soon afterward erected: a frame 
building on the site of the tent, which he leased to different parties | 
until about October fir st, 1889. May 17, 1889, Jones was aw arded a | 
warranty certificate for elie lot by the town AatouEeS | 

On October 9, 1889, Frink and Lowe became tenants of fie Jones 
building under a lease executed through Jones’ agents, and contiuned 
to occupy the same as such tenants, renewing their lease in March, 1891, 
and to pay reut therefor, until shor tly before the second trial Boe the 
townsite board to deter ine the right tc possession, in November, 1894. 
Frink and Lowe now contend that they have claimed said lot in their ' 
own right since about December, 1889, when they first learned that Jones 
was their landlord. This pomention is utterly inconsistent with the 
established facts in the premises. After the entry of-said townsite the 


townsite board on August 23d gave notice for all claimants for lots in oe 


oe to present their, claims within. thirty days. Prior to the first ; 
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‘trial between claimants for this lot, January 26, 1891, seven persons. 
had filed claims therefor. Frink and Lowe, although then residents of 
“Guthrie, and engaged in keeping a restaurant on said lot, made no 
wesponse to this notice. Not until June 9, 1891, some time after a. 
decision by the local boar d, adverse to Jones and the other claimants 
and favorable to the city of Gather ie, and after appeal to your office, did © 
Frink and Lowe file an application for a deed for the lot. At, prior 
and fur a long time subsequeut to the townsite entry they were occupy- 
ing the premises only as the tenants of Jones, and had asserted no. 
claim hostile to ‘him. Jones had been properly decided, both by the | 
townsite board and your office, to have: been disqualified as an appli- 
cant for a deed to said lot by reason of his “soonerism.” But this fact’ 
is immaterial so far as the claim of Frink and Lowe is concerned. They 
entered upon the premises as tenants and continued there as tenants 
_ without claiming or asserting any other interest therein until June 9, 
1891. They evidently did not intend to deny Jones’ title when they 
entered. The first distinct claim they set up to the lot was when they 
filed their application with the townsite board. They were not occu- 
pants in their own right within the meaning of the law at the date of 
‘the townsite entry, and this fact is conclusive against them in their 
present claim (Benson v. Hunter, 19 L. ‘D., 290, and Bowie v. Graff, 21 
L. D., 522), 

Hance’s occupancy of said lot commenced about 2:30 P.M. April 22, 
1889, was continued, as shown by the evidence and more fully stated 
in your office decision, by residence, until the latter part of May, fol- 
lowing, and by improvements until about the last of November, 1889, 
_ when the remnaut of a building ke had placed thereon was thrown off 
by the agent of Jones. He was not thereafter in any sense an occu- 
pant of the lot. He took no legal steps to regain possession other 
than to bring his claim before the townsite board. His contention, 
that he removed from the lot in May, 1889, because his business as a 
réstaurant keeper was rendered unprofitable and the health of himself 
and family jeopardized by the proximity of several privies, and that 
he feared to return to its former place on the lot the lumber that was 
thrown off, or attempt to maintain any improvements thereon, lest he 
become liable as trespasser, and that therefore his failure to retain any 
possession of the lot is excusable, is not sound. No force or threats 
were used to eject him or to frighten him away. He left of bis own 
accord, taking up his residence shortly afterward on a claim near the 
city upon which he continued to reside at the date of the townsite’ 
entry.. The lumber he used to build sidewalks in front of the Capital 
Hotel, then owned or leased by him in the same city. : 

It is in evidence that when asked why he hauled: bis lumber away, | 
he stated that it was of no use to keep it there, as ‘‘ Jones will beat me 
anyway.” He must be regarded as having abandoned his possession, 
or right. to possession of said lot when he acquiesced in the removal of 
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his. improvements -by hauling away the last. vestige thereof without. 
protest to Jones or his agent or making any apparent effort to have it’ 
restored, or in any other way to maintain an occupation of the lot. 

Section four of. the act referred to above is as follows: 

That all lots not disposed of as hereinbefore provided for shall be sold under the 
direction of the Secretary of the Interior for the benefit of the municipal govern- 
ment of any such town, or the same or any part thereof may be reserved for public 
use as sites for public buildings, or for the purpose of parks, if in the judgment of* 
the Secretary such reservation would be for the public interest, and the Secretary’ 
Shall execute proper conveyances to carry out the provisions of this section. 

Your office decision is affirmed. Said lot will be disposed of under: | 
the provisions of the section set. forth above. . 


TIMBER TRESPASS—SETTLEMEN'T. 
ae OSEPH OLUPFORD. 


on Thisted is no aqmeutys in tite Department to accept in . settlement ofa timber ae 7 
an amount less than that found due the government, 


Acting Secretary Reynolds to the Commissioner of the General Land Office, 
(J.1.P.) 8 August 13, 1896. — (A.M) 


~ On the 16th ultimo you submitted the report of. a timber, frospaus on: 
certain unsurveyed non-mmineral public lands in Montana. by Joseph. 
Clifford, together with his propositions to settle for the wood involved | 
in the trespass. | 

It appears that Clifford cut: three hundred and. thirteen cor in of wood | 
from the lands, knowing them to be of the above character; that he 
sold fifty-five cords and that two LL and fifty: eight cords remain 
on the ground where cut. 

The trespass was a wilful one and antae the decision of the U.S. 
supreme court in the Wooden-ware case—106 U. S. 432—the govern- 
ment is entitled to damages in settlement thereof in the sum of $644. 
This total includes $192.50 the amount received by the trespasser for 
the wood sold by him and $451.50 the reported value of the remainder. 
of the wood where found. | - 

In order to effect a settlement Clifford has submitted, one after the 
other, three propositions. The latest and best of hose contains the. | 
offer to pay $313 for the wood at $1 per cord. | 

In summing up the case your letter states that this 
proposition does not cover the full-amount of his liability for the enhanced value of 
said tinber and under a strict construction of the law, the proposition would have 
to be rejected. 

Doubts are also expressed in your letter | as to the recovery of. any 
amount in case of suit and that it is not probable that judgment would. 
be rendered for an amount. in excess of that offered and ‘you have 
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% accordingly recommended that this last proposition be accepted in fall 


of his liability. 

I do not agree with this recommendation. 

In stating the case, and in referring to one of Clifford’s S propositions, 
3 you used this lan guage: . 7 


>. the proposition was rejected, in view of the decision—d ive 240—that ieee is no 
authority i in this Department for accepting in settlement for trespass an amount less 
than that due the government. 


The ruling i in the decision cited is that which governs in all cases of 
_ timber trespass and was properly applied by you in rejecting the propo- 
‘gition then before you. It is equally applicable to the proposition that. 
Tam asked to accept, for in both propositions the offer is below the 
- amount ascertained to be due the government. - 

The only course open to this Department is to submit the case to the 
Department of Justice for civil suit. With that end in view the orig- 
inal papers submitted by you are returned herewith that you may 
supply copies of them for transmission to the Attorney General. 


Woop v. BEACH, 


- Motions for review and rehearin gin the case above entitled denied 
by Acting Secretary Reynolds, August 15, 1896. See departmental 
decision of perce 26, 1896, 22 L. D., 382. 


LEAVE OF ABSENCE—EFFECT OF APPLICATION. 
HsTHER L. WILSON. 


On a proper showing a second year’s leave of absence may be granted without 
requiring an intervening period of personal presence on the land. 

Where an application for leave of, absence is wrongfully denied, aud afterwards 
allowed on appeal, the applicant will be protected us to any absence during the 
- period covered by the application. . 


Acting Secretar ry Reynolds to the Commissioner of the General Land Office, 
August 15, 1896. —_ (J. L. McO.) 


_, Esther L. Wilson has appealed from the decision of your office, dated 
November 16, 1895, rejecting her application for leave of absence for 
one year from October 1, 1894, from her homestead claim, to wit, the | 
SW. } of Sec. 29, T.15 N., R.14 W., Kingfisher land district, Oklahoma 
‘Territory. 

Mrs, Wilson had been absent from her claim for one year, because of 
a failure of crops. When the year of her absence had nearly expired 
she was taken sick with asthma, with which she was confined to her 
room and her bed (in Lawrence, Kansas), She thereupon applied for 
another year’s leave of absence. , | re 
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Your office decision quotes the law of March 2, 1889 (25 Stat. , 854), 
providing” for leave of absence, for certain reasons ‘specified, «for a 
period not exceeding one year at any one time”; and it holds that,. 

_ in view of the fact that said party has been granted a leave of absence for one year, 


under section 3 of said act, she cannot be granted an additional leave of absence for 
one year without any period of time intervening, 


The Department has held that 


when the condition named in section 3, act of March 2, 1889, are made to appear to 
the local office, leave of absence should not be denied for the reason alone that no _ 
period of personal presence on the land has intervened between the expiration of a 
formal leave and the application for a second or subsequent leave. ae Lockhart, 
eee 22-1. D., 706. ) 


In my opinion, in view of the showing nade by Mrs. Wilson in the © 
case at bar, a second year’s leave of absence should have been granted 
~ without requiring her to return to the claim. But inasmuch as nearly 


two years have elapsed since the application the case will be treated 7 


as though said application had been granted, and any absence on lier 

part from the land during the period designated in said Peappueaeny 

will be protected under the provisions of the law. an 
The decision of your office is reversed. 


HOMESTEAD CONTEST—PRIORITY OF. SETTLEMENT. 
SUMNER Vv. Roberts. 


In case of a contest against an entry on the ground of a prior settlement right, the 
- burden of proof is upon the contestaut to show that his settlement antedates 
both the entry and settlement of the contestee, aud if he fails to thus show such 
priority the entry must stand... 

In a contest of such character, doubt as to the fact of priority, or a finding of shane : 
taneous settlement, does not justify an arbitrary divisioa of the land between 
the parties, or an award thereof to the highest bidder. :3 


Secretary Smith to the Commissioner of the General Land Office, August 
CNTs) Ag 4, 1896. | | (CG. J. W.) 


On September 28, 1893, Albert M. Roberts mace howostead: entry of 
the NE. 4 of Sec. 2, iV 25 N., R. 1 W., Perry, Oklahoma. This land 
is in the Cherokee Outlet, and was paoned to settlement September 16, 
1893. 

On October 27, 1893, William M. Sumuer filed a contest against said 
entry, alleging» settlement prior to said entry and prior to- Roberts’ 
settlement. | | 

The case was ieoea on November 30, 1894, and the local officers found 
that both parties arrived on the land on the evening of the 16th of 
September, 1893, and performed certain initial acts of settlement which 
were followed by more valuable and permanent linprovements, within 
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a reasonable time, and that each had established a residence on the 
land. They: say that— | 


while there is « conflict in the testimony ou this point, we think there is a prepon-_ 
derance going to establish the fact that contestant was the first of these parties to. 
reach the |: and on the day of the opening and claim the same as a homestead, . 


From this devision Roberts appealed. On my, 24, 1895, your office, 
passing upon the case, said: 

‘The testiniony is conflicting as to 3 Ww hether the plrintitt or defendant reached the. 
land first. . 

The plaintiff introduced fifteen witnesses and the datondantt nine witnesses. From 
an examination of all the evidence on the question of pitor settlement, a preponder- 
ance shows that the plaintiff was the first to reach the land and make settlement. 
| Sumner built a house and established residence on the land, October 

3, 1893. Roberts built a house and established residence on the land. 
December 16, 1893. Both parties seem to have manifested good: faith. 
Their respective rights clearly hinge upon the question of fact as to. 
which arrived first upon the land and staked it. In some almost simi-_ 
lar cases, the settlement of the question of fact has been evaded and 
the practice resorted to of dividing the land between the parties. The | 
Department has had occasion to consider the soundness and propriety 
of this policy, which seems to have been adopted to some extent with- 
out the careful vonsideration it should have received. It is believed 
that there is no express authority of law for the Department of its own 
motion to cut up and divide the lands which constitute a homestead as 
applied for by the parties. If the authority to do so is to be found in 
the supervisory powers lodged in the Secretary, it should be used only 
in cases where it manifestly furthers justice, and denies no legal right. 
to either of the parties. : 

In cases where entries have been made and contests thereafter insti- 
tuted upon the ground of prior settlement, unless the contestant shall 
successfully carry the burden of. showing by proof that his settlement 
antedates the entry, and the settlement of the entryman, the rule that 
the entry will stand will be adhered to. The cases in which this rule 
would seem to have been disregarded will no longer be regarded as 
precedents to be followed. The fact of prior settlement is. lawful 
authority for the cancellation of an entry of record, but. evidence which 
leaves the question in doubt as to which settled first, the entryman or. 
the contestant, and is without some degree of ere ponance in favor. 
of the contestant, will leave the entry intact. Even if the evidence © 
should show that settlement was made simultaneously by. a contestant 
and an entryman, this will not authorize the cancellation of au entry — 
properly of record as was held in the recent case of Perry et al. v. Has- 
kins (23 L. D., 50). Your office in the case of Heatherton v. Montgom- | 
ery, in which you reversed the local officers, held that if, under an 
allegation of prior settlement, simultaneous settlement was shown 
msteat that it would authorize the cancellation of the entry and the 
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division of the land. ‘There ‘seems to have been no appeal from that 
decision.. ln the case of O’Toole v. Spicer (20 L. D.,-392), the same. 
“principle seems to have been announced by your office, and acquiesced. 
in here, avd in some other cases the principle is to some extent recog: 
nized.. The result is apparently to multiply conflicting decisions and 
to afford facilities for evading the responsibility.of deciding at all, in 
difficult cases, by. simply classifying them as doubtful, and making. 
doubt the basis for a division of the land. It is believed that the legal 
rights of parties will be-best secured and greater uniformity in deci- 
sions reached, by following the law, and abandoning the practice of 
forced division of homestead lands. In cases where parties themselves 
regard. their rights, as so nearly. equal ‘and so difficult of demonstra- 
tion, as to induce them to voluntarily agree to a division of the land, 
there is no objection to their doing so; but there is no lawful authority, : 
in the Department to compel, compromise, and force a division of a 
homestead by an alternate judgment of sale, unless division is agreed 
upon. In cases of simultaneous applications to enter, the regulations 
of the Department provide, that where neither party has improvements 
on the land the right of entry should be awarded to the highest bidder, 
as between the applicants (Circular G. L. O., 1895, p:.14). - This can. 
hardly be construed into authority for either dividing the land, or for 
offering it to the highest: bidder, after entry and after settlement, upon 
_the theory that the settlements were simultaneously made, since the 
rule does not apply to cases where either party isa settler. The deci- 


sions in which it has been said that in contests in cases based on prior 


_ Settlement, the record. entry is without significance, go too far, and are 
misleading, since the assertion of priority of settlement is an affirma- 
tive declaration that the contestant-was the first settler, and denies 
the right of the entryman, both by virtue of his entry aud by virtue of 
his settlement. It follows that the assertion of a right based on prior- 
ity of settlement, where an entry of record is in the way, puts the » 
- burden on the coutestant of showing that he not only made settlement 


before the entryman made entry, but before he made settlement also, — 


and failing to do this the entry will stand: It may be said that as set- 

tlers have three months within which to make entry, after settlement 
no entry made and allowed within that time ought to have any signifi- 

cance as against him. This law was not intended to encourage delay 
in aking applications to enter upon the part of settlers, but simply 
to fix the limitation beyoud which delay could not go, without termi- 
nating such settlement rights as to third par ties. There is no reason 
why, as between contesting. settlers, the one. first makin 2 application 
to enter and getting his application on record, should not have the 
benefit of his diligence. It is a general rule that the law favors the. 
diligent, and it is upon this the rule rests, that the first qualified appli- 

cant in order of time, to enter land subject to entry, shall be awarded 
the right to make such entry, over others who make application later. 
An entry of record which is not fraudulent cannot be treated as.4 


~ 


“ 
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nullity signifying nothing at all. It follows that where a contest is’ 
based on priority of settlement, and the defendant has an entry of 
_Yecord, and the plaintiff fails to show prior settlement, and only shows. 
simultaneous settlement, that he fails to show a lawful cause for the © 
cancellation of the entry. The decisions in which the questions herein’ 
discussed may seem to be in. conflict with this decision may stand as 
the law of the cases wherein they were rendered, but will not hereafter 
be followed as precedents.. Having discussed the rules applicable to 
contests generally based on prior settlement, it remains to apply oe 
principles to the case under consideration. 

The locat officers and your office have concurred in finding that con- 
testant made settlement prior to defendant, and prior to his entry. 
The record seems to support this conclusion. Your office decision is 
accordingly appe oved, and the entry of nue defendant: will be canceled. 


NoRTtH PERRY TOWNSITE ET AL. 2. “MALONE, 


Motion for review of departmental decision of July 9, 1896, 23 L. D, 
87, denied by secr ay Smith, August 27, 1896, 


RAILROAD GRANT—~TERMINAL LIMITS: _ADJUSTMENT. 
NORTHERN PAcIFIC R. Rk. Co. 


The arrangement made between the Northern Pacific, aiid the Lake Superior and 
Mississippi companies with respect to the latter company’s line of road from - 
Thomson’s Junction to Duluth, was such a cousolidation, confederation, and 
association of the two.companies as was contemplated by the grant to the former 
company, by.means of which! said company effected its connection with Lake 
Superior, and thereby fixed the eastern terminus of its grant at Duluth, the 
point of said connection. 7 

In the adjustment of the grant to the Northern Pacific between Thomson’ s Junction 
and Duluth the land covered by the prior grant to the iake Superior company 

- must be deducted, so that between said points the Northern Pacific company will 

take only the granted lands within the lateral limits of its own grant, which fall 

outside the limits of the former grant, anid will .be entitled to indemnity only 
for losses sustained ontside the limits of the former grant, : 


Secretary Smith to the Commissioner of the General Land Office, August | 
(7, 1896, | (A. B. ce 


On November 18, 1895, this Department had before it for considera- 
tion list No. 21, embracing certain selections of lands for indemnity pur- 
poses, by the Northern Pacific Railroad Company, the bases whereof 
were alleged losses within what were claimed to be the primary limits. 
of its grant in the State of Wisconsin east of PEDO City. See 
21. D., 412. — 
It was decided in. that case that said company had no land erant on - 
account of constructed road within the State of Wisconsin east of 
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Superior City, and the list submitted, for that reason, was not approved. 
Whether said company had any land graut east of Thomson’s Junction 
in the State of Minnesota was a question suggested but not decided, 
because not properly an issue in the case; and for the. further ‘reason 
‘that certain necessary evidence was notin the record. In view thereof, — 
however, you were directed to stispend action upon all cases involving 
the question of the company’s right to a grant between Thomson’s | 
J unction and Superior City until that question could be determined i in 
a case properly presenting it. | 
On May 14, 1896, you transmitted to this Department a letter ad- 
dressed to your office by Messrs. Britton and Gray, local counsel for 
‘the Northern Pavitic Railroad Company, under date of May 8, 1896, 
inclosing certain documentary evidence bearing upon the question, ai 
asking that the same be referred to this Department for final action 
thereon. By said letter and accompanying papers the question of the 
company’s rights under its grant east of Thomson’s Junction is pre- 
sented and asked to be determined without further delay, in order that 
the company may be speedily relieved from the effect of. said suspension. 

“The documentary evidence now furnished by said company consists | 
chiefly of certain written agreements nade between the Northern 
Pacific Railroad Company and the Lake Superior and Mississippi Rail- 
road Company, and various other parties, relative to the future use, 
occupancy and ownership, by said railroad companies, of that portion 
of the railroad previously constructed by the Lake Superior and Mis- 
‘sissippl Company, running from Thomson’s Junction to Duluth on Lake 
Superior. As far as material to the question under consideration, this — 
evidence will be more particularly referred to later on. 

In order to determine the question presented it is necessary to refer 
briefly to some of the provisions of the act of Congress by which the 
‘Northern Pacific Railroad Company was incorporated. That act was 
_ passed July 2, 1864 (13 Stat. 365), and by the first section thereof “ae 
Northern Pacific Railroad Company was— 


‘Authorized and empowered to lay out, locate, coustruct, furnish, maintain, and . 
‘enjoy a continuous railroad and telegraph line, with the appurtenances, namely, 
» beginning at a point ou Lake Superior, in the State of Minnesota or Wisconsin; 
_thence westerly by the most eligible railroad route, as shal] be determined by said 
company, within the territory of the United States, on a line north of the forty-fifth 
‘degree of latitude to some point on Puget Sound, with a branch, via the valley of the 
Colbie) River, to a point at or near Port] aud, in the State of Oregon, etc. 
- The company was invested with all the owers srivileges and i immuni- 
pany p ot 
ties necessary to carry into effect the purposes of its incorporation, 

By the third section of the act there was granted to said company, 
for the purpose of aiding in the construction of said railroad and tele- 
graph line, and to secure the safe and speedy transportation of the 
mails, troops, muuitions of war, ete., over its said line of railway— 


- Every alternate section of public Jand, not: mineral, desig nated: by odd numbers, 
to the amount of twenty alternate sections per mile, on each side of said railroad — 
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“line, as said company may adopt, through the territories of the United States, and 
| ten: alternate sections of land per mile on each side of said railroad whenever it 

passes through any state, and whenever on the line thereof, the United States have 
full title, not reserved, sold, granted, or otherwise appropriated, and free from pre- 
emption, or other claims or rights, at the time the line of said road is definitely fixed, 
‘and a plat thereof filed in the office of the commissioner of the general land office, ete. 

Provision was also made in said third section for the selection by the 
company of indemaity lands in lieu of those lost in place because 
granted, sold, reserved, etc., or otherwise disposed of prior to the defi- 
nite location of its line ot road. -auen follow two provisos in these 
words: | | 

Provided, That if said route shall be nee | upon the line of any other iveud route 
to aid in the construction of which lands have been heretofore granted by. the United 
States, as far as the routes are upon the same general line, the amount of land here- 
tofore granted shall be deducted from the amonnt granted by this act: 

Provided, further, That the railroad company receiving the previous grant of land 
‘may assign their interest to said ‘‘Northern Pacific Railroad Company,” or may.con- 
solidate, confederate, and associate with said company pen the terms named in the 
first section of this act. 


By the fourth section it was provided that ssichiover said company 
should have twenty-five consecutive miles of said railroad and telegraph 
line ready for the service contemplated, the President should appoint 
three commissioners to examine the same, upon whose report, if favor- 
able, patents were to issue for the lands as far as earned; and, from 
. time to time, as every additional twenty-five miles were ready for 
service, and verified by said commissiouvers in the manner prescribed, | 
‘patents shonld issue for the lands ear ved, etc., and so on until the road 
was completed. 

By the eighth section it was provided, as one of the conditions of the 

etant, that the whole road should be completed by July 4, 1876. This 
limitation was extended, however, for the period of two years, by the 
act of May 7, 1866 (14 Stat. , 355). - 
It is not deemed necessary to refer specifically to the several plats or 
maps of general route filed by the compary at different times prior to 
the definite location of its road, presumably under section six of the 
grauting act. lor a detailed statement of the transactions of the 
company in this regard, reference is made to the decision Sa 1k 
211: D., 412, hereinbefore mentioned. | 

On November 20, 1871, the company filed its first map of definite 
location. The road as iecated by that map started at the point of its 
junction with the Lake Superior and Mississippi Railroad, at Thomson, 
in Minnesota, and extended westward to the Red River of the North at 
‘Far go, Dakota. — 

‘By act of May 5, 1864 (13 Stat., 64), Bouateas had mee a laid grant 
to the State of Manet for the purpose of aiding in the construction 
of arailroad in said State from the city of St. Paul to the head of Lake 
‘Superior. ‘This grant was for the amount of five alternate sections: per 
mile, on each side of said railroad, on the line thereof, within said 
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‘State. The Lake Superior aud Mississippi Railroad Company became 
the grantee of the State of Minnesota under that act, and had con- 
structed the road: in aid of which the erat was made prior to the 
filing by the Northern Pacific ( ompany of its said first map of definite 
location. The latter company had, however, on March 6, 18635, filed in 
‘your office a plat or map on which was designated the piieial route of 
the entire line of its road from Lake Superior to Puget Sound, making 


-. Duluth, on said lake, the initial or starting point. From Thomson, in 


Minnesota, eastward to Duluth, in said State, the route of the former 
company’s road, and the designated general route of the latter com- 
pany’s road, were found to be upon the same general line. 
- This was the condition of things on July 9, 1870, at which time, is 
‘appears from the evidence submitted and forwarded with your said 
letter of transmittal, an agreement was entered into between the North- | 
“ern Pacific Railroad Company, the Lake Superior and Mississippi Rail- | 
road Company, the Lake Superior and Puget Sound Company, and the 
Western Land Association, whereby it was stipulated and agreed, 
among other things, that ‘ie Northern Pacific Company should con- 
‘nect its road with the road of the Lake Superior and Mississippi Cotn- 
pany at or near the Dalles of the St. Louis River, in Minnesota (a. point 
‘practically the same as Thomson), in order to open direct communica-— 
tion by rail with the town of Duluth, and to maintain such connection 
‘so as to make Duluth “one of its principal points of trade and trans- 
shipment on Lake Superior ; ;” and to accomplish that object it was 
further agreed that said two railroad companies should enter into just 
and equitable running arrangements. It was also agreed that the 
Northern Pacific Company should make its first connection east from 
- said point of intersection by way of the line of the Lake Superior and 
‘Mississippi Company, and that it would not build any other road for 
‘the purpose of forming such eastern connection prior to the completion 


- of its road to the Missouri River. Under what authority this agree- 


‘ment was made does not appear. It is hardly such an agreement as 
_ was contemplated by the fifth section of the granting act, wherein it 
- was provided that: 

It shall be the duty of the Norther n Pacific Railroad comand to pontine any other 


railroad which shall be authorized to be built by the United States, or by the legis- 
lature of any Territory or State in which the same may be situated, to form running 


~* gonnections with it, of fair and equitable terms, 


though probably made in view of that provision. | 

Running arrangements were entered into between the — railr oad 
companies in accordance with said agreement, and, presumably, the — 
‘same were continued until January 1, 1872. On that date an agree- 
ment in writing between the Lake Sipericr and Mississippi Railroad 
Company and the Northern Pacific Railroad Company was made, — 
. whereby the former. company agreed to sell and does sell to the latter 
company an undivided one half interest in, a and the right to Jointly 
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use and operate, that portion of the former company’s main line of rail- 
~ road between Thomson’s Junction, in Minnesota, and the city of Duluth, 
on Lake Superior, in said State. - The consideration for the sale was - 
the sum of $500,000 which was to be paid by the Northern Pacific Com- 
pany on the first day of January, 1896, if the premises on: that date 
should be unincumbered of certain existing mortgages, or as soon there- | 
after as they should become free from said mortgages; and until said 

siun of $500,000 should so become due and payable the Northern Pacific 

Company was to pay semi-annually, as interest thereon, on the first 

days of January and July of each year, the sum of $17,500, to be | 
applied to the payment of the semi-annual interest accruing upon cer- 


tain mortgage bonds of the said Lake Superior and Mississippi Rail- 


road Company, and certain taxes against the same. Provisions were 
made for the joint occupation, use, and operation of the road. by the 
contracting companies; and at the same time a deed was made and 
executed by the Lake Superior and Mississippi Company, conveying to © 
the Northern Pacific Company an undivided one half interest in all 
that portion of the grantor’s said main line of railroad between Thom- - 
_ son’s Junction, in Minnesota, and Duluth, on Lake Superior, and in all 
and singular the appurtenances thereto belonging, in accordance with 
the terms of said agreement, By this arrangement the Northern Pacific © 
Railroad Company was evabled to connect and did connect its road. with 
' Lake Superior at Duluth, in Minnesota, from Thomson’s Junction, in 
said State, a distance of about twenty-five miles, over the line of a 
railroad to aid in the construction of which lands had been previously 
granted by the United States (act of May 5, 1834, supra). 

A third agreement is filed in the record, dated August 9, 1876, which 
was made between the Northern Pacific Railroad Company. as party 
of the first part, the Lake Superior and Mississippi Railroad Company, 
as party of the second part, and certain persons representing the hold- 
ers of the first mortgage bonds of the latter company,.as parties of the 
third part. It is not deemed material to refer tothe matters contained 
in this last agreement further than to say that it expressly confirms to 
the Northern Pacific Company all the rights acquired by that company 

under the aforesaid nagrecnient and deed of conveyance of January 1, 
1872. 

After having continued thus for a number of years to operate its rail- 
road, from Lake Superior to Thomson’s Junction nnder the said agree- 
ment and contract of purchase of January 1, 1872, and westward from | 

the latter point overthe line of road constructed by itself, the Northern. 
Pacific Company, in July, 1882, filed what purports to be a map of 
- definite location eastward from Thomson’s Junction to Superior City, 
_ near the western end of Lake Superior, in Wisconsin, and thence fur- 
_ ther eastward to a point on Bad River, off Lake Superior, in said State. 

A railroad was finally | constructed by said company, over the route. 
thus located, as far east as Ashland, Wisconsin, but no road has ever 
been constr ucted beyond that point. | : 
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The claim of the company is that under its granting act, it is entitled 
to the full amount of ten alternate sections per mile on each side of the | 
road thus constructed by it, between Thomson’s Junction, in the State — 
of Minnesota, and Ashland, in the State of Wisconsin. The Depart- 
ment having already held (21. L. D., supra,) that the company had no 
land grant east of Superior City, it eee to be determined what its 
rights are, if any it has under said grant, between Thomson’s J unction 
and Superior City. The solution of this question involves also the | 
determination and final settlement of the eastern terminus or initial 
point of said railroad as contemplated by the granting act. 
The road was to begin “at a point on Lake Superior in the State of 
Minnesota or Wisconsin,” and was to run from that point westerly, by 
the wost eligible railroad route within certain prescribed lateral limits, 
“to some point on Puget’s Sound.” We have seen that the first con- 
nection with Lake Superior made by the company was at Duluth, which 
is situated slightly north of the western end of said lake, in Minnesota: 
that # second counection with said lake was made by the company some 
ten years later, at Superior City, in Wisconsin, slightly southeast of 


the western end of said lake; and that. a third connection was made 


still later at Ashland, in the latter State. It necessarily follows from 
the decision that the company has no land grant east of Superior City, 
that Ashland can not be considered the eastern terminus of the road. — 
under the grant. Wither Duluth or Superior City, therefore, must be 
' established as such terminus or initial point. | 
It is evident that Congress had in mind the secur ing of a line of rail- 
way transportation, connecting the waters of Lake Superior on the east 
and those of Puget’s Sound on the west. .To secure that connection, 
_and the consequent advantages which would accrue to the government — 
in many ways, and especially from the opening and development of the 
immense territory through which. the road was to pass, a very large 
grant of lands was made. But it was not the intention of Congress, in 
mny judgment, that the grant could be enlarged by: extending the road 
to a greater length than was necessary “by the most eligible railroad 
route” to accomplish the end desired, or that the company, when it had 
once effected a connection of its road with Lake Superior, within the 
terms of the grant, should be allowed, subsequently, to make another 
and different connection, and thus increase the amount of its grant. 
The road was to be constructed from “a point” on Lake Superior to 
“some point” on Puget’s Sound, and two ways were prescribed in the | 
granting act whereby this could. be accomplished : | 
First: The company might construct its own road upon the entire - 
route between said two points, or 
_ Second: If said route should be found to be upon the line of any 
other and prior land grant railroad route, as far as the two routes were 
upon the same general line (that is, as far as the route or general line 
selected was common to both roads), the company receiving the previ- 
ous grant might assign its interest to the Northern Pacific ompeny or 
(1814——-VoL 283——14 | | 
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might <oouspliastes confederate and associate”. with said company for | 
the construction and operation of the road along such common route, . 
In any event, however, so far as the two roads were upon the same 
general line, ‘he amount of land previously granted was to be deducted 
from the amount granted by the Northern Pacific act. 
_ There can be no doubt that, westward from Thomson’s J unction, the 
compan y adopted the former plat, and constructed its own road.. But 
the question here presented is, whether or not the arrangement effected | 
_ between said company and the Lake Superior and Mississippi Company. 
by the agreement and contract of purchase of Jany. 1, 1872, was such 
‘a consolidation, confederation or association: of the nee eoads as was 
contemplated by the granting act. If it was, then the rights of the 
Northern Pacific Company east of Thomson’s Junction are to be meas- 
ured and determined by the aforesaid two provisos of the third section. 
of the act, aud the city of Duluth, on Lake Superior in Minnesota, must 
be ecpenced and established as the.eastern terminus, or initial point, 
of. the company’s road. . wh ty be akg 
- Upon this question the facts appear to be, (1) that the routes of ihe 
two roads were found to be upon the samé general line between Thom- 
son’s Junction and Lake Superior; (2) that by the said agreement and 
contract of purchase the Northern Pacific Company became the abso- _ 
~ Jute owner of the one half interest of the main line of railroad between 
these two points, which had been constructed by the Lake Superior 
and Mississippi Company under a previous congressional land grant; 
(3) that. by said agreement running arrangements were formed and 
entered into, and the two companies becaine associated togetler-in the 
ownership, use and operation of the said main line railroad between said 
points; (4) that the Northern Pacific Company thus effected the con- 
nection of its own constructed road with Lake Superior, the eastern, 
terminal limit of its grant; and (0) that said company continued thus 
‘for nearly ten years (and the arrangement still continues for aught the 
record shows}, and until after the time limited by the grant for the 
completion of its road had elapsed, to use and operate the line of road. 
it had thus acquired, in all respects as though it were a part of its own 
main line of road from Lake Superior to Puget. Sound, required to be | 
| constructed by its grant. 4 
In view of these facts it is difficult to arrive at any sie cone aa 
than that the said arrangement was a consolidation, confederation aud 
association of the two fonds. such as it was the intention of Congress 
_ to provide for. The circumstances which led up to the contract of 
association and the results accomplished by it seein to have been, in all 
respects, just such as were contemplated by Congress when it adopted. 
the said two provisos.. The rontes of the two land grant roads were 
found to be upon the same general line between the points named, and, 
by: means of. the said association. and confederation the two railroad 
a as were. enabled, together, to aid, and did aid, to that. extent, 
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in ney accomplishinent of the object of the grant, wamely, the construc: 
tion of. a “continuous railroad” from Lake Superior to Puget’s Sound. 
That there was a consolidation and confederation of the two roads 


between said points there cannot be any reasonable doubt. By thé | 


arrangement the companies became the joint owners of that part of 
theroad, -What power or authority had the Northern Pacific Company 
to enter into such an arrangement? Certainly none whatever, except 
as couterred by its charter—the granting act. The powers of corpora: — 
tions organized under legislative statutes are such only as those statutes 
confer. (Thomas v. Railroad’ Company, 101 U.8., 71-82.) Power to 
consolidate is not implied, but must be expressly given in the charter 
(2 Morawetz, Sec. 940-1; Cook on Stock and Stockholders, See. 668), 
In the present case the granting act authorized the Northern Pacitic | 
Company “to consolidate, confederate and associate” with any other. 


and prior land grant railroad, as far as the routes of the two roads were 


found to be upon the same general line, upon the terms named in the 
first section, namely, for the construction of a ‘continuons railroad” - 
from Lake Superior to Puget’s Sound; and no authority was given for 
such consolidation, confederation or association, upon any other terms. 
'The company’s charter is the measure of its powers, and the enumera- — 
tion of those powers necessarily implies “the exclusion of all others 
(Thomas v, Railroad Company, supra). It necessarily follows, there- — 
fore, that the Northern Pacific Company had no power or authority to 
effect the arrangement it did effect with the Lake Superior and Mis... 
sissippi Company—whether it be called a cousolidation, a confedera-| 
tion, or an association, of the two companies it matters not—except 
upon the terms prescribed in the granting act, and it will not be pre- 
sumed that said company andertone to. violate the terms of its Ghatter, 
or, on the other hand, to do a vain thing. 
. True it appears that the Board of Directors of the Northern Pacific 
- Company, on February 14, 1873, adopted certain resolutions denying © 
that it was the purpose of the company by said agreement and contract. 
of purchase of J: anuary 1, 1872, to fix the eastern terminus of its road at 
~Duiuth, and asserting that said arrangement was effected for the sole: 
purpose of making the city of Duluth “one of its principal points of 
trade and trans-shipment on Lake Superior,” and claiming the right 
under its grant to extend its road further eastward to the mouth of the 
Montreal River, the most easterly point on Lake Superior in the State. 
of Wisconsin. By what authority the company would have the right 
to establish more than one “ principal point of trade and trans-shipment, 
on Lake Superior,” under its grant, the resolutions do not undertake 
to show. Evidently, only one such point was contemplated by the — 
grant. The road was to begin at ‘a point on Lake Superior, ?” and, 
when once “a point” of beginning had been .established on Lake 
Superior, which was done, as we have seen, by the consolidation and. 
'. association aforesaid, the requirements of the grant were fully met: | 


% 
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anid. its demands satisfied, so far as they relate to the initial pot 
of the road. Therefore any other point of connection with Lake 
Superior, subsequently established by the company, must necessarily 
have been effected outside the terms of its charter. It is the settled | 
law that where power is given a chartered eoinpany to do an act, that 
power becomes exhausted when once exercised, unless it clearly appears 
from the charter that a continuous exercise of the power was intended 
(East Tenn., etc., R. R. Co. v. Frasier, 139 U. S., 288). I do not think 
any such intention is to be peer from. the company’s. charter in 
this case. 

it is scarcely. conceivable that Congress could ever have designed 
that the grant company, when it had once made its connection with 
Lake Superior within the terms and conditions prescribed, should after- 
wards be allowed to form other connections, and finally designate and 
establish the one most advantageous to its interests and which would 
secure to it the largest amount of lands under its grant; or that it 
should be allowed to use and operate such first connection as a compli- 
ance, to that extent, with the terms of the grant, and afterwards waive - 
such compliance and establish another connection; or that it was con- 
templated that the company could, under its grant, establish more than 
one principal point “of trade and trans-shipment on Lake Superior.” 
No such powers are given in express terms, and I do not think they 
_are fairly inferable from any reasonable construction of the grant. And — 
the company could not establish such rights, or confer such powers 
upon itself, by resolution of its Board of Directors or otherwise. 

It is also the settled law that all grants like the one under cousidera- 

tion are to be construed most strongly against the grantees. In the 
ease of Fertilizing Co. v. Hyde Park (97 U. S., 659-666) the . serene 
court said: 
_ The rule of construction in this class of cases is that it shall be feet strongly 
against .the corporation. Every reasonable doubt is te be resolved adversely. 
- Nothing is to be taken as conceded but what is given in unmistakable terms, or by 
an implication equally clear. The affirmative must be shown, Silence is negation 
and doubt is fatal to the claim. This doctrine is vital to the public welfare. It is 
axiomatic in the jurisprudence of this court. — 2 


See also Pearsall v. Great Northern Railway, 161. U. 8., 664. 

Hence, the right of the Northern Pacific Company, after having 
once effected a connection of its road with Lake Superior, under the 
terms of the grant, by means of the consolidation and association 
aforesaid, to effect another and different connection under the grant 
with said lake, can not be recognized unless such right is given in 
clear and unambiguous terms. The same is true of the right of the 
company, under its grant, to establish several “principal points of 
trade and trans-shipment” on Lake Superior as claimed. In neither 
case do I find such authority given by the granting act. _ 
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As furnishing additional light upon the question under consideration 
reference is made to Smalley’s “ History of the Northern Pacific Rail- 
road,” published in. 1883, a work which purports to give a detailed 
statement, of all the facts and circumstances which led up to the 
“making of the grant by Congress for the purpose of “connecting the 
waters of the Great Lakes with those of the Columbia River and 
Puget Sound,” together with a complete history of the organization of 
the company under the grant, and of all its transactions relative.to the 
construction and operation of the road from the beginning down to 
1883. The work appears to have been written and published from the 
standpoint of entire friendliness toward the company; if not, in fact, 
for the purpose of promoting its interests. It may not be amiss, 
therefore, to quote a few.extracts from it bearing upon the question, 
and as showing some of the current historical facts connected with 
the selection by the company of the eastern or lake terminus of its road.- 

On page 145 the author, after speaking of the election of a new board 
of directors in May, 1867, says: : | 


The new board appointed Edwin F. Johnson chief engineer, and ordered him, - 
under direction of the President (of the company), to commence surveys and locate 


a line between Lake Superior and the Red River of the North; also to explore the | 


western end of Lake Superior, with a view to the location of the eastern terminus 
of the road. | , 


On page 151, the ator. speaking. of the work of the engineers and 
the report of Johnson, their chief, says: 


: The search for a.good harbor for a lake terminns was confined to three points— - 
Chegwamigon Bay and the Lake Shore behind the Apostle Islands (the same as Ash- 
land); Superior Bay at Superior City, Wisconsin, and Superior ee at Duluth, 
Minnesota, ; 


On pages 186-7 It is said: 


in June, 1 1870, @ contract was made for the construction of the Minnesota aiycien 
Lof the road, and ground was broken in July, at Thomson’s Junction, where the line 
left, the Lake Superior and Mississippi Railroad. A half interest in the road of the 
Jatter company from the Junction to Duluth was purchased, and an artificial harbor 
“was created at Dulnth by cutting a canal across the low sandy peninsula through 
which vessels could enter the waters of the bay. The town of Superior, lying in 
sight from Duluth across the bay, had a natural harbor, and had been waiting for a 
quarter of a century for the railroad to give it prosperity. Great disappointment 
was felt in that town at the determination of the Northern Pacitie to make its ter- 
minus at Jay Cooke’s new speculative city of Duluth, and the governor of Wisconsin 
- was induced to bring suit against the company on account of a dyke constructed in 
Superior Bay, within the limits of Minnesota, which it was alleged was detrimental 
to the harhor of Superior. This suit was withdrawn on the promise of the company 
to build a line to Superior and to put:that-place.on an: equal footing- with Duluth. for- 
lake trattie; a proniise which the company was uot able to redeem until 1882. | 


The large banking -house of which Jay Cooke was the head was at 
that time the financial agent of the Northern Pacific Company, which 
doubtless explains the reference to his name. It would thus seem that 
of the three points considered, Duluth was finally selected and deter; 
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mined upou as ie. eastern or lake terminus of the road; and only a 
promise was made “to build a line” to Superior, not for ferminal pur- 
poses, but in order ‘to put that eon on an equal footing with Duluth 
| a7 lake traffic.” | 
On page 205 the road is en of as having igen built, prior to Hie 
panic of 1873, “ westward from Lake Superior to the Missouri River, a 
distance of about 450 iniles.” At that time the only road the company 
had east of Thomson’s Junction was: the road owned and operated by 
it’ together with the Lake Superior and Mississippi Company, under 
the arrangement aforesaid, and yet the road is spoken: of as havi ing 
been. built from: Lake Superior 450 miles. westward. | 
On page 382 the author continues: . 
' ‘The Lake Superior and Mississippi Railroad was opened thr ough from St. Paul.to 
Lake Superior in the summer of 1870, and became the supply line for the transpor- 
tation. of constrnetion materials for the Northern Pacitic. The purchase of a half 
interest in its track east of the junction fixed Duluth as the. lake terminns of the © 
Northern Pacific line, and caused the remote and almost unknown hamlet bearing 
that name to develop, with: great rapidity, into an active town, , 
From another part of the work (Ch. 28) it appears: that during the 
years 1877-80 the company made repeated but unsuccessful efforts to 
secure additional aid from Congress for the building of the road, and | 
an extension of the time prescribed for its completion, the last effort 
in that direction having been mane: in 1880, at which time itis stated 
that: | 


. The company was energ getically ee — from both ends. The gap remain- 
m8 to be built June 25, 1880, was at that time about one thousand miles. | 


It thus seems that as late as 1880 the company still regarded and 
relied upon the arrangement effected with the Lake Superior and Mis- 
sissipi Company as a compliance with the terms of its grant relative’ to 
that part of the road between Thomson’s Junction and Lake Superior; 
otherwise it could not have been said that the road was being pushed 
forward “trom both ends,” or that the only part remaining to be built 
was “the gap” of about one thousand miles. This gap must necessa- 
rily have been west of the western boundary of the State of Minnesota: 
in the annual report of the President and Directors of said company 
to its stockholders, made. September 27, 1876, ume following Statements 
are found : . z 
The Picea miles of railroad used by this Sompany ee THAAiNOl Junction — 
ain Duluth, was built by the Lake Superior and Mississippi Railroad Company, and. 
— is‘a part of their road from Duluth to St. Panl. The line of the Northern Pacific 
#@xtends on the southerly side of Lake Superior to the easterly border of Wisconsin, 


at Montreal River. But to savea duplication of expenditure, its original managers 


contracted for the purchase of a half interest in the Lake Superior and Mississippi 
Road, between Thomson and Duluth, agreeing to ay therefor halt a million of 
‘dollars, i in installments. 

“The bondholders of the Lake Superior and Missiasipni Road having indicated their 
intention to commence foreclosure proucedings under their mertenge, it was deemed 
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important vn conclude prior sitrangementa ‘for securing @ ‘the periment use of Slits 


piece of road, : 
After a: long snd tedious. negotiation, an arr angement has. at length be en made, by 
which the use of the. road i is secured, Pea ; 


“It thus” appears: that 16 was “tos “ve a a dlalication: of expen ditiire”~ 
that the “original managers” purchased’ a. half interest. in the Lake: - 
Superior and Mississippi. road, and secured the. permanent use”: 
thereof to the Northern Pacific Company. It.may be pertinently asked. 
how the expenditure thus sought to be avoided could be saved to said: 
companies by the arrangement, if the same was not a consolidation,. 
- confederation and association of the two roads , Such as the Northern: 

Pacific grant authorized. ' : 

— These brief references £6, some of the historical facts sonueeted eae 
the construction of the road will serve to illustrate the real purposes of: 
the company in effecting the aforesaid | arrangement with the Lake: 
Superior and Mississippi Company. In my judgment, they point. irre.) 
sistibly to the conclusion that the company’s object at that time was to: 
thus connect its road with Lake Superior within the terms of its grant’ 
under the provision allowing it, for that purpose, to “consolidate, con: 
federate and associate” with any prior land grant company. SO far as | 
both roads were upon the same general line. . 

' In view of all the foregoing, my conclusions are: = 2 
|. That the arr ‘angement made between the Northern Pacific Rail: 

road Company and the Lake Superior and Mississippi. Company, as 
shown, was such a.consolidation, confederation and association of the 
two companies, aS was contemplated by the grant, and that thereby a _ 
connection was affected with Lake Superior at the city of Duluth, in 
Minnesota, in the manner prescribed in the granting act, of the com- 
pany’s line of. railroad to secure which the grant Was made; and — 

2, That under the grant the eastern terminus or beginning point of 
said railroad on Lake Superior, must be established at said city of 
Duluth, and the company’s rights east of. Thomson’s Jnnetion must be; 
determined accordingly. | - | ; 

In the adjustinent of the company’s s grant for that aii of the oe 
from. Thomson’ s Junction eastward to Duluth, on Lake Superior, there- 
fore , the. amount of land previously granted to the Lake Superior and 
Mi cen, Railroad. Company, namely, “the amount of five alternate 
Sections: per mile on each side of the said railroad on the line thereof, 
within the State of Minnesota,” must be deducted from the.amount of 
land granted to the Northern Pacific Company. The Northern Pacific 
Company will not be entitled to any of the granted lands within. the. 
common limits, nor can it have indemnity for the same, as lands lost in 
place. Theamountof the prior grant is to be deducted trom the amount. 
of the Northern Pacific grant. Between the points named, therefore, ; 
the Northern Pacific Company will take only the granted lands within’ 
the lateral limits phe its owl grant, which = outside the limits of the- 
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former erant, and will be entitled to indemnity only for losses sustained 
outside the limits of the former grant. 

It does not appear that said company has ever filed in your office, 
under section 3 of the granting act, a. plat of the line of its road as defi- 
nitely fixed between those points; nor does that part of the road appear 
to have been examined and verified to the President under section 4 of 
the act. I do not think it necessary, however, that these things should 
be done as to this particular part of the company’s road—the same 
having been located and constructed by a prior land grant company, 
and accepted by the government under the prior grant. The authority 
given the Northern Pacific Company in its grant to effect a consolida- 
tion and confederation with a prior land grant road for the purposes 
stated, necessarily implies, I think,the acceptance by the goverliment, 
under the Northern Pacifie grant, of such prior road as constructed and. 
accepted under the prior grant; and there would seem to be no neces- 
sity for filing a plat of definite location, because that has been done 
_ under the prior grant and the line of read definitely fixed thereby. To. 

hold otherwise would be to require a duplication of work and expendi- 
ture with no resultant benefit either to the government or the company. 

I see no reason, therefore, why you may not proceed at once with the 
‘adjustment of the company’s grant eastward from Thomson’s Junction 
to Duluth on Lake Superior, in accordance with the prin ciples announced 
‘in this opinion. - 4 7 


RATLROAD LANDS—RES JUDICATA—ACT OF MARCI 83, 1887. 
OSBORN ET AL. v. KNIGHT (ON REVIEW). 


The doctrine of ves judicata will not prevent departmental action where such course 
is the only one by which substantial justice can be secured, and the subject 

matter ren‘ains within the jurisdiction of the Department. 

Under an application to perfect title in accordance w ith seetion 5, act of March 3 
1887, to land excepted from a railroad grant on account of pre-emption filings, 
the #08 faith of the applicant’s purchase from the company is not impugned by 
the fact that prior to said purchase he had been register of the land district in 
which the Jands were situated, and must therefore have known tbat said Jands 
were excepted from the grant by said filings, where it appears that during said 
period the Department did not recognize a pre-emption filing as sufficient in 
itself to work an excepticn under the grant. 

The fact that the transfer from the company is by quit claim deed cannot of ‘itself 
affect the right of purchase under said section; nor will the speculative value 

~ of the land be considered in determining the pons fides of the purchaser, -espe- 
cially where such point is raised by a stranger to the original transaction. 

The right of purchase uuder said section is not affected by a settlement claim initiated 
after the passage of said act. . 

The case of Balch v. Andrus, 22 L. D., 238, cited and distinguished. 


‘DECISIONS RELATING TO THE PUBLIC LANDS. = 217 


Secretary Smith to the Commissioner of the General Land Office, Augist 
(We ALD.) 87, 1896, | (F.W. 0.) 


ot have considered the motion, filed in behalf of A. R. Osborn et ale, 
for review of departmental decision of April 10, 1896 (22 L. D., 459), 
in the case of A. R. Osborn e¢ al. v. John H. Knight, involving certain 
lands in Sec. 35, T. 48 N., R. 4 W., and See. 3, T.47 N., BR. 4 W., Ashland 
jand district, Wisconsin, in which ‘departmental Jocision of ‘March Sy 
1893, not reported, was disregarded: and the application by Knight. 6 
purchase under the provisions of section 5 of the Act of March 3, 1887. 
(24 Stat., 556), as to certain lands, was reinstated. 

A brief recitation from the decision under review rl aid the con dae 
ation of the motion: 


| This-land-is within the limits of the indemnity withdrawal made under the grant 
of June 3, 1856 (11 Stat., 20), te aid in the construction. of the Bayfield branch of the 
road now known as the Chicago, St. Paul, Minneapolis and Omaha railroad. . 

By the act of May 5, 1864 (13 Stat., 66), the grant of 1856, before referred to, was — 
increased from six to ten sections per mile, and a new grant was also made of ten 
sections.per mile to aid in the construction of a road afterwards known as the Wis- 
consin Central railroad. Upon the location of the last mentioned road the land in 
question was included within the primary limits of said grant and was also found:to 
be within the four miles additional grant for the Omaha road, so that itis within 
the common ten miles limit of the two grants under the act of 1864. 

Under the rulings of this Department, made prior to the decision of the supreme 
—eourt in the case of the Wisconsin Central railroad company v. Forsyth (159 U.S., 
46), it was held that lands withiu the indemnity limiits under the act of 1856 were 
excepted from the grant made by the act of 1864, so far as the Central company is 
concerned. This was the ruling which prevailed at the time of the adjustment-of 
the Omaha grant, and the land in question was held to have been excepted from the 
Central grant, peomuse of said reservation for ances, purposes under the Bet 

of 1856. | 
On October 25, 1889, Knight filed .an ‘apples tion to. paronake land within the sec-. 
tions first described, under. the provisions of section five of the act of March 3, 1887 

(24 Stat., 556), atlepine that he had purchased the land from the Wisconsin Central : 
_- railroad company for a valuable consideration. Protests were filed against the 
acceptance of Knight’s proof, by A. R. Osborn eé al., and npon the record made in 
said controversy-your office found that Knight was not a bora fide purshaser for the | 
reason that it was shown that he had been register of the local office at Bayfield, — 
and was, therefore, apprised of the conditiou existing between the two grants and 
must have had knowledge of the fact that these lands had been reserved for the 
Omaha grant prior to the. date of the passage of the act making the grant for the 
Central company and the location thereunder, which decision was sustained by this 
Department i in the decision of March 3, 1893 (not reported). 

A review of this decision was denied March 3, 1894, not reported. | wolewine® the 
decision of the supreme court in the case of the Wisconsin Central railroad v. For- 
syth, supra; in which it was-held that-the reservation: for indemuity purposes -on © 
account of the Omaha grant did hot prevent the attachment of rights under the 
Central crant, a motion for re-review was filed on behalf of John H. Knight, which 
was considered in departmental decision of October 1, 1 (not reported). 

In said decision it was held: © oy i, 
“As before stated, Kuight’s application to purchase was jented: and the supreme 
— court having held that the title to said land is net in the United States, a review of 
_ that part of the decision can avail nothing. 
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‘But in view of the fact, that the recent decision of the court reversed: the previous 
dicigion of this Department as to the rights of the Wisconsin Centr al R. RB. Company. 
within ‘the conflict before referred to, and of the further fact that entries have been 
allowed to the lands under. the previous ruling, I have to divect that these entry- 
inen be called upon to show cause why their entries shouid not be canceled, to the, 
end that in ease: there ig no reason shown for holding the lands to have heen 
excepted from thé Wisconsin Central grant, otherwise than the fact that they. were — 
within the indemnity withdrawal uuder’ the act of 1856, the conflicts may he cleared! 
from. the record. The previous holding of the Department. that the withdrawal. 
under. the act of 1856 served to defeat the grant under the act of 1864, for the Wis- 
eonsiu Central railroad compauy, iu view of the decision of the supreme court in 
tlie ‘case before referred to; must be recalled and vacated. and the rights of the 
Wisconsin Central railroad company, within said. conflict; must be adjudicated : in! 
_ accordance witli the decision of the supreme court. before referred. to,” 

Acting under the directions given, it appears that.those who had been. permitted, 
to make homestead entries of the an ds covered by the former application by. Knight: 
were called upon to show cause why their entries should not be canceled, t» antes 
all except one, it appears, responded. 

In considering the showings made your office decision of February 12, 1996, ata 
that the lands in question are opposite and coterminons to the constructed part of. 
the Wisconsin Central railroad, but that certain of the lands were excepted from: 
said grant by reason of the existence of pre-emptiou filings at the date of the 
attachment of rights under said grant. As to the land not so included, it is held: 
that the same passed to the Central orant, but as to those tracts covered by filings, 
it is held that the same are excepted from the Central grant. In the matter of the. 
latter class the qnestion of the respective rights of the entryman and Knight, under’ 
his application to purchase made in 1889, as-véfore stated, is further considered, and 
it is held that in the light of the recent decision of the supreme court, before 
referred to, the knowledge of which is held to have been apprised by reason of his 
position as register, cannot be held to affect the bona fides of his purchase from the 
Wisconsin Central railroad company, and said application to purchase is,-as to the’ 
said lauds, re-instated and recommended for ane a: anc the conflicting home- 
stead entries beld for cancellation. - 


In the decision under review this recommendation was concurr -ed i in, 
the matter of the respective tights of Knight under his application to 
purchase, and the conflicting homestead entries being considered under | 
the supervisory power of this Department, the land being still within 
the jurisdiction of this Department, and the previous adjudication made 
upon Knight’s application to pur anise, being based upon a mistaken | 
construction of the law affecting the disposition of the land. This 

aétion was taken in order to give full effect to the adjudication made 
in 159 U.S., 46, which practically reversed the action of the Depart- 
ment on the issues involved. Were the circumstances so that no sub- 
stantial right of Knight would be jeopardized, I should have hesitated. 
at this late day, under the supervisory powers given to t:e Secretary 
by law, to interfere with a ruling made so long ago as to be justly con- 
sidered as making the issues raised res adjudicata, but I was induced 
to open and reverse the ruling made against the defendant Knight i in 
the decision of March 3, 1893, because it probably affords the only, 
2 of doing substantial fastice in this particular case. | 
- As thus presented the doctrine of res adjudicate can shave: 110 Ree 

| cation and need not be further considered. | 7 ; 
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“The grounds of error being SO. nuitierous, T liave’ considered thein cols | 
léctively; first considering: those affecting the question of bond fides i In 
— Knight's purchase ‘from ihe company, ‘and, second, those. presenting | 
~ adverse rights under the homestead entries allowed after the, Fejeotion 
of Knight’s application to purchase. : 
As before shown, Knight claimed éhitcughi ée Wiseonstt antral 
railroad ‘company, and after this land was held ‘to have been excepted 
from the. Central grant he made due proof under the act of March: 3, 
(1887. | : : 
- If the land passed under the eat to that company, or was re 
i Knight’s application to purchase, this Department was. thereafter 
without jurisdiction to make other disposition of it, and .as.it was 
required by the act of March 3, 1887 (supra), that all railroad grants — 
be adjusted in accordance with the decision of the supreme court, it 
became necessary, upon the rendition of the deeision in the Forsyth — 
case, to respect the Central grant where it had formerly been beld to 
be defeated by the indemnity reservation for the Omaha company. 
Knight had. been charged with knowledge of a fact, supposed to be, 
avoonteoliitiz one in the disposition of the land covered by his appli- 
cation, but. which, under the recent decision of the court, was not a 
material one, and co ald therefore i in no wise affect the. oe ay of is 
purchase: _ 
+:He had been register ‘at the Bayfield ence from 1871 to 1883, this 
. jana at that time being within the Bayfield. district, and: he was held 
to be charged with knowledge.of the fact that these lands had been 
reserved on account of the Omaha grant at the date of: the passage of 
~ the act making the Central grant and also at the date of the attach- 
~ ment of rights thereunder. This withdr awal the court, holds did not 
| Peron the Central grant. 
‘In the recent adjustment of the Central or rant, as to the nae re 


by Knight’s application to purchase, it was held that the land passed ef 


to the Central grant, except as to certain tracts covered by pre emption - 
filings, which tracts were held to be excepted from the Central grant, 


-.. to which extent Knight's application to purchase was reinstated. 


Itis urged in the motion that Kuight is presumed also to have had 
_ knowledge of these Ege and must have known that ay GY: served to 
a the grant. 

A review of the decisions of the sepa bent upon the peusiae aS: fo. 
the effect to be given to pre-emption claims, not. Sata: as against a 
railr ‘oad grant, will not support the claim. 

As late as 1879 pre- emption claims were held iat to: be sufficient to | 

defeat the attachment of rights under.a railroad grant unless the pre- 
-. emptor completed his claim into éash entry, the circular of November.7, 

1879, relating to the adjustment of railroad land grants, providing that: | 

A pre-emption claim which may have existed to a tract of land at the time of the 
attachment of a railroad grant, if subsequently abandoned and not consummated, 
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even though in all respects legal and bona fide, will not operate to defeat the grant, 


it being held that upon the failure of such claim the land covered thereby: inuresto 


the grant as of the date when such grant became effective. 

- Under this ruling, therefore, no hearings can be ordered for the purpose of : ascer- 
taining the facts respecting the settlement, occupation, improvement of the land, 
etc., by such pre-emption claimant, for even if such facts were established, still, 
; under the decision, the land inures to the grant. . 


It is true that in the case of the St. Paul and Pacific R. R. Co. v. 
Larson (3 L. D., 305), decided October 30, 1884, it was held that a pre- 
emption filing capable of being perfected, defeated au indemnity with- 
drawal, but to determine whether the filing was capable of perfection 
made it necessary to show that the pre-emptor had complied with law- 

It was not until the decision in the case of Malone v. Union Pacifie 
R. R. Co. (7 L. D., 13), decided July 9, 1888, that it was held that a filing 
of record, prima facie valid, at the date of attachment of rights nnder 

@ -railr oad grant, served to except the land covered thereby from the | 
operation of such grant. ; | 

it is further urged that the deed from the Central company was & 
quit-claim deed and was for an inadequate consideration, viz, $9,600, | 
while it is claimed the lands are worth $90,000, and that these facts tend | 
to show that the transaction was not bora fide. | 

The fact that the transfer from the company was by quit- claim can- 
aot of itself affect the right of purchase under the act of 1887. (Steb- 
bins v. Croke,.14 L. D., 498), nor can the speculative value of the © 

_land be considered. in determining the bona fides of the purchaser, espe- 
cially where the attack is made by a person a stran as to we original . 
transaction. | 

So far, therefore, as the motion questions the recognition. of Knight's 
bona fides in the matter of his purchase from the company: the excep- 
tion to the decision is overruled. 

— It is further urged that the entrymen were not accorded sone 
_ to show cause why their entries should not be canceled for the reason 
that, after the issue of the rule to show cause, the same was withdrawn 
and their entries held tor cancellation; that it was error to hold that 
their entries were instituted subsequently to Knight’s application to 
purchase, when the fact is that their settlements ante-dated Knight’s _ 
application to purchase, and that since the decision in the case of Balch © 

vy. Andrus (22 L. D., 238), wherein it was held that the fact that pur- 
chase was nade from the company subsequently to the passage of the 
act of March 8, 1887, did not affect the right of purchase from the 
United States under the provisions of section 5 of that act, the rights 
of settlers under the second proviso of said section should also be con- 
strued to include settlements made after the passage of said act. 

~ As to the opportunity afforded the homestead entrymen to show cause 
- why their entries should not be canceled, the Commissioner in his letter 
of February 12, 1896, reports that: 


The local officers were instructed to notify all of said par ties sdant John R. Prince | 
that they will be allowed 60 days in which to show cause why their entries should 
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not be ‘canceled i in so 5 far as s they embraced any portion of the tract held not to have 
been excepted from the operation of the grant to said company, but upon failure to © 
make such showing their entries will be canceled to the extent of the conflict with . 
said grant. Lamal, Snyder, Beaser and R.B. Prince have responded by motions for 
review of said decision, showing cause why their entries should not be canceled and 
have also made answer to Kn ight? 3 motion for review asking that his application to 
purchase under the act of March 3, 1887, be considered and allowed. 

Judd has failed to respond and show cause why his entry shonld not be canceled, 
and has also been served with a copy of Knight’s motion for review asking that his 
| application to purchase the land embraced in his homestead entry which was held to 
have been excepted from the grant, be considered and allowed; therefore, I see no 
reason why the right of said parties to this litigation MAy nue be considered ane. 
passed upon from the record now before me. 


From the proceedings: heretofore nad in this case it would appear — 
that full opportunity has been afforded the conflicting homesteaders to 
_ present their case. | 
- Under the repeated euniies of the Department, a settlement claim 
initiated after the passage of -the act of March 3, 1887, cannot affect 
the right of the purciaser from the company to inake purchase from 
the United States under the provisions contained in the body of section — 
five of said act (Chicago, St. Paul, Minneapolis and Omaha Ry. Co., 
‘11 :L. D., 607; Union Pacific R. RB. Co. et al. v. McKinley, 14 L. D., 237; 
and Swineford e¢ al. v. Piper, 19 L. D., 9). 

I can see no reason for changing this holding, nor does the decision — 
of this Department in the case of Balch v. Andrus (supra) make a change 
necessary. | | 

The fifth section of the act of March 3, 1887, was remedial in its 
nature, and should be liberally construed to embrace the remedy, viz: 
the protection of those who had in good faith brought lands supposed 
to have passed under a railroad land grant which had, for any’ re ason, | 


been excepted therefrom. 


In the case of Baich 1. Andrus (supr ws), it was held: 


' That it can make no difference whether the purchase from the company was made 
- before or after the passage of the act of March 3; 1887, if madein good faith, believing 
the title to be guod and before the land puschased was held.to be excepted froin n the 
grant. 
The second proviso - said section in favor of settlers was a linteation 
_ upon the right of purchase and should be strictly construed. To hold 
that it embraced settlements made after the passage of the act of — 
‘March 8, 1887, would be to offer an. inducement to “ jumpers” to settle 
upon fanda'h held under a title believed to be good, a purpose it cannot 
‘be believed was intended by the legislators. Were it otherwise, how- 
ever, it would not benefit the entries here involved. 
The motion urges that while these entries were made subsequently 
to Knight’s application to purchase, yet they are protected because 
their settlements ante-dated his application to purchase, 
This is not borne out by the record. © Knight first.applied to. purchase | 
in October, 1889, and in the notice advertised that proof would be 
offered in 1 support thereof in J anuary, 1890. . 
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At the hearing held each of the entrymen. alleged settlement inthe 
early part of January, 1890, subsequent to the ee by ene 
but prior to the date set for his offer of proof. 

It but remains to consider the 17th exception W hich re rises a question 
of fact, and is as follows: 3 7 _ 


Tt was error to find that the lands in que stion are beyond and outside of the termi- 
nus. of the constrneted portion of the Wisconsin Central Railroad and are. not 
coterminons: with the constructed portion of said railroad; and it was error not to 
conclude therefrom that the application mae by Knight to purchase these Jands 
mist. be denied and rejected on that ground. 


In the decision under review it is stated that: 


- In. considering: the showing made your office decision of February 12, 1896, found 
that the lands in question are opposite and coterminons, to the constructed part of 
the Wisconsin Central railroad. . 

After: thus fully considering the grounds: ‘upon. which the. motion is 
Baiged and failing to see any good reason to change the conclusion 
: arrived at in the decision under review, the motion is denied and. here- - 

with returned for the files of yom office. | SO 


ME INERA len LA NDS—MINING CLAIM—ID ISCO VE R Y—PETROLEUM. 
UNIonN OIL COMPANY 


In the case of a iuineral entry by an association there must be a (discovery shown on 
' each twenty acres of the land so entered.: 

Land containing petroleum does not fall within the contemplation of the mineral — 

= laws, and. can not he located and entered as a placer mine. | 


Can Smith to the Commissioner ip the General Land Office, August 
| 27, 1896. 7 RL SC.) 


The record. before, me shows that the Union Oil Company of Cali- 
fornia, made .mineral entry No. 140 of the Central Oil Mine, lot No. 43, 
Los Augeles, California, land. district, copsishiue of 78.82 acres, January 
16; 1894. ! 

When the matter was sepclieds in your office it was, by letter of. May 
19, 1894, determined, among other things, that the land had been 
selected by the Southern Pacific Railroad Company, per list No. 25, 
and that the company should be given sixty days within which to show 
cause why its selection. should not be, canceled as to. the contlict ‘also 
that: the applicant was) ce, Se lge Z oe 
| required to show a discovery of a sialiiatea of mineral for es acre - 
tract or fractional epee thereok contained in. | Said Central Oil ‘Placer, the evidence 

The ail company — s appealed:t oak your + office desiaion; on the veiling 
_ above. quoted, and ‘in'a number of specifications sets forth its objections 
thereto. The: principal sai ats ee neither Slag: statute hor. ue 


“ay i 


_ DECISIONS : RELATING TO THE. PUBLIC LANDS. 223 


rulings and regulations in force.at the time the location was made” and | 
the entry allowed required a discovery of mineral on each twenty acre 

- tractof a placer mining claim, where, asin this case, Bue a scat 
a placer claim of one hundr aa acres. 

_Itis strenuously insisted by counsel that the ade aan of the Wepre 
ment in. the case of Farrell et al. v. Hoge et.al., (18 L. D., 81), wherein 
it is held that there must be a discovery on aol twenty acres in eb 
placer of one hundred and sixty acres located by an association, “is a 
startling departure from the established rulings and precedents which 
have governed the land department in the adjudications of mining 
élaims.” It is asserted by counsel that the “decisions of the supreme 
comt and that of ‘the Department upon this identical question cannot 
be reconciled,” and in support of this proposition counsel cite Smelting ~ 
Company v. Kemp, 104 U; S., 636; Jackson v. Roby, 109 Id., 440; and 
Chambers ». Harrington,’ 111 Ta. 1505 also The Good Return Company; . 
41.D., 221. | 
’ An. as Aina Oi of. these suttionties shows ee counsel have fallen | 
into the error of confounding the word “discovery” with “expendi- 
tures”. or “improvements,” or “developments,” and use the three latter 
- as synonymous with the first. There is a broad and distinctive differ- 

ence, as applied to the mining laws, between the word, scour and 
the other terms named. _ 3 

_ Discovery is the initial act upon which all mining rights are based: | 
The rightof appropriation and possession rests wholly upon a discovery - 
of minerals (Waterloo Mining Company v. Doe, 56 Fed. Rep., 685) 
Discovery i is the source of title.’ There is no variation in the author 
ities so far as my research has extended upon this point, and it would 
seem to be a-work of ea LS to ee cite ee cases. in, 

support thereof. ; we NG 

The terms development, impr ovements ond uependitaves as used'i In 
the. statute, refer only to work required to be done after the discovery — 
and location. For instance, in section 2323, in relation to tunnel rights, 
the language is, where a tunnel is run for the development of a vein 
or lode.” . This particular language certainly pre-supposes a discovery: 

Again, in section 2324, in regard to annual work, the requirement is 
that on each claim located after May 10, 1872, ‘not less than $100 
worth of labor shall be performed or improvements nade,” and on those 
located prior. to that date, “$10 worth of ‘labor. shall ie performed. or 
improvements made” for each 100 feet of the vein, and the section pro- 
vides how each co-owner may.be required to pay. lis proportion: of the 
‘expenditures ” thus demanded. This requirement. is for each claim 
located, and as before said, there can be no » location until there has 
been a discovery... ra Be : : 

; ‘Section 2325 requires a » certificate of the sur veyor- gener ‘i fear ‘pat 
ent can issue, that “$500 worth of labor has been, expended s or improve, 
ments made” on the claim. . Cee ee 
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Tt seems too plain to need argument to convince one that these latter 
provisions have no reference to the discovery. It is matter of common 
knowledge, I take it, that discoveries of veins are frequently made on 
the surfave of the ground without any expenditure of labor or money 
in so doing, except that spent by the prospector tn his general search 
for the treasures of nature. On the other hand, fortunes are expended 
in explorations for veins of mineral bearing rock. Congress did not 
fix any amount to be expended, either of money value or labor, in the 
discovery of mineral. Most of the mining States and Territories have 
statutes defining what shall be done. For instance, in Colorado, it is 
necessary before filing the location certificate to sink “a discovery shaft 
upon the lode to the depth of at least ten feet from the lowest rim of 
such shaft at the surface, or deeper, if necessary, to show a well defined 
crevice” (General Statutes of Colorado, Section 2401). | 

The authorities relied upon by counsel have no reference whatever 
to discovery, as such. In the case of Smelting Company v. Kemp, in 
so far as the question of expenditure before patent and improvements 
is concerned, refers wholly to work done for the development of a num- 
- ber of placer claims, and the amount that was necessary to be done in 
order to secure a patent, where all the locations had been transferred 
to one person, and he has applied for the consolidated locations. The 
court below had held, that there should be separate applications for 
patent for each twenty acre location, thereby necessarily requiring $500 
worth of labor or improvements on each location. The supreme court | 
reversed this ruling, and in so doing used the language quoted by — 
counsel as anplicable to a a discovery, to wit: 

It would be absurd to require : i shaft to be sunk on each ications in a consolidated, 


claim, where one shaft would suffice for all locations; and yet that is seriously arguce 
by counsel, and must be maintained to uphold the judgment below. | 


Preceding this language of the court is given quite fully the reasons 
why “it would be absurd to require” such work. The question of dis- | 
covery was not suggested, | | 


Chambers v. Harrington was wholly on the question of annual | 

expenditures for labor on claims held in common as provided for by 
section 2324, Revised Statutes, and the court held (syllabus)— 
. Where several adjoining claims to mineral lands are held in common work for the 
benefit of all done upon any one of them in a given year to an amount equal to that 
required to be done upon all in that year meets the peace ute of section 2324, 
Revised Statutes. 

This was the issue in Jackson v. Roby, wherein the. court announced 
the general doctrine that was followed in the Chambers—Harrington 
case. 

In Good Return Mining Company, the question, so far as applicable 
to the case at bar, was similar to those uncle? above, and those cases 
are referred to and followed. | 

The case of McDonald et al. v Montana Wood euipaty (35 Fed. es, ‘ 
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668), cited by counsel, was referred to in the deeision of the Deparéuent - 
on review, in Ferrell et al. v. Hoge ct al., and the ere vnens declined 
to be controlled by that decision. 

The Deépartment is not aware that any different rule has ever pre-. 
vailed than that announced in Ferrell v. Hoge. — | i ss oy 

Counsel do not cite any authority in support of the assertion and. 
research in this office fails to disclose any such. It seems to me that 
the official announcement by the Department that there must be a dis- 
covery of minera] upon any mining claim before the location thereof is: 
nothing more or less than reiterating the plain and unmistakable Intent, 
of the statute. 

The mining laws were originally intended, in “my judgment, fur the 
purpose of allowing the discoverers of valuabie mineral to secure the 
right of possession and the nation’s title thereto, and it makes no dif- 
ference whether twenty acres is located by one person, forty acres by. 
. two persons, and so on, up to one hundred and sixty acres by eight 
persons; there must be a discovery of mineral in each and every instance 
on every twenty acres, the amount of acreage which each locator would 
be entitled to. The Jabor and improvements for development, after the 
| apigitgic may be done incommon. ‘The object of the statute in allow- 

e¢ an association of persons to take more than the individual was not, 
in “my judgment, to avoid discovery or.annual work, but solely for. the’ 
purpose of permitting them thus to consolidate and join in one system 
of development for the convenient working of the land. 
_ The language used by the court in Smelting Company. : vy. Kemp, in 
meeting the objection of connsel to the consolidation of several placer 
locations in one application, ou the ground that it would create a 
monopoly, is peculiarly applicable to this discussion. It said—_ 


Every one at all familiar with the mineral regions, knows that the great majority 
of claims, whether on lodes or on placers, can be worked advantageously only by a 
combination among miners, or by a consolidation of their claims.through incorpo- 
rated companies. Water is essential for the working of mines, and in many instances 
can be obtained only from great distances, by means of canals, flumes, and aque- 
ducts, requiring. for the construction enormous expenditures of money, entirely 
beyond the means of a single individual. Often, too, for the development of claims, 
streams must be turned ae their beds, dams built, shafts sunk at great depth, and 
flumes constructed to carry away the debris of the mine. Indeed, successful mining,. 
whether on lode claims, or placer claims, can seldom be prosecuted without an 
amount of capital beyond the means of the individual miner. 


If lands containing petroleum can be taken at all under the mineral 
laws, the law in all its features must be complied with. It was con- 
cainplated by Congress that lands valuable for mineral only should be 
taken as such, and in order to determine whether they fall within this. 
classification, @ discovery must be made. 

The eilpoad company has filed a paper in the nature of an exception 
to your office ruling against it, claiming that its selection should not. 
be. cauceled for conflict with the mineral entry, “for the reason that 

| :1814—voL 23— —15 | 





226° DECISIONS RELATING TO THE PUBLIC LANDS. 


petroleum is not mineral within the mineral erespnon io chee Southern 
Pacific Railroad: Company’s grant.” | 

It would have been better forma, perhaps, for: the company to have 
appealed from.your office decision, but inasmuch as the applicant here 
treats the question as if raised by appeal, and inasmuch as it is a ques-, 
tion of some importance, that it be determined, I have concluded to 
consider it on the company’s objection. . 

The railroad company cites and relies on the case of Dunham and: 
Shortt v. Kirkpatrick, 101 Penn. St., 36. That was an action of quare. 
clausum fregit. by Kirkpatrick for entering and boring for petroleum, 
and for cutting timber. I[t appears that Kirkpatrick was the owner of: 
a tract of land which he had purchased from Wood et al., by article of 
agreement by which he took and retained possession. Afterward the 
legal title was conveyed to him, but with the reservation: “Excepting. 
and reserving all the timber suitable for sawing; also all minerals,” 
ete. Dunham et al, under a lease from the grantors of Kirkpatrick, 
for oil purposes, had entered upon the land, drilled a well and were 
taking oil therefrom. The question presented was whether the reserva- 
tion of “all minerals” would include petroleum. 


The defendants (plaintiffs here) who claim under a lease from the vendors, in the 
agreement ahove stated, contend that it is their right, under the reservation, to enter 
upon, and take from, the premises in said agreement described, all the petroleum, or 
mineral oil, that may he found therein. This contention can be sustained only under. 
' the hypothesis that the word ‘‘minerals” in the reservation includes petroleum. 
The conrt below refused to sustain the interpretation put upon the agreement by the 
defendants, and entered judgment on the case stated, for the plaintiff. In this we 
think it-was right. The whole argument used for the purpose of convincing us that 
this decision is not correct is based on the allegation that petrolenm is a mineral. 
It is trne that petroleum is a mineral; no discussion is needed to prove this fact. 
But salt and other waters, impregnated and combined with mineral substances, are | 
minérals; so are rocks, clays, and sand: anything dug from mines or quarries: in 
fine, all inorganié substances are classed under the general name of minerals: Bou. 
L. Dic.: Wor. Die.: Dana’s Geology: Grey's Botany. But if the reservation em-. 
braces all these things, it is as extensive as the grant, and therefore void. If, then, 
. anything at all is retained for the vendor, we must, by some means, limit the mean- 
ing of the word ‘‘minerals.” But the rule by which this may be done is well stated 
by Chief Justice Gibson in the case of the Schuylkill Nayigation Co. 7. Moore, 2 Wh., 
‘477, as follows: ‘“‘The best construction is that which is made by viewing the sub-' 
ject of the contract as the mass of mankind would view it; for,” continues the 
learned Chief Justice, ‘it may be safely assumed that such was the aspect in which. 
the parties themselves viewed it.” . . . Certainly, in popular estimation, petro-' 
leum is not regarded as a mineral substance any more than animal or vegetable oil, 
and it can, indeed, only be so classified in the most general or scientific sense.. How, 
then, did the parties to the contract under consideration, think and write?. As sci- 

entists; or as business men, using the language aud governed by the idea of every- 
day lite?, ? | | 

As we have before observed, if this reservation is to have a strictly scientific con-, 
struction it is as extensive as the gratit, hence, works its own destruction: On the 
other hand, if we adopt the popular understanding we cannot regard petroleum as 
amineral. Moreover, we may be very sure that when Wood and: Co. made their con- 
tract with Kirkpatrick, they did not intend to reserve the mineral oil that. might 

afterward be found in the land, otherwise that intention would have been expressed 
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in no doubtful terms, They were, doubtless, at that time unaware of the character 


of the property as oil territory. Butif they did entertain such an idea, and expected. 


to reserve oil under the general term ‘‘ mineral,” they were mistaken, and should. _ 

have known that they were using that word in a mauner not sanctioned by the com- 
mon understanding of mankind, hence, in a manner that could not he approved by 
the courts of justice. . : : 


It is asserted by counsel for applicants that the same courtina later 


case ‘“ squarely overrules the former decision upon the identical ques- 


tion at issue here.” The case referred to is that of Gill v. Webster (110 


Penn. St.. , 313). I cannot agree with counsel’s contention. The cases 


are not identical in any sense, as IT read them. The later case was.one 
of trover and conversion for machinery removed from leasehold prem-' | 
ises by the lessee. An act of the legislature of that State, in 1855, — 


provided for the mortga ging.of a leasehold of “any colliery, mining 


lands,” etec., and the court held “that the act applied to and authorized - 


a mortgage of a leasehold in oil land, although the act was passed before 


petroleum was discovered.” In discussing the question the court say S, 
as in the Dunham case, that petroleum is a mineral product; also that 
“lands from which it is obtained may with propriety be called mining 


- Jands.” But this is solely for the purpose of making available the 


mortgage act, and has no reference to a grant such as contained in 
the former case, or as in the act of Congress making the grant to the 
railroad company. 

If the decision in the Dunham case is to be accepted as an authority, 
then lands containing petroleum are not excluded from the grant which 
reserves therefrom all ‘“ mineral lands.” 

In my opinion, Congress did not have in contemplation at the time 


of the passage of the act the reservation of lands containing petroleum 


under the designation of mineral lands. In my view of the statute, it 
was only contemplated that lands containing the more precious metals ° 
enumerated in section 2320, Revised Statutes, gold, silver, cinnabar, 
ete., that should be excluded. In the case of Tucker ef al. v. Florida 
Railway and Navigation Co. (19 L. D., 414), the question was as to 
whether land containing phosphates were excluded from the selection 


_by the railroad company under the act of June 22, 1874 (15 Stat., 194), 


which gave it the right to select ‘‘ from any public lands not mineral,” 
etc. It was said in reference to previous railroad grants which contain’ 
the exception of mineral lands— 


It would seem, therefore, that the word mineral is given a limited construction, 
and when this fact is taken into consideration with what has been before stated on 
the subject of mineral legislation, it would seem that the purpose of the word min-_ 
eral, as used in the act of June 22, 1874, supra, was to except from selection, on - 
account of said act, those lands containing valuable metals, snch as gold, silver, 
cinnabar and copper. The word was not used in its broader sense, for the greater 
part of the earth contains mineral in some form, the value of which often depends 


on its location, or the date or advancement of science which makes known its uses. 
I am clearly of the opinion that the word mineral, as employed in the act of June | 


22, 1874,. supr ay cannot be construed to include lands poner aie deposits of phos-. 
pine: 
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But it seems to me that the more serious question presented by this 
discussion is whether lands containing petroleam can be taken under 
the placer miuing law. It would appear that if the lands are not to be 
excluded froin the grant because they d) not come within the classifi- 
cation of mineral lands as used in the granting statutes, as a corollary, 
they should be excluded from location and entry under the mining 
laws. If this question were an original proposition, I should have no 
hesitancy in determining that this class of lands should not be so taken. 

But the subject has been, indirectly, at least, before the Department 
several times, and while i. has never been doanitely decided, so far as 
I can ascertain, yet there seems to have grown up the idea that the 
' rule prevails, An examination of the cases, however, will demonstrate 
the iact, I think, that there is no precedent for such belief. 

The first menion of petroleum in connection with the mineral laws 
that I am able to find is. in the case of Maxwell v. Brierly (9 C. L. O., 50), 
decided April 16,1883, where the land sought to be taken was valuable 
for limestone. In discussing this question, after referring to W. H. 
Hooper (1 L, D., 560), Mr. Secretary Teller said that 
limestone so found subjected the tract to the operation of the miuing laws, as has 
been held under other rulings with respect to asphaltum ... . petroleum, slate and 
other substances, under like conditions. 
The emphasis is mine, and this language would seem to imply that 
petroleum had been the subject of consideration previous to: that case. 

The next case is that of Downey v. Rogers (2 L. D., 707), decided 
December 8, 1883, which was au application by Rogers to enter four oil 
claims of one hundred and sixty acres each, against which Downey 
filed an adverse, alleging prior ownership and possession; that Rogers’ | 
publication was defective and that there was an error in one of the 
courses of survey. Mr. Teller, in deciding the matter, after referring 
to his former letter of January 30, 1883. (1 L. D., 56), wherein was 

allowed entries of land containing borax, etc., in certain named States 
and Territories, adds: “ Whether or not the same ruling should apply. 
to oil lands, is an undetermined question,” and a hearing was ordered 
to determine the character and value of the land. 
Thus it will be seen that the later expression of Mr. Teller seems to 
negative the expression in the former case that I have italicised. 

This same application came before Mr. Secretary Lamar, and a deci- 
_ sion was rendered by him December 16, 1885. (Samuel E. Rogers, 4 

—L. D., 284.) It came in the shape of a request for a patent which was 
based upon a report of a special-agent to the effect “ that the land is” 
only fit for extracting petroleum.” Mr. Lamar declined to direct the 
allowance of the entry, or to pass upon the question of good faith “and 
of the value of the improvements raised by the report of your special ; 
agent,” and the case was returned to your office. It is stated in the 
opinion that the investigation was ordered for the purpose of deter- 
mining ‘whether or not the same ruling as in letter of J anuaty 30, 
1883, should apply to oil lands.’ ” | 
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So that it would seem, as s far as this case is concerned, it was still an 
‘undetermined question at the date of the Rogers decision whether oil 
lands could thus be taken. | 

Prior to the rendition of this judgment, however, July 22, 1885, the 
case of Rogers v. Jepson (4 L. D., 60), was considered by Mr, Lamar. 
This case was a contest between an agricultural claimant and an oil 
location, and as a result of the bearing it was decided in favor of the 
former. After deciding that the burden of proof was on the contestant 
and. that he had failed to make out his case, the opinion says: 

A careful examination of the testimony shows that the contestant has failed to 
establish the character of the land as oil land, and, ther idee subject to location under 
_ the mineral laws. 

_ The inference would a perhaps, from the expression I have ‘itali- 
cised, that if he had established the oil. character of the land it might 
have been subject to a mineral location. But this negative statement 
of such a proposition which is purely obiter iS not in itself. pummel to. 
‘be treated as a precedent. | 

The only other case that I have found bearitig upon the question is 
that of Piru Oil Company (16 L. D.,117), Tt is not stated in the opin- 
ion whether the mining claims were taken and held on account of oil or 
not, and the only indication that they were is derived from the names. 
applied to the several claims. But the direct question as to whether 
oil lands could be taken under the mineral laws was not discussed or _ 
decided. It was an ex parte case, and the only question involved was 
whether a‘subsequent homestead eutry irregularly allowed for part of ' 
the land should impair the rights of the mineral claimant, and the 
decision was that a hearing be ordered for the purpose of per mitting 
the agricultural claimant to show why his entry should not be canceled. 

After a diligent search among the reported cases these are all the” 
decisions I have found bearing upon this question, and I do not think 
it. can be seriously claimed that either of these can be accepted as an 
authority for the proposition that lands containing oil can be taken — 
under the mineral laws, It is true, scientifically speaking, that petro- 
leum is a-mineral. But the same may be said of salt and of phosphates, 
and of clay containing alumina, and other substances in the earth. Yet 
it does not follow that they come within the meaning of the. mineral 
statutes, and it has been decided that they do not. (See Salt Bluff 
Placer, 7 L. D., 549; Southwestern Mining Company, 14 Id., 596; Jor- 
dan v. Idaho Aluminium M. & M. Co., 20 Id., 500.) It would seem as 
if oil was regarded by science as a mineral only because of its inorganic 
character, as a sort of distinction from a vegetable product. _ 
— But be that as it may, I am unable to agree that it falls within the 
contemplation of the mineral ae and that it moe be. located and 
entered. as a placer mine. 

For. these reasons: I think the entry of the Onion Oil. eau of 
California should be canceled, and to this extent your office judgment 
is modified, but in all others is affirmed. 
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SWAMP LANDS—SURVEYOR’S re Sa 2488 Ri. S.. 


STATE OF CALIFORNIA (ON REVIEW). 


The approved foetal e swamp and avtauwed lands unfit for aaiivaron ” employed 
in the returns of the surveyor-general, follows the words of the statute, and 
must be taken as sufficiently indicating ‘the character of the Jand, withont the © 
additional statement that the lands were swamp and overflowed at the date of 
the swamp grant. 

The acceptance by the Commissioner of the General Land Office of a survey, as 
returned by the surveyor-general, with directions that the plat shall be filed in 

the local office, amounts to an approval of such survey. 

Under the first paragraph of section 2488 KR. S., the return of land as swanip and 
overflowed, by the U. 8S. surveyor-general for the State of California, is conclu- 
sive evidence as to the character of the land so returned and represented as such 
on the approved township surveys and plats; aud lands thus returned must be 
certified. to the State as iuuring thereto under the swamp. grant. 

The decision: of March 17, 1892, 14 L. D., 253, vacated. 


Seeretar y Smith to the Commissioner of the General Land Once, August 
7 : 27,1896. © (W.C. P.) 


I have considered the motion filed in behalf of the State of Cali- 
fornia for review of departmental decision of March 17, 1892 (14 L. D., | 
253) , rejecting the application of said State to have the lands embraced 
in what is known as the Norway survey on the borders of Lake Tulare, 
cenuince to it as swamp and overflowed lands. 

Surveys of townships and plats of townships in the deiplworhosd 
of Lake Tulare were made prior to 1880, and certain lands adjacent to 
the margin of the lake, as shown upon the plats of those surveys were 
returned as “swamp and overtlowed” and were held to have passed to: 
the State under the swamp land grant. In 1880 upon request of the 
governor of California, another survey was made by deputy surveyor 
Creighton, which showed a different line as the margin of said lake. 
The lands within this survey were returned as “swamp and over- 
flowed” and were awarded to the State (L L. ()., 320). -Afterwards, 
in 1884, upon the request of purchasers or intending purchasers from 
the State, still another survey was wade in this neighborhood, by 
- which the line marking the margin of the Jake was given another loca- 
-tion and the lands between the Creighton line and the line shown by 
this last survey (made by lepaty surveyor N prea were returned as 

“swamp and overflowed.” | 

‘The application of the State to have these lands esttitted as passing 
to the State under the swamp land grant was refused (14 L. D., 253). 
The history of this matter is given quite at length in that decision, and 
tt is unnecessary to repeat it here. | . 

‘Many errors in said decision are alleged in support of the motion for 
review, but the main objection presented is as to the jurisdiction of this 
Department. It is contended by oral argument and by printed briefs, 
thatthe law vests in the United States surveyor general for the State 
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of California full jurisdiction to determine what. lands are swam) and | 


overflowed, and that this Department is by the act of July 23, 1866 . 


(14 Stat., 218), relieved of all duties and all responsibilities connected 
~ swith the adjustment of the swamp land grant to that State. . 


The provisions of said - act of 1866 which relate to the swamp land 


grant are incorporated i in section 2488, Revised Statutes, which reads 
as follows: _ , | - 
. Tt shall be the duty of the Commissioner of the General ana Office, to certify over 7 


‘to the State of California ay swamp and overflowed lands, all the lands represented — 


as such upon theapproved township surveys and plats, whether made before or after 
the 23d day of July, 1866, under the authority of the United States. 
‘The surveyor-general of the United States for California, shall under the direction 


-of the Commissioner of the General Latid Office, examine the segregation maps and 
‘surveys of the swamp and overflowed lands, made by said State; and where he shall 


find them to conform to the system of surveys adopted by the United States, he 
Shall construct and approve township plats accordingly, and forward to Bae General 
Laud Office for approval. 2G Bis te 
In segregating large bodies of land, aetonicualy and abyindly swamp and over- 
flowed, it shall not be necessary to subdivide the same, but to run the exterior lines 


of such body of land. 
In case such State surveys are not found to be in accordance with the system of 


‘United States surveys, and in such other townships as DO survey has been made by 


the United States, the Commissioner shall direct the surveyor-general, to make seg- 


‘Tegation surveys, upon:application to the surveyor-general, by the governor of said 
. State, within one year of such application, of all the swamp and overflowed: land in 


such townships, and to report the same to the Genera] Land Office, representing and 
describing what land was swamp and overflowed, under the grant, accor rding to the 
‘best evidence he can obtain. 

If the authorities of said State, shall claim as sw amp and overflowed, any land not 
represented as such.upon the map or in the returns of the surveyors, the character of 
such land at the date of the grant September twenty-eight, eighteen hundred and 


fifty, and the right to the same shall be determined by testimony, to be taken before 


the surveyor-general, who shall decide the same, subject to the arp. of the 


‘Commissioner of the General Land Office. 


The purpose and effect of this legislation was eonsidanea by the 
Supreme court of the United States in the case of Tubbs v. Wilhboit 
(138 U. S., 134). Speaking of section four of the act of 1866, it was said: 


By this section, rules and methods were established for the identi fic: ition of swamp 


anid overflowed lands in California, which superseded all previous rules or methods 


for that purpose. 


Farther on.in the same decision j It was said as to the duties of your 


office under said law: 


Whether the township plat be eondidered as approved by tbe action of the surveyor- 


general or by the subsequent recognition of its correctness by the Commissioner of 


ve 


_ the .General. and. Office, when approved, the. duty of the Commissioner to certify 


over to the State the lands represented thereon as swamp and overflowed was purely 


Ministerial. He could not defeat the title of the State by withholding such certifi- 


cate, nor could he add to the title by giving it. Its only effect’ would lave been 


to facilitate the proof of the vesting of the title in the State by its additional 


Tecognition of the land as that covered by the congressional grant of 1850. It would : 
Not have added to the completeness of the title. 
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| In Heath 0. Wallace (138 U.S., 573), the court referring to the fourth 
section of the act of 1866, used the following language: 

As held in Tubbs v. Wilhoit, supra, this.sectiou of the statute established rules or 
methods for the identification of swamp and overflowed lands in California, which 
superseded all previous rules or methods for that purpose. The several rules or 
‘methods provided for were intended to meet any emergency that might arise, and 
thus give to the State all the swamp and overtlowed lands within ber limits. ‘The 
- Inethod provided in the first clause was but one of several specified in the section. 
But one thing was required to be shown under this clause—only one’ kind of evi- 
dence as to the character of the lands was necessary—in order to give the State the 
right to demand the certification of them over to her as swamp aiid overflowed lands;. 
and that evidence the United States furnished in the plat of the. survey of the town- 
-ship in which the lands were situated. An inspection of the township plat wonld 
show whether or not any lands in the township were returned as swamp and over-_ 


flowed. If they were, that designation was sufficient and conclusive evidence, under 
the first clanse of section 4 of the act, to establish the title of the State to them. 


In many cases decided both before. and since these decisions of the 
Supreme’ court, this Department has announced practically the same 
views, as to the effect of the returns of the surveyor-general. (Central 
Pacific R. R. Co. v. California, 2 0. L. U. , 1052; California ». United 
States, 3 L. D., 521; California v. ‘Martin, 5 L, D., 99; Davis v. Cali- 
fornia, 13 L. D. 129. ) 

The cor Meee of these views is not questioned i in at decision under 
consideration, but it is affirmed. The survey in question is not a segre- 
gation survey, but is a survey made under the authority of the United 
States, and therefore is of the character contemplated by the first para- 
graph of section 2488 of the Revised Statutes. It is immaterial there- 
fore whether it was requested by the governor of the State or not. | 

In the decision under consideration it is said that the return of the 
surveyor-general does not allege that the lands in question were swamp 
and overflowed at the date of the grant, and that therefore that return 
cannot be accepted as conclusive evidence of their swampy character 
at that date. The law in question prescribes a rule of evidence which 
is binding upon and conclusive against the grantor, the United States. 
This rule was not, however, conclusive against the grantee, it being 
provided that if the State should claim as swamp and overtlowed any 
Jand not so represented in the plats, the character of the land at the 
date of the grant should be determiued by testimony. Because of this 
the act of 1866, which was remedial in character, is to be strictly con- 
strued upon this point, and the return of the surveyor-general must 
clearly show the land to be of the character contemplated by the 

granting act. The designation must be clear and explicit and nothing 
‘is to be placed thereunder by implication. Heath v. Wallace, supra. - 

On these plats the mark used to Indicate swamp lands is found in the 
body of the plat, while ‘on the margin is found an entr y eae as 
follows: 


Area of swamp and overflowed lands unfit for cultivation surveyed in 1880... oe 
Area of swamp and overflowed land unfit for cultivation surveyed in 1884.... acres. 
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On the plat of township 23 §., Range 21 E., the entry is: 
Area of. swamp and overflowed lands unfit for cultivation.........- 2 16568.56 acres. 
_ The survey of 1880 did not include any portion of thistownship. It 
seems evident that the words “surveyed in 1884” were simply added 
to the marginal note for the purpose of indicating the amount of lands 
covered by said survey of 1884, which together with the amount 
included in the survey of 1880 made up the total amount of swamp 
lands 1 in the township. 4 

~The formula “Swamp and overflowed lands unfit for cultivation ” 
has been in use for the designation of lands which passed under the — 
swamp land grant since the date of that. grant. The fact that it was 
not stated on these plats that the lands were swamp and overflowed at _ 


fe the date of the grant is not a defect. The return made is in the words 


of the statute, and the formula used is that which has been sanctioned 
and approved by your office ever. since the date of the ern . 1s 
sufficient to meet the requirements of the statute: . 

The plats in question, indicating all the lands thereon as swamp and | 
overflowed were approved by the surveyor general and transmitted to- 
your office with his letter of October 14,1884. ‘The action of your office 
thereon is Shown by letter of October 27, 1884, to the punveycr eenera 
in which the following language is used: 

~The returns of the survey executed by W.H. Norway deputy surveyor under me 
contract, No. 337, dated December 3d, 1883,and received with your letter dated 
October 14, 1884, have been examined and accepted. 

You are hereby authorized upon receipt hereof to transmit the tr pp meete plats to | 

‘the proper United States land office. : 
_ If the approval of the Gommetione: of the General Land Office be 
necessary this action accepting the plats, and authorizing their filing 
in the local land office, together with their official use after that time — 
is sufficient to meet such requirement. In the case of Wright v. Rose- 
berry (121 U. S., 488, 517), the court held that official use of a plat con- 
stituted aaproeal thereof, 

We have in this case a survey made under the authority of the United 
States, the approval of the plats thereof, and the representation upon 


those plats that the lands in question are swamp and overflowed.. All | . 


the facts and conditions necessary to conclusively establish under said 
law, as against the United States, the character of this land to be 
“swamp and overflowed exists here. The facts exist on the face of the 
~ record, which make it the duty of the Commissioner or oe General 
band Office, to certify the land to the State. | 

The decision in question treated this act as constituting the surveyor 
general a special tribunal to determine what land in the State of Cali- 
fornia passed under the swamp land grant, and the arguments in-sup- 
port of the motion for review are found along the same line.. This 
treatment is not strictly correct. That act as said by the supreme 
court in Heath ». Wallace, prescribed rules or methods for the identifi- _ 


he 
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cation of swamp lands in California, that is, it established a rule of 
evidence by which the Department, as the tribunal to determine the 
identification of lands, passing under said grant, is conclusively bound. 
The rule announced i in the decision in question, that the judgment of a 
special tribunal is final when acting within its powers, but is not bind- 
ing when it goes beyond the scope of its authority, is not to be dis- 
puted. That rule does not, however, seem applicable in this case. ~The 
question here is not as to the finality of a judgment of the surveyor- 
general, but as to the character of Lis return as evidence. The law 
says that return is conclusive evidence, as to the character of the land 
to which it relates as against the United States. 

- This evidence is furnished by the grantor, aud hence it seems tips 
| improper to make it conclusive as. against it. We may doubt. the pro- 

priety of the legislation, and entertain the belief that its provisions are - 
tore liberal. in favor of the State than a due and just appreciation.of\ 
“the best interests of the government would dictate, but we are not for 
that reason justified in disregarding its provisions. It is not, however, 
certain that this law conferred any great benefit upon the State, 
—exceptin a way of making possible a speedy identification of the lands 
eranted. 

The State had not enjoyed to the fall extent the benefits of ne erant. 
The condition of this class of lands was changing rapidly by reason of 
cultivation and the appropriation of water for irrigation purposes inci- 
dent upon the rapid influx of settlers in the years immediately follow-. 
ing the discovery of gold. The task of establishing the true character 


of any tract of land in the year 1850 was difficult because of the chang- 


ing population and was becoming more difficult each year. Under 
these circumstances Congress deemed it necessary to afford the State. 
relief and provide a method for the speedy adjustment of the grant. 
The act in question is the result of thisconclusion. , 
After a full examination of the questions presented, I have concluded 
that the evidence furnished by the records conclusively establishes the 
fact that this land is swamp and overflowed, and that the petition of 
the State for certification must be granted. : 

The decision complained of is therefore set aside and the caleatibn 
| of the State will be allowed. 


CONTEST—DEFAULT—PROCEEDINGS UNDER SECOND CONTEST. 


HEINRICHS v. BAKKENE ET-AL. 
: : a 

"The failure of the local office to dismiss a contest, for defanlt on the part of the 
contestant, will not operate to prevent the filing of a second contest, and the | 

issuance of notice thereon, nor interfere with any rights attaching thereunder. 
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Seer etar y 8) ithe to the Commissioner of the Gener a Land Onice, Aug 
(WL. ALL) ca 27, 1896. | (0. A.) 


The land involved herein is the NE. 4 of Sec. 18, T. 134 N., R. 46 W., 
St. Cloud , Minnesota, land district. ia 
June 3, 1882, Kuudt O. Bakkene made timber ealtine: entry. for said — 
tract. December 6, 1892 , John Lloyd filed an affidavit of contest against 


said entry, alleging failure to comply with the requirements of thetim. 


ber culture law. Notice was issued and hearing was set for June 17, 
1893, at which time neither of the ee appeared: and no action was 
taken by the local officers. 

July 11, 1893, Joseph Heinrichs filed affidavit of contest against as 
entry: on the same charges that had been brought by Lloyd. The local 
officers thereupon, on.the same date, issued notice ¢ on Heinr tor 8 contest, 
setting a hearing for September 7, 1893. ; 

On July 13, 1893, Bakkene’s catty was carceled by relinquish ment 
executed. July 12. 1893, and on the same day Lloyd made homestead 
‘entry for the tract. . 

On Heinrichs’ motion, hearing on his contest was eontinued to Sep- 
tember 30, 1893, and it was ordered that testimony be. taken before a 
notary public September 27, 1893. On the last mentioned date Hein- 
yichs submitted evidence against Bakkene’s entry showing that no 
trees had ever beeu planted on the land. 

March 26, 1595, the local officers rendered decision stating that Lloyd 
was allowed to make homestead entry on July 13, 1893, immediately 
after the cancellation of Bakkene’s entry, for the reason that through 
an oversight the contests brought by Lloyd and Heinrichs had not 
been entered on the records. They fonnd that: Bakkene’s relinquish- 
ment was not executed as-a result of Heinrichs’ contest and therefore 
recommended the dismissal of the contest. 

, Heinrichs appealed to your office, contending that the seemretas 
right of entry should have been awarded to hum, on Bakkene’s ‘relin- 
quishiment. 

Your office rendered decision ae 6, 1895, holding that bec ase of 
the failure of the local Officers to dismiss Lloyd's contest it remained 
pending until the date of Bakkene’s relinquishment; that it was error 
to order a hearing on. Heinrichs’ contest, which was subject to that of 
Lloyd; and that Heinrichs ean not be heard to complain, as his con- 
test abated by operation. of law ou the relinquishment of Bakkene’ Ss 
entry. Liloyd’s entry was therefore allowed to remain. intact. 

. Heinrichs’ appeal from ‘said--decision brings the. case perere me for -- 
consideration. | 

Through the eet we the ica officers” no record. was made of 
Lloyd’s contest against Bakkene’s entry. As far as the record shows, 
Heinrichs, at the time of filing his contest, knew nothing of Lloyd’s. 
prior contest. It does not appear when he was informed of Bakkene’s 
veer and Lloyd’s entry. 
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The decision of your office holds Lloyd’s entry of July 13, 1893, intact, 
merely for the reason that through the failure of the local officers to dis- 
miss his contest on his default made June 17, 1893, the same was still of 
record at the date of Bakkene’s a iercicn Had the local officers 
dismissed his contest, as they should have done, there would have been 
no question that Heinriena was entitled to the right of entry. 

Lloyd contends that the failure of the local officers to dismiss his 
contest gave hiin the status of a prior contestant at the date of Bak- 
kene’s relinquishment; and that his entry can not be disturbed, for the 
reason that he was, as prior contestant, entitled to the right of entry. — 

After his failure to appear ou June 17, 1893, the date set for hearing 
on his contest, and until July 1!, 1893, the date of issuance of notice of 
Heinrichs’ contest, Lloyd could still, Wore of the failure of the local 
officers to: dismiss his contest, have asked for the issuaiuce of a new 
notice of hearing. He was still a contestant. But the issuance of 
notice on July 11, 1893, on Heinrichs’ contest, gave Heinrichs the status 
of prior contestant, although his affidavit of contest was filed subse- 
quent to that of Lloyd. The failure of the local officers to dismiss the 
first contest for default should not be allowed to prevent the filing of a— 
second contest, nor to interfere with any right attaching thereunder. 

In the case of Hanscom v. Sines et al. (15 L. D., 27), the eee 
held that (syllabus): | _ 


A pending contest precludes action on the pupSEUMeNe application | of another to | 
proceed asrainst the entry in question. 

However, the mere pendency of a contest, where the contestant is 
not actually proceeding to secure the cancellation of the entry, does 
not come within the spirit of that decision. The pendency of a contest 
is, when the contest is subject to dismissal because of failure to appear 
at the hearing, no bar to the issuance of ‘notice on a subsequent con- 
test. Your office erred in holding that Heinrichs could not be per- 
mitted to proceed against Bakkene’s entry before the final disposition 
of Lloyd’s contest. Lloyd could not, after July 11, 1893, have moved 
for the issuance of notice on his contest. His contest was, after that 
date, subject to that of Heinrichs. | 

On July 13, 1893, the date of Bakkene’s -soliiquebmane Heinrichs 
was a prior contestant, Whether the relinquishment was filed as a 
result of the contest does not enter into the consideration of the case. 
He has proved his charges against Bakkene’s entry and is therefore 
entitled to the preference right of entry eckson w Stults, 15 L. D., 
413), 

Lloyd’s entry must be held subject to Hsiniiche right of a“ The 
decision appealed from is accordingly rever sed. 
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‘ABANDONED MILITARY RESERVATION—ACT OF AUGUSI 18, 1856. 
THE Srare oF FLORIDA. 


The act of July 5, 1884, | providing for the disposition bf abandoned military reserva- 
tions is not applicable to a reservation restored to the public domain prior to the 
passage thereof, and as section 4 of said act repeals in terms the act of August 
18, 1856, with respect to such reservations in the State of Florida, it therefore 

- follows that in case of such a reservation in said State, that is restored to the 
public domain prior to the act of 1884, and to which no rights had arisen under 
the repealed statute, there was no statutory anthority for the disposal thereof . 
until the enactment of August 23, 1894, and that the provisions of said act, and. 
the amendatory act of February 15, 1895, must now govern 1 the disposition of 
said lands. 


Secretary Smith to the Commissioner of the General Land Office, August 
27, 1896. | (de dsP.) 


On the 3rd of February, 1894, August 10, December 1, and Decem- 
ber 4, of the same year, the State of Florida through its agent, one 
W. W. Dewhurst, made application at the Gainsville land office in the 
‘State of Florida, to locate with Palatka scrip, certain tracts of land 
within the init of the Fort J upiter abandoned military reservation as 


follows: 


On the first named ants the E $4 NE 4 and the NE 4 of the SE 4 of 
Sec. 24, and lots 4 and 7 and the E $ SE 4 4 of Sec. 25, all in T. 40 S., 
R. 42 E.; .; also lots 1, 2 and 3 in See. 36, T. 40 8., BR. 42 E.; and lots 1,2 
and 3 in Sec. 19, T. 40 S., R. 43 E. and lot 4 and the W.4 NE4 and E 3 
SW +4 of Sec. 30 and lot 3, Sec, 31, T. 40 8., R. 43 2. 

On the second named date: lots 2 and 5 See. 25, lot 3, Sec. 26,.and 
lots 6 and 7, Sec. 36, in T. 40 S., R. 42 E. 

Ox the third named date: the E. 4 SE 4 of Sec. 25, lot 3 of Sec. 26 
and lots 1 and 2 of Sec. 36, T. 40, R, 42 of and the W. 4 ot the NE i: 
of Sec. 30, T. 40, R. 43 E. 

Ou the last nanied date: the W.4 of the NE. 4 of Sec. oA, lot 6 of 
See. 25 and lot 4 of Sec. 26, T.40 8. R. 42 E. and lot 1, See. 19 and lots 
1,2 and 8, See. 30, T. 40,.S., BR. 43 B. 

Each of these applications was rejected by the ise officers for the 
reason that the lands within the limits of said reservation could only 
be disposed of under the act of July 5, 1884 (23 Stat., 103). From 
each of said rejections the State of Florida through its agent appealed 
to your office, which, by its decision of June 26, 1895, affirmed said 
decision of the local officers, and held that.the land within the limits 
of said reservation could be disposed of only under the act of August 
23, 1894 (28 Stat., 491), as extended by the act of February 15, 1895 
(28 Stat., 664). An appeal from that decision by the State brings the 
case here. Since the case has been here a relinquishment has been © 
filed by the State as to lots 2 and 3 of Sec. 19 and lot 1, Sec. 30,. T. 40, 
R. 43, and there has also been received a protest from the Commissioner 
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of Agriculture of said State against the attempt. to locate said scrip 
on lot 3, Sec. 31, T. 408., RB. 43 E., which is covered by the homestead 
entry of Boorse Proctor. 

The Fort Jupiter military reservation was éstablished by executive 
order of May 14, 1855, and was relinquished and turned over to the 
‘Interior Department for disposition under the act of August 18, 1856 
(11 Stat. 87), on the 16th of March 1880, with the exception of a cer- 
tain described tract reserved for light- ere purposes. 

At the time when the State made its_first application to locate said’ 
Palatka scrip, to wit: on February 3, 1894, the rule of the Department 
as established by its decisions was that jonds within the limits of an 
_ abandoned inilitary reservation having the status of this one could be- 
disposed of only under the act of July 5, 1884, supra. . Hence the 
rejection by the local officers of said application was in accordance 
with the departmental rule at that time. But by its decision of July 
24, 1894, in the case of Mather et al. vy. Hackley Heirs on review (19 
iL. D., 48), the Department changed its former ruling and held that the 
disposal of lands within a-inilitary reservation in the State of Florida, 
abandoned aud restored to the public domain prior to the passage of 
the act of July 5, 1884, supra, is governed by the provisions of the act. 
of August 18, 1856 (11 Stat., $7). That decision applied apparently to 
this reservation. And, while the action of the local officers in rejecting © 
the application of the State on February 3, 1894, was in accord with | 
the rule then in vogue, yet the decision snows referred Ma in effect, | 
held that rule to be without authority of law. 

When the second application of the State was made, the rule under 


which the local officers rejected it and under which ehay acted inthe . 


first instanee had been abrogated by the decision in the case of the 
- Hackley Heirs, supra. 

On Noverber 22,1894, the Department by its decision 19 L. D., 47 a 
held that the lands in the abandoned Fort Jupiter military reservation - 
in Florida, could be disposed of only under the act of Angust 18, 1856, 
unaffected by the act of August 23, 1894, above cited. It is true that — 
immediately after the rendition of that decision your office was verbally - 
instructed to suspend all disposition of lands within the limits of said 
reservation, pending the action by Congress in certain legislation, rela- 
tive thereto, then before it; that the legislation in question resulted 
in the act of February 15, 1895, supra, and that on June 17, 1895, this 
Department by letter of that date, directed your office to aiseoncinwe 
the suspension verbally ordered as stated and to proceed to dispose of 
said Jands under the act of August 23, 1894, as extended by the act of 
February 15, 1895, supra. But the decision of November 22, 1894, 
supra, was in no wise affected by the proceedings above detailed. It 
was allowed to stand, and if it is sound, it must be held to have estab- 
lished a rule of property concerning the acquisition of title to these 
lands by which the Department is bound. The third and fourth appli- 
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_eations of the State were made within two weeks after the rendition 
of that decision. : a | | 
_ Referring to the decision of the Dapueuent in’ 1 the case 2 of f Mather et 
. al. v, Hackley Heirs, (on review) supra, it was there held: 
— The act of July 5, 1884, providing for the disposition of abandoned military veser- 
vations, is limited in its application to military reservations that were iu existence 
at the date of its passage, or that should be thereafter created. | 

As the Fort Jupiter reservation was not in existence J aly’ dD, 1884; 
having been restored to the public domain prior to that time, the lainds 
within its lunits would not be disposed of under the act of that date. 
That is very clear. But the decision goes further and holds in effect: 

The disposition of a military reservation in Florida, abandoned and restored to the 
- public domain prior to the passage of the act of July 5, 1884, is governed by the pro- 
visions of the act of August 18, 1856, and under said act the Commissioner of the 


General Land Office was mithorized to dispose of such. lands either at public sale, or 
under the bomestead and pre- -emption laws. _ ? 


The holding is sound in my aaionieae So. am as it sepsis to aC igus 
in the Fort Brooke reservation which were in controversy in the case 
of Mather et at. v. eaciley Heirs as the zens there borediented at- 
tached under the act of August 18, 1856. . 

In the Fort Jupiter case, supra, the pone holding’ is faa with 
approval, and is applied to the jaa within the limits of the Fort 
J upiter reservation, which it is held must be disposed of under the act 
of August 18, 1856, for the reason that it was restored to the publie © 
domain and the control of the Secretary of the Interior, prior to the 
act of July 5, 1884, supra. That decision is clearly erroneous. I do 
‘not now know how Sec. 4 of the act of July 5, 1884, supra, escaped 
observation when the Fort Jupiter case was coneider ea. but that it did 
so is apparent. - That section, without any reservation whatever repeals 
the provisions of the act of August 18, 1856. _ 

I have already shown that as held, in the case of Mather et al. v. 
Hackley Heirs, supra, the lands within the Fort Jupiter reservation 
could not be disposed of under the act of July 5, 1884. The effect of 
the repeal by See. 4 of said act of the provisions of the act of August 
18, 1856, was that it left no law in existence under which the lands-in 
| the Fort Jupiter reservation could be disposed of, unless it be held that 
said lands came within the purview of the act of June 9, 1880 (21 Stat. 
171) under which this Palatka scrip was issued, which provides that 
said serip may be located on any vacant and unappropriated public — 
lands of the United States in Florida. There can be no question that - 
on February 3, and August 10, 1894, when the State made its applica- 
tion to locate this scrip, these lands were “ vacant and unappropriated ”, 
but when the applications to locate were made December 1 and 4,-1894, 
the disposition of these lands ‘was controlled by the act of August 23, 
1894 supra, and those applications must in any event be rejected. But 
admitting for the sake of argument ee the applications of February 


ay 
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3, and August 10, 1891, were properly made under the act of June oe 
— 1880, supra, the fact remains that pending their approval or action _ 


thereon by this Department, Congress by the act of August 23, 1894, 
and of February 15, 1895, supra, provided that lands in reservations of | 
this size, should be opened to settlement under the public Jand laws : 
and gives a preference right of entry for six months from the date of 
the last named act to bona fide settlers, residing and having improve- - 
ments on such lands. 

The right of Congress to make such provision as it may see fit for 
the disposal of the public domain can not be questioned. It is also 
true that the selection by the State of Florida, under the act. of June 9, 
1880, supra, of lands in the Fort Jupiter reservation did not cause title 
to said lands to vest in the State. That can only occur when the selec- . 
tions are approved by the Department, and the lands certified to thre 
State. Before that is done Congress provided that unese lands must 
be disposed of as above stated. ; 

{t is the duty of this Department to execute the law, Kaweah Co- 
operative Colony et al. (12 L, D., 326 at 330), ene een cen (16 | 
L. D., 526), 

AS Giese: lands can only be disposed of under the acts of August 23, 
1894, as extended ‘by the act of February 15, 1895, supra, your decision 


rejecting the applications to locate said Palatka scrip, is affirmed. 


SUSPENDED ENTRY—NOTICE OF THE REMOVAL.OF SUSPENSION. 


WHITE v. DODGE. 


The notice given an entryman of the eeeookien of an order suspending his enuy is 


insuiiicient, if not definite and certain in its terms, 


Acting Secretary Reynolds to the Commissioner of the General Land Office, 


((W, A. L,) | August 28, 1896. _ (EB. M. R.) 


This case involves the N. 4 of the SE. 4 of Sec. 2, T. 26 S., R. 24 B., 
Visalia land district, California, and is before the Department upon 
motion for re-review by William H. White of departmental decision of 
December 16, 1895 (unreported), which was canned ange review on 
March 11, 1896, 

It appears from the record that George S. Dodge wade desert land 
entry for the above described tract March 30,1877. On April 10, 1891, 
William H, White filed an affidavit of contest, alleging failure to ceclaini 
within the time allowed by law. On April 27, 1894, the local officers 


rejected the application to contest on the ground that 


the allegations attack only the non-reclamation and are premature in that three 
years from the date of entry, exclusive of the period from date of suspension to date | 
of notice of its revocation, have not elapsed. Mobic of the revocation was regis- 


 .. tered to claimant August 21, 1893. 
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Upon appeal your office decision of June 25, 1894, affirmed the action 
‘of the local officers, and upon further appeal this Department,.in the 


- decision now sought to be reviewed, affirmed that action, and upon 


motion for review, on the date given, March 11, 1896, that action” was 
adhered to. | 

In the motion for re-review it is urged that notice to Dodge's counsel | 
was given prior to the day fixed in the decision complained of, to- -wit, on 
- February 10, 1891, and counsel] cites the following records of your office: 

That on February 15, 1890, Britton and Gray addressed the following 
letter: | 
_ Hon. Joun Ww, NOBLE, © 

Secretary of the Interior, ot 
Washington, p. C. 

‘Sir: We file herewith our printed argument (three copies) in the case of the 
United States v. J. B.. Haggin et al., involving Visalia, California Desert Land 
entries... : 

ee ee BRITTON. & Gray, 
Attys. J. B. Haggin- et al., 
Desert Lintrymen. | 


and that the brief began as ices 

This case involves one hundred and sixty three desert land entries in Kern County, 
- California, aggregating about 40,000 acres of Jand. 

and it is signed. (page 69) “ Britton & Gray; Attorneys. for Desert 
Entrymen.” — 

In the argument of Britton and Gray submitted at the oral hearing 
in this cause they state that in 1890 they were attorneys for George 8S. . 
Dodge and that they received from the Commissioner of the General — 
Land Office a letter dated February 10, 1891, to the following effect: 
| Referring to your appearance for a large number of parties whose entries were 
included in office letter of September 28, 1877, suspending all D. L. E. from No, 1 to 
337 inclusive made in the Visalia, Cal. land office, you are advised that by letter of 
even date to the register and receiver at Visalia, said order was revoked, and a num- 
- ber of applications to contest certain of the entries, were returned for appr opriate 

action. 

The question presented for determination is whether the notice shown. 
to Britton and Gray was binding upon George S. Dodge, and inasmuch | 
as there is no dispute over the question that notice to counsel is notice 
to the client, the question raised resolves itself into one of the sufficiency 
of the notice shown. The maxim “7d certum est quod certum reddé 
potest” does no apply to questions of pleading, and therefore it can not 
be argued that one can look. outside of the notice (supra) into the letter 
to the register and receiver of the Visalia land office to supply defects, _ 


if any, in the notice received by Britton and Gray. It has been held — 


by this Department that it is not necessary to send a copy of a decision 
to local counsel. The case that has gone furthest on this question is 
that of Weed ». Sampsel (19 L. Dy 461), the syllabus of which case 
is as follows: 


Written nous from the General Land Office to the resident attorney of record in 
a .case that “action has this day been taken” ehereis, is sufficient notice of an. 
_ adverse decision. - 
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‘The rule that requires a copy of the decision to accompany the notice thereof is. 
not applicable where the notice is sent by the General Land Office to attorneys of 
recon, resident in Washington. 


~The notice given m that case was as follows: 


, | ; _ Wasnineton, D. C., Mar ch 30, 1893. 

Messrs. PaDGETT AND FORREST, 

: Attorneys-at-law, Washington, D. C. | 
GENTLEMEN: As attorneys for Edwin A. Weed in the matter involving lot 9, block © 

56, Oklahoma, you are advised that action has this day been taken in the case of 

Baw in A. Weed v. John A. ae Reference is had to your letter of May 26, 189-, 


Very respectfully, E Rp A RB ERS 
DWARD A. BOWERS, 


Acting Commissioner. 


The distinction between that case and this appears to be as follows: 
That in the notice shown in the case at bar the name of the case does 
not appear, nor is there a description of the tracts of land; whereas in 
the case (supra) the title of the case is given with a description of the © 
tract involved. It further appears from the decision itself that the 
point upon which counsel in that case urged the insufficiency of the 
notice was as follows (page 462): 


_ Counsel for Weed contend at length, that your office should have notified them 
that a ‘‘decision” had been rendered, and not that an “action” had been taken. I 


| _ fail to see any force in this position in view of the fact that the two words are often 


used interchangeably in the rules of practice and in the departmental decisions. 


Recurring, therefore, to the notice given in this oe it appears to 
be valueless by reason of its uncertainty. | 

Subsequent to the hearing counsel for the petitioner furnished a copy 
of the letter of September 25, 1891, of your office, to the register and 
receiver at Visalia, California, in which it appears that in the case of 
Cottle et al.v. George 8. Dodge, being an application to contest the 
entry of the defendant, the following appears: 


The affidavits of contestant fail to show that the tract was non- -desert at the date 
of the entry. The said entry was one of the number suspended by order of Septem- 
ber 28, 1877, which order was revoked by office letter ‘‘H” of February 10, 1891, 
and this office, by its decision of July 30, 1891, in the case of Vradenburg v. Orr, hay- 
ing held upon substantially a similar state of facts that the entrymen should be 
‘allowed three years in which to comply with the law, exclusive of the period of 
‘guspension, the paanee of failure on the REGS of Dodge to comply with the law was . 
premature. 


On the same day it appears that the following letter was addressed: 


Messrs. BRITTON AND GRAY, 
 Atlorneys-at- law, Washington. 

SIR: Referring to your appearance: for the defendant | in the case of F. L. Cottle, 
E. E. Cottle and J. D. Rush ». G. S. Dodge, involving desert land entry No, 2, Visa- 
lia, California, land district, you are. hereby notified that by letter of this date 
directed to the local officers said case was dismissed and the case closed. 

meapeuae | a } 

_ Ww. M. ue 
Assistant Commissioner. — 
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It is urged that this showing is sufficient notice. All the objections 

that exist to the prior notice exist to this notice. The notice to Britton 
and Gray gives the title of the case and the number of the desert land 
entry and states that.the contest initiated by other parties against this 
entry had been canceled and refers to the corresponding letter of Sep- 
tember 25, 1891, to the register and receiver, which in turn refers to 
the revocation of the suspension by referring to office letter “H” of 
February 10, 1891. The petition for re-review is therefore denied. 


COAL LAND—PROOF AND PAYMENT—ADVERSE CLAIM. 
OUIMETTE v. O'CoNNoR (ON REVIEW). 


On the failure of a coal claimant to perfect title within the statutory period: the 
work done by him inures to the benefit of a valid adverse claim then asserted. 
for the land involved. ; 


Acting Secretary Rea ynolds to the Commissioner of the General Land Office, 
August 28, 1896, | (J. A.) 


“Mareh 25, 1895, your office rendered decision in the above entitled 
case, dieiissing Ouimette’s protest against. O’Connor’s final proof for 
the land in controversy, rejecting his coal declaratory statement, and — 
suspending O’Connor’s entry for further consideration in the event of 
said decision becoming final. 

On Ouimette’s appeal said decision was, by jeparecntl decision of 
May 138, 1896 (22 L. D., 538), reversed, and you were instructed. as 
follows: 


As the proceedings before the local officers appear to have been unskilfully.con- 
ducted, and as the record before me is unsatisfactory, both parties should be given 


an opportunity to submit evidence in support of their respective claims. You will ° ~ 


therefore direct the local officers to order a hearing between Ouimette and O’Connor 
-at which O’Connor will be allowed to show whether Bridges (the former claimant) 
had opened a vein of coal on the land prior to the filing of his relinquishment, 

October 2, 1894, and at which the parties may introduce such further evidence as te 
them seems prope 


By letters of June 11, and July 1, 1896, your office tran saiitiea OHOUE 
for review of said ee sorb filed by Ouimette and O’Connor, respectively. 
Ouimette’s motion was filed in your office June 5, and O’Connor’s motion 
was filed in the local office June 16, 1896. ‘By letter of July 27, 1896, 
‘your office transmitted a motion filed by Ouimette:in the local. office 
July 17, 1896, to dismiss O’Connor’s motion for review on the grounds,— 

a That it is not accompanied by an affidavit that it was psn in 
good faith and not for the purpose of delay, and | 
2. That the copy-of the motion served on: Ouimette J une om was 
not accompanied by a copy of the required affidavit. | 
_- Attached to O’Connor’s motion for review is an affidavit’ éxéputell 
— June 17, 1896, the day: after’ the filing of the motion, that the motion is 
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inade in good faith, and not for the purpose of delay. - It was not neces- - 
sary under rule 114 of practice to give Ouimette notice of the motion 
for review. Ouimette’s motion to dismiss is therefore denied. : 

O’Connor’s motion for review consists of a twenty-five-page argument, 
The grounds for the motion, set out on the: first page of the argument, 
are as follows: 


First: Because it appears that material facts, i in the case, hae been misappre- 
hended, and therefore, have not received due consideration. 

Second: Because the conclusions reached, and the decision rendered in the case 
are not sustained by law, and the practice of the Department. 


None of the material facts which it is alleged have been misappre- 
hended are specified in the assignments of error. The motion is denied | 
for the reason that it does not conform to Rule 114 of Practice as 
amended June.1, 1894, which provides that “each motion must state 
concisely and specially: Without argument, the grounds upon which 
itis based.” » | 7 

- Ouimette’s motion for review assigns errors as follows 


First: In finding that Charles S. Bridges, the former Samant felinguiened his 
coal declaratory statement. 

‘Second: In finding that Charles S. Bridves: made no assignment of his right to 

purchase to. Ouimette. | 

Third: (a) In holding that Onimette acquired no right by his purchase of Bridges’ 
‘improvements; (b) in holding that immediately upon the filing of Bridges’ relinquish- 
mont (which was never filed) the work done by him on the land inured to O’Connor’s 
benefit, if O’Connor’s claim was valid. | 

Fourth: In allowing O’Connor at the hearing to be had ‘to show whether Bridg es 
‘had opened a vein. of coal on the land prior to. the filing of his relinguishment, 2 
October 2, 1894.” 


The records of your office show that. Bridges did not ealinguish his. 
coal declaratory statement October 2, 1894, as stated in said depart-— 


-- mental decision of May 13, 1896. He filed his statement August 28, 


1893, alleging settlement on the same date. The time within which 

he could have made proof expired by limitation on October 28, 1894, 
Ouimette’s motion is in effect a request that the statement made in 
said decision, that Bridges relinquished his coal declaratory statement 
October 2, 1894, be corrected. Under a strict observance of Rule 114 
of Practice it would be necessary to notify the parties that the motion 
is entertained, and to allow them time within which to file argument. 
However, as a mistake of this nature may be corrected upon the sug- 
gestion of one of the parties, it is not deemed necessary to formally 
entertain the motion. As Bridges did not relinquish his coal declara- 
tory statement, and as the time within which he could have made proof 
expired by limitation on October 28, 1894, the work done by him inured 
_to.O’Connor’s benefit on that day, instead of October 2, 1894, if O’Con- 
nor’s claim is valid. ' The finding that Bridges made no assignment of 
_ the right to purchase under paragraph 387 of the regulations of July 
— $1, 1882, does not prejudice Ouimette’s claim, as he did not make proof 
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and payment before October 28, 1894, but relies upon his claim initiated | 
by the filing of his declaratory statement on October 2, 1894. O’Con-. 
nor will be allowed, at the hearing ordered by departmental decision 
of May 13, 1896, to show whether Bridges had opened a vein of coal on 
the land prior to the date of the expiration of his right to purchase, , 
October 28, 1894. To that extent the said decision is modified. 


ALASKA LANDS-SURYEY— TRADE AND BUSINESS. 
F. P. KENDALL.’ 


The survey of a tract of iene in Alaska, with a view to the aaeelane thereof, must: 
be rejected, where the alleged trade or business to be transacted thereon is. 
entirely. Prospocsve and no improvements have been ae on said land. 


Acting Secretar y Re ynolds to the Commissioner of the - General Land: 
7 Office, August 28, 1896. | (W.. M. B. : 


“With your office letter of June 12, 1895, is: Feienitied the papers. 
relating to survey No. 107, executed by Albert’ Lascy, U.S. deputy sur- 


veyor—under provision of sections 12, 13 and 14 of the act of March 3,.. 


1891 (26 Stat., 1095)—of a tract of land containing 150,29 acres, situate 
on Coal Point, Kachemak. Bay, Cook’s Inlet, district of Alaska, made 
‘ upon the application of F. P. Kendall, claimant, with a view to the 
purchase and entry of the tract embraced in said survey. | 

When the survey, and the plat made in conformity with the field 
notes thereof, were examined and considered in your office, the same 
were rejected, it appears, upon the grounds stated in your ofiice letter | 
of May 14, 1891, to the United States marshal, ex-officio surveyor- 
general, to the effect that the act of March 3, 1891, providing for the 
disposal of public lands in Alaska actually occupied for the purpose of | 
trade or manufacture does not provide for the entry of lands for the 
purpose of securing rights of way for railroads, or for the entry of such. 
lands where no business or trade is in operation thereon. 

The applicant Kendall, appealing from the action of your office, as 
above indicated, files the following assignments of error, to-wit: 

1. That the area of the tract surveyed is less than the quanuty of land allowed 
_ the act of Mareh 3, 1891. 

. That the tract of land is bounded by navigable waters on ‘the easterly nn 

ae sides, 


3. That the claim is: secepied for the purpose of carrying on 2 trade and ‘the 
shipping of coal from the mines in’ the vicinity. 


The deputy surveyor, in his report, to be found at the close of his 
field notes relating to this survey, states that: 

The location in connection with the other locations on the spit (Coal Point) is 
valuable on account of its proximity to the coal fields on the Kenai peninsula, the 


spit forming a natural road bed for a railroad from the coal fields to ihe only 
euchorage at the extreme southern point of the spit. 
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~The record submitted discloses the further material facts—a portion 
of which are set out in your office letter—that said claimant was a 
non-resident claiming possession of the land in question, but had never 
made any improvements thereon; that claimant and other parties—. 
some of whom were adjoining locators—stated that it was their inten-. 
tion to build’a railroad jointly on the spit, and that the purpose of the. 
locators was to secure a right of way for such road. 

Setting up an adverse claim under the proviso contained in section 
12 of the said act of March 3, 1891, J. K. Luttrell, President of the 
Cooper Coal and Commercial Company, a corporation organized under 
the laws of the State of California, filed his written protest agaist the 
right of Kendall to purchase the tract described by survey No. 107, 
stating, among other things, in his affidavit of February 3, 1893, that 
his company had a right superior to that of Kendall to the land in 
question, and that the said company had for a long time claimed a 
right of way for a railroad from their coal mines on Kenai peninsula 
at the head of the spit,.and across the tract located by Kendall, to — 
their stores and place of business situate near the eng or Southeast 
extremity of said spit. 

It appears that Coal Pointis a long, narrow, gravelly spit, which the: 
surveys thereof represent to be about five miles long and abont one 
fourth of a mile wide at point. of greatest peeeeels extending about 
half way across Kachemak Bay. 

It is very clear that claimant, as well as pr otestant, desires to secure 
a right of way for a railroad over the land involved, and that the tract 
possesses but little value for any other use that could be made of it, 
but the value thereof for the use or purpose named might prove to be 
very considerable since the coal at the mines in process of development 
on Kenai peninsula at the head of the spit can only conveniently reach’ 
deep water anchorage by being carried over the entire length of the 
spit to the southern extremity thereof. 

There can be. no doubt from the evidence furnished by the record. 
that there was merely a location made—without actual occupancy for 
any purpose—of the tract in question by the claimant Kendall. 
| The unverified allegation of appellant that the tract “is occupied for 
the purpose of carrying on a trade and shipping of coal”, has sole ref- 
erence to such business as 18 contemplated to be transacted when the 
railroad is constructed, which necessarily implies that the business 
proposed to be transacted is simply and entirely prospective. | 

Where a business or trade is thus prospective, and the land for the 
survey of which application is made—and upon which it is proposed to 
transact such business or trade—contains no “improvements” thereon 
at the time such application is made and survey executed, as is the 
case with respect to the survey under consideration, itis proper for your 
office to wholly reject the survey made under such circumstances. 

For the reasons herein contained your office decision of May 14, 1895, 
rejecting sur vey ‘No. 107 is hereby affirmed. 
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RAILROAD GRANT—SETTLEMENT ON DESERT LAND CLAIM. 
WILSON 2. NORTHERN PACIFIC R. R. Co. 


A ssitieuient on snbiie land with intent to appropriate the same under the desert 
“land law does not operate to except the land from the effect of a railroad grant. | 


Astin Secretary Reynolds to the Commissioner of the General Land 
(W. A. L.) = Office, August 28, 1896. (ALB) 


This is an appeal by Wilson from the decision of your office, dated - 


"May 15, 1895, holding intact on the list the SW. 4 of the NE. 4, Sec. 
19, Tp. 13 N., R. 19 E., North Yakima, Washiigion. formerly listed by | 
the N orthern Pacific Railroad Company on Septeniber 26, 1888. 

ma appears from the papers in the case that the land nivolyed in this 
controver sy is within the grant. to the Northern Pacitic Railr oad Com: 
pany. The map of definite location opposite this tract became effective 
on May 24,1884. Wilson settled upon the S. 4 of the NE. 4 in 1883, | 
with the intention of buying it from the railroad company. In 1884 he 
. Ioade entry, under the desert land act, of the SE. 4 of the NE.4, the | 

forty acres adjoining that in dispute. On March 23,1892, Wilson filed — 
an. affidavit claiming that his application to enter the SW. 4 of the 
NE. 4 had been refused, and asked for a hearing. This request was. | 
giantedy At the hearing held Wilson does not show that he tendered , 
prior to the date of definite location, the formal application and pur- 
chase money required by the act, but admits he made but a verbal 
request of the local officers. 
. The settlement of Wilson, with the intention of taking’ the. land in 
controversy under the desert land act, did not confer upon him any 
rights either as against other settlers, entrymen or the railroad-com- 
pany. The desert land act confers no preference right until entry,: 
which includes the payment of fees and a portion of the purchase 
money. Until the entryman performs this requirement he initiates no 
‘right which another who takes the step could not defeat. ‘The desert 
land act is similar in its object to the timber culture act, and each is 
different from -pre-emption or homestead act. The first two were passed 
in order to encourage, respectively, the reclamation of arid land by 
irrigation and the growth of forests; the latter two to populate and 
improve the vacant agricultural fonds: 

The Department has held, in the matter of settlement with intention 
to take under the timber culture act, that such settiement does not 
confer such a right as will except the land so settled upon from the 
grant to the Northern Pacific Railroad. (See 19 L. D., 28; id., £52).: 

The desert land act is in this respect analogous to the timber culture’ 
law, and settlement with intention to take under its provisions would 
not be such .an appropriation of the land as would prevent the cue of 
the railroad company from attaching on selection. | 

- Your office decision is therefore affirmed. 
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HOMESTEAD CONTEST—ACT OF JULY 26, 1894. 
WEEDIN v. LANCER. 


The fone of proof and payment is an act that may be invoked by the claimant for 
| his: protection, but cannot be used by a contestant to defeat the operation of 
the act of July 26, 1894, extending the time for proof and payment; nor will an 
intervening contest, resting alone on the charge of failure to make proof and 
payment within the statutory period, have such effect. 


Acting g Secretary freynolds to the Commissioner of the Canal Land. Office, 
| August 28,1896. oo. (PL dG) 


I have considered the case of Thomas F. Weedin v. Andrew Lancer, 
involving the homestead entry of the latter for the SW. 4 of See. 1, 7. 
5 S., R. 2 E., Tucson land district, Arizona. 
| Lancer made said entry on January 10, 1887. On 5 anuary 12, 1894, 
Weedin filed affidavit of contest, containing several allegations, all of 
which have been tacitly abandoned and waived, except the one that 

Lancer did not make final proof within seven years from date of entry. 

~ The local officers found as a fact, that Lancer applied to make final 
: proof, on February 5, which final proof was filed March 27, 1894, and as 
more than seven years had elapsed from date of entry, and eat est had 
been instituted, they recommended the cancellation of the entry. 

' Lancer appealed to your office, which found that the affidavit of con- 
test was not corroborated. as required by Rule 3 of Practice,—there 
being no corroborating witness—and therefore dismissed the contest; 
adding that “the time for making final proof was extended for one year 
from January 10, 1894, by Sec. 1, act of July 26, 1894 (28 Stat., 123).” 
~ From this decision of your office Weedin appeals, contending, in sub- 
stance, “that an affidavit of contest is in the nature of an information, 
and when accepted, noticé issued, and service made, jurisdiction is 
acquired ;” and that “the act of J uly 26, 1894 (28 Sat. ee does riot | 
apply to this contest.” oe 

The testimony taken at the hearing is insufficient to wie any of 
the charges made, but by the records of the local office it is clear that 

Lancer had not made his final proof within seven years from the date 
of hisentry. Thus the only charge that would be effective for the pur- 
pose of cancelling tiis entry is one based ynony on facts within the 
knowledge of the government. | 

The act of Congr ess referred to in your office ieision reads,— 

- That the time for making final proof and payment for all lands located uuder the 
homestead and desert-land laws of the United States, proof and payment of which 
-has not. yet been made, be, and the same is hereby, extended for the period of one 
year from the time proof and payment would become due under existing laws, 

This is a remedial statute enacted for the purpose of allowing those 
who had failed to make proof and payment within the period limited 
by law one year from the expiration of the time when proof and 
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jay ent: would become due, in which 46 do so. The act is by its 


_. terms restrictive, and would therefore cover the case of Lancer. 


' Jf it be claimed that Lancer had made proof prior to the paanaeSror | 
the act, and thus taken his case out of the operation of the statute, it. 
may be Said that the statute contemplates ‘proof and payment” and 
it is not shown that payment was made or tendered. The proof itself 
was not acted upon by the local officers, so far as disclosed, hence it: 
cannot be said that it was made as contemplated by this act. — | 
' The tender of proof and payment is an act that may be invoked by 
the claimant for his protection, but cannot be used by the contestant. 
to defeat the operation of the statute; nor will an intervening contest 
resting alone on the charge of failure to make proof and. payment 
within the statutory period, have such effect. 

Your office judgment is therefore affirmed. 


REPAYMENT—MINERAL ENTRY—ASSIGNEE. 
JOSEPH H. HARPER. 
The return of purchase money, in case of an entry erroneously allowed and canceled,’ 


may be made on the application of one who shows 2 partial interest, according _ 
to the proportion of his interest. — 


| Acting g Seer alary Rey ynolds to the Commissioner of the General Land Office,’ 
| August 28, 1896. (ESB. JR.) 


On February 28, 1891, Helena, Mohtaia, mineral oney No. 1485, — 
made December 31, 1886, for the Fontenoy Placer claim, emneine be 
| NW. 4 of the SW. tof section 25, and the S. 4 of the NE. 4 of the SE. 
4 and. the N. $ of the SE. 4 of the SE, 4 of section 26, T. 3 N., R.8 W., - 
coneimine eighty acres, was canceled oe your office on the oun | 
that the tract was not mineral land and therefore not subject to onuty) : 
under the mining laws. | 

On November 10, 1894, Joseph H. Harper J filed an application for the 
return of the money paid the government for said land, amounting to. | 
$200. 
- On September 25, 1895, your office refused repayment to Harper, 

holding that no repayment could be made until all the interests in said 
claim at date of entry were represented in the application, and that. 
Harper was not shown to have acquired the interest of P. F. Kelly, one 
of the entrymen, by conveyance in writing, such conveyance being 

essential under the laws of Montana to the acquisition of the interest. 
of the latter. From this decision Harper appeals, contending that it 
was not necessary to show a transfer in writing from Kelly, and that 
even if Kelly’s interest was not represented Harper’s application should 
have been allowed to the extent of his interest in the claim, which was: 
three pourehs, 
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_ The application for repayment in this case is made under the provi- — 
sions of the act of June 16, 1880 (21 Stat., 287), authorizing repayment _ 
of the purchase money in case of an entry of public lands erroneously | 
allowed and therefore canceled, to the person who made the entry, 
his heirs or assigns, under rules and instructions therein provided for. 
Paragraph nine of instructions dated August 6, 1880, under said act 
declares that: 
Those persons are assignees, within the meaning of the statutes authorizing the 
repayment of purchase money, who purchase the land after the entries thereof are 
completed and take assignments of the title under such entries prior to complete 


cancellation thereof, when the entries fail of confirmation for y reasons contemplated 
by the law. 


See also cases of Adolph Emert and Albert. G. Craven, 14 L. D., 101 
and 140, respectively, and case of Alpha L. Spar ks, 20 a D., 75. 

Paragraph ten of said instructions contains, among other things, the 
following: | 

Where applications are made by assignees, the applicants must show their right 
to repayment by furnishing properly authenticated abstracts of title, or the original _ 
- deeds or instruments of assignment, or certified copies thereof, and also show by . 
affidavits or otherwise that they have not been indemnified by their grantors or 


_ assignors for the failure of title, and that title has not been Boas in them by 
their grantors through other sour Ces. 


It appears from an abstract of title to aid placer claim-on file that 
John Coleman, Patrick F. Kelly, William. E. Davidson and Cornelius 
J. McSherry, who made said entry, then held the entire interest in the 
claim, that said Harper acquired an undivided one- fourth interest. _ 
therein from said McSherry January 7,'1887, and an equal interest 
from Coleman April 27, 1888, and that these were the only interests in 
Harper shown of record at the date of cancellation of the eutry, Feb- 
ruary 28,1891. It is not in any way shown,. nor is it alleged, that 
Harper acquired any other interest in any manner, in said claim prior 
to the cancellation of the entry. It does not therefore appear that 
Harper had acquired said Kelly’s interest at the last mentioned date, 
nor that he was then an assignee, under the instructions given above, 
of more than a one-half interest in the claim. It is unnecessary, in 
view of the foregoing, to consider the requisites of a transfer of pos- 
gessory right in a mining claim under the laws of Montana. Your 
office properly refused repayment of the whole amount of the purchase 
money to said Harper. _ 

The Department does not concur, however, in the conclusion that all 
the interest in said claim must be represented in the application for 
repayment before return of any part of the purchase money can be 
made. In the case of Sparks (supra) it was held that return of pur- 
chase money in case of an entry erroneously allowed and canceled 


might be made upon the application. of one who showed but a partial 
interest, according to the proportion of his interest. No reason is 


apparent why the rule followed in that case may not govern in this. 
Your office decision j is modified accordingly. 
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ALABAMA LANDS—ACT OF MARCH 8, 1883. 
JoHN RK. L.. BONNER. 


The provisions of the act of March 3, 1883, with respect to. the public offering of 
-. lands returned as containing coal or iron, must be followed, whether the mand is 
properly or improperly so classified. —_ 


Acting pope Rey ynolds to the Commissioner of the Benetal Lind Office, 
August 28, 1896. z (de L.. McC.) | 


John Rk. L. Bonner has appealed from the decision of your office of 
October 7, 1895, rejecting his gn to enter under the homestead | 
law the W.¢ of SW. 4, the SE. 4 of SW. 4, and the SW. 4 of SEH. 4, of © 
Sec. 28, T. 12 S., RB. 10 W,, Huntsville land district, Alabama, ~ | | 
- The ground of said rejection was that the land is specified on the 
original mineral list, on file in: your office, as being valuable for coal ; 
and tliat under the act of March 3, 1883 (22 Stat.,487), lands which had 
been. reported to the General Land Office as containing coal and iron’ 
should be offered at public sale before being disposed of. 3 

~ The appellant contends that if the land in question is classified as’ 
mineral, it was erroneously so classified; that the fact is shown, by the 
applicant’s corroborated affidavit, that the land is not valuable for coal, 
but that it is strictly agricultural land, and unfit for any other purpose. 
- The requirement of the statute must be followed whether the land is 
properly or improperly Teper eda as miner al hr ores H, Sr 15 L. Die 
563), ee 

The action of your office in rejectin g Bonner’s homestead application 
is therefore affirmed. 


OKLAHOMA HOMESTEAD—QUALIFICATION OF ENTRYMAN —COSTS. 
BUCKNAM ® BYRAM ET AL. 


Under the statutes of Kansas the ownership of land is not divested by the execution 
of a mortgage thereon, hence a mortgagor of realty in that State is not entitled 
‘to plead that by reason of such mortgage he is not ‘‘seized in fee” of the land 
involved, and therefore is not disqualified as a homesteader under section 20, 
act of May 2, 1890. . 

A guile deed of a small tract of land to township authorities for ‘‘road pur- 
poses,” executed by one who previously owned one hundred and sixty acres, 
effectually divests the grantor of title to the land so conveyed, and he is Monee: 

- quently thereafter not the owner of one hundred and sixty acres within the 
meaning of section 20, act of May 2, 1890. 
A contestant who seeks to sécure the right of entry solely on the ground of priority 
of settlement is not required to pay the costs incurred by other parties to the 
suit. 


Acting Shorea y Re ae to the Cane me fhe Renveal Land Office, 
(W. ALL.) ee August 28, 1896. (GC. W. P.) 


Benjamin F. Bucknam and Wyley R. Byram have appealed from | 
your office decision of May 28, 1895, holding for - cancellation. Byram’s | 
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_ homestead entry, No. 7769, of the SE. 4 of section 17, township 17 N,, 
range 1 E., Guthrie land district, Oklahoma Territory, made on Sep- 
tember 23, 1891, dismissing Bucknam’s contest an awar BUUIE the mene | 
of entry fo William Gilchrist. | | 

The record shows that on September 23, 1391, ack filed | an 
application to enter the above described land, ehich the local officers 
rejected for conflict with homestead entry No. 7 769. | 

On September 25, 1891, Gilchrist filed an application for the same 
land, which they also rejected because it conflicted with Byram’s entry. 
On the same day Gilchrist filed an affidavit of contest, alleging that he 
settled on the land seven minutes after twelve o’clock noon of Septem-. 
ber 22, 1891, and has resided thereon ever ace ald improved and: 
cultivated ae land, 

_ On October 14, 1891, Bucknam filed an affidavit of contest, alleging 
that he settled on the land September 22, 1891, prior to the settlement 
made thereon by any other person, and ‘that: he has resided thereon 
ever since and has cultivated and improved the land. He also alleged - 
that Byram was disqualified from entering, because he entered upon | 
and occupied the land opened to settlement by the President’s procla- . 
mation of September 18, 1891, during the prohibited period. The con- 

tests were consolidated, and went to hearing April 28, 1892. : 

On February 1, 1894, the local officers found that Byram had resided 
upon the land in bontent from the middle of April, 1891, to the latter 
part of June, 1891, and that his occupation of the land during 1891 was 
under lease given by an Indian, who represented to Byram that he 
Intended to take the land as an alloumeny: that about the latter part 
of June, 1891, the said Indian informed Byram that he would not take’ 
the land as an allotment, and that Byram then removed from the land 
to Old Oklahoma, and that since June, 1891, and prior to September 22, 
1891, Byram had frequently passed over the land and in the vicinity of 
it. Upon this finding they held that Byram was disqualified to enter — 
the land, and recommended the cancellation of his entry. They further | 
found that Bucknam, when he made settlement, and at the time of the 
hearing, was the owner of one hundred and sixty acres of land in 
Chase county, Kansas, and that he was therefore disqualified to enter 
the land, and Boro mnenees that Gilchrist be allowed to make entry 
of the jad | 
~ Both Byram and Aucknaw appealed. 

- Your office affirmed the judgment of the local officers. | 

The land in controversy is part of that opened to settlement and 
entry by the act of February 13, 1891 (26 Stat. polh and the President’s. 

proclamation of September 18, 1891. : 

It is not necessary to don dee the testimony in regard to the allega- 
tion that Byram is disqualified by reason of his having entered the 
Territory during the prohibited period, as I am of opinion that Bucknam. 
made settlement prior to both Byram and Gilchrist. As to Byram—_ 
what is the testimony? Bucknam swore that he reached the land about 
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two minutes after twelve o’clock M. When asked if he saw any one 
on the land, he answered: “No.” ‘When did you first see any one?” 
Answer: «“y would think I had been there about two minutes, may. be, 
_@ little more or a little less.” “Who-did you see?” Answer: “The 
first I saw, two célored men come up across the school claim northeast.” 
“Who next?” “Mr. Wyley R. Byram and his father were two next 
men that I saw.” ‘When was that time?” “Mr. Byram, the old gen- 
| tleman, took out his watch, and, as near as I can recollect, said it was 
‘six or seven minutes, L wouldnt be positive which it was, past twelve.” 
- Byram was asked, “At what time and place did you first see Mr. 
Bucknam,” and replied: “TJ first saw him on the land in dispute about 
forty rods east and about forty rods north of the south line;” then cor- 
rected his answer by saying, “About forty rods west of the east line 


_. and forty rods north of the south line, standing by a pole. I think 


about three minutes past twelve o’clock was when J first saw him, close 
to that.” But he does not pretend that he reached the land before 
Bucknam. And in his appeal he relies solely upon the charge against 
Bucknam “that. he was disqualified ‘by reason of being the owner of 
one hundred and sixty acres of land in the State of Kansas.” (See 
fourth specification of errors in Byram’s appeal. ) | 

Upon the claim of Bucknam: 

In your office decision it is stated that: | 

During the progress of the trial, on May 7, 1892, a stipulation was entered into 
_ between Gilchrist and Bucknam, by which it was agreed that Bucknam settled on 
_ the land two minutes after twelve o’vlock, noon, of September 22, 1891, and before 
any settlement made by Gilchrist, and that if Bucknam was qualified to enter, his 
rights were superior to those of Gilchrist. 

This is. an error. 3 

The record does not show any agreement between Gilchrist and 
- Bucknam. In pages 107-108 of the testimony, there is an agreement 
between Gilchrist and Byram, to which Bucknam was not a party. 

Buekn am is charged with ‘‘soonerism.” But the charge is not sup- 
ported by the evidence. The evidence, in his behalf, shows that, at. 
twelve o’clock M., on the 22d day of September, 1891, he started from — 
the northeast side of the Cimarron river, crossed the river on foot, and 
went the balance of the way on horseback, traveling in a southwest 
- direction from the river for some twenty or twenty-five rods, through 

some scattering trees, and crossing Soldier creek to an open prairie;. 

thence to the southeast quarter of Sec. 17, Tp.17 N., R.1 E., about 
forty rods, or a little over from the south line, and about thirty. five or 
forty rods ‘tr om the east line of the quarter. He then stuck up a stake 
in the ground about nine feet long, the forks of the stake ran up in: 
-a“V shape; tied a small handkerchief to the end of the prongs of 
ie stake; that he arrived on the land in dispute ‘from one and a half - 
to two. minutes after twelve o’clock; plowed about four rods long and 
. one rod wide that evening; that on the 28th, 29th and 30th of Septem- 
ber he was hauling and preparing the lumber for a house; that he put 
_ frame up for the house on the 5th of October, and afterwards completed 
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it gradually. The house is a frame house, twelve by sixteen, about — 
eight feet high, walls painted on outside with two coats of paint. He 
put in cultivation some thirty-two or thirty- three acres, The improve- 
‘ments are worth about $200.00. Part of his family arrived on the ~ 
place on the 12th day of October, part on Christmas day, and his mae 
and another child arrived on the 7th day of January, 1892. . PF 
On the other hand, Byram and Gilchrist attempted to prove by sev- 
‘eral witnesses that Bucknam started in the race a few minutes before _ 
twelve o’clock M. But the weight of evidence is decidedly in favor of 
Buckuam. It ee pretended that Gilchrist reached the land before 
Buckvam. 
- Upon a consideration of the whole testimony, the. conclusion is irre- 
sistible that Bucknam was the prior settler on the land. | , 
‘The question then occurs, 1S Bucknam disqualified by: reason of thie | 
provision contained in the twentieth section of une act of May 2 4, 1890 
(26 Stat., $1), that 7 


_ no person who shall at the time be seized in fee simple of a hundred ond sixty acres 
of land in any State or Territory shall hereafter be entitled to enter land in said. 
Territory of Oklahoma. 

It is admitted by Bueeearh that at the time he settled on n the land in 
controversy, he was the owner and in possession of one hundred and 
sixty acres of land in the State of Kansas, less: sixty or eighty rods, 
which he by a quitclaim deed, dated the 12th day of February, 1889, 
conveyed to the township board of Cedar township, of Chase aonnty, 
Kansas, ‘‘for road purposes.” In his testimony he says that, when he 
purchased the said one hundred and sixty acres of land, he agreed to 
pay $1,200 for it, and paid $100 down in cash, but gave a mortgage on 
the land for the remaining $1,100, and that he has been informed that 
a judgment has been rendered to foreclose the mortgage and sell the 
land to pay the $1,100 and acerued interest, amounting to a sum much 
larger than the value of the land, and he ter efore claimed no more 
interest in the land. 

It is contended, in behalf of Bucknam, that he was not “seized in 
fee” of this eansas land, because he had given a mortgage to the 
vendor to secure the payment of the part of the purchase money 
which was unpaid. Whatever force this contention might have, under | 
the common law, it can have none under the laws of the State of 
- Kansas, in which State the property is situated, and by whose laws 

Bucknam’s rights in the property must be determined. In the case of. 
Chick e¢ al. v. Willetts, 2 Kansas, 384, it is said (p. 391): 

Some of the States still adhere to the common law view, more or less modified by 
the real nature of the transaction ; but in most of them, practically, all that remains 
of the old theories is their Aomeneiacare) In this State, a clear sweep has been. 
made by statute. The common law attributes of mortgages have been wholly set 
aside; the ancient theories have been demolished; and if we could consign to obliv- 
~ ion the terms and phrases— without meaning except.in reference to those theories— __ 
with which our reflections are still embarrassed, the legal profession on the bench 


and at the bar would more readily understand and fully realize the new condition 
- of things. The statute gives the mortgagor the right to the possession, even after 
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the money is due, and confines the remedy of the mortgagee to an ordinary action 
and sale of the mortgaged premises; thus negativing any idea of title in the mort- 
gagee. It is a mere security, although in the form of a conditional conveyance; 
creating a lien upon the property, but vesting no estate whatever, either before or | 
after condition broken. It gives no right of possession, and does not limit the 
mortgagor’s right to control iti—except that the security shall not be impaired. He 
may sell it, aud the title will pass by his convey ance—subject, of course, to. the lien 
of the morte AEOS, 


And in the more recent case of Robbins ». Sackett, 23 Kansas, 301, 
it was held that, in the State of Kansas, a mortgage of real estate does 
not confer title; and hence a mortgagee of real estate cannot claim, 
by virtue of his mortgage, to own a house situated on the a _ 
_ property... — 

The only question, then, i is, what is ‘the effect of the quitclaim deed 
to the township board of Cedar township, of Chase county, Kansas, of 
a part of an acre of the Jand, ‘‘the same to be used for road purposes; 
‘which is in evidence. 

‘A quitclaim deed, by the laws of Kansas, is aS much a conveyance 
as any other kind of deed, and conveys whatever title the grantor has, | 
unless otherwise apaciticd’| in the deed itself, Utley »v. Fee, 33 Kansas, 
681; Johnson v. Williams, 37 Kansas, 179. 

There are no words in this deed, except: the words: ‘“‘the same to be | 
used for road purposes,” from which it might be inferred that the. 
grantor did not intend to convey the land in fee. In the case of Kil- 
mer v. Wilson, 49 Barbour (N. Y.), 86, the land was. conveyed to the 
grantee “for a private road,” and it was contended that these words 
. should be construed to limit the grant to a mere easement in the land. 

_ But the court held that to give the words the controlling effect claimed 
for them would bein conflict with the plain words of the erent and 
the obvious intent of the parties thereto. 

A careful consideration of the questions involved results. in the con- 
clusion that Bucknam, at the time he settled on the land in dispute, 
was not seized in fee simple of one hundred and sixty acres of land, 
and was not aicqaalned as a homestead entryman in the Oklahoma 

Territory. 

On May 9, 1892, Bucknam filed a motion to tax all the costs of taking 
testimony in the case against him to Gilchrist. The local officers over- 
ruled this motion, and on April 15, 1893, Bucknam filed a motion to 
re-tax the costs, which motion they also overruled. Your office affirmed 
the rulings of the local officers. Bucknam in his appeal complains that. 
your office erred in taxing the costs to en, and 1 in overruling his motion 
to re-tax. 

Bucknam’s contention is that the allegation made by Gilchrist is 
prior settlement, and on that allegation he went to trial, and that if 
Gilebrist relied on the charge of Bucknam’s disqualification to enter, 
‘he thereby claimed the preference right, and that under the statute | 
he oe was ene bound to pay a all the costs of oa. the 
. SOSHEMONYs: oe eo Ps : 
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But it does not appear that Gilchrist claimed a preference right by 
reason of Bucknam’s alleged disqualification as a “sooner.” In. his 
contest affidavit he simply alleged priority of settlement, and claimed 
- the land on that ground. I am, therefore, of opinion that there is no 

error in your office decision refusing to overrule the decision of the 
local officers on Bucknam’s motions to tax the costs as against him to 

Gilchrist. 
~ Bucknam will be allowed to seuter the land, and Gilehrist’s applica ; 
tion rejected. — 

The decision of your office is modified as above indicated. 


ASPEN CONSOLIDATED MINING Co. v. WILLIAMS. 


‘Motion for review of departmental decision of J uly 7, 1896, 23 L. D., 
«34, denied by Secretary Smith peueust 28, 1896, 


HOMESTEAD CONTEST—DEATH OF CONTESTANT—ENTRY.. 
MEAGHER ® CALDWELL. 


A charge that a contest was begun under a speculative contract with a third party, 
if proven, will not affect the subsequent entry of the tract involved, after its 
restoration to the public domain, by the widow of the contestant in her own 

right, the contestant having died prior to ‘the conclusion of the contest. 


Assistant Secretary fe ynolds to the Commissioner of the General ia 
(W, A. L.) Office, August 28, 1896. (J. L.) 


This case involves lots 2, 4,and 5, and the SE. 4 of the SW. 4 of 
section 3, T. 11 N., R. 3 W,, OLiahona land ance Oklahoma. On 
December 24,1894, Mrs. Belle Caldwell made homestead entry No. 9429 
of said land. On March 25, 1895, J. W. Meag her filed his affidavit of 
contest against said entry, and afterwards, on October 30, 1895, an 
amended and supplemental affidavit of contest, both based upon infor- 
mation and belief. He also filed a corroboratory affidavit of one Samuel. 
Crocker based upon personal knowledge. From these three papers it 
appears that the ground of contest as alleged was: 
That in the month of July, 1889, Robert Caldwell, whose manidends at that: time 
was Columbus Junction, Iowa, came to visit said Samuel Crocker at Oklahoma 
City. That Crocker suggested to Caldwell that he knew a person who he feared 
would lose her claim, and offered to bring him acquainted with the claim, and the 
evidence necessary to maintain a contest against the same, provided he (Caldwell) 
would pledge his word to Crocker, that if a successful contestant, he (Caldwell) 
would give the said party one half of the claim, That Caldwell gave said pledge 
to Crocker. That thereupon Crocker. furnished Caldwell with the name of Rachel 
A. Haines and a description of her entry; and with the evidence necessary to main- 
tain a contest against her. And that under that agreement with Crocker, Caldwell 
instituted and aeeses tally prosecuted a contest against pocne! A. Haines’s entry 0 of 
- the tracts herein involved. 


On October 30, 1895, the register and receiver, on ne of Mrs. 
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“Caldwell, and after hearing arguments by counsel, on both sides, dis. 


‘missed Meagher’s contest, upon the ground that the facts alleged, if 


- true, were not sufficient in law. | 
_ Meagher appealed; and on April 17, 1896,. your office affirmed the 

decision of the local officers, finding that “the. charges found in the ~ 
complaint are not sufficient i" warrant an investigation.” . 

Meagher has appealed to this Department. _ 

It appears that the contest initiated by Robert Caldwell against 
Rachel. A. Haines was finally closed in favor of the contestant on ~ 
November 14, 1894, in accordance with the decision of this Department 
- rendered ther ein on appeal. Robert Caldwell was then dead. Hedied _ 
on December 24, 1892, leaving surviving him a widow, Mrs. Belle Cald-— 
well aforesaid, and two infant children, Robert C. and Catherine H. 
Caldwell. . Mrs. Caldwell qualified as administratrix of her. husband’s. 

estate on J anuary 17, 1893. 


On December 24, 1894, after Rachel A, Haines entig had been Can 


celed, and the land in contest had been restored to the, public domain, 
Mrs. Belle Caldwell made homestead entry of said land as above 
stated. 

‘The facts sitegéd in Meagher’ s affidavits of contest, if true, cannot 
affect the qualifications of Mrs. Belle Caldwell as a homestead entry- — 
- manin her own right. She is a citizen of the United States,. twenty- 

one years old, an unmarried woman, and the head of a family consisting 
of herself and two children. Itis irrelevant to consider what would or 
would not have been the effect of Robert Caldwell’s pledge to Samuel. 
Crocker, as against Robert Caldwell, if be had survived the successful 
termination of his contest and had attempted to exercise his preference 
right of entry. His preference right of entry died with him. Iwas a 
personal privilege not assignable, not devisable, not transmissible by 
inheritance. Mrs. Belle Caldwell was, fortunately for her, the first 
legal applicant for the land in contest after its restoration. Her rights 
- rest upon her personal qualification under the homestead laws; and the 
sin of her husband (if any) cannot.be visited upon her. 

_ Your office decision is nere Ry affirmed. 


MINING CLAIM—ADVERSE PROCEEDINGS—ACT OF MARCH 3, 188i. 
NEWMAN v. BARNES. 


~ Under fi act of March 3, 1881, the judgment of a court in cdveres proceedings to 
the effect that neither party has shown title to the land involved, precludes sub- 
sequent favorable action by the Land Department on the claim of the applicant. 


| Acting Secretary y hey ynolds to the Cominissioner of the General Land Office, | 
August 28, 1896. 7 (P. J.C.) 


The record shows that. Henrietta B. Barnes and a.co-claimant made 
application: for.a patent for the Altura qnanvZ mine, San Francisco 
1814—voL 23—17. | | 
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fland district, California. During the ‘period of publication Samuel, 
Newman filed an adverse and protest against said entry, and in due | 
ttime brought suit in the superior court of the county in which the land 
‘is situated, as provided for in section 2326 Revised Statutes. The 
judgment of the court on the issues presented was,— 


We are unable to say that either of the parties to this action are entitled to the. 
yremises in controversy. The action will be dismissed. . = % 


Notwithstanding this judgment the defendant filed her apatlcatioil 
to purchase and the same was allowed by the local officers. Subse- 
quently Samuel Newman filed a protest against said entry, setting forth 
the proceedings had in the court, and asking that the entry be recalled 
cand canceled, and the proceeding in the matter of the application for. 
watent be qismisaed. 

It appears that your office on eae ue en this proiese by letter of 
June 12, 1894, directed that the protestant be allowed a hearing “to 
determine whether the Jaw has been complied with in this case.” A 
hearing was accordingly had and the protestant. introduced two wit- 
messes for the purpose of showing that the annual work was not done 
an said claim for the year 1893. The claimant did not offer any testi- 
mony. The local officers found that the claimant had made full com- 
‘pliance with the law and was entitled to the patent, and recommended 
the dismissal of the protest. 
- On appeal, your office by letter of Sapteiiber 3, 1895, reversed the 

action below and held the mineral entry for Ganeellation: Whereupon 
aetedeat prosecutes this appeal, assigning numerous grounds of 
error, Which, however, it is not deemed necessary to consider at length, 
for the reason that there is. but one proposition involved in this con- 
ttroversy and that is conclusive of the issue. 

The act of March 3, 1881 (21 Stat., 505), provides: 


That if, in any action brought pursuant to section twenty-three hundred and 

twenty-six of the Revised Statutes, title to the ground in controversy shall not be 
established by either party, the jury.shall so find, and judgment shall be entered 

according to the verdict. In such case costs shall not be allowed to either party, 

and the claimant shall not proceed in the land-office or bé entitled to a patent for 

tthe ground in controversy until he shall have perfected his title. 


The trial of the cause in the local court was without the intervention 
of ajury. The finding of the court was, | 
that neither the plaintiff, Samuel Newman, nor the defendants, Henrietta EK. Barnes 
and Hiram B. Barnes, had on the 24th day of August, 1891, or at any time prior 
thereto, the possession of, or were they or either of them, entitled to the possession 
| of the land or mining claim described in finding Vy. 
The judgment rendered on the finding has been given above. 
In view of the plain and unmistakable language of the statute, — 
together with the finding of the court, and the facts, it would seem to 
be idle to argue that the claimant had any right to make entry after 
-.the rendition of this judgment. The statute provides for the submis- 
sion of controversies between rival mining claimants to a court of 
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| competent jurisdiction for she purpose of eteans any ee: in regard 
to their possessory rights. 
It is also wisely provided that wiiere neither aes is entitled to judg. 
- mnent, the court shall so find. It would seem that the last paragraph 
of the act of March 3, 1881, supra, was. sufficient.in itself to preclude _ 
the local office from ontertainin g the application to enter the Jand after | 
judgment had been rendered by the court. So far as the record before 
me shows the proceeding was regular in every way, and there is no 
- complaint made tothe jurisdiction or otherwise, so far as the court pro- 
ceeding is concerned. In view of this, it is difficult to conceive upon 
what hypothesis the. claimant. was allowed to make entry. In view 
of the. judgment rendered, it became entirely immaterial whether the 
assessment work was done for the year 1893 under the former entry, or 
for any other year, as they had no right to the PEOperey: 
| Your office judgment is therefore affirmed. 


TIM BER-CUUTURE CON TEST_NOTICE OF CANCELLATION—APPLICATION 
. TO ENTER. 


Metroy ». Farrrrenp (ON REVIEW). | 


An intervening eutry will not defeat the preferred right of a successful contestant 
who fails to receive notice of cancellation, if such failure i is not due to want of 
diligence on his part. 

An application to make timber-culture entry, filed with a timber-culture contest, 
prior to the repeal of the timber-culture law, if not returned to the local office 
on the successful termination of the contest, is a pending application that oper- 

_ ates to exclude the land from the adverse appropriation of an-intervening appli- . 
cant, 


Assistant Secretary Reynolds to the Commissioner of the General Land | 
. OW, As Tay: | Office, August 28, 1896. | —  (G. OB.) 


Albert R. Meloy has filed a motion for review-of departmental deci- 
sion of October 31, 1895 (21 L. D., 347), rejecting his application to 
make timber-culture entry of the SW. 4 of Sec. 1, T, 21 N., R. 54 W,, 
Alliance, Nebraska. . 
_ Said departmental decision tended the action of your. office of 
January 10, 1894, which held for cancellation timber- culture entry 
made for said tract May 14, 1888, by Andrew M. Fairfield. 

It appears that the Tad was entered on June 2, 1885, by one Fred- 
erick Plogue under the. timber-culture laws, and ‘that on August 17, 
1886, Melloy filed a contest affidavit against said entry; with this con- 
test affidavit he also filed his application to make timber- ee entry 
of the land. | 
A hearing was had at North Platte, Ouse 22, 1896; Piseas made 
- default. The local officers recommended that this entry be canceled, 
and your office, by letter (““H”) of March 21, 1888, affirmed the action . 
of the register and receiver and canceled the entry. | 


260 DECISIONS RELATING TO THE PUBLIC LANDS. 


The contest affidavit was sworn to before one Lafferty, a notary pub- 
lic, on June 29,1896. Lafferty appears to have written the affidavit, 
and in doing so wrote the contestants name as “Albert Maloy.”. Con- 

_testant was then advised that he could sign his name to the affidavit. 
spelled in the same way, and could correctly spell it when he came to 
enter. He accordingly sigued his name as thus directed. 

' In the affidavit accompanying his application to ‘enter, he wrote bis 
name “Albert Malloy;” in the affidavit to secure service on Plogue by 
publication, executed also at the same time, he wrote his name ‘Albert: 
Maloy.” Service ou Plogue by publication was secured in the name of 
“Albert Maloy;” and he signed his name in the same way in-his affi- 

davit, showing that he had mailed notice 1 to Plogue at last moOwe 
address, WE, | 

The decision of the remaster and: receiver, dated November 23, 1886, 
recommending the entry for cancellation, was éntitled “ eben Maloy 
». Frederick Plogue.” — 

On February 27, 1888, the contestant wrote en Minatare, Nebraska, 
to Mr. G. B. Blakely, then receiver of the Sidney, Nebraska, land office, 
as follows: 


Dr, Siz: I have been compelled to leave the country for a few months, and fearing 
the return on my contest might be made while. absent, I have made out my papers 
and will remit you the money for entry. Hoping this may prove satisfactory, I am, 

Yours very resp’y, 
ALBERT R. MELLOY. | 


Please find enclosed $14 ——. If this is not satisfactory, notify me at Fort Lara- 
mie, Wyo., cf, P. F, Ranch. 
oe Accompanyitig this letter he also forwarded his application to make 
_ timber-culture entry of the land, with necessary affidavit, sworn to 
before one John Dyer, a notary public. In all these papers he signed 
his name “Albert R. Melloy.” 

The receiver promptly answered this letter, on March 3, 1888, and 
addressed the same to Albert R. Melloy, Fort Laramie, Wyoming, 
saying: 

Enclosed find $14. check amount sent by you, and your T. C. app. and aif., which 
are rejected for the reason that we have not received cancellation yet. You. will be 
notified when same is canceled. 

Resp’ Ys | ‘ G. B. BLAKELY, 
iv fiec. 8S. - 

On May 14, 1888, “Andrew M. Fairfield was allowed to make timber- 
culture - ontey. of the land, and on June 19, 1888, Melloy’s application 
was rejected, because of conflict with Fairfield’s SEY: and Melloy 


appealed, 


Your office letter (on), of October 30, 1888, ordered a hearing “to 
determine the priority between the patties ” 

Upon this hearing the local officers decided that Melloy- was legally 
- notified of the cancellation of Plogue’s entry and had. failed to avail | 
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himself of the pr eference right of entry within the thirty days allowed 
by law, dismissed the contest, and allowed oo Ss entry to remain 
intact. 
. Melloy appealed. ce your office letter («HO of Sceunee! 19,1891, — 
reversed the action of the register and cen and held Pairfield’s 
entry for cancellation, | 
Fairfield filed a motion ae review, which your office sae ained on 
| February 12, 1892, and a hearing was ordered “to determine whether 
Melloy peeeived eal notice of the cancellation of Plogue’s entry.” — 


Hearing was ordered for May 16,1892; but on March 7, 1892, Melloy | - 


filed a motion for review of your ofite deccion of February 12, 1892, | 
ordering the hearing. “Your office letter of April 30, 1892 , denied Mel- 


_. loy’s notion for review, and he appealed. 


Your office, by letter of May 31, 1892, declined to ead the appeal, . 
and on June 15, 1892, Melloy filed his petition for cer tiorari. The. 
Department, on October 5 5, 1892, denied said petition, and. your office . 
directed the hearing to proceed, as per order of February 12, 1892. 


Hearing was accordingly had at the local office, testimony, oral and. _ 


by deposition, was subinitted, and case closed May 29, 1893... - 
On August 10, 1898, the register and receiver recommended that 
Melloy’s contest be dismissed and Fairfield’s entry held intact. — _ 
_On appeal, your office, by decision dated January 10, 1894, reversed . . 
that action, and held that Melloy is entitled to his preference right, . 
and that Fairfield’s entry is subject thereto. | 
‘The Department, in the decision sought to be iene (21 L. D., 
- 347), reversed your office decision, and held Fairfield’s entry intact. 
Practically, two questions are raised by this motion: -. 
_ 1. Did Melloy receive notice of the cancellation of Plogue’s alte y; Or, 
failing to receive such notice, was the failure attributable. to, his own. 
carelessness or neglect i in fie premises? _ i 
2. Was Melloy entitled to have his entry jiaesa of. record on the ’ 
cancellation of Plogue’s entry under his application made aut we time 
he filed his contest against Plogue’s entry? 7 : 
Melloy was certainly entitled to a preference right of entry on the 
cancellation of Plogue’s entry. It will be noticed above that twenty- 
two days before your office canceled Plogue’s entry, Melloy mailed to 
the local office his second application to make entry of the land, enclosed — 
a check for $14, and directed the local officers to notify him at Fort 
Laramie, Wyoming, care of P. F. Ranch. He signed his name “A Ibert 7 
RK. Meloy,” thus corresponding with his application then transmitted. 


The receiver notified him that his application was rejected, and i in doin 8 a 


So addressed him as directed, in name and place. | : 

Your office decision canceling Plogue’s entry was promptly peel 
at the local office, and on April 2,1888, the register wrote the notice 
| advising Melloy that he was “allowed” thirty days’ preference right of - 
entr y. This letter, as shown on the a a was nhl ed at Sidney, . 
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Nebraska, April 3, 1888, and addressed to “Albert Maloy, Ft. avainie: 
Wyo.” The ieeaaorione which Melloy gave the local officers, and 
which, as above seen, were received by the office, were thus not carried — 
out; the name was not written as he had directed, and the register — 
failed to place on the envelope “ef P. F. Ranch, a Meaning Pratt and 
Ferris ranch. | 

It appears that this ranch was. owned: by Messrs. Pratt and Ferris; 
that it is about thirty-five miles from Fort Laramie, Wyoming, and 
‘several hands were employed by the company to attend to stock, ete. 
Among the persons so employed was | Melloy, and he was so engaged 
during April and May, 1888. 7 

Melloy swears that about April 10, 1888, he went from Pratt and | 
Ferris ranch to the post-office at Fort lbavarnie: that he was then 
expecting a registered letter from the land office notifying him of his 
_ preference right to enter the land; that the postmaster informed him 
there was no letter for him, but Phare was a registered letter there for 
“A, Maley;” “I told him it might be for me; he said, no, it belonged 
to, it was for Maley that lived east of the post office, pointing his finger 
in that direction;” that he was thus led to believe that the postmaster 
knew the person to whom the letter belonged; that it was, perhaps, six 
weeks before he next inquired for mail at Fort Laramie; that his mail 
was regularly sent down to him with the Pratt and Ferris mail; that 
about the first of May, 1888, he wrote a letter of inquiry to the land 
office. 

The record contains such a letter of inquiry, dated May 21, 1888, jaa 
addressed to the receiver. In this letter, signed “A, R. Melloy,” he 
Says: | 

Iam compelled to write again for information regarding my contest on T. C. entry 
No. 6750. ... Iam led to believe there is some crooked work about the contest, 


as there was another contest the same as mine and it was decided last winter; can’t — 


see why it takes mine so much longer. 


It will be noticed that this letter was written seven cays after Fair- _ 
field entered the land. | 
As tending to corroborate Meloy’ s statement that he wont to Fort 
Laramie post-office about April 10, 1888, one Yorick Nichols swears 
that he lived near the Pratt and Ferris ranch in April and May, 1888, 
and knew Melloy; that he got his leg broken and was sent to the hos- | 
pital at Fort Laramie; that while in the hospital, and about April 11, 
or 12, 1888, Melloy visited him; that he remained in the hospital fone | 
anda half weeks, and on his ne to Pratt and. Ferris ranch, about 
May 5, he found Melloy there. | 
B. i. Hart, who was postmaster at Fort Laramie in April 1888, tes- 
tified that on May 4, 1888, he received a letter registered at Sidney, ' 
Nebraska, addressed. to A, Maley.” ‘“Oan’t say at what time it was 
called for, or whether it was called for at all;” that Melloy did call for 
a letter, but affiant was unable to state whens that the records of the 
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| post: office se that the exact spellin gon the registered letter, reeeived . 
about April 4, 1888, is “A. M-a-l-e-y.” | 
In a deposition subsequently sworn to by Mr. Hart (February 25. 
1893), he stated that Melloy resided at the Pratt and Ferris ranch, and 
in Apriland May, 1888, received his mail at Fort. Laramie; he repeated 
his testimony as to receiving the letter addressed to “A. “Maley,” and 
swore that no one called for the letter by that name; he modified his 
- former testimony by saying that, to the best of ae knowledge and 
recollection, Albert KR. Melloy palled for a registered letter at Fort 
Laramie in April, 1888; that mail was received at the Pratt and Ferris 
ranch from the post- -office at Fort Laramie once and frequeutly twiee @ 
week; that he returned the registered letter to the sender J uly 1, 1888. 
He farther stated: “I believe if said letter had been addressed to 
Albert BR. Melloy, he would have received it.” : 
That the postmaster incorrectly recor ded the name as fig eaten on 
_ said letter is evidenced by the envelope itself. The letter was addressed 

as follows: “Albert J Maloy, Ft. Laramie, Wyo.” It was mailed April 
3, 1888, trom Sidney, Nebraska. : 

The records of the Fort Laramie office fue corroborate Melloy’s 
statement; the postmaster told him there was a registered letter for 
“A, Maley,” when as a fact it was addressed to Albert Maloy. He had 
- instructed the local office to address him by the name he employed im | 
his second application to enter, namely: Albert R. Melloy. This was 
done by the local office when they notified him at Fort Laramie, om 
March 3, 1888, that his application was rejected; but one month later 
- the register failed to obey said instructions in two particulars: first, as 
to the name. second, as to the one instructions to send the letter. 
“ef P.F, hack z 

It is true, Melloy spelled his name differently. in his santas with: 
Plogue and in his application to enter, but it sufficiently appears that. 
he ‘was at all times anxious to receive the notice advising him of his | 
— right to enter; aud his correspondence with the local office shows he 

was diligent. There can be little doubt that he went to Fort Laramie 
on or about April 10, 1888, and made inquiry for the letter then await- _ 
ing him, and that its delivery to him was refused by the postmaster. 
It is reasonably certain, also, that if the notice had been addressed as. 
per his own instructions, he would have received it. His failure, there- 
fore, to receive the letter can in no manner be attributed to his ow 
carelessness or neglect. 

Thomas C, Patterson, of North Platte, Nebraska, was Melloy’s attor- 

“ney, and the records show that he was so noted on the records. He 

swears that he received notice of the cancellation of Plogue’s entry om 
- May 29, 1888 (fifteen days after Fairfield made one and on same 
day wrote Melloy at Fort Laramie. 

The depositions of one Harry Mosler, William Walker and Charles 
- Amerman were read in evidence, for the purpose of discrediting the. 
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testimony of Melloy as to his calling for the letter at the time and place 
sworn to by him. It is sufficient to say that the testimony of these — 
witnesses is directly impeached by the. post-office records. To illus- 
trate: Mosler swore that he was at Fort Laramie in the latter part of 
May, 1888, when Melloy had a conversation with the postmaster about. 
the registered. letter; that the postinaster toid him there had been a 
registered letter ners for him, but that the same had been returned; 


that they looked at the post-office records. Mr. Hart swore that the 7 


registered letter was returned July 1, 1888, and Melloy swore he never — 
knew Mosler. The testimony of Walker and Amerman is equally unsat- 
isfactory and fails entirely to impeach Melloy’s testimony. 

. In ordinary contests, where the preference right:is awarded under the 
act of May 14, 1880, it is presumed that notice thereof sent to the con- 
- testant at his post-office address reached him; and, if in due time he 
fails to apply for the land, the same is subject to the first legal appli- 
cant, Whose entry would be prima facte valid. But if after such entry 
it should be made to appear, affirmatively, that the contestant, without: 
any fault.of his own, failed to receive the notice sent to him, it would be 
proper, after due uotice, to cancel the intervening entry and allow con- 
testant the privilege of exercising lis preference right under lis contest. 
Robertson v. Ball ef al., 10 L. D., 41. — 

Second. It is alleged in the motion that the application to make tim... 
ber-culture entry, filed by Melloy on the date the contest was initiated, 
was never returned to the local officers for allowance, but is still pend- 
ing, amoug the papers in this case, and was a bar to the entry of 
Fair field.. 

The timber-culture laws having been epented by the act approved 
March 3, 1891 (26 Stat., 1095), it is clear that Melloy could not now be 
pornited to make a new timber-culture entr y, but if bis applications, 
made June 2, and February 27, 1888, were in fact not returned to the 
local office si the cancellation of Plogue’s entry, so as to enable lim to 
perfect the entry, his right still exists under his first application. 

‘The circular of August 16, 1887, referred to in Smith vw. Fitts (13 
L: D., 670), provides for the rejection, without formal notice, of these 
applications to enter, filed with contests, which are returned to the local 
office, and are not perfected into entries ‘within thirty days from notice; 
but, as said in Zacariah T. Bush (22 L. D., 182), the cireular “does 
- not cover or affect those applications — which for any reason are not 
returned.” 

It follows, therefore, that if Melloy’s: sean was not returned to — 
the local office, it could not have been acted upon, and wasin that con- 
dition a bar to the allowance of Fairfield’s entry. There is no proof 
that the application was in fact returned, or ever considered, before 
‘Fairfield was allowed to enter. On the contrary, the application of 
Webruary 27, 1888, was rejected June 19, 1888, more than a month after 
Hairfield’s ontry, and mee only for “ conflict. » 
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| Ror the reasons above given, the motion herein is allowed. Melloy | 
-will be notified that he will be allowed thirty days in which to perfect 
his timber-culture entry of the land. Should he apply within the time 
given, Fairfield’s entry will be canceled; otherwise it will remain intact. 
Departmental decision of October 31, 1895, in se v. Fairfield, is 
set aside and revoked. 


| “RAILROAD GRANT—JOIN'T’ RESOLUTION OF MAY 31, 1870. 
‘CORLIS v. NORTHERN PACIFIC R. R. Co. Se 


In determining what tangs were passed. to ‘hie altered main, or branch line,.. as pro- 
vided for by the joint resolution of May 31, 1870, said resolution must be con- 
sidered as in the nature of a new grant, and ‘that only such lands as: were public. 
_ lands at the date of the passage of said resolution were. intended to be g granted . 
thereby. ; . 


Acting Secretary Rea ynolds to the Comenius of the oie al Land Office, 
(W. Reidy August 28, 1896. (FW, C.) 


John H. Corlis has apiieaiea from the decision of. your office, dated — 

- September 5, 1894, rejecting his homestead: application covering the Ww, 

4 of the SE.4and Lots 3 and 4 of Sec. 5, T. 23 N., BR. 5 E., Seattle land 

~ district, AW ashuigton for conflict with thé grant to the Northern Pacific 
Railr éud Company. — 

This tract was within . the limits of - the withdrawal upon the map of 

general route-of the main line of said road, filed August 13, 1870, for 


that portion of the road extending from Portland, Oregon, to Puget _ 


Sound. . It fell north of the terminal established at this part of the 
road at Takoma; so that a further consideration of any claim the com- 
pany may make of this land on account of the main line of its road is 
unnecessary. It is, however, also within the limits of the company’s 
grant for the Cascade branch, as anon by the map of definite location 
filed March 26, 1884. 

The records show that one Amos Hurst made homestead. entry of 

this land June 26, 1869, which entry was canceled Tebruary 11, 1871, — 
- Jn his appeal Corlis urges that, said entry, being of record at the date | 
of the passage of the joint resolution of May 31, 1870 (16 Stati, 373), 
served to defeat.the grant on aceount nf said Branch line. 

By the act of July 2, 1864, a grant was made to aid in the construc- _ 
tion of a coutinuous ini of irene 7 | 
beginning at a point: on Lake Superior in the State of Minuesota or Wisconsin, 
thence westerly by the most elegible route, as shall be determined by said company, 
within the territory of the United States, on a line north of the forty-fifth degree © 
of latitude to some point on Puget Sound, with a branch via. the valley of the 
Columbia River to a point at or near Portland in the State of Oregon, leaving the 
_ main trunk line at the most suitable place not more than three hundred mniles “from 
_ its western terminus, | 


266 | DECISIONS RELATING TO THE PUBLIC LANDS. 


. By the resolution of May 31, 1870 (supra), the designation of the lines 
of road were changed. That which by the granting act was known as 
the branch line (via the valley of the Columbia River to a point at or 
near Portland in the State of Oregon) was changed to main line, and — 
that which had been designated as main line (across the Cascade 
mountains to Puget Sound) was changed to branch line. | 
— In the case of the United States v. Northern Pacific Railroad Com- | 
pany (152 U. S., 284), in referring to the joint resolution of May 31, 
1870, it was stated that: 


By the resolution of 1870 it was declared thatif at the time of the final location 
of the company’s main line or branch there were not enough lands per mile within 
the prescribed limits, the deficiency could be supplied from lands within ten miles 
beyond those limits, other than mineral and other lauds as excepted in the charter 
of the company “to the amount of the lands that have been granted, sold, reserved, 
“occupied by homestead settlers, pre-empted or otherwise disposed of. subsequent to 
the passage of the act of July 2, 1864.” It is therefore clear that no public land 
disposed of after the passage of the act of July, 1864, was intended to be embraced — 
in the grant of May 31, 1870. 


Itis true that in the case pendin g before the court the ianiis fayolved 
were upon the portion of the road extending northward from Port- 
land to Puget Sound, and that the grant for this portion of the road 
depended solely upon the resolution of 1870, but when it is remembered 
that no location had been made of the grant under the act of 1864 
_ prior to the resolution of 1870; and that by said resolution the location 
of the road, at least in the then Territory of Washington, was changed, 
and the further fact that in providing for this additional right to 
indemuity both the main and branch lines are referred to, I am of 
opinion that under the language before quoted; taken with the resolu- 
tion of 1870, any lands:disposed of along the branch line provided for 
in said resolution, prior to the passage of said resolution, were excepted 
from the grant for the said branch line. In other words, that in deter- 
mining what lands were passed to the altered main or branch line as’ 
provided for by the resolution of 1870, said resolution must be consid- 
ered as in the nature of a new grant and that only such lands as were 
public lands at the date of the passage of said resolution | were intended | 
to be granted thereby. : 

As before stated, the records show that the tract here involved was 
entered under ‘the homestead law June 26, 1869, which entry was of 
record, uncanceled, at the date of the passage of the joint resolution 
of May ol, 1870, and as against the grant made by said resolution was 
an de aiepmabon of the land. I must therefore reverse your office 
decision and hold that the tract here in question was excepted from 
the company’s grant on account of its branch line and is subject to the — 
application by Corlis. 3 7 | 
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MINING CLAIM—ANNUAL EXPENDITURE—RELOCATION. 
DOLLES v. HAMBERG CONSOLIDATED MINES Co. 


Compliance with law on the part of a mineral claimant, who is at such time holding 
under color of title, will accrue to his benefit on the pequirement of the legal 
title. 

Where a mineral claimant owns adj oining claims the annual work may be done on 
one of said claims, if such work is designed for the improvement or development 
of the group. In such case, however, the burden of proof is upon the owner to 
show that the work done, or improvement made, does as a matter of fact tend 
to the development of the property as a whole, and that such work is a part of 
a general scheme of improvement. 

The failure of a» mineral claimant to perform the requisite amount of annual work 
on his claim renders the same subject to relocation. 


Acting g Secretary Re gnolds to the Commissioner of the General Land Office, 
(WL. ALL.) — August 28, 1896. | (PB. J.C.) 


The Lowland Chief Consolidated. Silver Mining Company on June 
20, 1881, made application for patent for the Chemung lode mining — 
claim, survey No. 901, Leadville, Colorado, land district. By the field 
notes of the survey ‘hie conflict with surveys No. 449,542,473, and 539, 
were excluded, leaving the net area applied for 5.09 acres. By a map 
in evidence it is shown that the names of these claims excluded are, 
respectively, Curran, Little Alice, Grand Prize and Highland. Mary. _ 

On June 20, 1894, the Hamberg Consolidated Mines Company, the 
successor of fhe applicant. made entry, No. 3869, of said Chemung — 
claim, with the exclusions noted above. 

On June 24, following, Mary A. Dolles filed a protest ape net said 
entry, on the peers that the Hamberg Company and its grantors had 
_ failed to do any annual work since the year 1881 on the Chemung, and 
_ thereby forfeited all rights to the same; that on July 17, 1886, the 
said claim was relocated as the Mediu: and 18 now owned by the 
protestant. 

Your office ordered a hearing, and as a result thereof the local officers 
found, - 
that an abandonment of the said Chemung lode has not been proven for the years 


1883, 1884, 1885 and.1886; that the protestant has failed to sustain her protest, arid 
we accordingly recommend the dismissal of the same. 


On April.18, 1895, your office affirmed the action below, “ad subse- 
quently aeerralad a motion for review, whereupon Provestant prosecutes. 
this appeal, assigning error as follows: 


I. .Error in holding that the officers of the Hamberg Consolidated Mines Company, 
. through their lessees, performed actual mining work on the drifts from the shafts 
on the Curran lode claim in 1885, of the value of more than $400, and that the 
work was intended to develop and improve both the Chemung and Curran claims. 
II. Error in holding that the contestant has failed to show, by clear and convinc- 
ing evidence, that the Chemung lode claim, on July 17, 1886, had been abandoned 
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and forfeited by the owners of the claim, and that the said Chemung lode claim was 
not, at that time, subject to relocation by reason of such abandonment. 

IIJ. Error in holding that any work which might have been done upon the. 
Chemung lode, or upon or for the development of said Chemung lode claim hy 
contestee or its lessees, could be considered as having been done by the owner of 
the claim. 

IV. Error in holding that. the Hamberg Consolidation Mines Company was in 
possession of the Chemung and urean mining claims during the years 1884, 1885, and - 
1886, wader color of title. 

~ V. Error in not holding that during the yeats 1884, 1885 and 1886, contestee or its 
grantors had failed ‘to: comply with the law in the matter of annual expenditures 
during each and every one of the years mentioned. | 

VI. Error in not holding that the ground covered by the Chemung lode claim was. 
‘subject to relocation during the years 1884, AOD; and 1886, and : was properly relocated 
by the Medium claimants. | 3 | 

VII. Error in not holding the Chemung onety ton cancellation on the record 
evidence iu the case. 


It is shown by the extended ayaa of title that the Chemung 
claim was sold by the sheriff of Lake county to one C. W. Tankersley, 
who, in December, 1853, transferred it to one Ellery C. Ford. This 
deed was recorded January 2, 1884. The heirs of Ford -tr aieues it 
to the Hamberg Company June 2, 1894. =. 
. The Hamberg Germany: Homerer clan to have owned the Chemung 
during all this time. The testimony shows that Tankersley and others 
organized this company in July, 1883; that Tankersley made a propo- 
sition to convey to the company, the Chemung, Curran and Grand 
Prize claims in consideration of seventy-five thousand shares of the 
stock, which was issued. to him; that in 1883, Tankersley did make a 
deed to George Huston as trustee, and that the deed recited that 
it was made in trust for the benefit of the Hamberg Company; that the 
company had recently come into possession of this deed, but it has 
never been recorded. . In addition to this, it is stated-by witnesses that 
the officers of the Hamberg Company had given leases on the property 
in 1883, 1884 and 1885, and there is exhibited a copy of a lease givén in 
Apri, 1886, by the company. The Hamberg Company claims to have 
exercised all rights of ownership over the property and has had 
possession of the same. The apparent. indifference of the Hamberg 
Company as to the condition of its title to the property would seem to 
indicate that it paid but little attention to matters of detail. It is 
stated that it had no knowledge of the transfer by Tankersley to Ford, 
and that this transfer was in fraud of the company. If it were material 
— to the issue here, the company would be charged with notice that the 
county records disclosed of this transfer and would be estopped from 
pleading lack of knowledge of the same. As the record stands, it 
is clear that neither Ford or any one for him ever made any attempt to 
comply with the requir ements of the law in regard to annual work, and 
- go far as he is concerned, or his heirs, the ground was Sey subject to 
- yelocation. 
The possession of the company and its acts of Secale: however, 
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_ was under color of title, and now that it has whatever eigkiss the Ford | 
- heirs inherited, it would appear that if there was a compliance with . 
. the law by fie. company, although without the legal title, that, under 
the circumstances surrounding this particular case, it should accrue — 
to its benefit (White Extension West Hoe’ 22 L. D. ae | 
Sec. 2324 (R. 8.) provides, ~ 

On each claim located . .. and until a patent has been issned therefor, not ibaa 
than one hundred doilars’ worth or labor shall be performed or improvements made - 
during each year . . . and upon a failure to comply with these conditions, the claim 
or mine upon which such failure occurred shall be open to relocation in the same - 
manner as if no location of the same had ever beén made, provided the original 
locators, their heirs, assigns or legal representatives have. not resumed work apes 
_ the claim after failure and before such location. 


Sec. 26, Chapter LXXIV., General Statutes of Coie ado, provides 
that within six months after the time set for annual labor on any lode 
claim, “the person in whose behalf such outlay was made, or some 
person for him, shall make and record an affidavit” that at least one 
-hundred dollars’ worth of work or improvements were performed or 
made upon the claim, at- the expense of the owners, and for the pur 
pose of holding said claim; ‘“‘and such signature shall be ine Sacie 
evidence of thé performance of such labor.” 

The testimony upon the question as to whether the annual woul was 
done on the Chemung for the years 1884, 1885 and 1886 is rather con- | 
flicting. The accompanying plat gives a correct representation of this 
claim and those excluded from the application for patent, together with 
the Highland Chief, which cuts an important figure in this controversy. — 
_ It will be seen by this plat that the only territory claimed now as the 
Chemung is that part of it lying north of the north side line of the 
Grand Prize and.a little triangle, the lines of which are formed. by 


the east side line of the Chemung, the north side line of the Curran and — - 


the south side line of the Grand Prize. It is not claimed by the Ham- | 
berg Company that any annual work was done for the years mentioned 
on any part of the ground entered as the Chemung, as described above, 
but that the work was done in the Chemung tunnel and the Curran 
shaft, the former on the ground excluded, and the latter is entirely off 
the Chemung on the Curran gy ound, and on the northwest end. ne of. 
the Highland Chief. | 
There are two questions of fact presented here for sctanecon: 


first, was there any annual work as contemplated by the statute done | 


during the years mentioned, and, second, if there was, was it such a 


part of a general scheme for development of the Curran, Grand Prize - 7 


and the Chemung, as to be credited to the last named. 

It is a well-settled rule that where par ties own adjoining claims the 
annual work may be done on one of them, if such work is designed for 
the improvement or development of the group. But the burden of 
_ proof is on the owner to show that the work done or improvement — 
_ made does as a matter of fact tend to the development of the property | 
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as a whole, and that such. work is a part of the general scheme of - 


' improvement. 


~The burden of proof is upon the pretetant to ow that the annual 
work was not doné, as the presumption is that the owner of a mining 
claim has complied with. the requirements of the law. No certificates 
of annual work, as provided by the Colorado statute, were offered in 
evidence by ae Hamberg Company. Neither did the company make 
any showing whatever in this regard when it made its entry. 

Dwyer, one of the locators of the Medium lode, but owning no interest 
in it at the time of the hearing, testified that all the work done on the — 
Chemung from 1879 to 1883, inclusive, was done under his personal 
direction; that he quit work in March, 1883; that he was thoroughly 
familiar with all the work done on the laine at that time and subse- — 
quently; that there was no work done on the Chemung in 1884, 1885, 

or in 1886, prior to his relocation, July 24; that he examined all the © 

workings on the Chemung, just before making the relocation, and they 
were in the same condition as to development as they were when he left 
them in 1883. 

_ The witness Gardner was Seeaped in hauling ore from the vicinity of 
the claim in controversy during the years mentioned. The plat offered 
‘in evidence by the claimant shows a road running the entire length of 
the Curran over the Chemung tunnel and within a few feet of its mouth. 
He testified that he hauled ore over this road, and was over it nearly - 


- every day in 1884 and.1886. He does not know whether there was any 


work done or not on the Chemung during those years, but testifies that 
he saw no evidence of any having been done; that if there had been 


- ‘anyone working there for any length of time he would have seen them. | 


He was over this road less Se in 1885, but saw no signs of any 3 
_ work having been done. 
The witness Poos was voreine aout one- ities of a miles away 
during the years mentioned. He kept watch of the Chemung during 
1884, with the intention of relocating it himself, if the annual work — 
‘was not done. He saw no work done; examined the Chemung tunnel 
in the fall of 1884, and again in 1885, and found it in the same condi- 
tion as the year previous. The same is true of 1886. | 
Hensley, one of the locators of the Medium, but not*interested in it 
now, testified that he was well-acquainted with the Chemung ground 
from 1881; he “ was there quite a number of times in the fall (of 1881) 
looking through the tunnel and prospecting it a little, ” with the view 
of taking a lease on it; was there again in 1885, and just before the 
‘relocation in 1886. He says there was no work done on the Chemung, 
since Dwyer quit in 1883. About a month before he relocated the 
ground he tried to get into the Chemung tunnel, “and it was caved in 
and filled in with ice and broken timbers so that he could not get in.” 
- On behalf of the claimant, the witness Reed testified, in chief, that 
“there was work done on the Chemung tunnel during January, Febrasey 
and March, 1884, He says that this work was done by one ene 
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who had a lease on the property; that he did seventy- five feet in the 
tunnel; that he “was there a number of times;” that there was one 
man and sometimes two working. He does not say that he was in the 
workings at all during this period, but does say that he was not in the 
tunnel in 1885. He says that he had a lease on the Curran, Chemung 
and Highland Chief and worked in the Curran shaft; extended.a drift 
toward the Chemung, which if extended would penetrate it; that the 
Curran shaft would be a part of the system for the development of both 
claims. On cross-examination, this witness claims to have had two 
leases on the Curran and Chemung,—one in 1883, and the other in 
1884; one from Dr. Law, and the other from the Hamberg Company; 
one of them was written the other verbal, but he cannot state which 
one was written; that the onein the ‘‘ Chemung tunnel” wasin Decem- 
ber, 1884, and he quit work there in June, 1885. He says, “I know it 
was in 1883 or 1884.” Finally he admits that he is not sure he had a 
~~ lease on the Chemung tunnel in 1884. The one on the “Curran shaft? 
~ he thinks he took in November or December, 1884, and went to work — 
“in 1885, I think it was.” He cannot tell what day or month it was. | 
He drifted a little south of west from the shaft seventy-five or one hun. 
dred feet; was working the Highland Chief from the Curran shaft; 
made Eomieeaon with the Highland Chief from this shaft. Says he got. 
the lease for the purpose of working the Highland Chief, and all the | 
ore he got was from its territory; that he spent from $400 to oy ‘on 
the Curran shaft and all the drifts from it.” . 
- Kenens was interested with Reed in the lease in 1884 and 1885. He 
says he knows they worked through the Curran shaft, ‘and .that is 
about all I know about it.” He did not see any lease; his understand- 
ing was that it was a lease on the Curran shaft, and not on any other 
, ground; they worked the Highland Chief through the drift. He did 
not hear the Chemung mentioned as being in the lease. ~ 
Dr. Law, who is vice-president of the Hamberg Company, says the 
annual work was done on the Chemung by Coombs in 1884 in the 
Chemung tunnel; that he made arrangements to have the work done 
‘upon the aauns ” in 1885, “and I investigated and satisfied myself 
that it was cone, and made. an affidavit for the annual Jabor being per- 
formed.” He says that the work was done also in 1886 by one Morrison 
to the amount of $100 for each claim. “I do not know what amount’ 
of work was done,” but he satisfied himself that it had been performed; 
that the work in the Curran shaft as sunk and the drifts extended from 
it was a part of a system for the development of all three of those’ 


 elaims. Says he does not think he saw anyone working on the Che- 


mung lode in 1885; “I was up there, and I saw where there had been 
work done; it looked to be recent;”—this was near the mouth of the 
‘tunnel, “He gave a lease. to Morison: in April, 1886; they went to work 
on the Chemung tunnel “soon after they got the fence,” ... don’t know 
how long they worked. “I do not know only what they told me;” was. | 
in the Chemung tunnel before the relocation in 1886. He says,—“I 
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think every lease that has been made there, but there might be one or | 
two exceptions, required them, as part of the consideration as having | 
the lease, to do sufficient work to cover the annual assessment on all 
claims.” Reed testified that his lease did not require him to do the 
annual work. Dr. Law thinks he was mistaken i in this statement. 

_ Morrison testified that he had a lease on the “Chemung claim” in 


_— 1886; he wont be certain as to when he began work, but is “pretty sure 


— it was in April,” when he cleared. out the mouth ‘of Chemung tunnel 
and did some work inside; thinks he worked “the best part of the 
week.” Cannot tell whether it was a few days after he got the lease 
. that he began. work, or a few weeks, and it is not sure that it was in the 
month of April. He worked in one of the drifts in the Curran shaft; 
does not know which direction it ran, but thinks it was southeast; it 7 
connected with the Highland Chief workings; thinks he mares there 
two or three days i in April, 1886. : 
A certified copy of the lease from the aaninerd Sonne to Morrison 

is exhibited. It is dated April 14, 1886, and it is for “that portion of 
the property of said company igual as the ‘‘Chemung tunnel,” to- 
gether with a space of two hundred feet on each side of the same. Also 
that part of said property known as the “ Curran shaft” “with a space 
of two hundred feet on each side of the same.” There is no condition. 
‘in this lease requiring annual work, as such, to be done on the claims. 

In rebnttal, it is shown by Mr. Dwyer, that there could not have been 
any work done in the Chemung tunnel, either in 1885 or 1886, because 
it was caved in and it was Taposeible to get into it.. The road had 
broken down and filled itup. ‘They cut up the road, but the tunnel 
was filled with debris, ice.and snow.” The witness and a Mr. Thomp- , 
son cleared out the tunnel i in July, after the relocation. 

It is not at all clear from this evidence that there was any work iene 


oe on the Chemung tunnel during the years referred to. In his examina- 


tion in chief, Reed says it was done by Coombs, who had a lease on the 
property. On his CTOss- examination, he says he had two leases,—one 7 
in 1883 and the other in 1884; that the one on the Chemung tunnel was © 
given in December, 1884, and he quit work in June the following year. 

- He is in doubt, evidently, as to the year he had this lease on the Che- 

- mung tunnel, whether in 1883 or 1884. But inasmuch as in his direct 
testimony he says positively that Coombs did work there in January, 
February and March, 1884, under a lease, and that he (Reed) was only _ 
_ there a few times, it is not unlikely that he may be mistaken in fixing 
his lease in 1894. His evidence on this point is not sufficient to over-— 

come the prima, facie case made ‘by the protestant. It-is simply an 
assertion. No facts are given from which. a conclusion can be arrived 
at. He says. they went seventy-five feet, yet he did not examine It 
to see. To do this in three months, one-man and sometimes two were 


nes employed. ‘There is much. doubt and: uncertainty in the mind of this aoe 


7 - witness as to his connection with this Brapenty,t both as to the leases he oe 
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claims to have had and the work he did. On his cross- examination, 
much time was spent by counsel, in trying to get him to fix the year in 
which he claimed to have done ae in the tunnel, but without avail. 
He seems to be able to remember with a reasonable degree of accuracy | 
other events, in which he was interested at the period, but is utterly 
unable to fix the time with any degree of certainty when he did this work. 
He is equally uncertain as to whether this was under the written or. 
verbal lease. It is to be remarked that no explanation is offered on 
behalf of the claimant, as to the failure to produce the written lease, or, 
in the event of its loss, a certified copy, as was done with the Morrison 
lease. | 

The only other featneuny on the work for 1884, is that of Dr. Law, 
and it is subject to the same criticism as Mr. Reed’s. He says he sat- 
isfied himself that the annual work had been done, but he does. not say 
of what it consisted, or give any details by which it can be deterinined 
that he was right in his conclusion. 

It is not claimed that any work was done iu ais tunnel on the origi- 
nal Chemung ground in 1885, or in 1886, except that testified to by | 
Morrison and Law. The testimony on this point. is not, in my judg- 
ment, conclusive. All Law knows about it is what some one told him. 
Morrison does not pretend to fix the date when he began work there. — 
‘He will not say whether it was a few days or a few weeks after the 
execution of the lease, On the other hand, both Dwyer and Hensley | 
testify positively that, no work was done there that year, and give as 
their reasons for so asserting that the tunnel was inaccessible by reason 
of its having caved at the mouth, and was filled with debris, ice and 
snow until Dwyer and another cleared it out after the relocation. | 

I cannot escape the conviction that there was no work done or . 
improvement made in the Chemung tunnel by the alleged owner for the 
years 1884, 1885 and 1886. It occurs to me that the testimony of the 
witnesses for the protestant, given as it was ina frank and candid way; 
their knowledge of the eondinione that existed being the subject of 
rigid cross-examination, that in no wise broke the force of their state- 
ments, has not. been overcome by the rather dogmatical assertions of 
the claimant’s witnesses, accompanied as they were by doubt and | 
uncertainty upon every important or material question that was testi- 
fied to. 

It is conceded that work was aigted in the Curran shaft in 1885 and 


1886, but it is not shown by any convincing evidence that this would 


in any wise tend to the development of the Chemung, or, in fact, even 
‘the Curran itself. It is indisputably shown that this shaft was used 
only for the convenient working of the Highland Chief, wpon which the 
parties had a lease, and not for the development of the Chenat g oT oup, 
or for the purpose of extracting ore therefrom. The only testimony in 
‘the record that asserts that this work would in any wise tend to the 

‘development of the group, is the naked assertion of the witnesses for 
the claimant, that itis a part of the general scheme for its development. 
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- But it is not stated what that general xchemed is. It is difficult to con- 


ceive how a drift, run from the bottom of this shaft in a southwesterly — | 


direction, which took it into the Highland Chief territory, tends to 
develop ground north and northwest of the shaft. At all events, it is 
not shown by competent evidence that this would be the result, and the 
Department cannot assume that it would do so upon the mere: Asser 
tion of interested witnesses. 
The Department is not unmindful of the fact. that the rule is that 

ta forfeiture cannot be established except upon clear and convincing proof of failure 
-of the former owner to have work performed or improvements made to the amount 
required by law (Hammer v, Garfield, M. D. M. Co., 130 U. S. ., 201-301). 

The evidence in the case at bar, however, is as nearly clear and con- 
-vineing as will ordinarily be presented on such a question. The pro-. 
testant’s witnesses, who are shown to have great familiarity with the 


~ ground are positive in their statements that the work was not done. 


This is met with mere general.statements,—nothing specific or definite. 
If. there were any affidavits made of annual labor, which under the 
State law are prima facie evidence of the fact, they are not offered in 
evidence. It would seem as if self-interest would prompt miners to . 
have these made while the fact is fresh in their minds, and recorded, so 
as to be a perpetual memorial of their compliance with the requirements 
of the law. The protestants familiar with the conditions relocated the 
ground in 1886. The claimant allowed the matter to rest for about 
eight years, without making any effort to settle the controversy. It 
would seem as if it would have been to its interest to have tested the 
-Inatter while the facts were fresh in the memory of peisous familiar 
with them. 

It seems to me that the reponderanes of the evidence fairly estab- 
lishes the fact that there was no work done in the Chemung’ tunnel 
during the years 1884, 1885 and 1886, and that that done in the Cur- 
rau shaft did not tend in any wise to the development of the Chemung 
claim. The ground was, therefore, subject to relocation. 

- Your office judgment is reversed, and the entry by the Hamberg 
- Company of the Chemung claim will be canceled. | 


RIGHT OF WAY—ACT OF MARCH 8, 1891—RESERVOIR SITE.. 
BLUE WATER LAND AND IRRIGATION Co.* 


. The provisions of the act of March 3, 1891, conferring right of way peiilegés for 
_ irrigation purposes over the public domain and reservatious of the United . 
States, do not contemplate the allowance of such rights over ponds? reserved by. 
the government for reservoir sites, 
Seer ny Smith to the Commissioner of the General Land Office, June 
| | 9, 1896. | (F. W. CG.) 


In your office letter of N ovember 23, 1895, were presented the facts 
relative to a certain application pending in your office, te by the 


* Omitted from Vol. XXII. 
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Blue Water Land and Tee eatin Company, for right-of-way under the 
provisions of sections 18 to 21, act of March 3, 1891 (26 Stat., 1095), - 

From the presentation made it would appear that said application, 
‘if approved, will amount to an appropriation of reservoir site No. 33, 
New Mexico, recommended for segregation under the act of August 30, 
1890 (26 Stat., 371-391), by the Director of the Geological Survey, on 
‘February 27, 1891, and approved by the Secretary of the Interior 
August, 1894. 0 7 ae | | 

Your office letter states: 


It has been the practice of this office to Pete to receive application for right- of- 
way upon these sites, and several have been rejected under this ruling. But the 
‘question having been raised whether such ruling was.in accordance with the law, it 
has been considered best to submit the question for your decision before rejecting 
the present application. | _ | 


~ By the act of Congress approved She 2, 1888 (25 Stat, ie 
$100, 000 Was appropriated— 


For the purpose of investigating the extent to which the arid region of the United 
‘States can be redeemed by irrigation, and the segregation of the irrigable lands in 
such arid region, and for the selection of sites for reservoirs and other hydraulic 
works necessary for the storage and utilization of water for irrigation and the pre- 
vention of floods and overflows. 


and it was provided that— 


All the lands which may hereafter be designated or selected by such United States 
surveys for sites for reservoirs, ditches or canals for irrigation purposes and all the 
lands made susceptible of irrigation by such reservoirs, ditches or canals are from 
this time henceforth hereby reserved from sale as the property of the United States, 
and shall not be subject after the passage of this act, to entry, settlement or occu- 
pation until further provided by law. 


Under this legislation great bodies of land were reserved. 
Your letter further states that— 


On February 14, 1889, a resolution was adopted by the Senate providing for the 
appointment of a select committee of seven Senators to consider the subject of irri- 
_gation and the best mode of reclaiming the arid lands of the United States and to 
report at the next meeting of Congress thereafter what legislation is necessary for 
such irrigation and reclamation.. A majority and a minority report were submitted - 
by this committee on May 8, 1890, and with each report was a proposed bill to carry 
out the views respectively embodied in said reports. The bill submitted by the 

majority of the committee contemplated the reclamation of the arid lands and the 
construction of hydraulic works necessary for such reclamation by the inhabitants 
of irrigation districts to be formed in each State and Territory in the arid land 
region, under the supervision of a bureau of irrigation, which was to be established. 
The report of the minority stated that the effect of the bill proposed by them “was _ 
to reserve the sites for irrigating works until Congress should finally decide upon | 
some method of disposing of them to the people.” Both bills contemplated that 
works constructed in the irrigation districts shonld occupy the sites designated by 
the irrigation survey for the SS of proweuns the wales rights in the several 
irrigation districts. , 
In his statement before this committee the Director of the Geological Survey, ae 
was evidently the author of the bill proposed by the minority of the committee, said: 
©The reservoir and canal sites should remain in public possession in trust for the — 
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people who will need them. . The statutes already provide for their discovery, segre- | 
gation and. reservation, but some provision must be made for: their utilization. It 
is manifestly not the purpose to reserve them from use, but to reserve them for use, 
and to preveut them from falling -into the hands of individuals or corporations for 
speculative purposes. But. to whom they shall be turned: over for use, and under 
what conditious their utilization shall be permitted, is the problem to be solved.” 
(Powell’s statement, page 64, volume 4.) 


It might further be stated, that in Heute dated July 30, 1890, to Ale 
resolution of the Senate lated July 10, 1890, in relation to the selection | 
of sites for reservoirs, the then Secretary (Mr. Noble) stated that the 
general purpose and plan of the Department under the law of October 
2, 1888, was— 


To do no inore-than iB recognize the oftect of the statute inst imperatively reserves 


the reservoirs, ditches, and lands therein expressly named; and by appropriate execu- = 


tive action to let:it operate: distinctively. upon:the vast territories‘ to-which it-applies 
by its own terms; preserving now as rapidly as possible the sources of water supply 
from the possession or appropriation by individuals or corporations that could thereby — 
dominate all the people dependent for the fertility of their farms and the preserva- 
tion of their homes upon the element of water. It is believed to be the duty of this 
Department so long as this statute remains to enforce it, that its fruits, at least in 
the preservation of the sources and reservoirs of water, may be kept under either 
National or State governmental control. . 


7 It must be clear fr om this recitation that all 4 the reports on this sub- 
- ject were as a unit on one proposition, viz., the continued reservation 
of the advantageous sites for public good, as against private appropria-_ 
tion for gain, but the matter at issue was the means of utilization. to 
accomplish the desired results. 

With these reports before them, Congress bg the abt approved August | 
30, 1890 (26 Stat. , 391), provided that— 


So much of the act of October second, eighteen hundred aud cighty-eight, entitled 
‘An act making appropriations for sundry civil expenses of the government for the 
fiscal yess ending June thirtieth, eighteen hundred and eighty- -nine, and for other 
purposes,” as provides for the withdr awal of the public lands from entry, occupation | 
and settlement, is hereby repealed, and all entries made or claims initiated in good 
faith and valid but for said act, shall be recognized and may be perfected in the same 
manner as if said law had not been enacted, except that reservoir sites heretofore 
located or selected shall remain segregated and reserved from entry or settlement as 
provided by said act, until otherwise provided by law, and reservoir sites hereafter 
located or selected on public Jauds shall in like manner be reserved froin the date of 
the location or selection thereof. 


It will thus be seen that the plan of reserving the arid iaas ren-- 
dered subject to irrigation from the sites selected was abandoned, but 
the reservation of the sites was continued “until otherwise provided 
by law.” | 

The Secretary of the fiehors in his report dated November 1, 1890, 
for the fiscal year ending June 3, 1890, states as follows upon the sub- 
ject of the utilization of these reservoir sites: SO 


The act, it will be perceived, reserves from all lands west of the one jiwudveden 
meridian aright of way thereon Or ditches or cans constructed by authority of 
the United States. 
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It needs but a moment’ s reflection to recognize that these reservoir sites must be 
upon very high ground for the most part to gain those natural depressions in the 
mountains or foothills where the water can be garnered in vast volume; that this 
_ water will be gathered in the season when the streams are full and overflowing, so 
that the amount caught in the reservoirs will not deprive any one of his-own abun- 
dant supply at that time, and were it not so reserved this overflow would go to 
waste; that both to conduct the water to the reservoir in the flood season, and thence 
back into the bed of the stream in the dry season, ditches must exist under the same 
contr ol as that which commands the reservoirs, ; 

In this connection it is also to be recognized that when these reservoirs exist they 
will be, with the water they contain, the absolute property of the United States‘on — 
its own soil and not in any degree dependent upon the stream, which they are 
rather te supply than to exhaust. 

Many of the streams also upon which these reservoirs will be, will run not only 
between States or between Territories or between Territories and States, but one: or 
more also between Mexico and the United States; and thus the rapid expansion of 
the system of irrigation now already in progress and to be greatly increased both 
in extent and completeness, will be apt to exhaust the sma]l supply of the summer 
stream and leave its bed quite dry before it reaches its ordinary mouth, and even at 
points near tle reservoir, as well as at a distance, the tillers of these arid lands will 
be dependent for water upon these basins. Whatever authority, therefore, commands 
this water, the time of accumulation, of its supply and its use, will have control] not 
only of the prosperity, peace and even liberty of the people there, but possibly of 
the friendship of neighboring States and Territories, and also that betw een our Selves 
and the Republic south of ns. | 

It will be an immense expense to make danis of such solidity and skillfnl construe- 
tion as will assure safety to valleys and lands below, and appropriate ditches to and 
from the basins, or through lands, and Congress say HOt deem it best to build them, 
but may consider that the use of the lands segregated for reservoirs should be placed 
under local control for proper use in irrigation. | 

Therelore, i in view of the facts and ideas already mentioned, the Secretary would 
urge that Congress should without.delay enact comprehensive laws, determining the 
‘national policy in this business, and, if the reservoirs are subject to local control 
particularly guarding against such misuse of the powers granted as would either 
allow the upper lands to absorb the water continuously through the dry season, or 
the authorities to require any but the cheapest and most liberal terms for its trans- 
portation to the inhabitants and farmers. | 

The act should sanction its provisions and reservations i these ends ig the most 
‘severe penalties of forfeiture of the privileges conferred, and of all improvements, 
with absolute and immediate resuinption by national soateol to preserve and effect 
its original purposes. . 

It is believed that if this is deie there will never be any occasion for the exercise 
of the reserved powers, but that with less than this the uational government will 
abdicate its authority in a matter of vast importance to great areas of its lands and 
millions of its people, and fiud itself impotent to legitimately control affairs in emer- 

gencies that by foresight and wise legislation may now be prevented. 


After referring to the report above quoted your ome: letter con- 
cludes: 


It is therefore clearly shown that both the legislative and executive departments 
contemplated that some practical and systematic plan would be adopted for the 
reclamation of the arid lands under the direction of the general government or by 
the inhabitants of irrigation districts to be established in the several States and 
Territories, and that the sites reserved under the act of 1888 would remain scgre- 
gated for,such use and not for private ownership, But Congress failed to pass either 


: — 
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| bill, or to provide a, plan for the utilization of these sites by the aueral government, 
or by the public, but by the act of March 8, 1891, granted the right of way through 
the public lands and reservations of the United States to any canal or ditch company 
formed for the purpose of irrigation and the right to appropriate the public lands for 
the construction of reservoirs to the extent of the grounds occupied by the water of’ 
- guch reservoirs and of the canal and its laterals aiid fifty feet on each side of the 
marginal lands thereof. | 
It being evident that the reservation of sens: sites Was for the Ce purpose of: 
preventing their appropriation under the general land laws in order that they might 
be used in the construction of reservoirs for the purpose of reclaiming the arid Jands — 
made susceptible of irrigation thereby, and that Congress failed to make any pro- 
vision for their use by the general government or the public, after its attention had 
been called to the pressing necessity of immediate legislation providing for the use 
of such sites, would it not appear that the act of March 3, 1891, passed at the close 
of the Congress was intended to provide the means for the utilization of those sites 
and that it fulfilled the purposes contemplated by their segregation? | 
Two objects controlled in the selection of these sites by the Geological Survey: 1. 
- ‘The availability of the site itself, and 2, the desirability of the particular lands to — 
be irrigated from the body of lands made susceptible of irrigation by the storage of | 


water im such reservoirs. But these are not the only locations that can be success 


fully used to store water for the irrigatiou of these sanie lands, and if these sites 
cannot be appropriated under the act of March 8, 1891, other. sites will be selected 
for the. storage and: distribution of the water for the irrigation of the: same lands 
under less. econoniical conditions which will result in rendering the selection by the 
Geological Survey absolutely valueless for the reason that all the available supply 
of water in that particular region is stored and utilized by the constructed reservoir. 
In fact, locations for reservoirs have been selected and approved under the act of 
March 3, 1891, either because the site was supposed to be more advantageous than 
the site selected by the government, or because the appropriation of such sites was 
denied under the right-of-way act, which has resulted in rendering the site selected 
by the Geological euTeey of no a use for the purpose contemplated by its 
eee reeauon: ; 

_ After a most car efal review of the entire matter, I am unable to | 
agree with the suggestion covered by your report, to the effect that 
_ the purpose of the 18th section of the act of March 3, 1891 (26 Stat., 
1095), was to provide a Ineans of utilization,of the sites selected under 
the acts of October 2, 1888 (supra) aud August 30, 1890 (supra). 

_ By the 17th section of said act reservation of hess sites was specific: 
ally declared, but was restricted to the land actually peceeemey for the 
‘construction and maintenance of the reservoirs, _ 

Said section reads—“That reservoir sites located or selected. and to 
be located and selected,” etc., thus evidencing not an abandonmeut of 
the original purpose of reserving the sites but their continuation. 

For what purpose? sur ely, not that they might be held for individual 
appropriation, as would be possible if sections 18, 19 and 20, were. held 
to embrace them within its scope. 

It is true the 18th section grants “the right of way through thie public | 
lands and reservations of the United States” to any canal or ditch com- 
pany organized under the laws of any State or Territory, which shall | 
comply with its conditions, but the word “reservation” as here used, sé 
is limited by the ieune to he section which ee 
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" ‘That no such. right-of-way shall ise SO ee as to interfere with the proper occu-_ 
pation by the government of any such reservation. 

For the reasons before given, it must be held that the occupation by. | 
the government here referred to includes future, as well as present, occu” 
pation, and to permit the appropriation of these sites by private corpo- | 
rations and individuals, and at the same time retain the occupation of 
them by the government, would be impossible. 

_Lam, therefore, of the opinion that the anaes which has prevailed 


| since the passage of the act of 1891, is proper and that the scope of 
the privileges granted by said act does not include these reservoir sites. 


ALASKAN LANDS-OCCUPANCY—SURVEY. 
W. H. H. Hart. 


The evident intendment of section 12, act of March 3, 1891, is that claimants must 
be in possession and occupying the tracts sought to be entered by them for the 
purpose of trade or manufactures, at the date of application to have the survey 
made, with such trade or manufactures in actual operation at such time. 

The land taken under said section must be : as nearly as prncheablen in a square form. 


Acting Secretary y Rep ee to the Commissioner of the General Land Office, 
August 28, 1896. (W. M. B.) 


This is an appeal by W. iH. H. Hart from your office decision of 
May 14, 1895, wherein was rejected survey No. 108, executed by Albert 
Lascy, U. S. deputy surveyor, under provision of sections 12,13 and 
14 of the aet of March 3, 1891 (26 Stat., 1095), of a tract of land com- © 
prising 159.61 acres, situate on Coal Point, Kachemak Bay, Cook’s. 
Inlet, district of Alaska, and claimed by cee the survey being 
rejected upon the ground that the said ciatnane was a non-resident, 
and that the tract was not occupied for any purpose—there being no 
business in operation thereon, the particular business which the claim- — 
ant proposed to engage in and conduct upon the land being entirely 
prospective. 

Hart’s location which is marked off by this (No. 105) survey, which 
appears from the record submitted to be a mere location of a body of 
land without occupancy, includes within the limits thereof a tract some- 

thing over. one mile in length, with an average width less than one 
- fourth of a mile, and adjoins the location of H. M. Witherbee described 
by survey No. 106 tothenorthwest. That the tract, being in the above 
described shape fails to conform to the statutory requirement as to 
“square form,” will be noticed later on herein. 

It also appears that the only effort made by the claimant in the way 
of making any improvement upon the tract consists of an unfinished 
log cabin eighteen by fifteen feet square, and about twelve feet high, - 
there being in close proximity thereto valuable improvements erected — 
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iy the: Cooper Coal.and Commercial Company, and the Alaska. Coal 
Company, containing stocks of general merchandise, valued at several — 
‘thousand dollars each, and placed there by the said companies for the 
purpose of conducting a general trade in connection with the shipping 
of coal from their mines in process of development and near at hand. 
As stated in your office letter of May 12, 1895, protests have been 
filed against the approval of this survey by the said companies and 
certain individuals therein named, based upon a statement. of facts - 
made under oath. The said protestants themselves assert actual pos- 
session and occupancy of, avd a superior right to, the land involved. — | 
As disclosed by the record it would seem that claimant seeks to enter 
this tract for the purpose of erecting in the future coal bunkers and 
wharves on the southeast extremity thereof for the shipment. of coal, — 
no work as yet having been done on the contemplated - improvements. 
For a non-resident, as claimant is shown tobe in the case at bar, to.par- 


tially complete a log cabin of the description given above on a eae of | 


land preparatory to. engaging in a business or trade thereon subsequent 
to the application for, and execution of, the survey, without actual 
occupancy of any portion of such tract at said time, would not. warrant 
or justify the approval or acceptance of the survey. fi i 

It is unnecessary to refer more at length to the grounds upon which 
the protests above alluded to are founded, or to consider the materiality 
thereof, since, aside from and independent of any rights which the pro- 
- testants. may be supposed to have in this tract, appellant’s claim to 
have the survey accepted is not protected by the provision of section 
12 of said act of March 3, 1891, the evident intendment thereof being — 
that claimants must be “in possession and occupying” tracts sought to — 
be entered by them for the ‘purpose of trade or manufactures” at the 
date of application to have such survey made, with such trade or man- 
ufactures in actual operation at such time. Appellant Bbsees no such 
state of fact in connection with this survey.. 

Furthermore, the tract is more than four times as long as it is broad 
and therefore does not conform in that respect to the statutory provi- 
sion, and the rules and regulations formulated in accordance therewith, 
requiring the lines of the survey to be so run as to embrace a tract-of 
land as “near as practicable in a square form.” By an examination of 
the survey under consideration, and the plat thereof, it will be readily 
observed that the tract surveyed,,as indicated on the said plat, is not 
essential in its unnecessary elongated and existing form for the trans- — 
action of the ostensible business—yet to be put in operation and there- 
fore prospective—which the claimant Hart alleges he has in view. 

Hor the foregoing reasons your office decision pejecung survey No. 
105 i 1s hereby atfirmed.. = 7 
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REPAYMENT—PAYMENT TO RECEIVER. 
FRANCIS J. ‘Dysarv. 


‘The papa of the purchase price | of land to the receiver before the acceptan ce se 
final proof is at the risk of the purebaser, and if said proof is rejected and the 
receiver fails to account for the money so paid, the right to repay ment from the 
government cannot be pecopnized, . 


| Acting Seeretary fea ynolds to the Commissioner of the General Land Office, 
a da 28, 1896. 3 (E. B., JR.) 


On October 25, 1895, Francis J. Dysart filed his application claiming 
a right to repayment — the United States, under the act of February 
ab. 1893 (27 Stat. , 456), of three hundred and twenty dollars which he 
alleges he paid Fred W. Smith, then receiver of the land office at Tue- 
son, eons as final payment or purchase money for the SW. + of sec- 


tion 13, T. 7 8., R. 26 W., for which tract he made desert land entry | 


No. 450 April 15, 1885, Vous office denied his application November 
12, 1895, on the ground that the case he presented did not come within 
the provisions of said act, and that there was no law authorizing repay- 
ment in such a case. He appeals, contending that both the act afore- 
said and the act of June 16, 1880 (21 Stat., 287), authorize the repay- 
ment sought. 

The records of the local office show that Dysart submitted final proof 
in the matter of his said entry, and that the same was rejected by the 
local office February 22, 1887, 
on the ground that the land, or a portion of it, had been occupied, éultiy ated and 
reclaimed prior to entry, and that you (he) f ailed 1 to prove entire reclamation of the 
tract, 

and that the letter of rejection contained the usual notice of the right 
of appeal;. but neither they nor the records of your office afford any 
evidence of che payment of purchase money as alleged. The records 
of your office show that said entry was canceled April 30, 1887, upon 
the voluntary relinguishment of Dysart dated March 2, 1887; Dysart 
further alleges that he handed the sum specified above to said foneinen. 
at the time he offered his final proof, to be. applied in payment for the 
land, and that he received the said letter of rejection, but that the said 
- Sum, nor any part thereof was ever returned to him. | 

It would appear from the record and Dysart’s allegations that the 
said sum was probably handed to the officer named to be applied by 
the latter as purchase money for the land (which was double minimum 
land being then within the limits of the grant to the Texas Pacific | 
Railroad) in the event of the acceptance of the final proof. Until such 
acceptance there could be no sale or final entry of the land under 
Dysart’s entry, and the money was the private property of Dysart. 
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Not having ever become public ee no responsibility f 200s its return 
could legally attach to the government. _ 

The arrangement by which the receiver was its custodian until it 
should be applied as purchase money for the land, subject. necessarily 
to the acceptance of the final proof, was for the convenience of. himself — 
and Dysart. His failure to return it upon the rejection of the final 
proof was a private wrong or tort against Dysart for which the receiver 
only, and not the government, was legally responsible (Am. and Eng. 
Ency. of Law, Vol. 19, p. 514, and authorities there cited). As was 
said by the supreme Sones in Gisbons », United States (8 Wall., 269), 


- No government has ever held itself jinble to individuals for the misfeasance, . 
laches, or unanthorized exercise of power by its officers and agents. 


And ag cain, in the same decision, concerning the question of the gov- 
ernment’s responsibility: = . a” —_ ' 

It does not undertake to guarantee to aby person iat of a of the officers ; 
or agents whom it employs, since that would involve it, in all its operations, in end- - 


less embarrassments, and a and ere which: would be subversive of the 
public interests. : 


~ The acts of February 15, 1893, ad June 16, 1880, (shir a), provide 
for the return only of money which has sotaally hoe received by the 
government, under certain specified conditions. The money which 
Dysart asks that the government. shall restore to’ him was never 
received by it. Said acts clearly can have no application to his case. 
The denial of his eon is theretore affirmed. | 


ALASKAN LANDS—AREA or CLAIM—SURVEY. 
CHARLES: As) OHNSON Er AL. 


The right to purchase lands in Alaska for purposes of trade or manufactures does not 
extend unconditionally to one hundred: and sixty acres, but only to so much as 
may.be actually occupied for the Pup ese named, in no case to DEECRe one hun- | 

- dred and sixty acres. — _ 

The requirement that such land shall be taken in pe form” means that the | 
tract claimed should be surveyed and laid off in the form of a rectangular equi- 
lateral parallelogram, aus nearly as the configuration of the ad will permit. 


| Acting g Secretary Re ynolds to the Commissioner of the General Land Office, 
| August 28, 1896. “= | Gar M. B.) 


This is an -aeneal i Charles A. Johnson and William H. Metsen 
from your office decision of May 9, (1895, wherein was suspended sur- | 
vey No. 71, executed by Clinton Garde: Jr. U. 8S. deputy surveyor, 
under provision of sections 12, 13 and 14,.act of March 3, 1891 (26 
- Stat., 1095), and regulations thereunder (12 L. D., 583), of a tract of 
land containing 109.08 acres, situate on Ugashek river on the western 
coast of the Alaskan Peninsula, a portion of which tract is occupied 
and used for a salting and fishing Station ; said survey be bein g suspended 
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for the reason that more land is claimed than is oceupied and used by 
claimants for the purposes of their business, aud also because the 
| regulation as to square form has not been complied with. 
In your said office decision you state: 

Ibis suggested that if the survey was amended by beginning at 2 point on the line 
of ordinary high water 4.40 chs. 8. 2° 15’ W. of corner No.1 of the original survey ; 
thence 8. 87° 45’ E. 10 chs.; thence §. 2° 15’ W. 10 chs.; thence N. 87° 45’ W. to line 
of ordinary high water Ge: thence along said fine to point of beginning, final 
action by this (your) office would be greatly facilitated. Such an amended survey 


would inelnde all the land occupied by the claimants for their business, an area of 
ten acres. ° 


In appealing from said GECISION claimants file assignments of error 
as follows: | 

odds That under. ‘ie act of: March: 3, ‘1891, th claimants are :entitled:to one hundred 
and sixty acres of land. 

2. That the survey as returned by the dene covers the tract Sauna guanine 

or within the monuments of the claimant’s location. 
"3. That the square form alluded to in said act relates not to technical measure- 
ment, but substantially to conform to the system of government surveys, so as to 
include the lands occupied by the claimants and adjoining thereto, to the extent of 
one hundred and sixty acres, 

Under provision of the act of March 3, 1891, the claimants are not 
entitled, unconditionally, to one hundred and cixty acres of Jand, but 
only to so much as may be in their possession and actually occupied by 
them for the purpose of conducting the trade in which they are 
engaged; in no case to exceed one hundred and Sixty | acres; and to be 
‘‘as near as practicable in a square form.” 

With respect to such square form, the regulations (12 L. D., 587, 
par. 4) issued under the act of March 8, 1891, for the purpose of carry- 
ing out the provisions thereof, respecting the survey and purchase of 
non-mineral public lands in Alaska, require that such Jands must be 
surveyed so as to be laid off “in one compact body, and as nearly in 
square form as the circumstances and the configuration of the land will 
admit.” Such requirement can mean nothing more nor less than that 
lands claimed and sought to be purchased under said act and regula- 
tions should be surveyed and laid off in a shape similar to that of a 
rectangular equilateral parallelogram as near as the configuration of the 

-Jand will allow. The tract embraced in this survey was not laid off in 
square form as near as practicable, it, being about six times as long, 
from north to south, as its average width, from east to west, and the 
survey appears to have been made with a view of eoverms as extended 
a Shore line as possible. | 

The land laws, with respect to the non- -mineral public lauds, are not 

in force in the district of Alaska, nor has any general system, as yet, 

been put on foot for the survey of such lands, hence there is no force 
in the contention of appellants that these special surveys made under 
the provision of the cited sections of the. referred to act should conform 





are ae ee 
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to the system of gover nment surveys of the public lands so as i" inelude 
lands occupied by claimants, as well as those adjoining thereto, accord- 
ing to the monuments of the claimants’ location, to the extent of one 
hundred and sixty acres. Such contention would evidently imply that 
occupancy of a part of a tract was occupancy of the whole tract, and 
that claimants are entitled to purchase one hundred and sixty acres, in 

other shape than square form, where there was occupancy of a very 
- small portion of the tract for arch application to enter is made. Such 
is not the case. The survey of lands in the district of Alaska will only 
be recognized and accepted -when made in conformity with special 
Statutory provision, relating eee and the rules and eens | 
formulated. thereunder, — 
The quantity of land, to be ac in the fort suggested in your office 
letter as an emendation ‘of the original survey, would give to appellants, 
it would appear, all the land which they actually pecu ny and therefore | 
to which they are entitled under the law. 

Yor the foregoing reasons your said office decision suspending survey 
No. 71 is hereby altir nee | : | . 


CONTEST INFORMA TION—CORROBORATION —AMENDMENT. 


LOWENSTEIN Vv, ORNE. 


After a hearing has been directed by. the Department on ‘the charge set forth in an 


affidavit of contest, the subsequent retraction of the statements in the corrob- 
oratory affidavit, does not warrant the General Land Office in revoking the order 
for the hearing issued under departmental direction. . 
The right to amend an affidavit of contest should be recognized where no new. 
ground of attack is introduced thereby. — . 3 ; 


| Acting g Secretar y hey synods to the Commissioner of the Caer Land Office, . 
| August 28, ae , (de L. McC. 


On August 10, 1893, Orne made homestend entry. for Lots 3 and 4 — 
and the S. 4 of the NW. 4 of Sec. 4, T. 11 N., R.3 W., Oklahoma lend 
district, Oklahoma Territory. 

-On the same day Isaac Lowenstein filed affidavit c of contest igainet 7 
said entry, in which he alleged that, defendant. enter ed upon and occu- 
pied a portion of the lands opened to settlement by the proclamation 
of the President of the 23d of March, 1889, prior to 12 o’clock, noon, of = 
April 22, and subsequent to the 2d day of March, 1889, and that said 
entry was not made in good faith, but the same is fraudulent and void, 
in that the said entryman had "theretofore: entered into a salen: 
arrangement and understanding with divers other persons, including © 
one Argo, whereby the said parties were and are to receive title to a. 
part and portion of said above described tract, by and through said 
homestead entry and claim of the said Edward Orne. 
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The defendant Orne filed a motion (6 dismiss the contest because the 
first charge had been tried and determined in the case of South. Okla- 
homa v. Couch et al. (16 L. D., 132), and because the second charge, of 
fraud, collusion etc., did not state facts sufficient to constitute a cause 
‘of action, in that no specific charge was made. The local officers sus- 
tained the motion as to the first charge, and as to the second charge 
also unless plaintiff amended it, leave to do which was granted. The 
plaintiff did not avail himself of the privilege and the case was _ 
- dismissed. 

On June 18, 1894, the plaintité appealed from: the action of the local 
‘officers, assigning as error their action in sustaining said motion. On 


~ December'13, 1894, your office considered said appeal and sustained the 


action of the local ofticers, as to the first charge in the plaintiff’s affi- 
‘davit, but overruled them as to the second. charge, holding that a 
cause of action was therein stated, and aucune: that a hearing be had 
thereon. 

From this decision both plaintiff - and defendant ieaanenled: to the 
‘Department, plaintiff alleging that your office erred in not overruling 

the action of the local officer in reference to the first charge in the 

_ affidavit of contest, and defendant alleging that it was error to order a 
hearing on the second pnanee= in said affidavit, because of its vagileness 
and insufficiency. 
The Department upon consideration of the case found that the 
qualifications of Orne had been put in issue by the proceedings in the 
Couch case (supra), and held that a second hearing on that charge 
should not be allowed; but as to the second charge—that of having 
entered into a speculative contract—the Department held the contest 
affidavit to be sufficient to warrant a hearing, and therefore affirmed 
your decision. Your office thereupon ordered the hearing to proceed. 

Said contest affidavit was corroborated by one Thomas Wright. On 
March 21, 1896, said Wright made affidavit that— | 

He did not intend to corroborate in his said affidavit any charge of an illegal con- 
tract on the part of defendant Edward Orne; thatif said affidavit contains such 
charge he did not know it at the time, and did not mean to corroborate the sameé; 
that your affiant can not read, or write except his own name, and that it was 
explained to him that he was simply swearing to the charge of soonerism;... 
and that, for the reasons above given, and that justice may be done to all concerned, 
he does now desiré to withdraw and retract all of the said affidavit and asks that it 
_ be not considered. 
The above affidavit was transmitted to your otfice, nich thereupon, 
April 16, 1896, revoked its order for a hearing, and dismissed the 
contest. 
Lowenstein has aopeaial from said decision, alleging, in substance, - 
that after a hearing has been formally ordered, all questions as to the 
sufficiency of the information upon which it was s ordered are removed 


from the case. 
In this nei is unquestionably correct. See departmental decisions in 
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cases of Houston v. Coyle (2. ac D., 53); ‘Koons v. Elsner (2 L. D., 65); 
Edward F. Fritzsche (3 L. D., 208); and many others since. 
He contends further that it was error to hold that, 


after a hearing bad been ordered by the Department upon the ‘eonin tion: as filed 


herein, the procurement and filing of a withdrawal of the corroborating witness. | 


upon said information operated to. rescind the said order of AGATINE; and was cause | 
for dismissing the contest of appellant. ; 


_ It would have been proper for your office to ae jonwarded fie. COr- | 
roborating witness’ retraction of his affidavit and his request to be 


allowed to withdraw the same, to the Department for its information 


and consideration, with request for instruction what course to pursue — : 
in view thereof; but the revocation of the order for a hearing amounted — 
practically to nullifying the decision rendered by the Se ae in 


- the case, and therefore was erroneous. 


Appellant applies for leave to amend his said contest 


by filing other and further corroboration of the. charg vo therein, and by rendering: | 
the charge more specitic, in that said entryman had actually conveyed a part and . 
parcel of said tract by instrument in writing, contrary to law, and prior to the date: 
of contest herein, and had actually | delivered possession of said parcel of land, 
which said possession has at all times since remained in the grantee named in said | 
_ conveyance, and further asks leave to file as corroboration of said amended charges. 
certified copies of said instrument of conveyance and affidavits showing such deliv- 


ery of possession; and appellant asks that such charge so rendered more specific > 


under said leave to amend be held to relate back so as to cut off intervening contests. 


The Department b has held in the case of Grant v. Rutledge . L. ‘D., 
49): _-F, | | 
| The mivtitest trend of iepartnen tal decisions is to allow den inaisy even in ais - 
' face of an intervening claim unless they introduce a substantially new ground of 
contest, or else differ essentially from the original affidavit, so as to meejudioe’ tl uaa | 
right of the intervening claimant. 


In the case at bar the amendment suggested is not substantially a 


ew ground of contest; it is simply an offer to supplement the charge 


. of speculative intent heretofore made ey pegor that it had. been acinoy: | 
carried into effect. 3 

In the case of Wallace w.. Woodrutt (19 L. io: , 309)—s wllabus—the 
Department held: 


The amendm ent of aon affidavit of contest relites back to the original, and excludes. 
intervening contests, where the said amendment does not introducé a new ground 
of contest, but merely makes more specific and definite the original charge. | 


I aim of opinion that it was an error on the part of your office, under. | 
the circumstances set forth, to revoke the order for a eee and. oe: | 
‘miss the contest. | : 

The decision of your office is, therefore, reversed ; contestant will be 
permitted to amend his contest affidavit as peed for; and a hearing 
will be had, with due notice to all parties interested, at which he will — 
be afforded an opportunity | to prove the allegations contained in said 
contest atiidavit as amended, : 
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RAILROAD LANDS—ACTS OF 1887 AND 1890. 
KENDRICH ET AL. v. PERDIDO LAND Co. 


The ccna of a transferee of the Mobile and Girard R. R. Co. to accept, nuder 
section 8, act of September 29, 1890, a pro rata share of the lands earned by said 
company, and the consummation of such agreement, do not operate as a waiver 
or abandonment of the right on the part of said fransferee to subsequently apply 
for relief under section 4, act of March 3, 1887, as to lands purchased from said 
company but not secured through said pro rata adjustment. 7 

An application for patent under section 4, act of March 3, 1887, to lands erroneously 
certified on account of a railroad grant must be denied, where the want of good 
faith, both on the’ part of the original hpureaser: and the subsequent transferees 
is apparent. 


Acting Secretary ery to the Gcricatastenes of the Graal Land ortee, : 


CW. ALT) , Sa kde 1896, — (GLB. Go 


The case of Alonzo Kendrich et al. v. The Perdido Land Company i is 
before the Department on the appeal of the company from your office 
decision of February 12, 1895, rejecting said company’s application for 
patent for certain landa therein described, under the act of March 3, 
1887 (24 Stat., 566). | 
The history of this case ‘and the legislation affecting the same Is as 

follows: 3 7 
Congress by iio act of June 3, 1856, (11 Stat., 17) made a erant to 
the State of Alabama to aid in the cones uction, among others, of a 
railroad from Girard to Mobile in said State. June t, 1858, the Mobile 
and. Girard Railroad Company, grantee of said State, filed its map of 
‘definite location, which was approved. In 1860 and 1861, prior to the © 
construction of any part of the road, there were certiied to the State, 
under said grant, 504,167. 11 acres, and by appropriate legislation the 
lands herein applied for were by tine State conveyed to the Mobile and 
Girard Railroad Company. In 1872, and subsequently, the company | 
sold the lands applied for to Josiah v. ‘Thompson, and by mesne deeds 
the lands were conveyed-to the applicant. The railroad company built 
its road from Girard to Troy, a distance of eighty-four miles. By the 
forfeiture act of September 29, 1890 (26 Stat., 496), said grant opposite 
-unconstructed road was forfeited, but by the 8th section thereof the 
railroad company was entitled to an amount of lands equal to that 
earned by the construction of the eighty-four miles of road, and the act 
directs: the Secretary of the Interior in making settlement with the rail- 
road company to include all the lands sold or disposed of by said 
company, not to exceed the total amount earned. By direction of the 
Secretary of the Interior the applicant, with all other purchasers and 
claimants, filed its claim under its purchase in the General Land Office, 
and on October 25, 1892, the Commissioner, in submitting an adjust- 

ment of the grant under said 8th section to. the Department, passed 
upon all of said claims, holding that inasmuch as the railroad company 
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had sold all the lands certified to it before the passage of said. act, 
amounting, as before stated, to 504,167.11 acres, and said company — 
having earned only 302,233.97 acres, that, therefore, said purchasers 
should receive their pro rata share of the lands so purchased, excepting. 
the heirs of one Abraham Edwards, whose claim was rejected. — 


~ On December 22, 1892, the “large purchasers” entered into an agree-— - 


ment to pro-rate, allowine the heirs of Abraham Edwards to partici- 
pate, and on April 24, 1893, the Secretary passed upon the report and: 


recommendation of the Commissioner aforesaid, and awarded and’ ~ 


allotted to each purchaser his pro rata share of the lands, amounting to’ | 
58 per cent of their. respective purchases. | 
On May 4, 1892, the residue of the lands were ordered to be restored | 
to the public domain on July 19, 1893, after due notice by publication. — 
On June 29, 1893, the Perdido land company filed its application in 
the local land office at Montgomery, Alabama, under the 4th section of 
the act of March 3, 1887, for patents to the residue of its lands under 
its purchase, and ‘this application is now before the Department on 
appeal from your office decision of February 12, cee) rejecting said 
application as aforesaid. 
There are a number of errors assigned by the appellant, but there 
are only two questions of controlling importance in the case. 
1st. Had the lands herein applied for been sold by the grantee com-. 
pany to a qualified person or persons, purchasing .in Boot faith, prior 
to the passage of the act of March 3, 1887?» 
2d, Has the Perdido Land Gampany: by reason of its acumen to 
pro rata under Sec. 8 of the forfeiture act of September 29, 1890, 
waived, abandoned, forfeited or exhausted its right to patents for the 7 
lands applied for under the 4th section of the act of March 3, 18872 
The last question involves the consideration of two acts of Congress, 
which do not appear to have been passed upon by the Department in 
their relation to each other and the issue presented, and will be con. | 
sidered first. | | 
By the 8th section of said act of September 29, 1890, it was provided: . 
‘That the Mobile and Girard Railroad company of Alabama shall be entitled to the ; 
quantity of land earned by the construction of its road from Girard to Troy, a dis- 
_ tance of eighty-four miles, and the Secretary of the Interior in making settlement 
and certifying to or for the benefit of said company the lands earned thereby shall 
include therein all the lands sold, conveyed or otherwise disposed of by said com-~_ 
- pany, not to exceed the total amount earned by said company as aforesaid, and the 
titles of the purchasers to all such lands are hereby confirmed s so far as the United | 
, States are concerned. 
~ When the General Land Ottice came to the aAjusnent of this grant -_ 
under the section quoted, it became apparent that the company had. 
not earned sufficient land to satisfy the claims for “lands sold, con-. 
veyed, or otherwise disposed of” by said company, and, as has been — 
' seen, the Perdido Land a ae) with other large purchasers, agreed 7 
to pro-rate its claims. , 
1814—voL 23——19 © 
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Ido not under stand by this agreement that the participants there- 
- under had any intention of abandoning any rights they may have had 
under the act of 1887 (supra). The third section of the said act of 
September 29, 1890, provided among other things, | 
That nothin g in this act contained shall be construed as limiting the rights granted 
to purchasers or settlers ‘by ‘an act to provide for the adjustment of land grants 
made by Congress to aid in the construction of railroads, and for the forfeiture of 
unearned lands, and for other purposes,” approved March 3, 1887, or as repealing, 
altering, or amending said act, nor a8 in any manner affecting any cause of action. 
- existing in favor of any eee against his grantors for breach of ¢ any covenants — 
of title. 
It would appear then that it was not the intention of Congress by 
' the 8th section of the act of 1890, to take away or limit any rights of 
purchasers granted by the 4th Sacto of the act of 1887 (supra). The 
object of said section 8 was to confirm to the Mobile and Girard Rail- 
road Company’s grantees, a number of acres.of land earned by said 
company. ‘The lands sold by the company were directed to be included 
in the list of lands directed to be certified thereunder,—lands that had 
been sold, without regard to the fact whether these lands were opposite 
to and coterminous with, the constructed portion of theroad. In other 
words, lands anywhere within the limits of the grant were to be certi 
fied to the company to the extent of the number of acres earned, if 
they had been sold by the company. It is worthy of notice too, that 
this section does not limit the certification provided for to lands that 
have been purchased in good faith from the railroad company. It is 
sufficient if they ‘‘had. been conveyed, or otherwise disposed of by 
said company.” 
It would seem, therefore, that this section was an absolute confirma- 
tion of all sales to the extent of the number of acres earned without 
regard to the good faith of the purchasers. It is not surprising then 
that those applicants should have invoked the benefits of this act, or 
that they should have agreed to a pro-rating of lands thereunder. 
‘Such pro-rating made an early adjustment possible, and until such 
_ adjustment there was no authority of. law for the assertion. of any right 
under the act of 1887, that act providing for making the proof required 
by the 4th section thereof only “after the grants respectively shall 
have been adjusted.” After the adjustment of the grant, and before © 


the lands applied for were restored to the public domain the Perdido 


Land Company filed its application for the residue of lands under its _ 
purchase. It is unfair and altogether unreasonable to suppose that the — 
applicant company had any intention of abandoning its claim under 
the act of 1887 by accepting a pro-rating under the act of 1890.. Such 
is not the necessary or reasonable effect of the legislation affecting 
those rights, and the applicants will not be presumed to, have aban-- 
doned a substantial right guaranteed by law in the absence of any 
apparent advantage gained thereby. : 
_ The company had a right to rely on the expr ess provision of the act. - 
of 1890, that no rights guaranteed to purchasers by the act of 1887 - 
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should be taken away or limited by the act of 1890; and I am clearly 
of opinion that if the applicants had any rights under the act of 1887, 
that they are not affected by the act of 1890, or the proceedings baa 
thereunder. 

This brings us to the question of boa faith in the purchasers. The 
act of March 3, 1887, supra, provides in the fourth section thereof: 

That as to all lands... which have been erroneously certified or patented as 
aforesaid, and which have been sold by the grantee company to citizens of the 
United States... the person or persons so purchasing in good faith, his heirs or. 
assigns, shall be entitled to the land so purchased, upon making proof of the fact 
of such purchase at the proper land office within such time and under such rales, as 
may be prescribed by the Secretary of the Interior, after the grants respectively 
shall have been adjusted; and patents of the United States shall issue pee and 
shall relate back to the date of the original certification or patenting. . 

The lands applied for herein were erroneously certified to the State 
of Alabama for the use and benefit of the Mobile and Girard Railroad 
company. The railroad company sold to.one Josiah V. rage PE ‘jor 
to the passage of the act above quoted. | 

The record shows that the Perdido Land Company is the remote. 
assignee of Thompson. The facts connected with Thompson’s purchase 
from the railroad company are substantially as follows— 

_ The lands were certified to the railroad company in 1860. After ie , 
_ civil war the State of Alabama levied tax on the lands, including back 
years, and they were finally sold by the State for these taxes, and bid 
in by the State. By a resolution of the board of directors, W. J. Van 

_ Kirk, then agent for the railroad company, was instructed to sell the 
equity of redemption in the lands at a price fixed by the board. Van 
‘Kirk went to Pennsylvania and induced Thompson to buy them,.he 
paying at that time and subsequently about $10,000.00 to the railroad 
company, and about the same amount to the State to redeem the lands, 
making the consideration in all about seventeen cents per acre. Van 
‘Kirk represented to Thompson that it was a good investment, and gave > 
his personal pledge that should he (Thompson) become dissatisfied with © 
his purchase, that he (Van Kirk) would take it off his hands and repay 
him the purchase money. Some years later, when Congress began to 
agitate the question of the forfeiture of the grant, Thompson sold the 
land to Van Kirk and others, the consideration expressed in the deed 
being $25,000.00. Then -followed the organization of the Perdido Land 
Company, the applicant, and the lands were conveyed to it, and stock 
issued to each one of the purchasers, according to his respective 
~ Interest. 

It appears further that’ via Kirk was a kinsman of anoaiaabn and — 
he admits that he is the present owner a nine- tenths of the stock of | 
the Perdido Land Company. | 

The following questions and answers appear in his testimony ¢ on 
cross-examination. ) | 

Q. How much money was furnished you by Josiah V. Thompson to buy the Janda 
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from the M. & G. BR. R. Co., as shown by deeds, when you went to Pennsylvania for 
the purpose of interesting hint in this purchase? 

A. Forty-eight hundred dollars ($4,800.00). 

Q. Have you at any time—subsequent to the sales by the ‘. & G.R. BR. Co. to 
J osiah VY. Thompson—returned to said Thompson. any part of the oneine purchase 
price paid by him for said lands? 

A, Thompson never would admit that he egiied any of these lands, but held them _ 

ag trustee, because he thought the title doubtful, his lawy ers told him that he would 
never get the title. I paid him back the money that he paid. 


In one view of the law, I might easily rest the case here 0 on the ad-. 
mission of Van Kirk that. “Thompson never would admit that he 
owned any of these lands.” There was no purchaser in good faith | 
from the railroad company, and it might be argued with force that 
assigns would take the land charged with the bad faith of the original 
purchaser. But assuming that the statute intended to confirm the title 
of these lands in the hands of good-faith purchasers, regardless of the 
character of the original purchase from the company, the record does 
~ not show the Perdido Land Company to be a good-faith purchaser. 
On the contrary, the evidences of bad faith are abundant. It is ap- 
parent that it was from the beginning Van Kirk’s scheme of self- 
aggrandizement which was paramount. He furnished much at the 
beginning and eventually all of the money paid for these lands. In- 
stead of having Thompson convey direct to him, the conveyance was 
made to A. C. Blount, Jr., as trustee for W. J. Van Kirk and others, 
without consideration. At this time Van Kirk was sole owner of the 
lands. Blount conveyed to the Perdido Land Company, it appears, 
without consideration, although $25,000.00 is the consideration named — 
in the deed. This last conveyance was made, it is admitted by Van 
Kirk, in anticipation of a legal fight, on the advice of counsel. 

I must, therefore, hold that the Perdido Land Company is neither a 
purchaser in good faith nor an assign in good faith, and, therefore, in 
- any view of the statute, has no rights under the fourth section of the | 

act of 1887. A knowledge of the conditions of the grant, its liability 
to forfeiture, which the purchasers had, and were charged with, ren- 
dered impossible a purchase in good faith. 

As further persuasive of this view it appears that the Committee on 
Public Lands of the House of Representatives (48th Congress, 2d Ses- . 

sion; Report 2501), presented and recommended for passage a bill to | 
. declare a forfeiture of this grant and took the same ground. | 
Jt appears further from your office decision herein, and is not 
explained on appeal, that Mr. M. D. Brainard, who was attorney for — 
Thompson and the Perdido Land Company before this Department in 
| | the matter of the adjustment of the grant, declared “that there are no 
-. bona fide purchasers or innocent purchasers for value ot any of the | 
Mobile & Girard Railroad Jands.” 

The fact that the company has been siloeed to take part of the 
lands purchased under the act of 1890 i is no argument in support of its 
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present contention. That act did not prescribe as a prerequisite con- 
dition good faith in the purchase, and even if it had, the pro-rating made 
thereunder was. by agreement of purchasers with conflicting claims, 
and the then Secretary disclaimed any inteution of passing on the 
good faith of the purchase. | 
The decision appealed from is modified to meet the views hereinbe- 
fore expressed.” The company’s application is dismissed. 


et 


DESERT LAND CONTEST—EXTENSION OF STATUTORY LIFE OF ENTRY. 
HopGson +, EPLEY. 


A motion to dismiss an appeal taken from an action lying within the discretion of © 
the Commissioner will not be considered, where the appeal has. been duly | 
allowed, and the case presents a new question for departmental adjudication. 

The effect of the act of July 26, 1894, on desert land entries, was to extend the time. 

. for making proof and payment for.one year beyond the time at which the same 
were (ne, or would thereafter become due under the law'as then existing. Said 
act is not limited to entries alone which were alive at -that date, but is also 
applicable to old entries which remained of record uncanceled at the date. of 
its passage. 

A desert entryman under the act of 1877 ants after the expiration of his entry, and 
prior to the passage of the act.of July 26, 1894, elects to proceed ander the 
amendatory act of 1891, takes by way of the extension of time under said act of 
1894, the same privilege as though his entry had been originally made under said 
act of 1891, — : 

By the act of August 4, 1894, extending the time for compliance with the desert 
land laws, Congress intended to-relieve all desert entrymen from both expendi- — 
ture and proof for one year, and the entry year, not the calendar year, was 
meant. In the application of said remedial provisions to particular cases, if the 

_entryman was in default for a year ending in 1894 the act should be applied to 
cure the default for that year; if not in default for the year ending in 1894, he 
should be excused for the entry year beginning in 1804. , 


Acting Secretar, y Rey ynolds to the Commissioner of the General Land Office, | 
y (W. Axi. _. August 28, 1896. | (G. B. G.) 


This case involves the SE. 4 of the Sw. 4 1, lot 7, of Sec. 6, the NE. 4 
of the NW. 4 and lot 1, Sec. 7, T. 2 8., BR. 7 W., Salt Lake City, Utah. 

The recone shows that on January 8, 1891, Solomon Epley made 
desert land entry for the above described tract, together with the SW. 
4 of the SE. 40f Sec. 6, as to which latter tract his relinquishment was 
filed March 21, 1894, 
- March 21, 1394, the defendant filed his affidavit, stating that he aiesied 
to proceed ander the amendatory desert land act of Marci 3, 1891 (26 
~Stat., 1095). The affidavit set forth that he “las constructed a ditch — 
over a portion of this land and made other improvements.” 

By your office letter of April 12, 1894, this election was held to be 
sufficient, and the local officers were directed to instruct the claimant 
to furnish final proof by January 8, 1895. 

aenaety, 14, 1895, John H. Hodgson ral his affidavit of contest, 


294 DECISIONS RELATING TO THE PUBLIC LANDS. 


alleging that the entryman had not conducted water upon the land, and 
that it was in its wild and uncultivated state. 

Subsequently, on March 18, 1895, the plaintiff filed his aisieital 
affidavit, in which he further allesed that the defendant had not during 
the four th year of his entry—that is, after the 6th day of January, 1894, 
and prior to the 8th day of January, 1895—made any expenditures 
upon his said entry, as required by the desert land law. . 

At the hearing had at the local office, the defendant moved the dis- 
-missal of the contest for the reason that he was not required to have - 
ay improvements upon the land at the time of his election to proceed 
under the amendatory act of 1891, March 21, 1894, and that he was 
relieved from making any expenditure upon the land from January 8, 

1894, to January 8, 1895, by the act of August 4, 1894 (28 Stat., 226). 
The local officers ruled the point well taken, and dismissed the contest. 
aspremature. Upon appeal, your office decision of May 28, 1895, reversed 
the action of the local officers and ordered the hearing to proceed upon — 
its merits. Further appeal brings the case before the Department. 

There is contained in the record a motion to dismiss the appeal 
addressed to you, on the ground that— | 
the decision of the Honorable Commissioner herein, holding the affidavit of contest 
sufficient and directing hearing to proceed thereon, is iuterlocutory in character ane 
not appealable. | 

Unquestionably, the order of a heats ing hes within the aserction of 
the Commissioner of the General Land Office, and will not be inter- 
fered with save where there is a clear abuse of such discretion. The 

regular course to be pursued in such cases, is for the Commissioner to 

refuse to forward the appeal and for the party aggrieved to apply for a 
writ of certiorari, in which event the Department will consider whether. 
there has been an abuse of his discretion. But the initiative in the 

matter of rejecting an appeal under facts similar to the cause at bar, 

primarily lies with your office, and where such avtion is not taken, and 
_ the case involves a new question for departmental Baya eHOm, the 

motion to dismiss will not be considered. , 

To hold that the appeal would not be considered because no appeal 
Jay, would be in effect putting the appellant in a worse condition than 
if your office had ruled that no appeal would lie, for the reason that if 
this had been done he could have applied for the issuance of a writ of 
_eertiorari, and in that way raised the question before the Department, 
whereas to dismiss the appeal now, would leave him without remedy. 

This entry was made under the act of 1877, under the terms of which 
the life-time of the entry was three years. Under this act the entry 
In question, having been made on January 8, 1891, expired on J anuary 
8,1894. There was, however, no declaration of forfeiture by the land — 
department, and on July 26, 1894, Congress passed an act, section one | 
of which is as follows: 


Be tt enacted by ihe Senate and House of Representatives of the United States of Amer ica 
in Congress assembled, That the time for making final proof and payment for all lands 
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located under the Keniediead and desert land laws of the United States, proof and 
payment of which has not yet been made, be, and the same is hereby, extended for 
the period of one year from the time procs and Daymens would become due under 
existing laws (28 Stat., 123). : ; . 
The effect of this ach was to betend the time for. making proof and | 
payment on all desert land entries for one year beyond the time at: 
-which proof and payment were due or would thereafter fall due under 
the then existing law. It is not limited to-entries alone which were | 
alive at that date, but is alike applicable to old entries which remained 
of record and uncanceled at the date of the passage of that act. Its 
effect on this particular entry was therefore to extend the time for — 
proof and payment thereon to the 8th day of January, 1895. a 

The entryman’s election, therefore, on March. 21, 1894, to proceed 
under the amendatory desert land act of March. 3, 1891 (supra), was, 
by virtue of the remedial and retroactive operation of the act of July 
_ 26, 1894 (supra), made within the life-time of the entry, and the ques- 
HOT of regularity in the election on account of the old oo having 
otherwise expired, does not arise. 

The case then should be treated just as Soden the entry had been 
made on January 8, 1891, under .a Jaw which gave the entryman until 
January 8, 1895, to make. proof and payment. | 

The effect then of the entryman’s election to proceed nnder the act 
of March 3, 1891, was not, in this view, to. give him any additional 
time. The election, however, had an important bearing in one respect. 
It imposed upon the eutryman the burden of yearly proof required by . 


that act. In the absence of further legislation, this would have been, _ 


under the peculiar circumstances of this case, of no practical impor- 
tance; since his annual proof and final proof would have fallen due on 
the same date, to-wit, January 8, 1895. Before this time had arrived, 
however, Congress passed the act, August 4, 1894, entitled “An act 
for the relief of persons who have filed declarations of intention to 
enter desert lands” (28 Stat,, 226), which is as follows: 


Bett enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That in all cases where declarations of intention to enter desert 
lands have been filed, and the four years’ limit within which final proof may be made 
had not expired prior to January first, eighteen hundred and ninety-four, the time 
within which such proof may be made in each such case is hereby extended to five | 

years from the date of filing the declaration; and the requirement that the persons | 
filing such declarations shall expend the full sum of one dollar per acre during each — 
year toward the reclamation of the land is hereby suspended for the year eighteen 
hundred and ninety-four, and such annual expenditure for that year, and the proof 


thereof, is hereby dispensed with: Provided, That within the period of five years 


froin filing the declaration satisfactory proof be made to the register and receiver 
of the reclamation and cultivation of such land to the extent and cost and in the 
-Manner provided by existing. law, except as to said year eighteen hundred and 
ninety -four, and upon the payment to the receiver of the additional sum of one | 
‘dollar per acre, as provided in existing law, a patent shall issue as therein provided. 


Tt will be seen that the entry under consideration. comes within the 
descriptive clause of this act. It therefore remains to be ascertained 
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what effect it may have. It is evident, in the first place, that aaRuiuli 
_as it extends the time within which final proof may be made to five 
years, that final proof on this entry is not due until January 8, 1896. 
_ This narrows the case down to the one vital question, When, in view 

of the provisions of the act last above quoted, was the entryman’s first — 
yearly proof due under his election and the act of 1891 (supra), and, 
specifically, was this contest, filed on January 14, 1895, and amended on 
March 18, 1895, charging that the entryman had not during the fourth 
year of his entry made any expenditures upon ‘his said entry, as required j 
by law, premature? 

The language of this act, subjected to legitimate analysis, would | 
seem to defeat its avowed purpose. Construed strictly, or even lib- 
erally, without extraneous aids, the calendar year 1894 would seem to 
be meant; but so construed it results that desertland entrymen get no | 
benefit from the act unless proof falls due in 1894 before the passage 
of the ‘act, and the entryman is in default at that date, or after the 
passage of the act in that year. In the latter class of cases no benefit 
would be derived unless the entryman was in default in the matter of 
expenditures, except to excuse him from making proof, whereas the act 
provides relief both in the matter of expenditures and proof. 

I am of opinion that Congress intended to relieve all desert land 
entrymen from both expenditure and proof forone year. It is a matter 
of history that at the time this act was passed financial conditions were 
such that all business enterprises were at a standstill. The country 
had not yet begun to recover from the panic of 1893, loans could not be 
negotiated on the ordinary securities, and mouey was phenomenally 
scarce. | | 

If this act is to be interpreted so as to carry out its avowed pur- 
_ pose, to give relief to all desert land entrymen, and to all alike, then it 
must be held that the entry year and not the calendar year was meant. 

In this view a difficulty arises which must be dealt with arbitrarily— 
Was the entry year ending in 1894 or beginning in 1894 meant? This, 
that the act may be administered so as to confer an equal benefit on all 
who come within its provisions, will depeud on the circumstances of . 
each case. Ifthe entryman was in default for any year ending in 1894 
the act should be applied to cure the default for that year. If not in 
default for the year ending in 1894 he should be excused for the entry _ 
year beginning in 1894. 

Applying this rule to the case at bar, it. follows that the contest 
herein is premature. The entryman was not in default for the entry 
-year ending January 8, 1894. His default had been cured by the act 
of July 26, 1894 (supra). He is therefore excused by the act of August 
4, 1894 (supra), from making expenditures and proof for the entry year 
beginning January 8, 1894, and ending January 8, 1893. His first 
annual proof would not, therefore, fall due until January 8, 1896, 

Your office decision is reversed, and the papers in the case herewith 
returned for proceedings consistent with this oe: | 
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‘CLEAVES Vv. SMren. 


Motion for review of departmental decision of April? 24, 1896 122, i: Dy 
486, denied by Acting meCreUary i a August 28, 1896, 


Dowman v. Moss. 


Motion for reconsideration of departmental deouiens of December 19, 
1894, 19 L. D., 526, and February 23, 1895, 20 L. D. oe overruled by 
Seoretary Smith Mea euet 28, 1896. 


TIMBER CULTURE ENTRY —HELRS_RELINQUISHMEN'. 
_ MorGan V. GREEN. . 


; me the law of descents in the State of Ransae , the father and mother inherit jointly 
the estate of a son who dies intestate, leaving no wife nor issue, and it therefore 
follows in the. case of a timber culture entryman who thus dies, having an entry: 
in said State, that if the father subsequently dies before the entry is carried to 
patent, a valid relinquishment of said entry can not be executed, except by the © 
joint action of the mother and the heirs of the deceased father. 


— Seeretary Smith to the Commissioner of the Gener al Land Office, ronan 
(W. A. L.) 89, 1896. . = (PIG) 


This is an appeal by Walter L. Geter from’ your office decision of oe 


November 14, 1893, holding for cancellation his homestead entry made — 
February 9, 1892, and re- instating the timber-culture entry of W. A. Fer- 


 guson: made August 10, 1885. The land pryenyes is the NW. + of Sec. is | 


624, 7.3 8., B. 20 W., Kirwin, Kansas. 7 
The aoa shows that Ferguson, who was unmarried, died, on March 


, 20,1889, leaving a father, mother, three brothers and a sister. On July 


7, 1890, the father died. On May 14, 1891, Green filed a contest against 
the entry, charging, substantially, failure to comply with the law on the 
part of the entryman and his heirs. Dart A.1 Morgan’s contest was filed 
‘November 20, 1891, subject to that of Green. | 
On February 4, 1892, the contest of Green was dismissed for palate 7 
‘to prosecute. Oni Hebruary 9, 1892, Green filed the individual -relin- 
quishment of Ferguson’s mother, - on same date was: allowed: to 
‘inake homestead entry of the ian, | 
After a hearing ordered by your office to determine whether the filing 
of the relinquishment was voluntary or the result of Morgaw’s contest, 
the local office, on April 18, 1893, found it was not the result of the con- 
test, and therefore Green’s entry should remain and Morgan’s contest 
‘be dismissed. 
From this Mor eon appealed. 
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On November 24, 1893, your office held that the right of Ferguson | 
ascended to his mother and father, jointly, that on the death of the 
father his children became parties in interest in his estate, and: in order 
to execute a valid relinquishment they should join therein with their 
mother.- Your office therefore decreed that Green’s entry should be 
held for cancellation and that of Ferguson reinstated, Morgan being 
allowed to contest under his affidavit filed November 20,1891, as afore- 
Said. 

From this Green tas acne to this Depavuient: 

Section 2 of the timber-culture act (20 Stat., 113) provides that if the 
entryman be dead, his heirs or legal representatives may make proof, 
etc. The heirs of the entryman, therefore, have an inheritable interest _ 
in the land. ene v. Cass, 5 L, D., 398; Ewart v. Carey’s Heirs, 20 

id., 214.) 7 | 

Section 2611 of the General Statutes, 1889, of Kansas, srovides: 

If the intestate leave no issue, the whole of his estate shall go to his wife; and if 
he. leaves no wite nor issue, the whole of his estate shall go to his parents. 

~ Section 2599 provides that on the death of the husband intestate 
one-half of all his tea] estate not necessary for the payment of debts 
shall go to the wife if she survive him, and by section 2609 the remainder 
of the estate, subject to the same conditions, descend in equal shares 
~ to his children. 

Whatever estate Ferguson had in the land descended, by operation 
of law, to his father and mother. . The question arises as to what was 
_ the character of the estate they had in the land—that is, whether they 
took it as an estate in entirety, or as tenants in common. If there is 


no statute in derogation thereof, the common rule prevails in Kansas 
as to these classes of estates. (Baker v. Stewart, 40. Kansas, 442; 
Shinn v, Shinn, 42 id. 7.) In the latter case the court sald, on page 9: 


The statutes (of Kansas) do not attempt to abolish or affect tenancies by the 
entirety any more than they attempt to abolish or affect tenanciesin common. Both 
kinds of tenancies still exist and both are alike atfected as between nuBpang and 
wife by the foregoing statutes. | 


The ‘ foregoing statutes ” referred to by the court is a reference to 
section 3752, which reads: 

The property, real or personal, which any matried woman in this state may own - 
at the time of her marriage, and the rents, issues, profits or proceeds thereof, and — 
any real, personal or mixed property which shall come to her by descent, devise or 
bequest, or the gift of any person except her husband, shall remain her sole and 
separate property, notwithstanding her marriage, and not be subject to the disposal 
of her husband, or liable for his debts, 


An estate in entirety, arose at common law, as a direct result of the 
incidents with which that law invested the marriage relation; it would 
not have existed at all if the common law could have recognized in 
such relation, two Persons: with equal, similar or distinct civil exist- 
ence. | | 
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It was by that law the logical result of a. COW Oy ACS, made to a man 
and. a woman who were married. 

In the case of Stuckey v. Keef’s Executors (26 Pa., 397), the grounds — 
which alone would sustain such an estate are very siege put. There — 
itis said: ‘The intention of the parties to the conveyance is entirely 
immaterial,” and it was held that under a conveyance to a man and 
his wife “as tenants in common and not as joint tenants,” both became. 
seized of the entirety and on the death of either, the whole estate goes 
to the survivor, irrespective of the ipvonuen of the parties to the con- 
veyance. 

This conclusion of the court was the logical result, flowing from the 
causes, which created this estate. _ 

“There.can be no moieties between husband and wife.” Co. Lit., 
187, b. Littleton says that the reason is that they are one person in 
law (id.). Blackstone tells us, that for that reason, they can not take 
the estate by moieties; but both are seized of the entirety. 2d Bl. 
Com., 182; 4th Kent Gomis 362, Now it must be admitted that the 
| oneness of the marriage calation refers to the civil state of the parties, 
the natural persons were recognized and protected by the law, the civil 
_ existence of the wife being merged into that of the husband, was the. 

method by which the unity existed. 
Then, if under different circumstances, the civil existence of the par- 
_ ties to the contract of marriage was that of two persons, so far as the 
right to take, hold, sell and convey property was concerned, the reason 
of the rule would have ceased, and a different estate would vest. 


There can be no question but that the origin of these estates Was the 
unity of husband and wife civilly. The authorities cited in the various. © 


— cases show that both text-writers avd adjudicated cases sustain their 
creation and the incidents attached, alone on this basic proposition. 
(26 Pa, 402; Washburn on Real Property, page 332). | 

' In Kansas there is no such civil unity. Section 3752, G. S., supra. 


It would seem that the express purpose of this statute was to change : 7 
many of the common Jaw rules which subjected either the corpus or : | 


profits of estates which a wife owned, to the coutrol of the husband; it 
was also to vest in her as her sole and separate property, such estates 
as might come to her by-descent. | 

It was competent for the legislature of Kansas to do this, and if the 
rue has been established that the wife takes in her own right by 
descent, and uses the property acquired as a feme sole, then why is the 
rule not universal and why should it not be applied when her husband 
having the same rights, but no more, is aco-heir. It can not be replied 


that the statutory rule must lose its effect in that case, becanse of the 7 


fact that the marriage relation exists, for the statute itself, so far as 
descents are concerned, changed the restrictions and limitations of the | 
common law. To iiaeiare: | 
At common law, @ woman could not be an heir while ere. was @ 
male in line. . 
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Under the Kansas statute, before refered to, as one of the parents 
she is a co-heir on perfect equality. : 

At common law a husband and wife could not inherit, hecnice only 
the male would take. Under the statute, property may come to her by 
descent, and when it vests she shall hold as a separate estate. This 
_ right.of separate holding is, in my opinion, fatal to the theory that an 

estate of entirety vests—because there are no moieties in such estates. 
But it is urged that in the case of Baker v. Stewart t (40th Kan., 442), 
_hegatives this view. lam free to admit that it goes a considerable 
length in that direction. Attention is called, however, to the fact that 
the question in that case arose on a deed of conveyance to husband ~ 
and wife. It is undeniably true that under this deed the court held 
that an estate of entirety vested, but the text of the decision does not, 
in my opinion, rule that an estate of entirety can be created under the 
Kansas statute of descents. It must be remembered that: the appli- 
cation of the rules of descent under the statute, were made on the 
question as to what estate the survivor uf an estate in entirety held as 
against the co-heirs of the deceased wife, and in discussing this ques- 
tion, it is true that the dicta of the court would authorize the construc- 
tion that estates in entirety can be created, notwithstanding the statute 
of descents and distributions, but the language used is that— 

Nearly all the courts hold that estates in entirety may stil] exist and may be.cre- 
ated by an ordinary deed of general warranty to the husband and wife, and such 
estates are no more against our present laws in Kansas relating to descents and dis- | 


tributions than such estates have always been against all other laws concerning 
descents and distributions in this and other States. 


As 1 read the case, it is not to be held as authority that in Kansas 
with its present laws affecting the rights of married women to take 
property by descent for their sole and separate use, that when the 
parents being man and wife are co-heirs of a deceased son, that because | 
of the common law incidents of marriage an estate of entirety vests. 

The opinion deals with the question under a conveyance. At com- 
mon law it could only be created by a conveyance, and I am of the 
opinion that the policy of the law of Kansas, as drawn from the stat- 
utes, would indicate that these estates would not be favored. _ 

If there were in my opinion any doubt as to the correctness of this’ 
determination it would be removed by the act of the legislature of 
See Aavroved March 10, 1891 a of Kansas 1891, p. mae which 
‘Treads: | 

Suc. 1. If partition be not made between joint tenants sae joint owners of estates 
in entirety, whether they be such as might have been compelled to make partition 
_or not, or whatever kind the estate or thing holden or possessed be, the parts of those 
who die first shall not accrue to the survivors, but shall descend or pass by devise, 
and shall be subject to debts or charges and be considered to every other intent and 


purpose as if such joint tenants or tenants of estate in entirety had been or were 
tenants in common; but nothing in this act shall be taken to attect any trust cee: 


Your office judgment is therefore affirmed. 
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RAILROAD LANDS-—SECTION 5, ACT OF MARCH 38, 1887. 
GRANDIN ET AL. v. LA BAR. 


The purpose of section 5, act of March 3, 1887, was to protect all persons who had 
parted with a valuable consideration, whether in money or other propertyae 
payment for lands to which the company could give no valid title.. ; 

The right of a purchaser froma railroad company, to acquire title under the provi-: 
Sions of said section, is not in any degree dependent upon the good faith of the. . 
company in making the sale. The question of good faith in the transaction . 
relates solely to the purchaser’s connection therewith. . 

There is nothing in the fact that a purchaser of land from a railroad company isa. 
stockholder therein to affect the good faith of such purchaser; nor does the 
further fact that preferred stock of the compauy, that was convertible into lands, 
was given in exchange for the laud, open the transaction to ebjscwon oll the 
ground that there was no consideration for sale. 


Secretary Smith to the Commissioner of the General Lana Office, Aug gust 
: 29, 1896. oe (W.-M) © 


On October 14, 1893, in a controversy between’ Hiward G. La Bar 
and the N orthern Pacific Railroad Company, this Department held » 
that the SW. 4 of. section 7, township 146 N., range 50 W., in the land: 
district of Fargo, North Dakota, which lies within the indemnity. 
_ limits of the company’s grant, did not pass to the company by virtue of 
any valid selection before the date of La Bar’s settlement on October 1,: 
1887, that it was, therefore, excepted from the grant, and it was ppdlered: 
that La Bar be permitted to make entry of the land, (17 L. D., 406). 
He gave notice of his intention to submit final proof on December 30,. 
1893, aud on December 29, 1893, John L. and William J. Grandin made. 
application to purchase the land under section 5 of the act of March 3,. 
1887, alleging purchase from the company on September 15, 1876. On. 
December 30, 1893, they filed a protest against the acceptance and 
allowance of ie Bar’ S proof. The register and receiver rejected the © 
application to purchase and dismissed the protest, and the Grandins- 
appealed to your office. La Bar made his proof and paid for the land ~ 
on the day advertised and on January 2; 1894, final certificate was: 
issued to him. | a 
Your office, by letter of May 4, 1894, directed that the Caandins be- 
given an opportunity to submit Broo in support of their application to 
- purchase and that La Bar be specially cited to appear at the hearing, 
which was held on August 22, 1894, both parties. appearing with their 
attorneys. | 
‘The register and receiver found for the Grandins, recommending the — 
cancellation of La Bar’s entry, and the latter has now appealed from a 
the decision of your office in affirmance thereof. : 
The facts, as developed at the hearing, are that the Grandins, baie | 
holders and owners of preferred stock of the Northern Pacific Railroad 
| Company exchanged the same, on September 15, 1876, for extensive 
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tracts of land, including that in controversy, on the basis of three. 
dollars in stock, at its face or nominal value, for one acre of land. 
| The case has been argued elaborately and with signal ability, both 
‘orally and by brief, but the questions involved, after all, must be nar- 
rowed to an inquiry as to the good faith of the applicants in their 
transaction with the company, and as to the character of that transac- 
tion; whether they are purchasers in contemplation of the statute. The 
contentions of counsel, however, have introduced collateral and inci- 
dental questions, and L these will be stated and disposed of in their 
order. 

_ In the first place it is contended that the transaction ‘is precisely 
what is defined by the authorities as a ‘ barter’ as contradistinguished 
from a ‘purchase,’ and is therefore entirely outside of the purview of 
the act of March 3, 1887.” Purchase, in its broad and technical sense, 
includes every mode of acquisition save that of descent, and in the 
most narrow sense in which it is ever-employed it means acquisition | 
by the payment of a price in money. But neither of these is the pop- 
ular sense. In common use, and generally in statutes, as the Supreme - 
Court says, “the word is employed in a sense not technical, only as 
meaning acquisition by contract between the parties.” (91 U.S., 374.) 
In the remedial act of March 3, 1887, it is inconceivable that the word - 
was used in the restricted sense contended for by counsel, but on the 
contrary it can not be doubted that the object was to protect all per- 
sons who had parted with a valuable consideration, whether in money 
or other property, in consideration of the transfer of lands for which 
the company. could not and did not pass valid title. This construction 
gives effect to the undoubted purpose of the congress, and is not incon- 
sistent with any canon of interpretation.’ It may be added that there 
is no longer any substantial distinction, in law, between the acquisition 
of property by purchase, and by Sscnaace or barter. 

In attacking the good faith of the Grandins it is charged that the 
_ transaction between them and the company was ultra vires, and there- 
fore void, in that the charter conferred no authority upon the company 
to issue preferred stock, that it could not legally deal in it own shares, 
that it had no authority to retire and extinguish its shares and thus | 
reduce its capital stock, that the re organization of the company under 
the scheme of which the preferred as well as the common stock was 
issued, was unauthorized by its charter, that the sale to a stockholder 
invests the transaction with suspicion, and finally it is said, that there — 
was no consideration for the sale, it not being shown that the stock 
given in exchange had any value. | | | 

The attitude of the company, either legally or morally, is not before 
the Department in this case. It might be admitted that all of the acts 


of the company complained of as being without its charter powers were 


: unauthorized, and still the status of the Grandins would not be touched. 
The company is not on trial and its good faith is not in question. It 
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would avail La ‘Bar nothing even if it should be held here that the 
stock was illegally issued and illegally received in exchange for lands, 
and subsequently extinguished without warrant. In short, this Depart- 
ment has nothing to do, in sueh cases, with the conduct of the company, 
whether that conduct be proper or improper. Our sole business is with 
the purchaser’s connection with the transaction through which he claims 
the land, whether. or not he was in good faith. Attorney General .Gar- 
land, on November 17, 1887, advised this Department that “it is not 
required that the sale by the railroad company shall have been made on — 
‘its part in good faith, but only that the purchaser shall have bought 
in good faith,” and his construction of the act has since been authori- | 
tative in the administration of the laws here. 6 L. D., 272. 

it is elementary that “there is no rule of law which prohibits a share- . 
holder from dealing with the company” and that ‘it is competent for a 
corporation to contr ract with its stockholders.” . 61 Jll., 472, and 97 TI1., 
(5387, The Grandins; therefore, were not only within the law when they 
bought lands of the company, but the fact that they were holders of © 
stock in the company was not a suspicious circumstance Eee their . 
— good faith in the transaction. 

With. respect to the consideration oe there is no fostimonyi in ie 
record showing its value, or, indeed, that it had any value whatever. 
It was preferred stock issued under the plan of the re-organization of 


1875. Its holders were entitled to dividends of eight per centum before __ 


the common stockholders should receive anything, but. its principal and 


immediate value, as it seems to.me, arose out of the fact thatit was — 


convertible into lands of the company situated. within certain pre- 
scribed limits. Those lands were in an unsettled country, but they had 
' some present and much prospective value, and that value, whatever it. 
was, inhered in the stock that was convertible into them. It is charged 
- that the stock had no market value, but that fact, if true, does not, 
affect the question. It was unquestionably valuable to. any one who. 
might desire to invest in. western lands, and there were many such per- 
sons at that time, but the company had but recently been in great. 
financial distress and had just emerged from a species of bankruptcy 
proceedings, and it is not surprising, therefore, that its stocks were not 
in demand in Wall street. The market value of railroad stocks is 
based upon the earning capacity of the road, but the preferred stock of 
the Northern Pacific Railroad Company possessed a feature that gave 
it an independent value, not to investors generally, perhaps, but to cer- 

tain classes of persons, namely, such as might desire to buy lands in . 
nae great undeveloped west. 

- Upon careful consideration of all the issues in the case IJ have reached 
the conclusion that the Grandins are bona fide purchasers from ‘the 
company and that they are entitled to the provernen afforded ny S€C> 
tion 5 of the act of March 3, 1887. : 

The decision apreatoe from i 1s, PUEECIORS, affirmed. 
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EXTENSION OF TIME FOR PAYMENT—COMMUTED HOMESTEAD. 


STILLMAN B, MovLton. 


The joint resolution of September 30, 1890, with respect to the axiousion of time for 
payment is not applicable to a commuted homestead entry. 


Assistant Secretary Rer ynolds to the Commissioner of the General Land | 
(W. A. L.) | Office, August 31, 1896. (EB. B., JR.) 


On errs 22, 1895, your office refused to extend the time for the 
payment of purchase money on the application of Stillman B. Moulton, 
in the matter of the commutation of his homestead entry No. 177, made 
October 18, 1893, for the SW. 4 of section 28, T. 107 N., R. 68 W., Cham- 
berlain, South Dakota, land district, for which he made. final proof 
July 20, 1895, on the ground that the evidence as to failure of crops 
- did not bring his case within the provisions of the joint resolution of 
September 30,1890 (26 Stat., 684), which authorizes such extension 
under conditions set forth therein. He appeals from such refusal, con- 
tending that the evidence submitted by him Dunes his case within the 
terms of the said resolution. 

The said. resolution provides: 

That whenever it shall appear by the filing of such evidence in the office of any 
register and receiver as shall be prescribed by the Secretary of the Interior that any 
settler on the public lands, by reason of a failure of crops for which he is in no wise 
_ responsible, is unable to make the payment on his homestead or pre-emption claim 


’ required by law, the Commissioner of the General Land Office is hereby authorized 
to extend the time for such payment for not ea eng one voor from the date when — 


' othe same becomes due, 


It is unnecessary, a8 will more clearly appear . hereinafter, to consider 
the evidence submitted by Moulton in support of his said application. 
The Department is well convinced from an examination of the said 
resolution and the homestead law, generally, that the resolution has | 
no application to the case at bar, and can not have'to any case of com- 
mutation of a homestead. The purpose of said resolution as applied. — 
to a homestead is evidently to defer for the period of one year, subject 
to certain conditions therein specified, the time when, by operation of 
law alone, the settler would otherwise be required to make the usual | 
final payment of fees and commissions. These the law does not permit 
- him to make, except in cases of soldier’s homesteads, until the expira- 
tion-of five years from date of entry or the establishment of residence 
on the land, and does not require of him until within two, and, in cer- 
tain cases, three years thereafter (Section 2291 RK. S., and section 1 act 
of July 26, 1894, 28 Stat., 123). The period within which Moulton would ; 
be peciired i law. to pay the final homestead fees and commissions 
does not begin to run until October 18, 1898, and does not end until 
three years thereafter, his entry havin g been in existence at the date 

of the last pen euuonee act. 
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“The commutation of a homestead authorized by section 2301, as 
mame ded by section six of the act of March. 3, 1891 (26 Stat., 1095), is 
__ the privilege of making final proof and paying the minimum price of | 

.the land at any time after fourteen months’ residence and cultivation. 
subsequent to entry. If he does this he does it at his own election. 
“The law does -not require but permits it to be done. He may thus sub- 
_Stitute payment of the minimum price of the land for the remaining 

_ years of residence and cultivation, otherwise required, if he prefers to 

.doso. To hold that said resolution was intended to apply to Moulton’s 

or to any other case of homestead commutation, would be to impute to 

_ Congress the doing of a -vain thing. Such legislation would confer - no | 

benefit, would be wholly superfluous and unnecessary in any such case. ~ 
. In case of failure of crops the intending commuter could simply aban- 
don his purpose to commute—for the time being at least. The extension 
of the day of payment would lie in his own hands. — 

‘The paragraph on page 25 of circular instructions ‘eguéd: October 30, | 
1895, which refers to said resolution and declares that it | 
-may be taken advantage of in proper cases for obiainine an extension of time . of 
‘payment of purchase money by parties commuting their homestead entries by pro- 

. _ ceeding as hereinbefore pointed out under the Hest ‘extension of. en, ” is 

error and i is hereby abrogated... saga 

The decision of your office is ‘modded in accordance with the fore- 
going.’ Moulton’s application will be denied upon ‘the ground herein 
indicated. and his final proof canceled without EE oauee to his rights 
under the homestead law. | 


SWAMP LAND—FIELD NOTES Or SURVEY_SELECTION. 
| STATE OF MINNESOTA », ORAIG. 


» Inthe abeanes of an affir ative showing that a tract. of land was swamp in daeartes 

- at the date of the grant, the Department will not order a hearing to determine 
its character, were by the field notes of saith it is pouuEned) as agricultural 
land. 

~ ‘The failure of the State to select a tract as swamp land, that is returned as Senioultial 
within the two years after survey as prescribed by the statute, will be held 

' sufficient to preclude the subsequent assertion of such right by the State in the 
presence of an intervening bona fide adverse: claim. . ; . 


| Secretary Smith to the Commissioner of the Genera Land ase August — 
381, 1896. | | | (EB. M.R,) 


| This case involves the NW. 4 SE. 4). Seay 30, T. 63° N., Rk. 11 W,, 
Duluth: land district, Minnedots,’ and is before the Department: upon 
appeal by the State of Minnesota from your office decision of February 
4, 1896, denying its opp ion for 2 ‘hearing to: determine the. charac- 


- : ter of this land. 


7 The record. shows tbat on. September 23, 1895, William Craig. flea 
-Portertield scrip for this land and on November 18, 1895, ie ohn C. J udge, 


/-1814—vou 23 20 - 
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as agent and attorney of the. State of Minnesota, filed his application 
for a hearing to determine the character of the land. 

The act of March 12, 1860 (12 Stat., 3), extends to the States of Min- 
- nesota and Oregon the provisions of the act of Pepin: 28, 1850 
(9 Stat., 519). 

The township plat was filed in the local office on J uly 20, 1885, and . 
according to the field notes and the plats of that eauEyey) this land is 
returned as agricultural and not as swamp land. 

In the application for a hearing various atiaavits are submitted on 
the part of the State as a basis for ordering the hearing petitioned for. 
These affidavits are to the effect that in 1881 and at various dates sub- 
sequently, this tract was on the date of such survey or examination, of 
a.swamp-land character. Your office decision held that the showing 
made was insufficient: upon which to order a hearing. 

On April 10,1888, Dr. L. J. Woollen, chief of the swamp land divi- 
sion, as special aon reported to your office the result of his investiga- 
tion as to the character of certain lands in the Duluth land district, 
which had been selected and reported to your office as inuring to the 
State under the swamp land act of March 12, 1860. In his report he 
stated that from the evidence presented therewith the fraudulent char- 
acter of the survey is clearly shown, and made out in the following 

townships: 


Township 63 north, 11 west; 
x4 62 ve 11 ee 
ce 63 ce 10 ce 
sé 62 4 10 cé 
6é 52 CE ye ce 
_ &é 61 «6 Oy « o 

In particularizing his report he says: 

The numerous cases of conflict arising in said township against the swamp claim 
wherein the dry character of the different tracts claimed as swamp is clearly shown. 
by sworn evidence, indicates that the survey of said township was made in a fraudu- 
lent manner.... There is one tract of fifty acres that was patented to the State 

of Minnesota in 1883 as swamp land which was shown to be swamp by the field 
notes of survey which was high, dry, and hilly land. - This tract is specially 
valuable for iron ore and I was informed by a party ive: near it that the tract was 
probably worth one hundred thousand. dollars. From all the information I could 
gather I came to the conclusion that surveys made prior to 1880 and 1881 are in the 
main correct, but that surveys made since that date are mostly fraudulent and unre. 
liable in those townships where there is valuable timber and iron ore. 


He therefore recommended that in those townships in the Duluth 
district’ where the surveys had been made since the date above men- 
tioned, that the State be required to take her swainp land by agents in 
the field instead of by the field notes as theretofore and 


that all approvals of swamp land heretofore made for said townships, which have 

_ not been patented, be revoked and cancelled... To continue patenting lands 
to the State by the field note readings in such townships would be a great wrong to 
the government and to those settlers who wish to make homesteads on agricultural 
land that, under the BiSeERt system, is pOPApoNE Ny shown by the field notes to be 
swamp and overflowed. 
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Your office letter of April 28, 1888, transmitted Dr. Woollen’s report. 
_ to this Department and éoncaned in his recommendation that all - 
approvals of swamp lands which have been selected under surveys: 
made-since 1880 and not patented, be revoked and that the State be 
required to make swamp land selections by agents in the field instead — 
of in the manner previously followed, and acting upon this report the 
then Secretary on March 2, 1889 (L. and R. 174, page 438), said: 

I am of opinion that the affidavit accompanying the report of Dr. Woollen fur 
nished sufficient evidence that the surveys upon which the selections of swamp lands 


were approved were wholly unreliable, if not false and fraudulent, and that such 
unreliability could only have been due either to fraud or palpable mistake. 


The recommendation of: your office was accordingly approved, the 
approvals of the selections of swamp lands, based on the field notes of’ 
the alleged fraudulent surveys made since 1880 were revoked, and the 
State was required to make future selections by agents in the field. 

This tract of land is situated within one of the townships mentioned 
by Dr. Woollen. It is apparent from reading the report of Dr. Wool- | 
len that the fraud of which he complains was in representing dry land 
to be swamp land: and that this fraud was brought about by certain 
corporations having become interested by reason of. purchase from the 
State. In this particular, only, in so far as I have been able to learn, — 
was the survey of this township now under consideration, deemed 
fraudulent. There is no allegation that this survey was not actually 
run; on the contrary, so far as this tract is concerned, the exact 
opposite appears to be the case. 

In the affidavit of Reuben F. McClellan, who testified that in ais 
month of December, 1895, he was detailed by the land commissioner of 
the State of Minnesota to make a careful and correct survey and exam- 
ination of the tract of land, he avers that a | 
on and during the 13th, 14th and 15th days of December, 1895, he ‘iat eaieeal and 
correct survey and examination of said land, and that the plat attached is a correct. 
plat of said survey of said land as made by deponent, and that the memoranda attached 
to said plat are correct notes of said survey, and that part or portions of said lands 
marked and indicated on said plat as dry land, was, at the time of such examination 
and survey, in fact dry land and that every part and portion of said tract of land 


- other than said part and portion marked as dry land on said plat.was, at the time of 
such examination and survey, wet and overflowed land. 


The following appears in his field notes: ‘ Found all trees standing 
noted in the United States survey.” 

The other element entering into the survey pane that of the char- 
acter of the land as represented by the field notes, it has already been 
‘noted that the only objection to the correctness of such representation 
lies in the return of land actually dry i in Hay, as being of a swampy — 
nature. * 

The rights of the State of Minnesota attached to. this Jand in 1860, | 
on the 12th day. of March, or not.at all, and it was the character of fie 
Jand upon that date which determined the question as to 0 whether the 
rights 0 of the State of Minnesota vested. | 
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’ There: is no affirmative showing in this record whatever that the land 

: was of the character contemplated by the act une a, at the date oF its 
passage. : 

. The approval of a poveenment map of survey itch represents land 
_to be of any specific character is the making of a prima jacte case which 
‘has to be overcome and rebutted by the affirmative showing of the 

petitioners. It is true that the correctness of the survey has been | 
_questioned, but two facts are apparent in so far as they apply to the 
- tract involved, and those are that the survey was actually made upon 
_the face of the earth, and that the only objection to the survey of these 

townships was that hind was returned as swamp which. was, in fact, 
Of an agricultural character. , There has never been, so far as I have 
“ibeen able to ascertain, any question that lands reported as agricultural 
were in fact now of such character. From plats furnished by the peti- 
‘tioners, it appears that there is a creek running through this forty acre 
‘tract, which has ten feet of mud in it. Possibly, in the lapse of time 
-since 1860, now exceeding one-third of a century, that stream may have 
ibecome filled up, overflowing its banks and has changed the character 
-of this land, However that may be, it is sufficient to say that in the 
-absence of an affirmative showing that the tract was of the character 
contemplated in the acts of 1850 and 1860, at the date of the passage 
of the latter act, the Department would not be justified in ordering «a 
‘hearing to determine this question. 

The act of March 12, 1860 (12 Stat. ae which was substantially 
re-enacted in section 2490 Revised Statutes, provides that selection of 
-Jands by the States shall be made within two years from the adjourn- 
‘ment of the State legislature, after notice by the Secretary of the Inte- 
-rior to the governor of the State, that the surveys have been completed 
and confirmed. This survey was made in 1885, The State asked for 
a hearing to determine the character of the land in 1895. What was 
the effect of the requirement that the selection should be made within 
two years after notice? Was it meaeeon and imperative, or sinply 
- directory ? | 
Endlich on the Interpretation ee Statutes (612, Sec. 433), says: 


Ii has indeed been said that no rule can be laid down for determining whether the 
command is to be considered as a mere direction or instruction involving no inval- 
_idating consequence in its (disregard, or imperative, with an implied nullification for 
disobedience, beyond the fundamental one that it depends on the scope and object 
of the enactment. It may, perhaps, be found generally correct to say that nullifica- 
- tion is the natural and usual consequence of disobedience, and that where an act 
requires a thing to be done in @ particular manner, that manner alone must be 
. adopted. 7 


And again in Section 436, in speaking of intervening adverse rights 
- whose standing is being injured by the wrongful congue of puke 
officials, it is said: 7 7 , 


Ina word, where a statute fixes a time within which’ public officers are to perform _ 
“ gome acti touching the rights of others, and there is no substantial reason apparent 
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from.the statute itself, from other statutes; or from the consequences of delay—e. oe 
‘a wrong to the intervening rights of third parties—why the act might not be as well. 
done atter the, expiration of the period limited as during ‘the same, or indicating 
that the legislature intended it should not. be done at all if not within that ‘period, 


the latter will, as regards third persons, be treated as directory, and the fixing of. it: 


will not invalidate or prevent official acts, under the statute, after the: expiration of : 
the preseribed period. . . . 

‘Itis not necessary in this case to pass upon the question of whether: | 
the failure to select or attempt to select within the two years prescribed. 
by the statute determines the rights of the State of Minnesota. The: 
only question here to be considered is, that intervening adverse rights. - 
having attached, whether the San att for a hearing by the State: 
looking toward selection, shall be considered.‘ 

-Iam of opinion that the clear intent and meaning of the act requir=, | 
ing the selection to be made within two years after notice of the survey,, 
was a requirement inserted by the legislative will in order to protect. : 
citizens of the United States from just such annoyances as that pre- 
sented by this proceeding in behalf of the State of Minnesota. : 
. This tract of land was returned by the public survey as agricultur als: 

the citizens of the United States had a right to act upon the faith of, 
that return and especially when the two years within which the State, . 
-of Minnesota. was entitled to select the tract had passed with ne. 
attempt: upon its part to make any claim under the act of 1860 in its. 
behalf, any citizen of the United States had a right to assume that neo. 
such claim would in fact be made, and without in this. decision holding: 
that the State of Minnesota could not thereafter make a claim under 
the swamp act ‘to this tract of land, it is sufficient to say that having 
_ failed to do so within the time prescribed by the statute, its deferring 

such an attempt at selection until this time was. at its own risk, and. 
that in the presence of an intervening bona fide adverse claim this 
Depar tment will not now entertain that contention. 

It is not enough to say that the grant in behalf of the States of 
_ Oregon and Minnesota contained in the act of 1860, was a present. 

. grant, and therefore conveyed the title to all lands which were in fact 
of .a swampy character on the date of. the passagé of that act March’ 
12, 1860. , 

ak grant must have definiteness and precision, and there is and could 
be no definiteness and precision until selection. To say that thirty-five | 
years after’a grant of swamp lands had passed within its domain, that 
a State can assert title to a particular tract of land, is to say that there- 
is actually no bar of time within which such selestion can be made, and 
there would be no such thing as quiet, peaceable possession of real 
estate inside the State of Minnesota, for fear that now or hereafter, the | 
State of Minnesota might undertake to prove any given tract npn : 
ented, was in fact swamp, and inured under its gr cae 
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- The State denies the reception of notice of the making and confir- 
mation of the survey but your office decision. states: | 

The State accepted i in 1885, the list of selections of lands in this township made 
by the United States surveyor-general and known as list No. 54. Whether any actual . 
selection list was filed by the State authorities as the basis of this list by the sur- 
veyor-general, or whether the surveyor general upon return of the field notes simply 
listed to the State, as swamp, all lands so shown, does not appear. But however 
that maybe it is admitted that a copy of the said list of selections was furnished the 
proper officer of the State having charge of its land matters.. The State by accept- 
ing the list tendered, adopted it as ker own and made it on her part a segregation in 
said township of the swamp from the dry lands. . 


This would appear to be sufficient to dispose of the question of notice. 

In consideration, therefore, of the failure of the petitioners in this 
case to make out any showing whatever of the character of the land in 
1860, the date at which the rights of the State attached, or failed to 
' attach, and of the fact that this survey was actually wade and its cor- » 
rectness in reference to its returns of dry land has never been ques- 
tioned by this Department, or any one else so far as the Department is 
aware, and the fuct that the survey as run has been identified by the 
petitioners themselves as a correct survey of the tract, and in consid- 
eration of the long lapse of time between the period at which the rights 
of the State of Minnesota attached, or did not attach, in consideration 
of this silence of the State and the intervention of bona fide adverse 
rights, for the above reasous and those so foreibly and logically set out 
in the opinion of the Commissioner, I affirm his decision. 


RATLROAD LANDS—SECTION 4, ACT OF MARCH 3, 1887 . 


DaILy v. MaRQuEetrTE, Hoverton anp OnronaGcon R. R. Co. ET 
L. (ON REVIEW). 


By the certification of lands under this grant they are as fully separated from the 
public domain and removed from departmental control as though patent had 
issued therefor. | 

A congressional declaration of the.forfeiture of lands granted to aid in the construc- 
tion of a railroad, for failure to construct the road in accordance with the grant, 
is also, in effect, a declaration by Congress that certified lands so forfeited, were 
‘‘erroneously certified,” and the Department will not question such declaration 
in construing the provisions of section 4, act of March 3, 1887. . a 

A declaration of forfeiture as to the unearned lands within a railroad grant requires 
an adjustment of the grant in order to determine what lands were restored to 
the public domain by the act of forfeiture, and the determination of such mat- 
ter is an “adjustment” within the meaning of section 4, act of March 3, 1887. 


Assistant Secretary Reynolds to the Commissioner of the General Land 
(W. A. L.) Office, September 2, 1896. (V. B.) | 


On September 5, 1894 (19 L, D., 148), this Departinent decided the 
ease of Daily »v. Marquette, Houghton and Ontonagon Railroad Com- 
pany and the } Michigan Land and Iron Company, wherein it was held 
that the application of Amasa Daily, to make entry of the 8.4 of the 
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NE.4 and the HE. 4 of the SE. 4 £ of Sec. 17, T..50 N., R. 34 W., Mar- 
quite: land office, should be rejected ; and that the Michigan “Tand 
and Iron Company, vendees of said railroad company, should be 
allowed, at thé proper time, to make purchase and entry of the land 


-- . in question, under the provisions of Sec. 4 of the adjustment act of . 
- March 3, 1887 (24 Stat., 556). 


OA motion for review. aa reversal of that decision is now before me, 
A number of specifications of error accompany the motion; but they 
are all subordinate to what counsel for movant, in their first brief, say. 
are “the clear cut” and only questions presented by the motion, viz: 
“Ts this alleged. purchase from the Marquette, Houghton and Ontona- 
gon Railroad Company, and are these lands, within the ‘purview of ? 
Sec. 4 of the act of March 3, 1887?” 
‘The question as to the character and condition of the inal which — 
-could be purchased under the provisions of the adjustment act of 1887 
was carefully and fully discussed in the case of Pierce v. Musser- 
Sauntry Company (19 L. D., 136), and the right of a corporation to 
purchase, as a citizen, ander: the provisions of said act, was also dis- 
cussed and determined in the case of Telford v. Keystone Lumber Com- — 
pany (ib., 141). A careful. consideration of the arguments on these 
questions presented anew, and of the authorities cited to sustain. them, 
on. this motion, fails to persuade me that there was error in the deci-. 
_ sions referred to, or in the former decision in this case, on the same 
-. points. Both of the questions presented in this motion must ther efore 7 
be answered i in the affirmative. | 

And having so recently discussed and sere the ieciibiie 
involved, it is not.deemed necessary to say more in relation to them at 
this time. 

Whilst, because of the full discussion already had of the two pr inci- 
pal questions involved, it may not be desirable to say anything more — 
in relation thereto, there are minor points presented in the briets of | 
Daily’s counsel which it may be well to refer to. : 

(1) It is said that the lands in question were never certified to the 
State for the benefit of said railroad, and therefore cannot have been 
‘“ erroneously certified ;” that the only certification made was by what 
was then known as * information lists,” which did not and were not 
intended to convey title. 

The answer to this may be found in the case of the Lake Superior, 
&e., Company v. Cunningham (155 U. S., 354, 375), where, in passing - 
00n a like certification under the same act, as about the same time 
and under very similar ciroumstances—detinite location of a road, which 
was hever built—the supreme court says that such certification “ iden- 
tified and set apart” the lands granted to the railroad company by the 
act. Continuing, the court Says— 


\ 


By that identification and certification those lands were eine scdaraied from . 
the public domain and as fully removed from the control of the Land Depar tment 
a8 ee they had. been already ans to the State. 
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(2) Counsel urge that, if, however, it should be held there was a 
certification of the lands to the State which passed title, said lands, being 
of the granted lands, then they were properly and not “erroneously 
certified,” and are not therefore within the terms of the adjustment act. 

There mene be some force in this contention if the road had. been 
built opposite to the lands prior to the passage of the forfeiture act of 
March 2, 1889 (25 Stat., 1008). The grant was a present one, subject. to 
for feiture for failure to build a road within a specified time. ‘The road. 
not having been thus built, Congress declared the forfeiture of the lands 
opposite the unconstr acted portions of the road, among which lands” 

thus forfeited are those in controversy here. It therefore necessarily 
results, in view of.this forfeiture, that Congress declared that said 
lands were ‘ erroneously certified ; >? and this al tment may not: 

question that declaration, 
Section 4 of the adjustment act declares that, as. de ‘lands so errone- 
| ously certified, which have been sold by the grantee company, qualified 
- parties, who pavenased them, shall be entitled thereto, upou making 
proof of the fact of purchase, within such time, and under such rules,. 

_ as may be prescribed by the Secretary of the Interior, “after the grants 


respectively shall have been adjusted.” And counsel for Daily insist 


that, the lands involved having been forfeited and restored to the public 
domain, by the act of Congress, the adjustment of the grant, required | 
by section 4 of the act of 1887, previous to entry thereof by the pur- 
7 chaser, is not necessary or possible, and therefore the lands in question: 
are not in the category of lands which may be eis under said 


section 4, 


I do not concur in this view. Ov the contrary, it is my opinion that, 
in order to ascertain what lands were forfeited and what were not for- 
feited by Congress, an adjustment of the railroad grant was necessary. 
To the extent of this ascertainment this adjustment was made, when _ 
the terminal or end lines of the grant were established at L’Anse by 
departmental decision. To that extent, and so far as the lands in con- 
troversy are concerned, that adjustment is final and conclusive, and the 
want of it is no jonger an obstacle in the way of the consummation of 
_ purchase by the Michigan Land and Iron Company within a reasonable 

_ time after the promulgation of this decision. | 

It is alleged by counsel for Daily that the cca from the railroad 
company by the Michigan Land and Iron Company ‘was not made. in 
good faith, and that the stockholders of said company are aliens and 
non-residents, and therefore the purchase should not be permitted, _ 

It is a well settled rule that the judgment of this Department is not 
- to be delayed by mere allegations of this general character, aud especi- 
ally were there has been an abundance of time to sustain Chieti by affii- 
davits or other testimony. | 

Reviewing the whole case, and all the arguments presented, the — 
motion for review is denied, and the papers are sent to you. 
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. You will notify the parties in interest hereof; and inform the Michi- 
gai Land and Iron Company that,.the grant having been adjusted, as” 
to the land in question, that company will be allowed thirty days there- 
after within which to present proper: proof and make-entry.of the land | 
‘mm controversy, in accordance with the provisions of the circular of Feb- | 


ruary 13, 1889 (8 L. D., 348), so far as the same is applicable to their... ; 
case; a duly certified copy of their act of incorporation, under the laws — 


of the State of Michigan, will be peocpied by you, as the pen of .citi-- 
zenship required by the circular. , 
— Instead of rejecting at once the application of Daily the same: ‘may é 
be held in abeyance for the present.. If the Michigan Land and Iron 
Company make the necessary proof and entry within the time required,.. 
then Daily’s application will be finally rejected; otherwise he may: be. 
allowed to make entry of the tract applied for. . 
_ . Upon entry being made of the lands by. the Michigan Land and ir on... 
Company, payment therefor will be required of the Marquette, Hough-. 
ton and Ontonagon Railroad Company, and you will demand of said - 
railroad company the payment of an amount equal to the government: 
price of similar lands, as prowneds for in section 4 of the act. of 1887, 


«Supra. 


In case of the refusal or néglect of the railroad company’ to make the 


_. payment; as above specified, within ninety days after the demand, you ; 


will report their action to this Department, transmnitting a sufficient. 
record to be sent to the Attorney-General, that he may cause suit to be. 
brought against said company for the. Sonn | , 

Thus modified, the former decision of the Department is adhered | to.- 


ROMAINE 9. NORTHERN Paciric R. BR. Co. 


On motion for review r of departmental. decision of June 9,.1896. (22 
L. D., 662) the new question raised thereby, as to the validity of the: 
company’s selection, is referred. to the General Land Office, for: consid- 
eration and decision. . | 


| PRACTICE—PROTEST—SCHOOL LAND—MINING CLAIM. | 
(Stare or Monrana v. Stuver Star Mrnine Co.. 


A enoteet filed by a State against the Allowanne of an entry sound be corroborated - 
in accordance with the rules of practice. 
In the exercise of its proper supervision over the disposition. of the public fans the 
Department may waive questions affecting the regularity of proceedings Delows: 
and render such judgment as seems just and proper in the case. - 
Where a mineral entry has been. allowed on'a school section the protest of the State 
will not be considered with a view to a hearing, in the absence of a definite alle-: . 


gation that the land was in fact not mineral land, or known to be such atthe 


‘ date the school grant attached. 
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Assistant Secretary egnolas to the Coiinianionse of the General Land 
- Office, September 11, 1896. | (W. M. W. \2 


The State of Montana by its attorney general has appealed from your. 
office decision of April 5, 1895, rejecting the protest of said State 
against the issuance of a patent apo mineral. eney No. 84, Bozeman, 
Montana, land district. 

The record shows that on October 8, 1891, the Silver Star Mining : 
Company made entry No. 84 of the Silver Star edo, which was situated - 
almost wholly within Sec. 16, T.4 N., R. 1 W. Bozeman land district. 

By your office letter of October 97, 1892 , the State of Montana was 
allowed thirty days in which to show cause why said mineral entry 
should not be passed to’ patent. | 

On March 8, 1895, your office again directed the ae and receiver 
of the local land office at Bozeman to give notice by registered mail to 
the State of Montana of your office decision of October 27, 1892. 

On March 13, 1895, the receipt of notice of the aforementioned 
decision was acknowledged by the State Board of Land Commissioners 
of the State of Montana, and the matter was referred by said board to 
the attorney general of said State for appropriate action. | 

On April 18, 1895, the State through | its aLYORDES general filed 1 in the 
local office the followin g: 

1. The State elects to contest the soutien made by James W. Prouard, fora - 
portion of section 16, Tp.4 N., R.1 W., upon the grounds that said James W. Prouard 
has not complied with the law in filing and posting his original notice of location 
of the land in controversy. 

2. That the notice was not posted in the manner.provided by law. 

3. That no vein or lode has been discovered upon said land. | 

4, That the claimants and locators of said Silver Star Lode Claim have not 
expended upon said claim the amount required by the statute for eee onmens and 
Tepresentation. 

5. That the claim has not been represented by the said cla imant, or by any person 
for him, in accordance with the laws of Congress and the law of the State of 
iMiotisanne 

6. That said land is more valuable for aericultural purposes than for mineral . 
purposes. . 

By letter of March 19, 1895, the local officers transmitted to your 
office the paper filed by said ae 
| On April 5, 1895, your office dismissed said wiotant for ie reason 
_ that it-is not sworn to nor corroborated, as required by Rules 1, 2 and 

5 of the Rules of Practice. _ | 

The State of Montana appeals. 

The appellant assigns the following errors in the decision appealed 
from: 


(a). That the action of the Commissioner in this case is pee to the best. 
interests of the State of Montana, ; 

(db). That the Commissioner erred in holding that the State of Montana i is required | 
to verify a protest filed in cases like the one aes consideration. | 
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(c). The Commissioner erred in folate that it is necessary for the Staite of Mon- 
tana to corroborate its protest. 
(d). The Commissioner erred in holding that Rules one, two, and three (1,2 and 3) 
of the Rules of Practice are applicable to, 0 or control, the sta e or Montana i in cases of 
this character. 
The first tiestion to- be determined is, whether Rules of Practice | 
one, two and three properly apply to a proceeding initiated by a State. 
The Rules of Practice were made for the purpose of aiding the land | 
department in the orderly disposition of the public lands under the 
laws of Congress. _ Their requirements are reasonable and tend to aid: 
the department in arriving at just conclusions in controversies arising’ _- 
between adverse claimants for the public lands. Wherever a State 
seeks to become a party litigant there seems to be no just reason why 
it should not be required. to place itself in the same position as other. 
litigants in order to have its rights determined. The State necessarily 
‘Toust act through its officers and agents. While its chief law officer 
may uot be in possession of the facts to such an extent that he can of 
his personal knowledge verify the State’s protest, he surely can procure 
the corroboration from parties who are conversant with the facts, and 
who can verify the facts set forth in the State’s prot from ue sonal - 
knowledge. 
In the case of the ‘State of Montana v. . Bayliss (22 i D.. 629) the 
Department held that a protest filed-by a State against the allowance 
of an-entry should be corroborated accordiig to the Rules of Practice. — 
_ There is no sufficient reason presented i in a case at bar to cal for any © 
_ change in the holding in that case. 
It was held in Pike’s Peak Lode (14 L. D. 41), that iene excercise 
_of its proper. supervision over the disposition. of the. public lands, the 
Department may waive questions affecting the regularity of proceed- 
ings below, and render such judgment as seems just and proper in the © 
case. Under this authority the sufficiency of the allegations of the 
State’s protest against said mineral entry will be considered. 
~The only grouud upon which the State appears to make any claim 
adverse to the mineral entry must arise out of the fact that the land 
involved is situated ‘ in section sixteen. | 
By sectiou\10 of the act admitting Montana into the Union n (25 Stat., 
. 676-679), sections sixteen and thirty-six in every township were pranted 
_ to said State for the support of common schools. | B a4 | 
— Section 18 of said act provides: | 
That all mineral lands shall be scompied fr om the ovants made by this nok Bat 
_ if sections sixteen and thirty -six, or any subdivision or portion of any smallest sub- 
. division thereof in any township shall be found by the Department of the Interior 
to be mineral lands, said States are hereby. authorized and empowered to. select, in 
legal subdivisions, an equal quantity of other nnappropriated lands, in said States, 
in lieu thereof, for the use and benefit of the. common schools of said States. 
By act of February 28, 1891 (26 Stat., 796), Congress amended sec- - 
tions 2275 and 2276 of the Revised Statutes providing for the selection: 
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- of lands for educational purposes in lieu of those appropriated for other 
purposes. The Department issued instructions under this act on April’ 
22,1891, in which it was held that said amendatory.act superseded - 
the provisious of the act of February 22, 1889 (25 Stat., 676, enabling 
the people of North Dakota, South Dakota, Montana and Washington 
to fori constitutions, etc.), in so far as they are in conflict with said — 
amendatory act of 1891, aud that school lands provided for in the act of | 
1889 should be mdimitister ed and adjusted in accordance with the-later . 
legislation. See 12 L. D., 400. In so far as the right of the State to 
select lands in lieu of mineral lands in sections sixteen and thirty-six 
there is no couflict between the act of 1889, supra, and the act of 1891.- 

It must be remembered that the entry was allowed and the money — 
paid to the government for the land embraced in it in 1891; that this 
controversy arises on the application for a patent. | 

_In the absence of objections by the State, the proofs preceding the 
entry and its allowance. by the land department would be a sufficient 
finding of the Interior Department that the land embraced in such 
entry is mineral land and would form a proper basis for selecting other _ 
lands in lieu thereof. If the State insists that the land in question was . 
in fact not miiféral land and known to be such at the date the school 
grant to the State attached, then a hearing should be ordered to deter- 
mine the fact as to. the character of the land at that time. 

As to the sufficiency of the State’s protest, if the land in question was 
mineral in character, the allegation that eons was not posted in the . 
manner required by law would be wholly immaterial as far as the State 
is concerned. 

This disposes of the first and second sian of the soteae for if the | 
land. was in fact mineral and known to be so at the time the grant to 
the State took effect, it is immaterial to the State whether the entry- 
man complied with the mining laws of the United States or not. This 
question is solely one between the claimant and the United States. 

The third ground is insufficient, for the reason that the land may in 
fact have been known to be mnineral, and still no vein or lode been dis- 
_ covered thereon. 
As to the fourth and fifth grounds, their situations are aot capone 
to raise any question that concerns the State or could in any way affect, 
its claim to the land. The sixth and last ground is that the “land is. 
more valuable for agricultural purposes than for mineral purposes.” | 
This language is too indefinite to properly be coustrued in such a 
manner as to embody the claim that the land was in fact not mineral . 
land and known to be such at the date the school grant to the ed 
attached... 

For these reasons the State's oe must be dismissed. . 

However, if the State so elect it may, within thirty days from 
notice of this decision, file a new protest, duly corroborated, specific- 
ally alleging facts showing its claim to theland in question, andi In Case , 
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it does'so, then your office will. direct that a; hearing be had: to deter- 
mine the rights of the State to the land in-question. If the State fails — 
+ to file its claim within the time named, and there is no ) other objection, | 
the entry will be passed to patent. 
The judgment Apresod from is accordin gly) modified. 


— 


LOUISE M INING COMPANY. 


M otion for review of departmental decision of June 9, 1896 e 22 L.D., 
ee denied by Assistant Secretary Reynolds, September 11, 1896. — 


— 


‘SECOND CONTEST— _COMPLIANCE. WITH. LAW DURING PENDING | 
CONE SSE: 


JoaNson Br AL. 2. Sacre BT AL. 


OA second contest may be properly. entertained on a charge that the entryman has 
failed to comply with the law since the hearing i in the former suit.. nd 


| A Assistant Secretary Reynolds to the Oomiones of the Gener al a: 
| Office, September 11, 1896. en One RB.) , 


This case ener the NW. 4 and the NE. £ of section 7,7. 48 N., B. 
8 W., Ashland land district, “Wisconii, The record. shows that on 
“February 23, 1891, Abraham Johuson. made: homestead entry of the 
NW. 4 of the above described land, and on February 24, 1891, Owen R. 
_ Tracey made homestead entry for the remaining funnies section | 
- Henry M. Smith and Thomas Lowe filed affidavits of contest alleging 
prior settlement under the act of September 29, 1890 (26 Stat., 496), 
- which gave preference rights of entry to settlers upon these lands, and. 
thereupon such proceedings were had which culminated in departmental | 
. decision of October 18, 1893 (17 L. D., 454), canceling the entries of | 
Johnson and Tracey, which action was affirmed on none 16, 1394 ee | 
L. D., 409). | 

May 30, 1894, Lowe and Smith made poeta entries, the former 
of the N. 4 of the NE. 4 and the N. 4 of the NW. 4, and the latter of 
the 8. $ of the NE, 4 and the S. 4 of the NW.4 of au section, town- 
Ship and range. 

On June 6,1894, Johnson and Hiraeey filed affidavits of contest a gainst 
. the entries of howe and Smith, in addition to affidavits made in the 
latter part.of May, 1894. The register and receiver denied the appli- 
cations, and upon appeal your office decision. affirmed their action, which 
‘action was affirmed by the Department on February 4,1896. A motion 
for review having been filed, and having -been entertained, the case is 
before the Department for final adjudication. 

In the decision complained of it was said: 


This Department has decided that Smith and Lowe were entitled to enter the lands 
in controversy. within six months after September 29, 1890, the date of: the act. That 
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- question is no longer an open one. - It is res judicata. But when they offered to exer- 
cise their right, they found that the lands had been entered by other parties, and. 
being thus segregated from the public domain were beyond their present reach. | 
While they remained so segregated, the lands were no longer public. They were not — 
available either for settlement or entry, and Lowe and Smith could not rightfully 
maintain residence thereon. To have done so would have made them trespassers 
upon the rights of Johnson and Tracey, who were entitled to sole possession and occu- 
pancy so long as their entries remained of record, 


An examination of the affidavits of contest discloses that those filed 
on June 4, 1894, are, when taken by themselves, insufficient upon which 
to base a ‘aa ment ordering a hearing, but when coupled with those 

‘made on the 24th or 25th of May, 1894, it appears that they contain a 
charge which justifies the Department in taking such action. The affi- 
davits when so considered together are equivalent to stating that since 
the former contest the entrymen have not complied with the law with 
reference to the maintenance of residence and cultivation as required, 
nor can it be said that this matter is res judicata, for the reason that 
the only matter adjudicated was up to the former hearing, and nothing 
that may have transpired showing non-compliance with the law since, 


has been, or could have been, adjudicated by that decision. 
Itis a familiar doctrine of this Department that he who claims a 


right of entry by reason of prior settlement can not defer the establish- 
ment and maintenance of residence until the allowance of his applica- 
tion to enter, This doctrine was laid down in Hall v. Stone (16 L. D., 
199), where the Department held, anter alia: 


A homesteader who claims priority of right by virtue of an n alleged settlement, 
must comply with the settlement law and can not defer the establishment and main- 


tenance of residence until the allowance of his application to enter. 


This was again asserted in McInnes et al. 9. Cotter (21 L. D., 91 i 
where it was held (syllabus): 


One who claims the right to make a homestead entry on account of priority of set- 
_ tlement must show that the alleged settlement was followed by the establishment 
and maintenance of residence. : 


See also, to the same effect, Foote v. McMillan (22 L. D. ., 280). 
There is contained in the answer of the defendants to this action a - 
prayer for the dismissal of the appeal taken from the Commissioner’s 
decision prior to the rendition of the judgment now sought to be re- . 
viewed. In view of the apparent sufficiency of the causes of action 
alleged by the petitioners, and the allowance of the appeal by the Com- 
missioner at the time, for reasons that appeared just and se to him, 
that question will not now be passed upon. 
The petitioners will bear the expenses of this cavagl and it is better 
that the defendants be put to the annoyance of another trial than that 
these petitioners, who appear to be residents upon the land, should : 
lose this opportunity of proving what may be their valuable rights. 
The petition is therefore granted, and you will direct that a hearing 
be had to determine the matters presented by the affidavits of contest. — 
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Gowpy ET AL. vw. KISMET cae NENENG Co. 


‘Motion for review of departmental decision of May 23, 1896, 22 L. D., 
624, denied by Assistant Secretary Reynolds, September Li, 1396. 


PORTERFIELD SCRIP_UNSURVEYED LAND. 
Hosmer V DENNY BT. AL. 


| Portertield scrip ‘is locatable only upon ae that have. been surveyed under 
authority of the government. o | 


Assistant Secretary Reynolds to the ‘eta of the rer ioe 
| Office, September 11, 1896. . (W.M. W. a , 


The case of A. A. Hosmer against A. A, Denny et al. has been con-. 
| sidered, on appeal of the former. from your office decision of December 
13, 1894, rejecting his application to locate Porterfield scrip upon a 
cerca frat of land alleged to -be located between the meander line of 
donation claim N o. 40 patented to Arthur A. Denny and the township — 
meander line of Elliott’s Bay, as.shown by the survey of township 25 
N,, range 4 E., Seattle, Washington, land district. 

On July 1, 1889, Hosmer, the claimant, made his application to ibe 
allowed to locate Porterfield scrip warrant No. 23 upon the land in 


controversy, describing it as follows: — 


Beginning at the government meander corner or evidence post on tiie 6th standard 
_ parallel.2.96-chs. west of the standard corner to Secs. 31 and 32, town 25 N., range 4 
east, Will. Mer. in the Territory of Washington; thence along government méander | 


%% line north 42° west 25 chains; thence north 49° 30’ west, 29.53 chains (here intersect- 


ing west boundary line A. A. Denny’s donation claim No. 40); thence along the west 
boundary of the A. AJ Denny donation claim No. 40, south 50° 45/ E., 34.14 chains: Ae 
thence south 38° 15’ east, 17.68 chs. to southwest fractional corner of the A. A,” 
Denny’s claim No. 40; thence §, 38° 22’ east, 2.59 chs., to place of beginning in sec- 
tion No. 31, township No, 25 north of range 4 E., , +. . containing 3.02 acres. 


On July 19, 1889, the local officers men Hosmer’s epee on 
the following ‘grounds: : | 


“1, There is no such tract of land shown on is ‘records of this office as public 


sae of the United States. 
. Thatif there [is] such a tract of land it is not surveyed pails land of the 
a States and therefore not subject to location of the class of scrip known | as 


_ Porterfield scrip. | 
3. Said tract is sbeupied land within the corporate limits of is city of Seattle, 


and therefore not subject to the location of the class of scrip described. - 


The applicant appealed to your office. 

On June 28, 1890, yous office affirmed the judgment of the eee 
and receiver. | 

- Hosmer appealed to the Peparenients. 

On July 23, 1892, the Department found that “ there are interested 
parties in possession ” of the land in controversy ‘who have had no 


320 DECISIONS. RELATING TO THE PUBLIC. LANDS, 


notice of ounens said application,” and thereupon directed that a 
hearing be ordered “to determine the true status of the land applied . 
for,” with notice to Denny. and all panes! in interest and In possession — 


of said land. 

The hearing was held betes the register and tensor, after notice to 
the several parties claiming an interest in the land in controversy. 

_ A. A. Denny, in his answer to Hosmer’s application, alleges that: 

He is the same person who located, made proof upon and received the patent to 
donation entry No. 40, and that said donation claim includes the land in controversy. 

2. He alleges that there is no such tract of land shown on the records in the office 
of the register and receiver of the United States Land Office at Seattle, Washington, 
as public land of the United States. 

3. He alleges that if there be such a tract of land that it isnot surveyed public 
land of the United States. 
4, He alleges that said tract described j is Within the corporate limits of the city of 
~ Seattle, and it is occupied, and extensive improvements have oS made thereon 1 in 
aid of commerce and navigation. : 


- ‘He further alleges ownership in fee in certain lots in the city of 
Seattle, which are included in a portion of the tract covered by Hos- 
“mer’s application. 

These issues are substantially pene ed by. divers other parties t to the 
_ record. 

The register and receiver rejected Hosmer’s application, and ae | 

~ appealed to your office. | 
On December 13, 1894, your: office affirmed the i aera of the local 
officers. 

Hosmer appeals. | 7 
The assignment of errors connie seventeen specifications of alleged 
errors in your office decision; theretore it is smpracasauls to set them 
out in full in this opinion. , 

The testimony in the case is voluminous, covering over six nenidred 
pages of typewritten matter. It has been carefully examined and duly 
considered in connection with oral and written erent submitted — 
by counsel representing the respective parties. 

- The land in controversy lies between the meander line of the town- 
- ship survey and the meander line of the Denny donation claim. on 
Eiliott’s Bay, an armof Puget Sound. It is located in the limits of 
the city of Seattle, and has on it very valuable buildings. 
The rights of Denny under his patented donation claim and those 
_ holding under him, the rights of the State of Washington to tide lands 
on its borders, the effect of meander lines as affecting boundaries 
under the system of public surveys, and other kindred questions, have 
all been presented and argued by the respective parties. In.view of — 
the conclusion I reach in the case, it is wholly unnecessary to discuss 
or pass upon any of these questions. The only real, material, question 
to be determined is, whether under the law and facia disclosed in the 
. record Hosmer has the right to locate his Porterfield scrip. “upon the 
land described in his application, 7 a 
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_ The act of Con gTeSS under which the Porterfield scrip was issued (12 a 


Stat. , 836), required the Secretary of. the Interior to issue to the exec- __ - 


sitees of Robert Porterfield : a number of warrants equal to 6, 133 acres — 
of land, according: | 
to the usual subdivisions of the public surveys, in quantities not less than forty 
acres; to be by them located on any of the public lands which may have been or 
may he surveyed, and which have not been otherwise appropriated at the time of 
such location: within any of the States or Territories of the United States, where 
the minimum price for the same shall not exceed the sum of one dollar and twenty- 
five cents per acre; to be selected and located in conformity: with the legal sub- 
divisions of such surveys. 


_ Yhese provisions are plain and unambiguous. | The serip, or warrants, 
provided: for can only be located on public lands that have been sur-. 
veyed; that is, surveyed under the authority of the government, of the 
United States. The act specifically and clearly limits the selectiom © 
and location of such scrip to surveyed lands in conformity with the: 
legal subdivisions of the United States public surveys. | 
Whether lands have been surveyed by the authority of the ‘United: 
States is a question of fact that must be Conclaki very determined rom 
the records of your office. _ 7 
‘The Commissioner of the General Tand Office is charged winder the 
law and surveying manual, under the direction of the Secretary cf the 
Interior, with the performance of all executive duties appertaining “to — 
- the surveying and sale of the public lands of the United States, or in 


any wise. respecting sueh ae lands. - See Manual or Surveying, ae 


page 9, sec. 32. 

‘It is ‘elated by counsel for applicant that the Alscropaicice between 
the original survey of the township in 1856 and the survey of Denny’s © 
‘donation claim of 1860, as shown on the respective plats, amount to a — 
‘government survey of the land in question. This contention is not. well 


. taken. No such tract, lot, parcel, or other legal subdivision of land, 


appears on the original township plat, and it does not appear on the 
Denny survey as such lot or other legal subdivision of public lands. 
In fact, 1t could not. properly so appear on the plat of the survey of the. 
Denny claim, for the official authority for such survey was confined to 
marking the poundariés of Denny’s donation claim and conforming his 
lines as nearly as practicable to the then existing township surveys. 

_. Your office held in the decision appealed from that the land applied 
for is not public land; that it occupied ‘the position of tide lands on 
Elliott’s Bay and passed to the State of Washington under the doctrine 
announced in Hardin v. Jordan, 140 U.8., 3380, and other authorities, 
as well as under Frank Barrs, 10 L. D. 365, 

I concur in your reasoning, but at fine same time prefer to rest my 
decision upon the fact that the land applied for is not surveyed public 
land, and therefore under the law Hosmer can not be permitted to 
| ioc Porterfield scrip thereon. His application is dismissed, and your 

office decision appealed from i is affir med. 
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LAND VALUABLE FOR BUILDING STONE—ACT OF AUGUST 4, 1892. 
INSTRUCTIONS. 


In the exercise of the right conferred by section 1, act of August 4, 1892, a discovery | 
preceding the entry is necessary, and no right attaches in favor of ine entry man 
until he makes application to. enter. 


Seeretary "y Dmneien to the Commissioner of the General Land Office, August 
: : | 29, 1896. si (W. M. W.) 


By your onde letter of May 29), 1894, you submitted to the Depart- 
 mnent for. consideration three questions respecting the. status of lands 
- chiefly valuabie for building stone under the act of August 4, 1892 (27 

‘Stat., 348), and request such instructions as the Departnent may see 
_.proper to give under sald act. 

‘The purpose of your office communication is to secure a departmental | 
construction of section one of the above named act, and such construc- 
tion will be given without eeeuenae to answer seriatim the questions 
ws submitted. * al | 

The act of August 4, 1892, supra, is as follows: : 


: AN ACT to. authorize the entry of lands chiefly valuable for building suite under the siaee mining © 
. S laws. 


Be it ‘enacted me the wna: an d House of Representatives of the United Stutes of Ataerion 
in Congress assembled, That. any person authorized to enter lands under the mining 
laws of the United States may enter lands that are .chiefly valuable for fadidie 

‘stone under the provisions of the law in relation to placer mineral claims: Pr ovided, 
That lands reserved for the benefit of the public vehools or donated to any State 
‘ shall not be subject to entry under this act. 

‘Sec. 2. That an act entitled “An act for the sale of timber ead in the States of » 
California, Oregon, Nevada, and Washington Territory,” approved June third, eight- 
een hundred and seventy-eight, be, and the same is hereby, amended by striking out 
the words “ States of Californta, Oregon, Nevada, and Washington Territory” where | 
-the same occur in the second and third lines of said act, and insert in lien thereof the ' 

words, ‘‘public-land States,” the purpose of this act being to make said act of June 
third, eighteen hundred and seventy-eight, applicable to all the public- land States. 

Suc. 3. That nothing in this act shall be construed to repeal seetion twenty-four | 
of the act entitled “An act to Tepeal timber-culture laws, and for other purposes,” 

| approved 1] March third, eighteen hundred and niuety-one. 


In construing statutes, it is a well settled rule that when divers stat: 
utes relate to the same thing, they ought all to be taken into considera- 
_ tion in construing any one of them. United States v. Freeman, 3 How- 
ard, 556; Ryan v. Carter, 93. U.S., 8; Cooper M’t’g Co. ». Ferguson, 
113 U. 8. 12 
- Applying this rule to the matter in hand, the material thing to be con- 
sidered is building stone and the disposal fhereot by the United States. 
- By the timber and stone act of June 3, 1878 (20 Stat., 89), Congress 
provided for the disposition of public ends! chiefly valuable for timber 
or stone and unfit for cultivation. There can be no doubt but what 
land chiefly valuable for building stone could have been purchased 


é : 
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under said act, if the applicant. could have shown himself qualified, and 
; shown that the land was unfit: for cultivation and otherwise in such — 


condition as to bring it within the purview of the act. Congress in 


passing the act of 1892 was directly dealing with the subject of the act 
-. of 1878; the second section of the act of 1892 extended the act of 1878 
to he public land States.” . The language used in section 1 of the act. 


: of 1892 fails to show, either expressly or by implication, that Congress 


intended to repeal any part of the act of 1878. It is equally clear that — 
Congress did not intend by. said section for all purposes to place lands 
chiefly. valuable for building stone in the same category as lands con- | 
taining such minerals as gold, silver, cinnabar, copper, and the like, | 
Lands valuable for such minerals are expressly “reserved from sale 
except as otherwise expressly directed by law” (Revised Statutes, Sec. 
2318), and there is nothing in the section under consideration to show 
that Congress intended to place building stone on the same general 
plane with gold, silver, and other minerals. In other words, said sec-_ 
tion neither takes building stone out of the act of 1878, nor does it add 
such land to such as contain minerals. It in no. way affects the status 
_of land containing building stone. It simply opens up an additional 
and a new avenue ‘whereby properly qualified persons may acquire title 
to such lands as contain this particular kind of stone, by permitting | 
“such lands to be entered under the ae mining law, The Tagnage: | 
used is: | | , 
‘That any person authorized to enter twias nagee the mining jaws -. a may enter . 
lands that-are chiefly valuable for building stone under ‘the provisions of the law 
; in relation to placer mineral claims. : 
It is not material to inquire for, or ascertain the reasons ‘Congress : 
may have had for extending to these persons. the right to make entry of 
‘building stone lands under: the placer mining laws. It is sufficient to — 
know the extension has been made in clear, explicit language. - It is 


equally clear that the extension is limited to the right to “enter” such 


lands, The language used shows that the right so given can only 
attach by the entry. Under the mineral laws a discovery and a loca- 
tion are both necessary, and in cases where title is sought they both 
“Taust precede the entry. Mineral claimants who confor m to the laws 
and regulations: are protected in their possessory rights to their claims, 
whether they seek to make entry or not, so long as they comply with 
the law and regulations. The matter of. entry is left optional with 
them. They secure their rights by discovery, location, performance of 
the required amount of labor on their claims. Under section 1 of the 


act under consideration ‘a claimant for lands chiefly valuable for build- 


ing stone can only secure a right to the land by making an entry thereof | 

-and the payment of the government price of the land. 

. It follows that, in order to the exercise of the right of entry under 
section 1 of the act under consideration, and preceding the entry, & 

_. discovery will be necessary, and no right will attach in favor of the 
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entryman until he makes an application to enter, describing it by legal 
subdivisions if on surveyed land. ‘ 
Tt does not follow that because the mere right of ene under the 
placer laws is extended to claimants of lands that are chiefly valuable 
for building stone, that such claimant is thereby invested with all 
the rights of claimants under the mineral laws. The building stone 
claimant is only invested with such rights as the statute gives to him, 
which can only become vested at the time he makes entry. 
~The views herein expressed find more or less support on principle in 
the departmental expressions heretofore given, as will appear from a 
brief reference thereto. 
On the 12th day of October, 1892, instructions were issued under said 
act (see 15 L. D., 360), in which it was said, inter alia; 
| - tis not the understanding of this office that the first section of said act of August 
4, 1892, withdraws land chiefly valuable for Pee stone from entry under existing 
law applicable thereto. | | 
Prior to the passage of the act of August. 4, supra, the Department 
held that stone that is useful only for eenerel building purposes does 
| ‘not render land containing the same subject to appropriation under the 
mining laws, or except it from pre-emption entry. See. Conlin v. Kel- 
ley, 12 L. D., 1. In Clarke et al. v. cia 16 L. D., 122, it was. held 
that: | | 


jianid chiefly valuable for the puilding stone itcontains is not bys such fact excluded 
from entry under the settlement laws. : 
In Hayden». Jamison, 14 L. D., sy el the same conclusion was s reached. 
Your office letter is- returned ‘herewith, with the direction that in — 
dealing with building stone applicants ° CadeE the act of August 4, 1892, 
Supra, your office pene @ course In harmony with the views her ein 
expressed. 


NT eee 


RAILROAD GRANT—INDEMNITY—SPECIFICATIONS OF LOSS. 
_ NortHern Paciric R. R Co. v. OWEN ET AL.* 


In the re-arrangement of specifications of loss in bulk, so as to show a specific loss 
for each tract selected, the correction of a clerical error in the description of a — 
tract iueluded in the original assignment of losses, will not. be regarded as the 
substitution of a new basis in support of the list, nor be held to invalidate such 

list as against the subsequent acquisition of adverse rights. 


Secretary Smith to the Commissioner of the General Land Office, February 
17, 1896. | (FL W.C.) 
I have considered the appeal filed by the Northern Pacific Railroad 
Company from your office decision of July 31, 1894, holding tor cancel: 
lation its indemnity list No. 27, filed October 25, 1887, for certain lands — 
in Seattle land district, Washington ou ene of pre- omen lings 
made after the date of such selection, — 


* Omitted from Vol. 22. 
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‘Said - list of October 25, 1887, contained a specification of losses as. - | 


‘bases for the land selected: but the same were not ote tract for 
tract with the selected land. | 

On September 6, 1892, subsequent to the Aitige made by J. M. Owen 

et al., covering the greater portion of the lands embraced in said list 

No. 27, the company. filed its re arran ged list. Your office decision 
recoen ized these pre-emption filings as against the company’s selection, 

and in referring to the action of the Department in the case of La Bar 

v. said company. (71. D.,, 406) states: : e 


As said ruling i is to the effect that the substitution of an amended list of in dem- 
nity selections on a specification of losses different from that assigned in the first, ; 
- as in the present instance, must be treated as au abandonment of the first, and ines: 
that a settlement made on a tract released from indemnity withdrawal, but subject 
to a pending selection takes effect at once upon the abandonment of said selection, 
and precludes the subsequent selection of said land on account of the grant. 


In its appeal the company urged that the bases assigned i in the orig: 
inal list were merely re- arranged. to meet the requirement of this 
Department, and that different tracts were not specified in the second 


list as-the bases for the selections. - As it was intimated in your office | . | 


decision that the bases assigned in the re-arranged list were different 
from those used in the list as originally filed, you were requested to 

make report of the matter in departmental letter of December 16, 1895, 
In reply thereto your office letter of July 16, 1896, states as follows: : 


I have to report that a re-examination of the said lists dieclosee that although the 
tracts given a8 a basis in the original list are not arranged tract for tract with 
_ the selections, they are nevertheless the identical tracts specified as a basis in the 
re-arranged list, with one exception, which is that Jot 6, NW. } SE.4 and N.i “NW. 
4,” Sec. 1, T. 27 N., R.8 E., (159.25 acres) are given as a basis ‘in the original list for 
che selection of the Sw. 4, Sec. 5, T. 28 N.,R:8 E., while in the re- arranged Jist the 
basis for the same selection is specified as lot 6, NW.}SE.4 and N.4 “SW.4,” Sec: 1, 
T.27 N., R.8 E., (159.25 acres). As the ‘‘Remarks” after both ae state the three 
tracts Joma ‘the same to be embraced in homestead entry (No. 8497) of John S; 
Goodrich, and an inspection of said entry shows that the. three tracts given as bases - 
in the second list are the tracts actually covered by the entry, it is evident that the 


| _ slight variance as above in the basis of the two lists arose throngh a clerical error. 


‘From said record it appears that there was no intention on the part. 
of the company to substitute new bases for the tracts selected in list 
No. 27, and I do not think that the mere clerical mistake in one instance 
in misdescribing the land embraced in the entry by John 8. Goodrich, 
which lad been lost to the company’s grant under which indemnity was 
claimed, should be held to avoid the list filed prior to the allowance of 
: the pre- emption filings before referred to. | 
Said ‘list No. 27, met the requirements of this Department in the 
matter of the specification of lost lands when filed, and the subsequent 
re-arrangement of the losses, as required, so as to show a specific loss 
for each tract selected, in nowise avoided the selection, ‘or pone the 
lands to other disposition. ; 
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The company having complied with‘all requirements in the matter of 
the presentation of its indemnity list, no rights were acquired as against ; 
the grant by the allowance of the flies by J. M. Owen et al. 

Your office decision is therefore reversed; the company’s list will 
remain intact, and the conflicting filings will be canceled, unless, after 
due notice, other: and sufficient cause is shown to avoid the effect of 
the company’ 8 selection. 


RAILROAD GRANT—COMMON TERMINUS—ACT OF MAY 6, 1870. 
BRAMWELL 0, CENTRAL AND UNION PACIFIC RAILROAD COMPANIES. 


An entry of land embraced within the act of May 6, 1870, granting certain lands for | 
a common terminus of the Central and Union Pacific Railroad Companies, may 
be permitted to stand as against the protest of one of said companies, it appear- 
ing from the status of the lands covered by said act that the purposes of the 
grant made thereby cannot be accomplished, 


Secretary Francis to the Commissioner of the General Land Office, Ovtober 
(W. A. LL.) , 3, 1896. (F. W. GC.) 


With your office letter of August 9, 1893, was forwarded a record of 


the proceedings had upon an application filed by George Bramwell for 
the reinstatement of his homestead entry covering the W. 4 of the NW, 


4 of Sec. 26,T. 7 N., R.2 W., Salt Lake City, Utah. 

On May 19, 1369, one Blisha Thomas filed pre-emption declaratory 
statement éovering the entire NW. 4 of said section 26. On March 29, 
_ 1871, he sold his improvements upon the W .sgof the NW. 4 of said sec- 
tion te Bramwell and executed a relinguishment of his filing as to said 
tract. He subsequently perfected title to the E. 4 of the NW. 4 of said 
section and received patent therefor. Simultaneously with the filing 
of Thomas’ relinquishment Bramwell tendered his homestead applica- 
tion for the W. 4 of the NW. 4, which was accepted by the local officers. 
And upon said entry he made final proof December 22, 1877, upon 
which final certificate issued. | 

By the act of May 6, 1870 (16 Stat., 121), it was ecole that the 
common terminus and point of janetion of the Union Pacific Railroad 
Company and the Central Pacific Railroad Company 


shall be definitely fixed and established on the line of railroad as now located and — 
constructed, northwest of the station at Ogden, and within the limits of the sections 
of land hereinafter mentioned. | 


Then follows a description of nine saohions of land, among which is 
section 26 before referred to. Said companies were | 


authorized to enter upon, use, and possess said sections, which are hereby granted . 
to them in equal shares, with the same rights, privileges, and. obligations now by — 
law provided with reference to other lands granted to said railroads. 
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‘It was further provided that said railroad companies 


shall pay for any Rddisional lands acquired by this act. at. the rate of two dollars 


and fifty cents an acre. Also “ ‘that no tights of pene persous shall be affected by -_ 
- this acti, 


Bramwell’s entry was. first considered in your onic decision of July — 
21, 1881, in which the same was held for cancellation for the reason, as — 
, held, that Bramwell’s rights were initiated subsequently to the approval 
of: the act of May 6, 1870; and he was not Panter by the provisions 3 


of said act. 


Your office decision was affirmed by departmental decision of Sep- | 
— tember 12, 1883. A review of said decision was denied October 27, 1883 
(2 L.D. 844), In this decision the grant of 1870 was held to pe an. 
absolute and unconditional grant so far as it related to the even num- 
bered sections, and passed title thereto subject only to. the Eights of 
those then claiming the lands. | | : | 
Bramwell’s application for reinstatement is made under the pro- 
visions of the third section of the act of March 3, 1887 (24 Stat., 556),. 
the object and purpose of which is to correct all secon: made by this 
Department where it shall appear that any homestead or pre-emption __ 
entry has been erroneously canceled on account of any railroad grant. _ 
or withdrawal of public lands from market, provided the party has not | 
located, another claim or made an entry in lieu vf the one so errone- 


ously canceled; and provided also that he: did not voluntarily abandon | 


his original ante | 

Hearing was duly ordered upon Bramvwell’s xpplication for reinstate- | 
ment, notice of which was given the companies but they failed to enter . 
an appearance and the testimony is ex parte. By the testimony it-is 
_ shown hataftér-: making final proof Bramwell continued to reside upon, — 
improve and cultivate the land covered by his entry to the date of hear- 
ing in 1893, and that he had never at any time abandoned said entry ‘| 
or made auouers in lieu of the one formerly: canceled. 

Upon this showing your office letter of August 9, 1893, for warded the 
papers with a recommendation that Bramwell’s ent be réinstated. 
In your office letter it does not appear that the companies were notified 


of your recominendation; but in June, 1894, an ar gument was filedon — | 


behalf of the Union Pacific Railroad Company opposing the reinstate- _ 
ment of Bramvwell’s. entry. Nothing has been filed on behalf of the 
Centr al Pacific Railroad Company. 

From the record before me it is apparent that the act of May 6, 1870, | 
— could not have been at once operative upon this land, for it is admitted 
by the company that Thomas was in possession of. aad occupying the 
tract under his pre- emption filing at. that time and for about a year 


thereafter. It is alleged that he was unable to pay for the entire tract | 7 


and for that reason sold and relinquished his claim as to the west half | 
of the land covered by his filing in favor of Bramwell. Accepting, as 
urged by the company, that the act of 1870 was a present grant, there 
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might be a serious question as to whether the same passed any title to 
this tract, for the reason it is admitted, as against Thomas, that no title 
would have been conveyed thereby. Buta decision upon this question 
is unnecessary in the disposition of the application under consideration. 
No other consideration can be reached with respect to the principal 
object of said act than that it was the intendment thereof that these. 
companies should establish at some particular point upon the lands 
included within the lines of the square described, a terminus or junc- 
tion, and the grant was made that terminal facilities of such character 
and extent as might be rendered necessary for the successful and con- 
venient operation of two such railroads, might be established. _ 
While it appears that a point was selected within the square at a 
small town by the name of Harris, where the tracks of the two roads 
should meet, yet it is well known that the real terminal point estab- 
lished for a.ronning connection in the operation of these roads is located 
at Ogden, more than five miles from Harris and about four miles and a 
half distant from the nearest point on any portion of the land’embraced. 


within the square composed of the designated sections named in the act . — 


of 1870. While it may be true, as stated by contestant,-that the por- 
tion of the road between Harris and Ogden was built and is still owned 
by the Union Pacific Railroad Company, yet a lease was made of the 
same by the last uamed company to the Central Pacific Company, and 
it would appear that said lease was made in order that the point of 
running connection between the two roads might be located at Ogden. 

Of the nine sections composing the square named in the act of 1870, 
no claim has ever been made to any portion of the even sini eered 
sections within said square, with the exception of the tract here in ques- 
tion; adverse claim having attached to all of said lands prior to the 
passage of the act of 1870, which claims were all perfected by the 
origmal claimants, with the exception of Thomas’ claim of this tract. 
Of the odd numbered sectious in the square, but two hundred acres — 
have ever been claimed as railroad land, and these were claimed by the 
Central Pacific Company not under the act of 1870 but.as inuring to it 
under the act of July 1, 1862. 

The fact that the lands within the square named were thus covered 
by prior claims, thus rendering it practically impossible to realize the 
purpose of the act of 1870, may have been the moving cause for the 
establishment of the common terminus at Ogden. It is apparent, how- 
ever, that this land is not useful to the companies for the purpose 
indicated, and in fact it does not appear that any joint claim has been 
asserted thereto, as provided in the act of 1870. 

The protest filed on bebalf of the Union Pacific Railroad Giapaiy 
is therefore overruled, the previous decisions of this Department before 
referred to, ordering the cancellation of Bramwell’s entry, are recalled . 
and vacated, and said entry will be reinstated upon the records of your 
office. 
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MINERAL LANDS—BUILDING STONE—PLACER CLAIM. | 
SIMON RANDOLPH. 


Prior to the passage of the act of August 4, 1892, there was no authority to locate 
and purchase lands chiefly valnable for building stone under the aaa mining | 
. laws. 
_ Under the provisions of section 1, of said aoe no rights are secured prior ¢ to applica- 
| tion, and if at such time the lands are not subject to entry the — under said 
act must be rejected. | 


| Seoretar; y Francis to the Comsiasonee of the General Land Office, October 
: 7 83,1896... . eg (Coe, Ww.) 


The Sucia Island Stone Mine is a consolidation of seven locations, 7 
made by seven parties on November 8, 1890.. On April 10, 1893, Simon 
-P. Randolph, claiming as locator of one of said claims and as assignee 
_ of the locators of the other six, filed in the local office at: Seattle mineral 
application No. 97 for said consolidated claim. 
By decision of June 29, 1893, the local officers rejected such appla: . 
tion for the reason that ine tract applied for was reserved for lighthouse 
purposes under order of the President. of July 13,1892, The applicant 


appealed from said decision, and on March 3, 1894, your office passed — 


upon the ease and affirmed the decision of the local officers. From this 
_ decision Randolph appealed to the Department. Pending said appeal 
here, a survey and-selection of such part of the land reserved for light- 
house purposes, as was ueeded, was made, and a map or drawing of — 
the same filed, and a eee minendation made that the remainder of said 
reservation. be: restored to the.publicdomain.. It appears that the land 
so selected: for lighthouse purposes did not embrace any part of the 


land applied for by Randolph. | 
On August 29, 1895, the case being dicen consideration her e, and ee. 


| the reservation for lighthouse purposes no longer conflicting with said 
application, it was held, that the rights of the applicant under the act — 


of August 4, 1892 (27 Stat., 348), should be reconsidered. The casewas 
_ returned to your office with directions that you readjudicate the same 


under existing conditions, and the record and ee in the case were _ 
transmitted to your office. | 
On September 17, 1895, said decision: Was saaiied. and your office 
requested to return ‘tle same without promulgation. In accordance. 
with said request, the decision and record were returned here. 
~ On March 4, 1896, the executive order of July 13, 1892, reserving the — 
group of islands open as Sucia Islands for lighthouse purposes, was 
canceled, except the parts located and designated as being for said 
“purposes; and the remaining part of said islands was permanently 
reserved for military purposes. This peer yabOn was made on the 
request of the Secretary of War. _ : 
_ Since the decision of EeteUee 29, 1895, the applicant has been granted 
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_@ further hearing here, and it becomes necessary to determine what his 
rights are under conditions as they exist now. The contention of the 
| Aeplicnut is, that he has the right under section 2319 of the Revised 
Statutes to purchase the land covered by his application, as a placer 
mining claim, and that such right is confirmed by the act of August 4, 
1892. This act was, by request of your office, construed here for your 
guidance by letter of instructions of August 29, 1896 (23 L. D., 322). It. 
is therein held, that the chief and material fhine considered in said act 
of August 4, 1892, was the disposal by the United States of building 
stone, and that said act did not take building stone out of the provi- 
sions of the act of 1878 (20 Stat., 89) or add it to the class of substances 
known as mineral. .It simply provides that lands chiefly valuable for 
building stone may be entered under the placer mining laws. In said 
‘letter of instructions it is said that the extension of right under said act. 
is limited to the right to. enter. such lands... a right so given can only 
attach by entry. : | 


Under the mineral laws a disoowary and location are both necessary, nara in cases. 
where title is sought they both must precede the entry. Mineral claimants who 
conform to the laws and regulations are protected in their possessory rights to their . 
claims whether tlley seek to make entry or not, so long as they comply with the laws 
and regulations. The matter of entry is left optional with them. They secure their — 
rights by discovery, location, performing the required amount of labor on their claims. 
Under section 1 of the act under consideration a claimant for lands chiefly valuable 
for building stone can only secure a right to the land by making an entry thereof. 
and the payment of the government price of the land. It follows that in order to 
the exercise of the right of entry under section one of the act under consideration | 
and.preceding the entry, a discovery will be necessary and no right will attach in 
favor of the entryman until he makes am apprenuel to eure, describing it by lis 
subdivisicns if on surveyed land. 

It does not follow. that.because the mere right. of- aarti ‘ander: tie’ ‘placer oe is | 
extended to claimants of lands that are chiefly valuable for building stone, that such 
claimant is thereby invested with all the rights of claimants under the mineral laws. 
-- The building stone claimant is only vested with such rights as the statute gives to 

him, which can only become vested at the time he makes entry. | 


If the right to locate and purchase land chiefly valuable for building’ 
stone under the placer mining laws, existed before the passage of the 
act of August 4, 1892, the act itself would seem to be unnecessary. It _ 
is believed and held that prior to the passage of that act it could not be 
so located and purchased, and it follows that applicant secured no right 
by his mineral location. _ | 

It may be that an application to purchase and: the payment of the 
purchase money for land, is equivalent to entry within the meaning of 
the act of August 4, 1892, as above construed. 

Randolph filed hie pe ibanod to purchase on June 29, 1893, ane 
made tender of two hundred and eighty-seven and fifty one- hundredths 
: dollars, being the legal price of the land, which was refused. If he 
had the right to pay for it at that time, the ‘deiider continuing he would 
lose no right by its refusal. If the land was at the time subject to 
entry, he should have been permitted to. punches and pay the purchase. 
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money. Prior to that date he aa made: no application to enter, or any 
other application equivalent thereto, and therefore had predicated no 


legal right to the land. This application was rejected because on July 
13, 1892 , the land was in reservation. ‘The order reserving it was not — 


rescinded until March 4, 1896, and the rescinding order of that date, 
releasing it from use for jienthones purposes, contained a clause reser Ve 
ing it permanently for military purposes. It must therefore be held 


that at the time Randolph made his application to purchase, the land 


was in reservation; and so remained and is still in reservation and not- 
subject to purchase. or entry. It follows that the action of the local. 
officers in rejecting his application was proper, and your office. decision — 
approving their action is a | . 


- $Hoox V. Doveras. 


Motion for rehearing denied by Secretary Francis, October 3, 1896. | 
See deparrmentel decision of June 9, 1896, 22 L. vee 646, 


| PRACTICE—NOTICE-RAILROAD GRANT SETTLEMENT RIGHT. 
NORTHERN PACIFIC R, R. Co.. 0. WALTERS ET AL.” 


Notice of an appeal sored upon a duly recognized agent of a railroad company 1 is a 
proper and sufficient service. 

A settlement right, set up as against a railroad grant, is ineffective if-it appears that 
the alleged settler had: prior thereto exhausted his rights under the settlement 
laws. 


Secretary Fr ancis to the Commissioner of the General Land Office, October | 
(W. ALT.) 8, 1896. ee 3 “ (E.M. RB.) 


This case involves the SW. 4 of the SE. 4 of See, 13, T. 13, R. 18 E., 
and the SE.4of the SE.4 of Sec. 13, of “he same range and town- 
ship, North Yakima land district, Washin gton, 


The record shows that your office, on March 26, 1894, in pursuance -_ 


of departmental instructions of February 19, 1894, aeleren a hearing 


as to the John W. Walters case and as to ine Shedrick J. Lowe case — 


“on May 19, 1894, under departmental decision of April 5, 1894, said 

cases being consolidated by order of the Department. On May 18, 1895, 
your office decision was rendered, affirming the action of the local offi. 
cers, and holding that John W. Walters, under whoni Lowe claims, was 
disqualified as a settler under the pre-emption and homestead laws at 
the date of the definite location of the line of the Northern Pacific R. 
— R. opposite this tract of land, namely, on May 24, 1884, on which date 

the right of the plaintiff company attached to the land within the pri-, 
mary limits of its erat. : 
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In your office decision was discussed a motion to dismiss the appeals 
of the defendants in this cause, because not properly served upon the 
railroad company. So much of that decision as held the appeals 
improperly filed because not served upon the designated authority of 


the railway company, appears to be in conflict with the case of Boyle v. 
The Northern Pacifie R. BR. Co., 22 L. cele 184, wherein it was said 


(Syllabus): 


Notice of an appeal duly served on the general land agent of a railroad company 


is sufficient service on said company: 


and on page 185 thereof it was said, in speaking of the O'Connor case, | 


which was cited by your office as of controlling authority: 


Qa 


In that case notice had been served upon a firm not authorized to accept notice for 


the company, and it could not therefore be held to be bound by the service; in other 


words, no service had been made. While it might be inferred from the language 
used that jurisdiction could not be acquired except by service upon the designated 


attorney, yet it was not the intention so to hold, but rather to show that in that case ~ 


no service had been made to bind the company. - 

The company having desiguated a person to accept service for it, it would seem 
to be proper to serve all notices upou that person, but it cannot be held that service 
upon any other proper person will not bind the company. : : 

It would therefore appear that your office decision was in error in 
holding that service upon the duly recognized agent of the company was 


- hota proper service. 


Especially is this the case when it appears that the appeals were 
duly served: upon H. C. Humphrey, the agent of the company at North 
Yakima, in accordance with the Session Laws of Tveeean for 1893, 
page 409, 

John W. Walters settled upon these tracts of. land | in the fall of 1879. 
He had at that time exhausted his homestead and pre-emption rights 
by entry and filing in the State of California, but had not exhausted 
his timber culture or desert land rights. It appears from his testimony 
as contained in the record that in 1882, two years prior to the attach- 
ment of the rights of said company under its grant, he went to the 
local office and asked if he would be allowed to make a desert land 
entry upon these tracts, which he was told. would not be permitted. It 
appears that he did not tender any written application to so enter, or 
make any tender of the fees due in such cases, 

It therefore becomes unnecessary to pass upon the question as. to 
whether in the event he had ‘done so the doctrine laid down in Ard %. 


Brandon, 156 U. S., 537, would apply, inasmuch as no bia enpucauon 
was in fact made, 


The disposition, therefore, of this case made a your office, was. cor- 


- rect, and judgment heretofore rendered is affirmed. 
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CONTFIRMATION—ACT OF MARCH 3, 1891. 
_“Unrrep Srarus v. . COOPER wr AL, (Ow REVIEW). 


The sguinnation of an entry under section. q , act of March 3, 1891, for the benefit 
of a transferee, is not contemplated by said statute in case of a transfer. ve 
to the issuance of final certificate. — 7 


| Secretary Francis to the Suiiriastaner of the ea Land Office, October 
cea | i _ 8, 1896. ar (P. J. 0.) 


~ Motion foe review of departmental decision of April 26, 1895, im 
United States v. Cooper et al. (20 L. D., 403), having been filed, and 
notice thereof having been served on Sanostid party under the pu . 
the same comes up for consideration. _ 

It appears that Thomas Cooper made pre-emption bach Saas Sep- 
tember 7, 1883, of the SE. 4 of the NW. 4-and the SW. 4 of the NE. 4 
and lots 2 and 3, Sec. 2, T. 5 N., BR. 3 W., 6th PE; M., McCord, Nebraska: : 
land district.. On the report of a special agent, your office, on January 

3, 1887, held said entry for cancellation on the ground that more than 
* WO minnie before making final proof and entry Cooper had conveyed 
- the land to William J. McGillen. The local officers reported that the 
entryman had been notified, the usual time given him to apply for a 
hearing, and had taken no action. Your office, therefore, on April 2, — 
-.1887,-canceled the entry. On April -7, following, this action was: . 
7 rescinded on the application of .the- Warleui Cattle Company, who. 


. appealed from your office order of April 2, “alleging that it had received 


no notice of the action of January 3, 1887, until March 1, 1887,” and a 
hearing was ordered. It seems that the hearing was continued from 
time to time for more than two years, and on June 1, 1889, the local — 


' officers so reported, and enclosed an abstract of title showin; g the con-. 


veyance by Cooper prior to entry. Thereupon your office, on July 27, .. 
_ 1889, adhered to your former judgment cauceling his entry. © | | 
| On August 14, 1889, Cooper’s relinquishment was filed, also the 
‘Harlem Cattle Gotnpeny: s acknowledgment of notice of your action of © 
July 27, and its waiver of appeal. Again, on September L7, ise your 
office ordered the cancellation of the Cooper entry. | . oe 
~ On October 1, 1889, William J. MoGillen made homstead entry of the | 
tracts. | 
On October 11, 1890, hens was (isakaed to your office an ots 
tion of I. R. Darnell, timabes of the Kit Carter Cattle Company, alleging 
_ .that it was mortgagee of said land, and setting forth sufficient grounds — 
to warrant your office in ordering a hearing... As a result thereof the 
local officers recommended the reinstatement of the pre-emption cash 
entry, and that the same be confirmed under section 7 of the act of 
March 3, 1891 (26 Stat., 1095). On appeal your office, by letter of No- 
vember 30, 1892, reversed their action, but on motion for review, by 
letter of April H, 1893, reversed vour former action and afiirmed led 


vt 
i? 
qo 
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local officers. On appeal the Department, on April 26, 1895, reversed 
your office decision. 
In the departmental decision it is found as a matter of fact that the 
‘Harlem Cattle Company, remote grantees of Cooper, executed a deed 
of trust on the tracts involved, and others, to the Kit Carter Cattle 
Company for the consideration of $20,000, on June 24, 1886; that the 
deed from Cooper and McGillen being on record, and showing that it 
was executed more than two. months before final proof and entry, was 
constructive notice to the Kit Carter Cattle Company, and that it can 
not, therefore, invoke the Ronny er eey Biueteye of section 7 oF said | 


7 act of March 3, 1891. 


Review of this judgment is now asked, and numerous grounds of 
error are Set forth, but at such great length and in such ar Suen uryes 
form that it is not practicable to quote them. 

The only question necessary to discuss in this motion is, whether the 
Cooper entry was confirmed under the act of March 3,1891.  ~ . 

The hearing ordered by your office, April 30, 1887, was continued 
‘from time to time to suit the convenience of the special agent. He 
finally filed an abstract of title to the land, dated January 21, 1889, 
which \ was forwarded to your office Jute 1 ) following, wit this state: 
ment: ' 


| Such abstract has been filed in this office by Special Agent A. B. ‘Crump, and is 
enclosed herewith, together with a communication from Ex-Special Agent Coburn, 


- by directions of Grune. who is of the opinion that further evidence in the case on 


the part of the government would be superfluous, 


It was upon this report that your office, on July 27, 1889, canceled 
the Cooper entry, as the abstract showed the transfer by Cooper prior 
to his entry.. 

At this stage of the proceedings the fact that the Kit Carter Cattle 
Company did not have notice of the proceedings which resulted in the © 
eaucellation of the Cooper entry cuts no figure, for the reason that 
under its showing its right to be heard was recognized and a hearing 
was had at its instance. 

Section 7 of the act of March 3, 1891, only contemplates the confir- 
‘mation of such entries as had eon made, upon which final certificates 
were issued, and was transferred thereafter to bona fide purchasers or 
ee cabrnnners. Cooper’s entry was not transferred after final certifi- 

cate issued. Hence it follows that this is not such an entry as can be 
confirmed under that statute. : 
- he motion is therefore overruled. 


| DECISIONS “RELATING TO THE PUBLIC LANDS. = 335 


ALASKAN LANDS-SURVEY—RIGHTS OF NATIVE OCCUPANTS. 
Fort ALEXANDER FisHine STATION. : 


dn the survey . of rere land, under the act of March 3, 1891, thie claim must be 
-as nearly aS practicable in a square form, and not ingiude land to-which the 
natives have prior rights by virtue of actual occupation. 


Secretar: y Francis to the Commissioner of the Generat Land Office, October 
(W, A. J.) : 8, 1896. —(W. M. B.) 


This Department is in receipt of the papers transmitted with your © 
office letter,of date June 10, 1895, which relates to survey No. 68, exe- 
cuted under provision of sections 12 and 13 of the act of March 3, 1891 
{26 Stat., 1095), by Francis Tagliabue, U.S. deputy surveyor, of a tract 
of land claimed by the Fort Alexander Fishing Station (a corporation) 
situate on the Nushagak River, Bristol Bay, (istrict of Alaska, contain- 
ing 132.33 acres, and used for cannery purposes. | 
From the Accord submitted it appears that the improvements ade: 
by the company upon the tract claimed. are quite extensive, being yalued | 
at not less than $50,000, and that the cannery has a capacity of 30, 000 
eases of four dozen one pound cans each of salmon per season. 
‘In your office letter to the United States marshal, ex-officio surveyor- 
general for Alaska, in connection with this survey, you say: 
In reply you are informed that the survey cannot be accepted by this office for the 
| reason that the regulation as to square form has not been complied with, and because 
- of the apparent infringement upon the rights of the natives alongside who stand as 
much in need of the waters of the stream enclosed as the: claimants, and. further 
because more land is claimed than is occupied for their business.” 
‘The attorn ey for claimants appealin g from the decision of your one 

files assignments of error as follows: : 


1, That the quantity of land surveyed docs 1 not exceed. the area allowed by the act. 


bar March 3, 1891. 
| The lines of survey conform: to or are within rer monuments and boundaries of. 

re location of the claim as fouud on the ground at’ the time of the survey. | 

3. That the length of the shore line is necessary and material to the company as 
seining ground for fishing purposes, 

4, That the tract cannot be further extended inland without including swamp and 
overflow land, which by the policy of the goveraeny, is mescny oe. for the future 
State. 


5. That the tractshould be practically in the present form to embrace the improve- 
ments belonging to the company. 

The field notes of this survey, and the plat thereof, as returned show 
that the tract embraced therein, in its general outline, varies very. 
slightly in shape from the letter “L”, that portion of the tract corre- 
sponding to the long part of said ieee extending in an easterly and 
westerly direction—having a shore line on its northern boundary some- . - 
thing over a mile and a quarter in length, with a width of about three 
and one-third-chains at point of narrowest breadth, That portion of 
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the tract corresponding to the short part of said letter—extending in a 
northerly and southerly direction—has a boundary line on the west 
approximately three-fifths of a mile in length. | 
With reference to contention of appellants with respect, to the acs 

of survey conforming to and being within the monuments and bound- 
aries of the location of the claim “as found on the ground at the time 
of the survey,” the report of the deputy who performed the mele in the 
field contains the following statement: 


The survey was made according to the Gounaaries of the tract as claimed ina 
desired by H. C. Jensen, agent. and superintendent of the Fort Alexander Fishing 
Station, but as he was not present at the time the survey was made he could not 
point out the places where the stakes marking the boundaries were originally set, 
or where the traps are generally placed when the cannery is in operation. 


How the deputy could consistently state in the same sentence of his 
report that the survey was made “according to the boundaries of the | 
tract as claimed,” in the face of the further statement therein contained 
to the effect, substantially, that at the time the lines of survey were run 
he was not able, on account of the absence of the company’s agent, to 
locate the situs of the monuments or stakes indicating the boundary of 
the claim, is a matter rather difficult to comprehend. 

These special surveys should not be approved and accepted unless 
executed in accordance with such general instructions as were issued 
to the deputy for the execution of the survey under consideration, in 
words following: 7 es 

You, . . . « , must conform to said act of March 3,-1891, and other laws of the 
United States, the regulations thereunder dated June 3, 1891, the printed manual of © 
‘surveyor’s instructions, approved. December 2, 1889, and other instructions hereto- 


fore issued, or which may hereafter be issued by the said Commissioner, and with 
such special instructions as may be issued from time to time, from this office. 


The provision of the act, and regulations thereunder, mentioned in 
the instructions as above quoted required that these surveys should be 
go run as to embrace a tract of land “as-near as practicable in square | 
form,” and the attorney in the case at bar was notified by departmental 
letter of November 25, 1891, that such requirement a be complied 
with in all cases. Vag 13 i D., 608. | 

The contention of claimants that the survey should be embtieally: in: 
' its present form in order to embrace the improvements belonging to the 
company, is without merit, for the reason that the nearest improvement 
(a building used for a boarding house) on the western portion of the 
claim, to the only alleged improvement (a fish trap at the mouth of the 
creek between corners No.9 and 10) on the eastern portion of the tract, 


| _ are more than a mile distant from each other, and if the limit or total of 


the area—one hundred and sixty acres—anthorized to constitute a single 
entry, in case of actual occupancy of the whole of such area, was allowed. 
the claimants it would have to be in square form with none of the side 
or exterior lines more than one half-mile (40 chains) in length, which 
tule if applied in the case at bar would necessarily exclude from | 
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. arenas and entry: that part of the tract, ae the improvements ther eon, 

forming either ‘the eastern or western portion of appellant’s claim. | 
- The survey embracibg the part of the tract which forms that portion 

of appellant’s claim extending in a northerly and southerly direction 
was made in the form as appears on the plat, in order to embrace as 
much of the creek as possible, and for the apparent purpose of secur-. 
ing to claimants the exclusive ownership, control, and use of the only. 
fresh water supply in that immediate vicinity, but whether it was so 
intended or not it would have that effect if the survey be approved in 
its existing form. While claimants would secure a monopoly of the only 
available fresh water supply, long used by the natives, the said natives 
would at the same time be cut off from the use thereof for domestic pur- 
poses by the line of survey forming the western boundary of appellant’s 
claim, and which runs in close proximity to the village of Kanuleck 
Indians. The said creek appears to be between two and three hundred 
yards distant from said Indian village, and it may be safely held that 


~  Jand in such close proximity to-a native settlement upon which is located — 


‘the sole and long used source of fresh water supply of the inhabitants 
is land which in contemplation of law is actually occupied by said 
natives, and that to accept and approve a survey including within its 
lines the land containing such water supply would be in contravention — 
of that particular provision of section 14 of said act of March 3, 1891, 
which reserves or excludes from purchase and entry all lands “to which 
the natives of Alaska have prior rights by virtue of actual occupation. ” 

The foregoing reasons being sufficient for not approving the survey, 


itis not necessary to notice those assignments of error to which nocon- . - 


sideration has been given, and your office decision of May 11, 1895, 
rejecting the survey, upon the grounds above stated, is hereby athemed: | 


——— 
~ 


ALASKAN LANDS- SURVEY—SWAMP LAND. 
BARTLETT BAy PACKING Co. 
A survey of Alaskan land, that does not follow the requirement. as to square form, 
will not be approved on the ground that the irregularity in form is necessary in. 


order to exclude swamp land, as there is no statutory provision excepting such 
lands from purchase. . 


Secretary Francis to the. Commissioner of the General Land Office, October 


(WW. A. LL) | 3, 1896. (W.M.B.) 


‘With your letter of June 7, 1895, you transmitted the papers relating 
to survey No. 61 executed—under provision of sections 12 and 13 of the 
act of March 3, 1891 (26 Stat.,1095)—by Clinton Gurnee, Jr., U.S. dep - 
uty surveyor, of a:tract of land claimed‘by the Bartlett Bay Packing 
Company, containing 154.10 acres, situate on Ugashek river on the © 
westerly shore of the Alaskan Denisa, and used for a aang and -- 
fishing station. , 
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_ The said survey was suspended, as stated in your office letter, of 
date May 9, 1895, to the United States marshal, ew- “officio ey On: 
general, for the distriat of Alaska, for the reason | 


that more land is included (therein) than is ocoupied by ihe claimants for their 
business, and because the tract is not as near as practicable in square form. | 


| Your office supplemented such action with the suggestion that the 

- survey be amended in manner set forth in its said letter of May 9, 1895, 
wherein it is stated that the survey so amended “would inclide all the 
land oceupied by the claimants for their business, an area of about 14 
acres.” 

Appealing from the action of your files: as above indicated, pak 
lants, as grounds for such appeal, after setting up the usual contention 
in this class of cases with respect to the entire area claimed being — 
needed for their business; that the extended shore line is necessary for 
seining and fishing purposes; and that the survey was made in con- 
formity with the monuments and boundaries of the as contend 
further : 7 


That to extend the boundaries of the claim farther inland would include swamp 
lands which are reserved from sale in contemplation of the future transfer to the. 
State of Alaska. 


It is not necessary at this ae to consider sSeetGe the area claimed | 
by appellants is needed and actually occupied by appellants for the 
transaction of their business, if the survey fails to conform to statutory 
requirement, and rules and Bem anon made 1 in accordance therewith, 
as to square form. | 

The tract embraced in the survey is not as “near as practicable in a 
square form,” as required by law, and for that reason its suspension” 
- Was proper. 

While it is quite evident that the survey was maa to assume its 
present form, embracing a tract of land nearly one mile in length and 
less than one fourth of a mile in breadth, in order to enable claimants 
to secure as extended a shore line as possible, which they claim is 
necessary for seining purposes, yet appellants state that the lines of 

survey could not be run farther inland without including swamp lands 
_ which they allege “are reserved from sale in contemplation of one future 
transfer to the State of Alaska.” 

It has been held by this Depar tment that these special surveys, under 
act of March 3, 1891, cannot vary from the statutory requirement as to © 
“square form” for the purpose of embracing a lengthy shore line for 
seinmg and fishing purposes. It has also been settled by previous 
departmental rulings that there is no provision, statutory or otherwise, 
requiring the lines of survey to conform to the delimitation, by claim- 
ants, of tracts of land sought to be purchased and entered by them. 

There is no merit in appellants further contention that the survey 
should be accepted because the lines thereof had to be run and estab-. 
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lished as shown by the field notes and the plat in order not to take j in 

certain swamp land which they allege to be reserved from sale. 
Under provision of sections 12 and 13 of the act of March 3, 1891 every. 

character of. land composing the body of public lands in the district of 
Alaska—for the particular use and purpose ‘named—is subject to sur- 
vey, purchase and entry, save that “eontaining coal-or the ‘precious - 
metals,” and excepting lands of every character which form the islands 
of the Pribylov Group or the Seal Islands.and the Annette Is! ands, 
which are specially reserved by provision contained i in. sections 14 and. 
15 of said act, from sale and entry for any purpose. | 
Since swamp lands are not embraced in that particular class of lands 

which—on account of their coal or mineral bearing character—are 
reserved from purchase and entry under provision of section 12 of said 
act, lands of said description (swamp) are purchasable and can be 
properly included in the lines of a survey of appellant's claim, if said ; 
- survey be made in conformity with the requirement of existing law. 
For the foregoing reasons your said office decision of May 9, 1896, 
cuspondnert the survey 1 a question, is hereby affirmed. 


WAGON ROAD GRANT—ACT OF APRIL 21, 1876. 


Duncan ET AL. v. THE DALLES Mrtrrary WAaGon Roap Co. (ON 
REVIEW). | : 


An entry of land embraced within the limits of a wagon road grant is not confirmed 
by section 1, act of April 21, 1876, for the reason that when allowed the diagram 
on file did not show said land to be within the grant, if, by the terms of the 
grant in fixing the terminus of the road, the fact that said land fell within the 
grant was apparent. 


Secretary Franeis to the Commissioner of the General Land Office, esis 
(W. A. L.) «8, 1896. BW) 


The case of James M. Duncan ef al. v. The Dalles Military Wagon 
Road Company, involving certain lands in T. 20 8., R. 47 E., W. M., 
Burns land district, Oregon, is again before this Department aon ihe 
motion filed for a review of departmental decision of March rf 1896 (22, 
L. D., 271), in which the action of your office in holding for saneoliationl 
the eneniee made by Duncan and others, for conflict with the grant 
under the act of February 25, 1867 (14 Stat., 409), under which said 
Wagon Road Company lays Slain: was affirmed, 

This motion was entertained May 8, 1896, and returned for service 
and has been again filed bearing evidence of service upon the said com- 
pany, which has replied thereto. 

The act of February 25, 1867 (supra), made a grant to the State of 
Oregon to aid in the construction of a military wagon road. 


from Dalles City, on the Columbia river, by way of Camp Watson, Canon City, and 


Mormon or Humboldt Basin, to a upome Ou. Snake river eppeetie Fort Boise, in Idaho 
_ Territory. ; 
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Under this legislation. the eastern terminus of the grant was to be at 
a point on Snake river, to which the company duly located and con- 
structed its road. In the preparation of the diagram, however, the 
river was incorrectly indicated. The facts bearing upon the te as 
taken from your office decision, being as follows: 

‘According to the old diagram’ showing the limits of the grant, the sisi river was 


shown to pass through T. 20'8., R. 46 E., whereas the new diagram, now in use in 


this office, shows that the river forms the western ‘(eastern)’ boundary of the frac- 
tional township 20 south, range 47 east, and a tracts are within the primary’) limits | 
of the grant for said company. 


‘Your office decision held that: : | - *e 


Even though the diagram, on file in your office, failed +o show the tracts above 
described, to be within the limits of the grant, it should have been noticed that the | 
plat of survey of said T. 208., R. 47 E., approved by the surveyor-general January 
25, 1876, has the statement endorsed thereon that said wagon road passes through 
sections 18 and 19 to the ferry in the NE. +, Sec. 19. 


It was therefore held that the entries were improperly allowed, and 
with the exception of the one upon which patent had issued, the same 
were held for cancellation: . 

. In the decision uncer review, in affirming your office decision, it was 

| held that: | 

_ The plat of survey in your office of T. 20 S., R. 47 E., shows that the terminus of . 
the road is at the ferry landing on the west bank of the Snake River in the NW. 4 

NE. } of Sec. 19. The tracts in question fall west of a line drawn through that point 
at right angles to we general direction of the last ten miles (the length of a section. 

under the company’s grant) of the road, and are therefore within the limits of the 

grant. See Daily v. M., H. and O. R. R. Co. et al., 19 L. D., 148. . | 

The motion for review urges that these entrymen are entitled to the 
protection granted by section one of the act of April 21,1876 oe Stat, 7 
35), whieh provides: 


‘That all pre-emption and homestead anieeas or entries in duipltanes with any law 
of-the United States, of the public lands, made in good faith by actual settlers, upon 
tracts of land of not more than one hundred and sixty acres each, within the limits - 
of any land grant, prior to the time when notice of the withdrawal of the lands 
embraced in such grant was received at the local land office of the district in which 

such lands are situated, or after their restoration to matket by order of the General — 
Land Office, and where the ‘pre-emption and ‘homestead laws have been complied — 

with, and proper. proofs thereof have been-made by the parties holding such tracts 

or parcels, they shall be conurme® and patent for the same shall issue to the parties 

entitled thereto. 

‘It is claimed that hada the mistake in the representation of the 
river, these tracts were not shown to be embraced within the grant. 
That is, it would appear that they were east of the river and that 
therefore, even though they must be considered as embraced within 
the grant, yet as the diagram did not show them to be within the grant ~ 
they were not formally withdrawn at the date of the allowance of these 
entries, the diagram not being corrected until after the allowance of: 
said entry.. As before stated, under the terms of the grant the road — 
was to be constructed to a point on Snake River, and the diagram as 
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prepared shows said river to. be the Seen terminus. of the grant. 
While the river was incorrectly indicated upon the. map, yet these-facts — 
were sufficient. notice to any one settling or laying claim to land upon - 
the western bank of the river—the same being included wetnin said 
grant. 

- Lam therefore of the opinion that these een are gt entitled to 


. confirmation under the act of April 21, 1876; the previous decision of 


_ the. Department is. adhered to, and the motion for:review is denied. 


| WITHDRAWAL OF CONTEST~REINSTATEMENT. 
WARES ET AL. v. THOMPSON. 


A. contest. based on alleged priority of settlement being withdrawn on a disclaimer 

' of interest on the part of the adverse entryman, and his application to amend his. 
entry so as to embrace different land, should be reinstated, with all rights inci- 
dent EREEOLG, on the withdrawal of the entryman’s oP plication for amendment, 


| "Seer etary y Francis to the Commissioner of the General Land Office, October : 
(Wee Ee) ~ 3, 1896. fg (C, J. W.) 


N ovember 3, 1893, en Thompson or homestead entry No. 3270 : 
for the SE. 4 of section 28, T. 28N., R. 3. E., Perry, Oklahoma. : 
-_ November 6, 1893, John C. Wares filed his affidavit of contest alleg-— 

‘ing that he ane settlement on said tract before Thompson made entry 
and before he or any other person had made settlement thereon, and at 
the same time filed his application to enter the land, which 7 was rejected : 
because of conflict with Thompson’s entry. 

November Ads: 1893, Thompson filed an ‘application to amend. his 
entry so as to substitute the SW. 4 of Sec. 10, T. 28 N., B.-3 E., alleg: . 
ing that on September 25, 1893, he ee settlement (iéreon saa. begati 
to dig a well and build a house with the intention of making it. his 
home, but by mistake he made entry for the SE. 4 of section 28, T, 28 - 
N., BR. 3 E., on which he believed at the time he made entry ne had — 
settled, ana did not discover his mistake until November 6, 1893. On 
‘the same day Wares filed a dismissal of his contest. | 

- December 25, 1893, Reuben M. Bilyer filed his protest en allow: 
ing Phompson's application to amend and also an Peer to enter 
the SW. 4 of section 10, T. 28 N., R. 3 EB. | 

April 26, 1894, Thompson withdrew his application to amend his. 
entry, and on ie same day Bilyer withdrew his protest. ; | 

November 5, 1894, L. B. Hart filed his affidavit of contest diacang 
* that ‘Thompson had abandoned the land embraced in his OnE) for 
| more than six months since.the entry was made. 


December 4, 1894, Wares filed his sworn application to have his cone - 


teat reinstated, alleging, in substance, that he had been misled by the . | 
advice of his atiomey aud the statements of the register. of. the land 
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office, i in dismissing his contest and filing appncauen to enter, as well 
as by Thompson’s repr esentations. | 

His contest was accordingly reinstated. A hearin g was iad at which 
Wares appeared and Hart made default, and the local officers there- 


after rendered a decision in which they found that Wares was the first 


settler on the land and recommended the cancellation of Thompson’s 
entry and that Wares be allowed to make entry for the land. From 

this decision Hart appealed, and on August 20, 1895, your office passed | 
upon said appeal and rever sed the decision of the local officers. ‘Wares. 
has appr eet from your office decision and the same is now here tor 
consideration. 

After stating the record facts substantially as howe set forth, your 
office found that, “These facts show that there is neither law nor 
equity to support your decision” (Meaning the decision of the local 
officers), and they were directed to order another hearing on Hart’s 
affidavit of contest. | 
. This adjudication, that Wares shined no right to the land, either 
. legal or equitable, is alleged to be erroneous and is the chief assign- 
es of error. 

In addition to the record facts already stated certain others appear 
in the record. Wares, on the reinstatement of his contest, was per- 
mitted to introduce testimony from which it appears that fe was the 
settler upon the land in question on the day of the opening ; that no 
one else has ever settled upon or occupied it, and that he and his 
family have constantly resided upon and sulfivated it since October 
— 18935. that most of the land is enclosed, and the improvements are | 
worth two hundred dollars or more; and that he was thus living upon 
and claiming the land at the date of Hart's affidavit of contest, as well 
as at the date of Thompson’s entry. Certain affidavits explaining the 
circumstances under which Wares dismissed his affidavit of contest are _ 
a part of the record, and from these it appears, that he was all the time © 
acting in good faith and seeking to perfect his claim tothe land. That 
when Thompson appeared and disclaimed the land and put on record 
the admission that his entry of it was the result of mistake, he was 
induced to believe, and that by the statements ‘of the register of the 
land office, as well as those made by Thompson, that there was no need 
for the further prosecution of his contest. | 

Wares therefore appears as the first settler upon the land, ati a 
- followed his. initiatory acts with valuable improvements and the estab- 
lishment of residence and the maintenance of residence, with a view to 
obtaining patent and making the land his permanent home. oe 

‘The record and affidavits accompanying it show that as soon as Wares 
ascertained that there was an entry on the land covered by his settle- 
ment, he filed contest against it. That Thompson at once voluntarily 
notified Wares that his entry was a mistake and that no contest would 


2 be necessary but oe he would at: once make known the mistake and 
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have the entry corrected. This disclaimer of intentional entry of the 
land claimed by Wares was filed in the local office by Thompson. It. 
‘was not until this was done that Wares withdrew his contest, simply 
awaiting the action of the Department on Thompson’s application to’ 
correct his mistake. Six months. after’ Thompson’s application aud 
disclaimer was thus filed, it was withdrawn without any notice to 
Wares. It is clear that Thompson having entered this land by mistake 
1t was voidable at his option, and having voluntarily notified Wares 
that he did not claim the land, and having reiterated that disclaimer in 
his application to correct the entry, it was error to allow the withdrawal 
of the application under the circumstances without notice to Wares, - 
and it follows that the action of the local officers in reinstating Wares’ 
contest was proper. Upon its reinstatement Wares occupied the status 
of a first contestant, and Hart under his affidavit was no necessary 
party to the hearing, as the only charge he makes is that of abandon- 
ment of the land by Thompson and not by Wares, and he alleges no 
settlement by himself at any time. 
Your office decision is accordingly reversed and that of the local 
officers affirmed. The entry of Thompson will be canceled, Hart’s affi- 
davit dismissed and Wares allowed to make entry. ~ 


Ory OF GUTHRIE v. NicHors ET AL, 


Motion for review of departmental décision of F Febru lary 17, 1896, 22 
| L. D., 190, denied L by. PeSTOIALY. Francis, October 3, 1896, | 


—_—_—_— 


“RAILROAD GRANT—CERTIFICATION—ACT OF AUGUST: 3, 1854. 


‘EveLisy v. LEAVENWORTH, LAWRENCE AND GALVESTON R,. R. Co. - 


The saveadaiinn of land under a railroad grant, in accordance with the provisions of 
the act'of August 3, 1854, is of no operative effect if the land in fact was excepted 
from the grant. . 


Secretary Francis to the Commissioner of the General Land on October 
(W. A. L.) 8, 1896. - (F. W. C.) 


Edward E. English has appealed from your office decision of Febru- 
ary 26, 1894, sustaining the action of the local officers in rejecting his » 
homestead application presented February 15, 1893, covering the SW, 4 
of Sec. 21, T. 24 8.,R.19 E., Topeka, Kansas, land district, for the reason 
that said tract has been certified to the State of Kansas on account of | 
the grant made by the act of March 3, 1863 (12 Stat., 772), to aid in the 
construction of the road. afterwards known as s the Leavenworth, Law- 
rence and Galveston Railroad. 

From the facts contained in your office dasisinn it appears that this 
tract is within the primary limits of the grant above referred to and was 
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certified to the State on account of said grant February 26, 1873. The 
rights under the grant-attached upon the definite location November 2 27, 
1866. One H. M. Ellis, on January 3, 1861, filed pre-emption declara- 
-tory statement covering this land, alleging settlement December 17, 
1860, Said filing has never been canceled, but, as stated in your office | 
decision, the land was offered land and by law he was required to make 
proof and payment within twelve months from the date of his settle- 
ment. This he failed to do,and your office decision therefore held that — 
the grant was not defeated by reason of said filing. It might be further 
Stated that Ellis, in support of his application, alleges that he commenced 
_ settlementon thislandinthespring of 1861, and thathe has madeimprove- 
- ments upon the land to.the value of about $1500. Whether he ever 
applied to enter the tract prior to the attachment of rights or the cer- 
tification under the grant does not appear in the record now before me. 
The matter presented for consideration by the record is, Was the cer- 
tification of february 26, 1873, operative so as to prevent further dis- | 
position by the United States? 
Lam aware that this Department has repeatedly held that certifica- 
tion of lands under a railroad grant deprives the Department of further 
_jarisdiction in the matter; but in view of the recent decision of the 
supreme court in the case of Weeks v. Bridgman (159 U.S., 541), I am 
of opinion that where such certification, being made as in this case 
under the act of August 3, 1854 (10 Stat., 346), embraced lands excepted 
from the grant, such certification has no operative effect. 

In the case of Weeks v. Bridgman (supra) there was pending at the 
date of the filing of the map of definite location of the St. Paul and 
Pacific Railroad, on appeal from the action of the local officers reject- 
ing the same, an application by one Brott to file a pre-emption declar- 
atory statement for the land there involved, he claiming the right to 
. pre-empt the same as a mail contractor under the act of March 3, 1855, 
His right to make such filing was recognized by this Department in 
1861.. : Notwithstanding such favorable decision, the land was certified 


to the State of Minnesota under the act of August 3, 1854, as a part of 


lands granted by the act of March 3, 1857, to aid in the Conerracuon 
of the St. Paul and Pacific hailroad. . 

_ As stated by the court: | 

But under the granting act, lands to which pre- Senen rights had. Sached, 


when the line was definitely fixed, were as much excepted therefrom as if in a deed 
they had been excluded by the terms of the conveyance. And this was true in 


respect of applications for pre-emption rejected by the local land office and pending 


on appeal in the land department at the time of definite location, since the initiation 
of the inchoate right to the land would prevent the passage of title by the grant, 
and the determination of its final destination would rest with the government and 
the claimant. Railway Company ». Dunmeyer, 113 U.S., 629; Railroad Company ». 
Whitney, 132 U.8.,357;. Bardon v. Railroad companys 145 Uz S., 889; Ard t. Brandon 
156 U.S8., 587; Whitney v. Taylor, 158 U.S., 85. : 

~The net of amine 3, 1854, provided that Siete lands had ee or should be igiekes 
after granted to the. several States or Territories, and the law did not convey the fee 
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simple title of such lands or require patents to be issued therefor, the lists of such 
lands which had been, or might thereafter be ¢ertified, ‘‘shall be regarded as con- 
veying the fee simple of all the lands embraced in such lists that are of the char- 
acter contemplated by such act of Congress, and intended to be granted thereby; — 
but where lands embraced in such lists are not of the character embraced by such 
acts of Congress, and are not intended to be granted thereby, said. lists, 80 far as. 
these lands are concerned, shall be perfectly null and void, and. no ‘right, title, 


' claim, or interest shall be conveyed thereby.” | 


As we have seen, this particular land was not included in the grant, aad the Se0- 
retary of the Interior had so decided on August 30, 1861, when he determined that. 
the pre-emption right had attached. And since it was not so included nor subject 
to disposition as’ part of the public domain, on October 25, 1864, the action of the 
land departmentin including it within the lists certified on that ony was ineffectual. 
Noble #. Railroad Co., 147 U.S., 165, 174. 

As. against Brott the pent aGad ior had no operative Stent 

It is also objected that Brott was not a qualified claimant under the act of 1855, 
because that act only applied to a contractor engaged in carrying the mail through 
. any of the Territories west of the Mississippi, and because it does not appear that 
his declaratory statement was ever accepted or recognized, or that he made proof of 
his occupation. of the land as a mail station, but these and other like objections 
involve questions between Brott and the government, already determined in his 
favor, and which the railroad company and its grantees are not in a posiuon to raise 
upon this record. 


The grant under consideration, namely, the act of March 3, 1863, 
contained a like exception to that considered by the court in the case 
of Weeks v. Bridgman (supra), and if the initiation of the inchoate 
right to the land was sufficient to defeat the grant, surely the perfected 
proceeding resulting in the allowance of Ellis’ filing; which was still of 
record uncanceled at the date of the definite location of the company’s 
road, is sufficient to except the tract now under consideration from the 
operation of the grant of 1863. This being so, the action of the Land 
7 Department in including it in the lists of 1873 was ineffectual. 

- . I must therefore reverse your office decision and direct that Hilis be 
permitted to complete entry upon his application heretofore. presented. 
| So far as this may be iu .conflict with any previous holding of this 
Department, as to. the effect of an outstanding certification, such pre- 
vious holding will be modified; and in the administration of these 


grants, the certifications made under the act of 1854 will only be con- 


sidered as operative where pUney. include tracts actually cae by the : 
grant. | : 


_ Ai WALKER vo, TAYLOR. a 
Motion for review rot departmental decision of J aly 13, 1896, 23 L. D., - 
110, denied by Secretary Francis, October 3, 1896. : 
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RAILROAD’ LANDS-AUT OF SEPTEMBER 29, 1890. 
CROWLEY v. RITCHIE EY AL. (ON REVIEW). 


Lands restored to the public domain by the fringe act of September 29, 1890, are 
subject to settlement from the date of the passage of said act. : 


Secretary. Francis to the Commissioner of the Conve Land Office, October 
(W.A.L) 3, 1896. | — (C. J. W.) 


Margaret Ritchie, Char ibs C, White, John Provost, and. John J. 
McCoy, sent their applications by mail to enter the NW. 4 of See. 9, T. 
48 N., kh. 7 W., Ashland, Wisconsin. Margaret Ritchie’s application 
was for the whole of said NW. +4, Provost’s for the north half, White’s 
for the SW. 4 of said NW. 4 and MeOoy’s for the SE. 4 of said NW. #. 
These applications were all received at the local office 5 mail prior to 
9 o’clock, A. M., on November 2, 1891, the announced hour of the open- 
ing. All the lenis alleged cublemont on the land applied for. and 
the local officers held said applications to be simultaneous. Daniel C. 
Crowley at two minutes past nine o’clock, A. M., on November. 3, 1891, 
appeared in person and filed application to enter the land in dispute, 
alleging settlement thereon. A hearing was ordered to determine the | 
rights of the parties. Said hearing commenced on January 4, 1892, all 
the parties appearing in person and by attorney. Thereafter the local 
officers held that the application of John Provost as to the N. 4 of the 
NW. 4, of John J. McCoy as to the SEH. 4 of the NW. 4, of Daniel C. 
Crowley as to the entire NW. 4 should be dismissed, and the applica- 
tion of Margaret Ritchie allowed. The losing applicants appealed 
from the decision, and on September 14, 1892, your office passed upon 
the case and affirmed the finding of the local officers. From this deci- 
sion the losing applicants appealed tothe Department, and on May 21, 
1894, the case was passed upon here, and your office decision was 
reversed and the right of entry awarded to Crowley. The losing 
parties filed motion for review, and on March 7, 1896, said motion was 
here considered aud denied. 

A motion for re-review has been filed, based upon. the Spud: that 
this was one of. a batch of cases held up for along time for the purpose 
of determining whether or not they were within the rule laid down in - 
the case of Smith v. Malone (18 L. D., 482), and that this case was 
erroneously held to-come within said rule, while all of the other cases 
were held to be free from said rule, although they involved the same 

questions involved in this case. It was not discovered that the land 
. in question in this case was within the ten mile limits of the Wisconsin 
Central Railroad grant forfeited by the act of September 29, 1890 (26 
Stat., 496), and therefore within the rule announced by the. supreme 
court in the case of Forsyth ». Wisconsin Central Railroad Company 
(U. S., Vol. 159-46), until after the opinion of March 7, 1896, was ren- 
dered, and the motion for review denied. The opinion was based upon 
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fhe: assumption that the land was in reservation and not subject to 


entry at the date of the several applications, except that of Crowley. 
It turns out that the Department was inistaken as to this fact, and this 
is deemed sufficient reason for the reconsideration of the former depart: 

mental decisions In this case. The departmental decision of May 21, 
1894, which reversed your office decision of September 14, 1892, rested 
solely upon the supposed fact that the land was in reservation at the 
time all of the applications to enter were made, except that. of Crow- 
ley, and for that reason the doctrine in the case of Smith v. Malone 
was invoked. There was, therefore, a mistake of a material fact in 
said decision, which mistake has been followed in subsequent depart- 

mental action in the case, but which should now be corrected. Under 
this view of the case, the facts disclosed by the record as to the acts 
of settlement performed by the several applicants become: important. 
In reference to the acts of settlement, the local officers found as follows: 


The condition of the land at the time Margaret Ritchie established settlement 
thereon was wholly unimproved and uncultivated, that there were no marks upon 
any of the corners indicating that any person claims this land; it was free from 
Improvements of any kind; that she had no notice of.any prior claim of any party, 
and that she followed uP her settlement with Beaidence and improvements is 
undisputed. : a 


Your office made the following finding from the record: 


. The preponderance of the proof is that Crowley is a single man ; that he went on 
the land on the morning of November 2, after twelve, cut brush aaa started a house, 
cut down some trees and built a house two logs high; remained there eight hours; 
he has since built a house and cleared some Brush he went on the land again 
December 1, stayed three days and built his house on ‘the 8th; he never lived in the 
_ house; it was built of logs, pole roof covered with boughs anil earth ; no floor, no 
furniture; the house was not finished at date of-hearing. House worth $25. He 
saw Mrs. Ritchie’ s house when he went on the land to build his house. I find that 
_ John Provost made his settlement and improvements on. the NE. + of the section, 
and I do not find sufficient evidence to show any settlement or ‘anrowemérie on 
the NW. 4, the land in controversy, to give notice of any intention of claiming the 
same. I also find from the evidence that McCoy made his settlement and improve- 
monts on the NE. 4and not on the quarter-section involved, and that he made no 
such Huprovements.’ on the NW. 4} as to gtve notice of baa) intention of claiming the 
same, ‘ 

As to the claims of Pave McCoy and White, whilst their applications were 
simultaneous with Mrs. Ritchie’s, their settlements and improvements having been 
made on other quarter-sections than the one in dispute and having given no legal 
notice of claim to any part of the NW. 4 they can claim nothing by reason of noe 
settlement on other quarters. 


‘The facts found by the local: eficars and by your office are in minors 
-with the record. In: departmental’ decision of March 7, 1896,it was _ 
-held that Mrs. Ritchie could take no benefit from her ‘acts of settle- 
ment and occupancy performed. prior to. the hour of opening on Novem: 
ber 2, 1891, which holding was error, Since the tract was subject to 
‘settlement Fon September 29; 1890. It’ appears, therefore, that the 
finding of the local officers and your office should have been affirmed 
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instead of reversed. Departmental decisions of May 21, 1894, and 

March 7, 1896, are revoked, in so far as they deny to Margaret Ritchie 

the right to make entry and perfect her claim to the land in dispute, 

and your office oOo” of September 14, 1892, awarding the land to 
her, is affirmed. | | : 


AURORA LopE v, BULGER, HILL AND NueceEer GuLoH PLACER. 


Motion for review of departmental decision of July 13, 1896, 23 L. D., 
95, denied by Secretary Francis, October 3, 1896. 


SCHOOL TANDES Or eae 28, 187 O. 
MILLER ® STATE OF NEBRASKA. 


By section 2, act of toni 28, 1870, seieniiay the jurisdiction of the State of 
_ Nebraska over the territory added thereto by the provisions of said act, Con- 
gress conferred ‘upon said State all the rights incident-to the original enabling 
act, and it therefore follows that the reserved school sections, embraced within 
such added territory, passed to said State by such transfer of jurisdiction, 
tliough the statute does not in terms make an express grant thereof to the State. 


Secretary Francis to the Commissioner of the General Land Office, October” 
(W. A. L.) * 38, 98960 0% * see (A.B. P.) 


It appears from the record in this case that on March 15, 1895, James 
A. Miller applied to.make homestead entry of lots 3, 4, 6 and 7 , See. 
36, T. 389, R. 48, O'Neill, Nebraska. | 
~ The. 66s officers rejected his application for the reason that the land 
is part of a section belonging to the State of Nebraska for the support 
of common schools. On appeal to your office the action below was | 
affirmed. Miller again appeals. 

‘The land was originally within the Territory of Dakota, but now lies 
in the State of Nebraska, south of the Missouri River. - 

By the fourteenth section of the act of March 2, 1861 (12 Stat. , 239), 
organizing the Territory of: Dakota, it was peomidedl: 


| That when the land i in said Territory shall be surveyed, under the direction of the 

government of the United States, preparatory to bringing the same into market, sec- 
tions numbered sixteen and thirty-six in. each township in said Territory shall be, 
and the same are hereby, reserved for the purpose of being applied to schools i in the 
States hereafter to be erected out of the same. 


‘The State of Nebraska was formed under: the act of April 19, 1864 
(13 Stat., 47), whereby the middle of the channel of the Missouri River 
was established as the eastern, and in part the northern boundary 
lines thereof. As the river then ran, ‘the Jand in question was left to 
the north, and in the Territory of Dakota.. Subsequently, however, the 
channel of the river changed eee at this poe and the land in 
een fell to the south thereof. . 7 . a 


DECISIONS RELATING TO THE PUBLIC LANDS. — ZA 


- By the seventh section of the Nebraska Siapling act, there was | 
granted to the State for the support of common schools, sections six- 
teen and thirty-six of every township therein, but the land in question 


was not within the then prescribed. limits of the State. 


Subsequent to the change in the channel of the river, however, the 
Congress, by act of April 28, 1870 (16 Stat., 93),.appears to have recog- 
nized the change, and in ae thereof, provided that upon Nebraska’s 
giving her consent thereto in the manner prescribed, which was done, 
the center of the main channel of the Missouri River, as it then existed, 
should be the boundary liné between the State and the Territory of 
Dakota, at certain stated points, which placed the land in controversy 
- within the limits of the State of Nebraska. 

By the second section of that act it was provided: 

That'the respective jurisdictions of said State and Territory | Ss ot. uo shall: 
extend to and over all of the territory, within their limits, according to the line 


herein designated, to allintents and purposes as fully and completely as ifno change .— 


had taken place in the channel of said Missouri river. And the Secretary of the 
Interior is hereby authorized and required to cause to be made all necessary surveys - 
and meanderings, and to order the transfer of all pies papers, and documents 
which may be necessar y in the premises. 

The substance of appellant’s contention is hae inasmuch as the lands 
affected by said change in the channel of the river were thus trans- 
ferred from the Territory of Dakota to the State of Nebraska after the 
passage of the enabling act under which said State was formed, there 
- never has been a grant to the State, for school purposes, of sections — 
sixteen and thirty- six of the townships embracing said lands. —__ | 

It does not appear to me that this contention could, in any event, 
avail the appellant, for the reason that if said seations sixteen aul 
thirty-six do not belong to the State of Nebraska for school purposes, 
they are still in a state of reservation under the act organizing the Ter- 
ritory of Dakota, and therefore could not be entered under the publie 
land laws. 

The reservation in the Dakota territorial act, of sections sixteen and 
thirty-six of every township therein; was for the purposé of applying. 
the same to schools in States thereafter to be erected out of said 
~ Territory. . 

In view of the change in the channel of the Missouri River, and of — 
the subsequent legislation by Congress relative thereto, as stated, it is 
- clear that the State of Nebraska was in part erected pat of the iatias 
affected by said change and legislation. While not within the limits — 
prescribed by the Nebraska enabling act of 1864, they were :brought 


within the boundaries of the State as extended by the act of 1870, and | 


thus became a part and parcel of the lands of that State. 

The remaining question is, whether the State of Nebraska is entitled 
to sections sixteen and thirty- six for school purposes. We have seen 
that by the act of April 28, 1870, the jurisdiction of the State was 
extended to and over the noel neanired territory, to all intents and 
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purposes as fully and completely as if no change in the channel of the 
Missouri River had ever taken place. By that act it was the intention 
of Congress, in my judgment, to place: the lands within the newly 
defined boundary limits of the State of Nebraska, the same as though 
they had originally fallen, and subject to all the provisions, conditions: 
and limitations relative to the lands which did fall, within the bound- 
ary limits as prescribed by the act under which the State was formed. 
In other words, it was the purpose of the act to place the lands within 
the jurisdiction of the State of Nebraska, subject to all the conditions © 
and restrictions imposed, and with full right in the State to all the 
privileges granted, by the original enabling act. 

If the main channel of the Missouri River had always been where it 
was at the date of the passage of the act of 1870, and is now, then the 
said lands would have fallen within the original jurisdictional limits of 
the State of Nebraska, and would have been in all respects subject to 
the operation of the act under which the State was formed; and sec- 
tions sixteen and thirty-six of every township thereof would have passed 
to the State by that act. It was in that position exactly that Congress 
intended to place the lands, in my judgment, when by the second sec- 
tion of the act of 1870 it extended the jurisdiction of the State of 
Nebraska to and over the same, “as fully and completely as if no 
change had taken place in the channel of said Missouri River.” And 
although that act is without words of express grant of sections sixteen 
and thirty-six to the State of Nebraska for school purposes, yet the 
intention of Congress. obviously was to transfer said sections (and the 
other lands embraced by the act) to said State, the same, and with 
like effect, as though they had originally been a part of said State. 
- It can hardly be presumed that Congress intended to continue the 
reservation of sections sixteen and thirty-six, under the Dakota terri- 
torial act, after the lands had been thus transferred to the State of 
Nebr aska, without any purpose for such continued reservation, specified 
or otherwise. 

I am of the opinion, therefore, that the land here in question belongs 
to the State of Nebraska for school purposes, and the decision appealed 
from is accordingly affirmed. | 


CHILDS v. PLOED, 


“Moti on for review of dspactmontal decision of April 6, 1896, 22 L. D., 
442, denied by Secretary nents October 3, 1896. | 
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‘RAILROAD GRANT—INDEMNITY SELECTION S—-ADYVERSE CLAIM. 
GAMBLE V. NORTHERN PACIFIC R. R. ‘Co. 


Indemnity selections of the Northern Pacific resting on alleged losses east of 

Superior City, regular and legal under the existing construction of the grant 

' at the time when made, should be protected under the changed construction of 

the grant, with due opportunity to assign new bases, as against intervening 
adverse claims. | ak 


Secretary Francis to the Cominissioner of the General Land Office, October 
(W. ALL.) | ‘8, 1896. 7 (F. W. ©.) 


With your office letter of May 20, 1896, was forwarded an applica- 
tion, filed in behalf of E. R. Gamble, for a writ of certiorari, in the case 
of Gamble v. Northern Pacific Railroad Company, involvirig the SW. 4 
of Sec. 31, T. 147.N., R. 49 W., Fargo land district, North Dakota. 

The tract is within the indemnity limits of the grant for said. com- 
pany and was included -in the company’ S selection list No. 6, filed 
March 12, 1883. . 

Said list was not accompanied by a list of losses as HARGE for the 
selections made, but an amended list was filed October 12, 1887. This 
_ list contained losses, but were in bulk, not tract for tract, with the 
— Selected lands. 

On February 23, 1892, further amendment was vanaas py aeuncinp | 
the losses tract for tract with the selections. The losses aeeIEnee were, 
liowever, in Wisconsin and east of Superior. , 

On November 13, 1895 (21 L: D., 412), this Deparencnt held that the 
grant for the Northern Pacific Railroad Company did not extend east 
of Superior, Wisconsin. | | | 

It was further held in said opinion, that: 

I further learn upon inguiry at your office that the lands east of Supsrios City — 
were made the basis for the selection of a large quantity of lands from the indem- 
nity belt. of the company’s grant in North Dakota. These selections having been — 
made some while ago, many, if not all, of the lands selected have, perhaps, been sold 
by the company. 

_ The previous action of this DSR AAGH giving color to the company’s right to a 

grant east of Superior City, and the application of the rule that the indemnity lands 
should be selected nearest to those’ lost, were the probable causes for the specifica- 
tion of these lands as a basis for the selections referred to. 

In view thereof, I have to direct that the company be allowed sixty days from . 
notice of this decision within which to specify a new basis for any of its indemnity 
selections avoided by this decision, and that during that period no contests against 
such selections, where the charge is that the basis was made of lands east of Superior 
City, or application to enter under the settlement laws, will be received. 


- Acting under this holding the company, on November 25, 1895, filed 
a further amendment to said list No. 6, substituting losses in Montana. 
‘Gamble’s claim rests upon an application tendered on March 20, 1895, 
and rejected for conflict with the company’s selection, from which action 
he appealed, This appeal was dismissed by your office because the 
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Service made - was held not to be sufficient to bind the company, | i. bu 
that no sufficient service was made upon the company. 

It has been repeatedly held that an application for een will 
not be granted where substantial aneyce has been done in the action 
complained of. 

Your office sustained the aeeeetiaa of Gamble’s application for con- 
flict with the company’s selection, but denied him the right of further . 
appeal, because no sufficient service had been made of the appeal from 
- the action of the local officers. 
In support of the application under consideration it is urged that the 
selection of record, at the date of Gamble’s application, was invalid, 
being without a sufficient basis, and could not be amended in the 
presence of his adverse claim. 

It must be admitted that, as a. general proposition, amendment can 
not be made, or a defect cured, except the same be subject to interven- | 
ing rights, but here the selections were to be made under the direction 
of the Secretary of the Interior. 

Under the rules established, in view of ‘ng previous action of ie 
Department tacitly recognizing the grant and making a withdr awal of 
the lands upon the location east of Superior, it became necessary for 
the company to resort, in its selections, to the losses east of Superior. — 
It is true that the Department afterwards held that there is no grant. 
east of Superior, but it would be inequitable to avoid a selection made | 
in accordance with .departmental regulations, simply for the reason 


. that. change had been made in the construction of the grant, withont 


first affording the ney an opportunity to comply oe the nonaneee 
condition. 

As before stated, the selections are inde under the aieation of the 
‘Secretary of the Interior, and as the selection made before the decision 
of November 13, 1895 (supra), was in all respects regular and legal 
under the previous construction of the grant, it was not the intention. . 
to avoid the same by said decision, but rather to afford the company, 
within a limited time, an opportunity to supply a new basis, which it 
has done, and no exception has been taken to the sufficiency of the 
same. It is therefore held that the rejection of. Gamble’s application 
was proper, and that the pendency of his appeal was no bar to the 
allowance of the amendment in the company’s selection, under the 
.circumstances before detailed. . 

‘The application is ore gly denied, 


SHBLDON Vv. Roacn. 


- Motion for review of departmental | decision of May 23, 1896, 99 L.D., 
630, denied by Secretary Francis, eer 3, 1896. 
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- RELINQUISHMENT—MINERAL LAND—LIMESTONE—LODE LOCATION, 
LONG v, ISAKSEN. 


An instrument executed by a homestead entryman purporting to waive all claim to | 
~ any mineral land embraced within his entry, but which does not in terms sur- 
render any specific legal sub-division, and was evidently not intended as an 
abandonment of any specific tract, should not be regarded as a relinquishment. 

A lode location on a bed or ledge of Jimestone is not authorized under the provisions 

of the mining Jaws. 

To exclude land from appropriation anise the homestead law, on the eeddnd that it 
contains a valuable bed of limestone, it must affirmatively appear that the land 
is more valuable on account of the stone contained therein than for agricultural 
purposes. . 


Secretary Francis to the Commissioner of the General Land Office, October 
(W. A. L.) a 3, 1896. | 7 (PSG) 


The land involved in this controversy is lots 4 and 5 and theS. $ of - 
the SW. 4 of Sec. 20, T. 108., R. 10 W., W. M., Mee ey Wash- 
ington, lana district. 

The record shows that Elias Isaksen made homestead exiny of said 
tract August 19, 1889, and after publication notice, made commutation 
proof before the clerk of the superior court of Pacific county, Wash- 
ington, February 28, 1891, making and filing the usual non-mineral 
_ affidavit. In answer to question No. 10 of final proof in relation to the 

presence of mineral on the land, the claimant said—*On a small por- 
tion of the tract there are indications of lime, but of no known value.” - 
The proof was transmitted to the local office, when, for some reason, 
wholly unexplained by the record, on March 5, 1891, it required him to 
furnish “affidavit or additional proof as to the mineral character of the 
land.” 

On March 17, 1891, Ira M. Long filed an uncorroborated affidavit of 
contest against said entry, alleging that it “contains a valuable min- 
eral deposit consisting of a ledge or lode of limestone” which “renders 
said tract much more valuable for minerals than for agricultural or any 
other purpose;” that this. was well known to claimant, and that his. 
final proof testimony as to its non-mineral character “was and is 
untrue.” | 

On March 30 foliowing the claimant asked for sixty days in which to 
comely with the order of March 5, which was granted. On the same 
day—March 30—there was filed in the local office this statement by 
Isaksen—- 

I, Elias Isaksen being first duly sworn state that I am the same person who made 
homestead application No. 6800 on'S. 4 of SW. 4 and -lots 4 and 5, section 20, T. 10 
north, range 10 west, Wil. Mer., and offered proof thereon the 2d day of February 
_ 1891; that the indications of lime referred to in said proof in my own affidavit crops 

out on lot 5 near the northern boundary and indications of the same are found in the 
immediate vicinity of said outcropping; that I was not at the time of giving said 
testimony and am not now informed of the full extent of said indications or crop- 
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‘pings of limestone; but am now informed that aia limestone cropping is a mineral 
deposit of value me have become convinced of that fact since making said proof; 
that it is no part of my purpose fo include in my homestead claim any mineral laud 
or lands not properly and legally subject to such homestead entry, and that said 
proof was not intended to secure any mineral lauds; that I hereby expressly consent 
to the exclusion of said ledge or mineral deposit from, my said homestead.entry, and 
ask that my homestead final receipt be issued so as to exclude such portions of lot 
_ No. 5 and 4 as includes said mineral deposit or any mineral claim located thereon. | 

On May 11, 1891, W. ©. Kellum made yaa to purchase lot 5, . 
ander the timber and stone act. . 
On May 11, 1891, Samuel L. Tee filed a notice of the location of the 
“Little Bob” miAcer mining claim on May 6, preceding. This is 
described by metes and bounds, and is said to oem twenty acres in 
lot 5. On the same day Levi F. Hodge filed a similar notice of the 
location of the “Belle” placer, purporting to have been located on 

May 6, and to contain twenty acres in lot-5 also. 

On October 27, 1891, Isaksen filed an affidavit sworn to July 11, 
preceding, in which he alleges that he cannot understand the English. 
language well enough to talk it intelligently; that he is informed that 
a paper filed by him is a relinquishment of a part of his homestead — 
entry; that he did not understand the object and effect of it when he 
signed it, and signed it under the advice of | 3 


~ counsel whom i understood to tell me that if I would sign said paper my entry on 
said land on which I had submitted final proof would be perfected thereby, and 
that existing obstacles to the alowance of said proof would be thereby removed 3. 


- that he never intended to relinquish his entry or any part thereof, and 
would not have signed the paper had he known it to be a relinquish- 
ment.. He requests that he may be allowed to withdraw it. 

On November 5, 1891, Hodge filed an affidavit of contest against lot 
5 of Isaksen’s homestead entry, alleging that the ground is “wholly 
unfit for cultivation and is solely valuable for the deposit of limestone 


thereon.” 
On the same day W. C. Kellum filed affidavit of contest against 


Isaksen’s homestead entry of lot 5, alleging that it was “not subject 
to entry under the homestead laws, and was taken and was held for 
speculative purposes, and not for agricultural purposes.” - 

For some reason tmexplained by the record notice of contest was’ 
not issued until February 12, 1892, when it was issued on the Long 
contest. (The testimony shows that Long transferred his interest in 
the mining claim to Horatio J. Duffy, August 20, 1891, who does not 
appear anywhere in the case, except as a witness for contestant.) This 
notice was served on Isaksen, Kellum, Tee and Hodge, the testimony 
to be taken .before a United States Commissioner at Astoria. Long 

and Isaksen appeared, but the others made default. oo 

As a result of the hearing the local office r ecommended that the . 
homestead entry of Isaksen should be canceled as to the land in lot 5 
included in Long’s mineral location. Isaksen, Hodge and Kellum 
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appealed, and your. office, by letter of January 26, 1894, affir med the 
action below, wherenpon Isaksen prosecutes this appeal, assigning sev- 
eral grounds of error, among others, alleging that it was error to hold 
a ledge of limestone to be mineral within the meaning of the statute, 
and that the claimant executed and delivered the so- cae. relig etek: 
ment advisedly: 
First, in regard to this. S0- called relinquishment: It is very question- 
_ able in my mind whether, under any circumstances, this. instrument 
- could be construed as a pol aiushniene It will be observed that it. 
does not. contain words of grant; it does not in terms relinquish to the: 
government any thing; he does not surrender to the United States any 
defivite tract of land, but by the statement leaves it to be determined: 
in the future whether there is any mineral that would reserve . the: 
land from homestead entry. He does not state that it does exist, but 
says he is “now informed that said limestone cropping is a Fnohal 
deposit of value;” that he has become convinced of that fact; that it 
was not his intention to iticlude in his homestead claim ‘mineral land 
or lands not properly and legally subject to such homestead entry 2 
and by this statement consents “to the exclusion of said ledge or min- 
eral deposit from my said homestead entry,” and that it may be excluded 
- from his final receipt. 
It is apparent that'the local office did not consider this such a relin- — 
quishment as authorized it to cancel any part of the entry. At least, 
they did not do so, and in refusing or neglecting to do so, AS wee cise 
may be, I think they were fully justified. | | 
But aside from this, I think the evidence clearly shows that it was 
not Isaksen’s intention to relinquish any part of his land. It is shown 
that he is a native of Norway, and that he does not understand the | 
English language sufficiently to transact business, and that one Olsen, 
who is called “Judge” Olsen, because of his having been prOhiie 
judge of the county, was his friend, counselor, and interpreter. It was 
through the efforts of Olsen, with the assistance of Long, that this — 
paper was secured. Long’s contest had been filed on March 17, pre- 
vious to the execution of this paper. It appears that lJsaksen was 
anxious to get his final receipt, and he was informed by Olsen that if 
he. would sign this paper Olsen and Long would at once. procure the 
same. There can be no doubt as to Long’s interest and anxiety in the. 
matter. On the same day this instrument was signed, he located a | 
lode claim on the Jand, “to be known as Bear River Lime and Cement 
Claim.” It is also shown that he—Long—paid the expenses of the 
execution of this paper. Olsen swears that he interpreted the paper. 
to Isaksen, and both Olsen and Long swear that they were present 
when the district clerk who took the acknowledgement asked Isaksen if 


~ he understood it, and he answered that he did. No one swears but 


‘Olsen that Tenksen understood this to be arelinquishment. Isaksen 
claims that he did not so understand it, and I think the circumstances. 
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connected with the matter corroborate his statement. He swears that 
he did not know of any claim of relinquishment on his part until he 
saw a letter from an attorney in Vancouver, dated April 15, 1891, 
addressed to Olsen, evidently in reply to.one Olsen had sent him, in 
which this attorney said the local officers could not cancel any part of 
-Isaksen’s entry, because no legal subdivision was specified, and until 
the mining claim was segregated by an official survey the matter would 
rest in statu quo. Isaksen swears that this was the first knowledge he 
had of relinquishment, and for the first time in their intercourse he mis- 
trusted Olsen. He therefore immediately consulted another attorney, 
and the result was the filing of | ‘his disclaimer of any intention to 
relinquish. | 

‘I cannot escape the conclusion that Isaksen was acting in good 
faith in this matter, and that it was not his intention to surrender any 
part of his entry. The entire transaction on the part of Long and 
Olsen is so persuasive of an intent to advance their own interests at 
the sacrifice of Isaksen’s, that one is justified in looking with suspi- 
cion upon their demeanor. ‘The conduct of Olsen, who was the confi- 
dential friend and paid attorney of Isaksen in going upon the witness 
stand in behalf of Long and volunteering testimony of other transac- 
tions aside from this that was intended to cast discredit on his client, 
and which were not in issue, is not calculated to Impress one with i 
entire disinterestedness. 


For these reasons I cannot concur in the decisions below holding this 


instrument to be a relingutshment, or the conclusion that Isaksen 
intended to make a relinquishment, (Vide Ficker v. Murphy, 2 L. D., 
135.) 

Your office also decided in the case at bar (1) -that the land in con- 
troversy is more valuable for the deposit of limestone than for agricul- 
tural purposes, and (2) that lime is a mineral. within the purview of the 
statute, and on the latter proposition cite as authorities a letter by 
Commissioner burdett, dated January 28, 1875 (2 C. L., O., 55), and 
‘W. H. Hooper (1 L. D., 560). | 

The letter of Goummiscionet Burdett, referred to, is addressed to 
H. ©. Kolfe, and is in full as folows— 


In reply to your Jetter of the 13th ult, I have to state that jane which are more 
valuable on account of deposits of limestone or marble than they are for purposes of 
agriculture may be patented under the mining acts of Congress. — 


If this expression of opinion could be dignified as the legal opinion 
of your predecessor upon the law involved in this proposition, it would 
not be binding on the Department. But this is evidentiy a letter in 
reply to an inquiry, the full nature of which we are not advised, and 
should not, in my judgment, be accepted as an authority, even by your 
office, warranting the location of limestone as a lode claim. 

In the Hooper case the sole question was as to whether g ae could. 
_be taken under the placer mining laws. 
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From my view of the matter neither of these suenonties sanort the 
proposition decided by your office, nor do I find any decision of the 
Department wherein it is expressly held that a lode location may be 
made on a bed or ledge of limestone, but in every instance where it has 
been allowed it was under the placer law. On the contrary it was 
expressly held in Shepherd v. Bird et at. (17 L. D., 82), that a tract con-- 
taining limestone “was not subject to location and a as a lode 
claim,” 

I do not believe that a bed of limestone can be construed as a “vein 
or lode,” or “vein, lode, or ledge,” as those terms are used in sections 
2320 and 2322, Revised Statutes. These terms are synonymous, and 
are used by Congress only in connection with such metals as are named ~ 
when found in “rock in place.” | ae 

In mining, ledge i is a common name in the Cordilleran region for the lode, and for 
any outcrop supposed to be that of a mineral deposit orvein. (Century Dictionary.) 

‘Where limestone, or any of the other substances mentioned in Max- 
well v. Brierly (10 C. L. O., 50), and in the circular of January 30, 1883 
(9 Id., 210), are permitted to be located and entered as a placer it must 
appear affirmatively that the land is more valuable for limestone than 
for agricultural purposes, or, aS said in the circular above referred to, 
the applicant must “show that the lands are not valuable for any other 
purpose than the one for which application is made.” 

So far as shown by the testimony, there has never been a pound of 
the rock used for commercial purposes. The testimony as to its value 
is purely speculative; that is, the witnesses fix a value on the land on 
the hypothesis that the outcropping ledge is continuous and that the 
rock may be successfully used for cement or lime. The tests made of 
the rock to ascertain its properties are. crude in the extreme, simply by 
pouring acid over it, and burning pieces of the rock in an open fire. 
The expert geologist or mineralogist says, when asked the proportion 
of the constituents,—“‘I only know that approximately, as T made no 
analysis. I only made home tests.” 

In view of what has been done by the mineral claimant to test the 
rock and to develop his claim, it seems a little short of absurdity to 
assert, as do some of his witnesses, that the property is worth trom 
seven thousand to ten thousand dollars, or, as said by one witness, 
‘fifteen thousand dollars or more,” for mining purposes. The value of 
the tract for agricultural purposes is estimated by contestant’s wite 
nesses, varying in amount from ten to forty dollars per acre for wae 
they call the “tide lands.” 

The testimony for the defendant shows that all the lands included in | 
the homestead entry are valuable for agricultural purposes. One of: the 
witnesses held lots 4 and 5 where it is claimed mineral exists, for quite. 
a number of years, under the pre-emption and homestead laws, aud 
sold his improvements to Isaksen for $150. His witnesses are men liv- 
ing in the neighborhood, who have an. opportunity to judge of the 
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value of the lands, and they put the value of these lots for agricultural 
purposes at $5,000. There is also testimony tending to show that this 
ledge of limestone has been practically tested, and that it is valueless; — 
also that it has been worked in the past and abandoned, because 
unprofitable. The defendant has lived on the land, and probably has 
— done as much improvement as his circumstances Coan permit. In fact, 
his good faith is in no wise impeached by any creditable evidence. 
In my judgment the evidence signally fails to prove the land more — 
valuable for mineral than for agricultural purposes.- . 
Your office judgment is therefore reversed, and the local officers are 
cee to approve Isaksen’s final proof. 


——r 


JoEnL Fay. 


Motion for review of departmental decision of March 19, 1895, 20 
L. D., 247, denied by Secretary Francis, October 3, 1896. 


FINAL PROOF—PROTEST—HEARING~—DECISION. 
SPAULDING v. DAVIS. 


In the disposition of a case arising on a protest against final proof, where a hearing 
is ordered to deterniine priority of right, and evidence duly submitted, the 
respective rights of. the parties as well as the regularity of the proof should be | 
considered. 


Secretary Francis to the Commissioner of the General Land Office, October 
(W. A. L) | 3, 1896, (J. A.) 


The land involved herein is the 8.4 of the NE.4 and the SE. 4 of the 
NW. 4 of Section 15, T.5 N., R. 21 W., Missoula, Montana, land district. 

~ March 3, 1893, Robert Davis filed declaratory statement for said tract 
under the Act of June 5, 1872 (17 Stat., 226), providing for the sale of 
lands in the Bitter Root valley, Montana, to actual settlers. On May 
7, 1894, Henry H. Spaulding filed a declaratory statement for the tract 
under the oe act. 

January 2, 1894, Davis gave notice of intention to make final nies 
on Febrnary 15, 1894, but for some reason not. appearing from the record 
he failed to make proof. March 14,1894, he gave notice of intention to _ 
make final proof on April 26, 1894. He appeared at the time set for 
taking final proof, but tinding that Spaulding had appeared as pro- — 
testant, failed to submit his proof. May 5, 1894, he again gave notice 
of his intention to make final proof. Notice for publication issued on — 
the same date, directing final proof to be taken before a United States. 
circuit court commissioner at H amilton, Montana, on June 29, 1894, and 
specially citing Spaulding to appear and cross-examine Davis and his . 
witnesses and to offer proof in answer. Instead of offering his proof 


DECISIONS RELATING TO THE PUBLIC LANDS. B59 


in accordance with the requirement of the circular of December.15,1885 
(4 L. D., 297), between the hours of 8:00 A. M. and 6:00 P.M. on June | 
29th, Davis offered his proof very early in the morning, according to 
the soinmilscioniers affidavit on file in the case, between the hours of six. 
and seven o’clock. The proof was carried away from the comimission- 
er’s office before seven o’clock and transmitted to the local officers, by 
whom it was received on the following day. Spaulding was thus deprived 
_of the opportunity of: cross-examining Davis and his wituesses. _ 
July 2, 1894, Spaulding filed a protest against the acceptance of 
Davis’ final proof, whereupon the local officers on July 11th ordered a | 
hearing for August 31, 1894, to determine the question of prior right. 


In the notice of hearing they directed that testimony be taken on Au- a 


- gust 24, 1894, before a United States Circuit Court Commissioner at 
Hamilton, Montana. Both parties submitted testimony on the date 
appointed, and on October 4, 1894, the local officers rendered decision 
finding that Davis is the prior settler and recommending that his final 
_ proof be accepted and that the protest of Spauding be dismissed. On 
Spaulding’s appeal your office rendered decision June 7, 1894, finding 
_ that “almost every circumstance concerning Davis’ relation to this land 
tends strongly to impeach the good faith of his claim,” but holding that | 
it is not necessary for the purpose of the decision to look beyond the 
facts concerning the submission of his final proof. As said proof was 
irregularly submitted, the decision of the local officers was ee and 
the proof rejected. 

Davis has appealed from said decision to the Department, contend: 
ing that your office erred in not finding that he is the prior bona fide 
settler, and in not¢ allowing bim to submit new proof. 

At the hearing which was had at Spaulding’s request made aiter the 
irregular submission of Davis’ final proof, the case was fully and fairly 
tried upon the merits. Your office therefore erred in not deciding the 
question of prior right. (Platt e¢ at. Graham, 7L, D., 229; Langford 
v. Butler, 20 L. D., 76.) 

In the case of ian gford v. Butler Cr which is cited in the see 
sion of your office in support of the holding that Davis’ final proof must 
be rejected, and also apparently in support of the holding that it. is not. 
necessary for the purpose of said decision to look beyond the facts con- 
cerning the submission of Davis’ final proof, the facts are as follows: 

August 17, 1891, Langford made homestead entry for a tract of land, 
and on the same aap Butler filed a pre-emption declaratory jaceat 
for a tract including part of the land entered by Langford. October 9, 
1891, Butler made final proof before a United States circuit court com- 
missioner. Langford appeared to cross-examine Butler and his wit- 
_ hesses and protested against the’ acceptance of his proof. November 
7, 1891, before the final proof had been passed upon by the local officers, — 
he filed an affidavit of contest as to the tract in controversy, alleging - 
prior settlement. Hearing was had December 22nd and 23, 1891. 
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March 31, 1893, your office rendered decision awarding the land in con- 
troversy to Butler and holding Langford’s homestead entry for cancel- 
lation as to said tract. On Langford’s appeal the Department first - 
considered the facts in regard to the submission of Butler’s final proof 
and held that the same must be rejected for the reason that it was 
irregularly submitted, and directed your office to strictly enforce the 
circular regulation in romana to the submission of final proof. The con- 
test between the parties was then considered and Langford was awarded 
the right to the land in dispute, being part of the Jand claimed by 
Butler, and it was further held that Butler’s pre-emption declaratory 
statement must-be canceled, for the reason that he had not established 
his residence upon the land. 

"That decision did not warrant the holding in the jeeigiod appealed 
from, that it is not necessary to consider the facts beyond the submis- 
‘Sion of Davis’ final proof. The precedent established in Platt e¢ al. v. 
Graham, cited supra, and followed in Langford v. Butler, of consider- 
ing a case on the merits when a hearing was had after the irregular 
submission of final proof, should have been followed by yonr office in — 
the case at bar. A decision on the merits would not have been incom- 
patible with an observance of the directions given in Langford v. Butler 
to strictly enforce the regulation m1 regard to the submission of finak 
proof. — ; 

Davis did not establish his residence on the land until January 22, 
1894, after his first notice of intention to make final proof. He resided 
on the land continuously until July 6, 1894, one week after the submis- 
sion of his final proof, with the exception of about five weeks in March 
and April. The cost of erecting his improvements on the land was 
about seventy dollars, although his estimate of their valne is much ~ 
higher. 

Spaulding went on the land on J anuary 8, 1894, and on that day laid 
the foundation fora log house. He did not complete the house, but 
returned to the land on January 19, and built a lumber house éwalve 
by fourteen feet, in which he established his residence. He continu- 
ously resided in his house until shortly before the hearing, when he 
went away to work at “harvesting.” His Enpioy cinente are worth 
about as much as those of Davis. | 

The actions of Davis indicate that he is not a bona fide settler. His 
final proof must therefore be rejected and his declaratory statement 
canceled. The decision appealed from is accordingly modified. — 


WELCH v PETRE ET AL. 


Motion. for review of departmental decision of June 9, 1896, 22 Li. Diy 
651, denied by Secretary Francis, October 3, 1896. 
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RESTORATION OF LOST OR OBLITERATED COnnE ES 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., October 16, 1896. 


‘The increasing number of letters from county and local surveyors 
received at this office making inquiry as to the proper method of restor- 
Ing to their original position lost or obliterated corners marking the 
‘survey of the public lands of the United States, or such as have been 
willfully or accidentally moved from their original position, have ren- 
dered the preparation of the following general rules necessary, particu- 
larly as in a very large number of cases the immediate facts necessary 
to.a thorough and intelligent understanding are omitted. Moreover, 
surveys having been made under the authority of different acts of Con- 
gress, different results have been obtained, and no special law has been 
enacted by that authority covering and regulating the subject of the 
above-named inquiries. Hence, the general rule here given must be 
considered merely as an expression of the opinion of this office on the 
subject, based, however, upon the spirit of the several acts of Congress 
authorizing the surveys, as construed by this office, and by United 

States court decisions. When cases arise which are not covered by 
these rules, and the advice of this office is desired, the letter of inquiry 
- should always contain a description of: the particular corner, with 
reference to the township, range, and section of the aoe surveys, to 
enable this office to consult the record. | 
An obliterated corner is one where no visible evidence remains of the 
work of the original surveyor in establishing it. Its location may, how- 
ever, have been preserved beyond all question by acts of landowners, | 
‘and by the memory of those who knew and recollect the true situs of the 
original monument. In such eases it is not a lost corner. 

A lost corner is one whose position can not be determined, beyond 
reasonable doubt, either from. oneal marks or reliable external evi- 
dence. 

Surveyors sometimes err in their dédision whether a corner is to be 
treated as lost or only obliterated, 

Surveyors who have been United States Aepahies should bear in 
mind that in their private capacity they must act under somewhat - 
different rules of law from those governing original surveys, and should 
carefully distinguish between the provisions of the statute which guide. 
a Government deputy and those which apply to retracement of lines 
once surveyed. ‘The failure to observe this distinction has been pro- 
litte of erroneous work and injustice to landowners. 

To restore extinct boundaries of the public lands correctly, the sur- 
veyor must have some knowledge of the manner in which townships 
were subdivided by the several methods authorized by Congress. 
Without this knowledge he may be greatly embarrassed in the field, 
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and is liable to make mistakes invalidating his work, and leading 
_ eventually to serious litigation. Itis believed that the following synop- 
sis of the several acts of Congress regulating the surveys of the public 
lands will be of service to county surveyors and others, and will help 
to explain many of the difficulties encountered by them in the Settle- 
ment of such questions. 

Compliance with the provisions of Congressional ibgitutio at differ 
ent periods has resulted in twe sets of corners being established on town- 
ship lines at one time; at other times three sets of corners have been estab- 
lished on range lines; while the system now in operation makes but one 
set of corners on township boundaries, except on standard lines—1. e., 
~ base and correction lines, and in some exceptional cases. 

The following brief explanation of the modes which have been prac- 
ticed will be of service to all who may be called upon to restore oblit- 
erated boundaries of the public land surveys: 

Where two sets of corners were established on township. poundaries, 

one set was planted at the time the exteriors were run, those on the 
north boundary belonging to the sections and quarter sectious north of 
said line, and those on the west boundary belonging to the sections and 
quarter sections west of that line. The other set of corners was estab- 
lished when the township was subdivided. This method, as stated, 
resulted in the establishment of two sets of corners on all four sides of 
_ the townships. 
_ Where three sets of corners were established on the range lines, the 
subdivisional surveys were made in the above manner, except that 
the east and west section lines, instead of being closed upon the corners 
previously established on the east boundary of the township, were run 
due east from the last interior section corner, and new corners were 
erected at the points of intersection with the range line. ; 

The method now in practice requires section lines to be initiated from. | 
the corners on the south boundary of the township, and to close on. 
existing corners on the east, north, and west boundaries of the township, 
except when the north boundary is a base line or standard parallel. _ 

But in some cases, for special reasons, an opposite course of procedure 
has been followed, and subdivisional work has been begun on the north 
boundary and has been extended southward and eastward or southward 
and westward. : 

In the more recent general instructions, greater care nos been exer- 
cised to secure rectangular subdivisions by fixing a strict limitation 
that no new township exteriors or section lines shall depart from a true 
meridian or east and west line more than twenty-one minutes of are; 
and that where a random line is found liable to correction beyond this 
limit, a true line on a cardinal course must be run, setting a closing 
corner on the line to which it closes. 

This produces, in new surveys closing to facoular old work, a great 
number. of exteriors marked by a double set of corners. All retracing 
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surveyors should proceed under these new conditions with full knowl- — 
een of the field notes and exceptional methods of subdivision. 


SYNOPSIS OF ACTS OF CONGRESS. 


_ The first enactment in regard to the surveying of the public lands 
was an ordinance passed by the Congress of the Confed- 4. ansnceot the Con- 
eration May 20, 1785, prescribing the mode for the sur- aaa ee 
vey of the “ Western Territory,” and which provided that uw. s. tang Laws, p.: 
said territory should be divided into “townships of six“ *""" | 
miles square, by lines running due north and south, and others er ossing 
them at right angles” as near as might be. 

It further provided that the first line running north and south should 
begin on the Ohio River, at a point due north from the western terminus 
of aline run as the south ‘boundany of the State of Pennsylvania, andthe | 
first line running east and west should begin at the same point and 


extend through the whole territory. In these initial surveys only the ~~ 


exterior lines of the townships were surveyed, but the plats were marked 
by subdivisions into sections 1 mile square, numbered from 1 to 36, 
commencing with No. 1: in the southeast corner of the township, and 
running from south to north in each tier to No. 36 in the northwest. 
corner of.the township; mile corners were established on the township 
lines. The region embraced by the surveys nnder this law forms a part 
of the present State of Ohio, and is generally known as “the Seven 
Ranges.” 

The Federal Congress passed a law, appr oved May 18, 1796, in regard 
to surveying the public domain, which applied to “the terri. eee ne 
tory northwest of the River Ohio, and above the mouth of vol. i,.p.465. Se-tion 
the Kentucky River.” __ alae seach 

Section 2 of said act provided for dividing sack lands as had not 

been already surveyed or disposed of “by north and south lines run 
| acvording to the true meridian, and by others crossing them at right 
angles, so as to form townships of 6 miles square,” ete. It also pro- 
vided that “one-half of said townships, taking them alternately, should 
be subdivided into sections containing, as nearly as may be, 640 acres 
each, by running through the. same each way parallel lines at the end 
of every two miles; and by marking a corner on each of said lines at 
the end of every ile ” The act also provided that “the sections shall be 
numbered, respectively, beginning with the numbet one in the northeast - 
section, and proceeding west and east alternately through the township, 
with progressive numbers till the thirty-sixth be completed.’ ” This. 
method of numbering sections is still in use. : 
. An act amendatory of: the foregoing, approved May 10, 1800, required 


the “townships west of the Muskingum, which are directed to be sold 


in quarter townships, to be subdivided into half sections _4:tof May 10, 1800, 


U.S, Statutes at Large, 


of 320 acres each, as nearly as may be, by running parallel voi.2, p. 13. seetion 
2595, U. S. Revised 
lines through tive same from east to west, and from’south give, pis 


to north, at the distance of one mile from each other, and marking 
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corners, at the distance of each half mile on the lines running from east 
to west, and at the distance of each mile on those running from south 
to north.. And the interior lines of townships intersected by the Mus- 
kingum, and of all townships lying east of that river, which have not 
been heretofore actually subdivided into sections, shall also be run and 
marked * * *, And in all cases where the exterior lines of the 
townships thus to be subdivided into sections or half sections, shall 
exceed or shall not extend six miles, the excess or deficiency shall be 
specially noted, and added to or deducted from the western or north- 
ern ranges of esenone or half sections in: such townships, according 
as the error may be in running the lines from east to west or from 
south to north.” Said act also provided that the northern and west- 
ern tiers of sections should be sold as containing only the quantity 
expressed on the. plats, and all others as Conte: the complete legal 


quantity. 


The act approved June 1, 1796, ccobdiatine the grants of land appro-. 
priated for eulieaey services,” etc., provided for dividing 
Oe the “United States Military Tract, ” in the State of Ohio, 
a into townships 5 miles square, each to be subdivided into 
quarter townships containing 4,000 acres. ° 
Section 6 of the act approv ed March 1 ,1800, amendatory of the fore- 
going act, enacted that the Secretary of the Treasury was 
U.S Stautoattuee, AUthorized to subdivide the quarter townships into lots of 
ae 100 acres, bounded as nearly as practicable by parallel 
lines 160 perches in length by 100 perches in width. These subdivisions 
into lots, however, were made upon the plats in the office of the Secre- 
tary of the Treasury, and the actual survey was only made at a subse- 
quent time when a sufficient number of such lots had been located to © 
warrant the survey. It thus happened, in some instances, that when 
the survey came to be made the plat and survey could not be made to 
agree, and that fractional lots on plats were entirely crowded out. A 
knowledge of this fact may explaiv some of the difficulties met with in 
the district thus subdivided. a 
The act of Congress approved February 11, 1805, directs the subdivi- 
sion of the public lands into quarter sections, and provides 
ae US senes,, that all corners marked in the field shall be established ag 
ae Beaders the proper corners of the sections or quarter sections which 
vised Statutes, they were intended to designate, and that corners of half 
and quarter sections not marked shall be placed as nearly as possible 
“equidistant from those two corners which stand on the same line.” 
This act further provides that “the boundary lines actually run and 
marked” (in the field) ‘shall be established as the proper boundary 
lines of the sections, or subdivisions, for which they were intended, and 
the length of such lines as returned by either of the surveyors aforesaid. 
shall be held and considered as the true length thereof. And the bound. — 
‘ary lines which shall not have been actually run and marked as afore- 


said shall be ascertained by running straight lines from the established 


. public lands in half. quarter sections, aud requires that 
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corners to the opposite corresponding corners, but in those portions of 
the fractional townships where no such opposite or corresponding cor- 
ners have been or can be fixed, the said boundary lines shall be ascer- 
tained by running trom the established corners due north and south, or | 
east and west lines, as the case may be, to the water course, Indian bound- 
ary line, or other external boundary of such fractional towuship.” | 

The act of Congress approved April 24, 1829, provides for the sale of - 
Act of April 24, 1890. 
‘““in every case of the division of a quarter section the line u:s statutesat Large, 
for the division thereof shall run north and south,” “and a eee 
fractional sections, containing 160 acres and upwards, shall **#s | 
in like manner, as nearly as practicable, be subdivided into half quar- 
ter sections, under such rules and regulations as may be prescribed. by 
the Secretary of the Treasury; but fractional sections containing less 
than 160 acres shall not: be divided.” — 

The act of Congress approved May 24. , 1824, Siow “that whenever, 
in the opinion of the President. of hie United ‘States, a Ba ee 
departure from the ordinary mode of surveying land on any .s.stetutesat Large, 
river, lake, bayou, or water course would promote the pub- “°°” ™ 
he interest, he may direct the surveyor-general in whose district such 
land is situated, and where the change is ‘intended to be made, under 
such rules and regulations as the President may prescribe, to cause _ 
the lands thus situated to be surveyed in tracts of two acres in width, 
fronting on any river, bayou, lake, or water course, and running back 
the depth of forty acres.” 

The act of Congress approved April 5, 1832, directed the subilivisien: 
of the public lands into quarter- quarter Sections; that in 
every case of the division of a half-quarter seation the eta 
dividing line should run east and west, and that fractional a pura 

. Sections should be subdivided, under rules and regulations. statutes. 
prescribed by the Secretary of the Treasury. Under the latter provision 
the Secretary directed that fractional sections containing less than 160 
acres, or the residuary portion of a fractional section, after the subdivi- 
Sion into aS many quarter-quarter sections as it is susceptible of, may 
be subdivided into lots, each containing the quantity of a quarter- 
quarter section as nearly as practicable, by so laying down the line of 
‘Subdivision that they shall be 20 chains wide, which distances are to be 
marked on the plat of subdivision, as are also the areas of the quarter 
quarters and residuary fractions. | 
‘These two acts last mentioned. provided that the corners and contents 
of half-quarter and quarter-quarter sections should be ascertained as 
nearly as possible in the manner and on the principles preser ibed 1 in the 
act of WanB ees apr February 11, 1805, 


GENERAL RULES. 


| From the foregoing synopsis of Congressional legislation itisevident— 
1st. That the Homan of the pee lands established and returned 
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by the duly appointed Government surveyors, when approved by the 
Surveyors general and accepted by the Government, are unchangeable. 

2d. That the original township, section, and. quarter-section corners 
established by the Government surveyors must stand as the true cor. 
ners which they were intended to represent, whether the corners be in 
place or not. | 

od. That quarter-quarter corners not agantitel by the Government 
surveyors shall be placed on the straight lines joining the section and 
quarter-section corners and midway between them, except on the last 
half mile of section lines closing on the north’ and west boundaries of 
the township, or ou other lines between fractional sections. 

4th. That all subdivisional lines of a section running between corners 
established in the original survey of a township must be straight lines, 
running from the proper ¢goruer in one section line to its opposite cor- 
responding corner in the opposite section line. 

5th. That in a fractional section where no opposite corresponding 
corner has been or can be established, any required subdivision line of 
such section must be run from the proper original corner in the boundary 
_ kine due east.and west, or north and south, as the case may be, to the 
water course, Indian reservation, or other pune of such section, 
with due parallelism to section lines. 

¥rom the foregoing it will be plain that extinct corners of the Gov- 
ernment surveys must be restored to their original locations, whenever . 
it is possible to do so; aud hence resort should always be first had to 
the marks of the survey in the field. The locus of the missing corner 
should be first identified on the ground by the aid of the mound, pits, 
line trees, bearing trees, etc., described in the field notes of the original 
survey. 

The identification of mounds, pits, witness trees, or other permanent 
objects noted in the field notes of survey, affords the best means of 
relocating the missing corner in its original position. If this can not 
be done, clear and convincing testimony of citizens as to the localtty it 
originally occupied should be taken, if such can be obtained. In any 
event, whether the locus of the corner be fixed by the one means or the 
other, such locns should always be tested and confirmed by measure- 
ments to known corners. No definite rule can be laid down as to what . 
shall be sufficient evidence in such cases, and much must be left to the 
skill, fidelity, and good nce mene of the surveyor in une performance of 
his work. . 


eer ene CASES. 


When new measurements are made on a single line to determine the 
position thereon for a restored lost corner (for example, a quarter-section 
corner on line between two origin al section corners), or when new meas- 
urements are made between original corners on two lines for the pur- 
pose of fixing by their intersection the position of a restored missing 
corner (for example, a corner common to four sections or four townships), 
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it will almost invariably happen that discrepancies will be developed - 
between the new measurements and the original measurements in the — 
field notes. When these differences occur the surveyor will in all cases 
establish the missing corner by proportionate measurements on lines. 
conforming to the original field notes and by the method followed in | 
the original survey. J’rom this rule there can be no departure, since 
it is the basis upon which the whole operation depends for Bccuracy, 
and truth. 

_ In cases where the relocated corner can not be made to Anemones 
with the field notes in all directions, and unexplained error in the first 
survey is apparent, it sometimes becomes the task of the surveyor to’. 
place it according to the requirements of one line and against the ealls | 
of another line. For instance, if the line between sections 30 and 31, 
reported 78 chains long, would draw the missing corner on range line 
1 chain eastward out of range with the other exterior corners, the pre- 
sumption would be strong that the range line bad been run straight» 
_ and the length of the section line wrongly reported, because experience 
shows that west random lines are regarded as | less cere than 
range lines and more liable to error. 

Again, where a corner on a standard parallel has been obliterated, it 
is proper to assume that it was placed in line with other corners, and 
if an anomalous length of line reported between sections 3 and 4 would 
throw the closing corner into the northern township, a surveyor would 
properly assume that the older survey of the standard line is to control - 
the length of the later and minor line. The marks or corners found on 
such a line closing to a standard parallel fix its location, but its length 
_ should be limited by its actual one at which point the lost 
closing corner may be placed. 

The strict rule of the law that “all corners marked: in the field shall 
be established as the corners which they were intended to designate,” 
and the further rule that ‘the length of lines returned by the survey- ’ 
ors shall be held and considered as the true length thereof,” are found 
in some cases to be impossible of fulfillment in all directions at once, 
and a surveyor is obliged to choose, in his own discretion, which of two 
or more lines must yield, in order to permit the rules to a applied at all. 

In a case of an erroneous but existing closing corner, which was set 
some distance out of the true State boundary of Missouri and Kansas, 
it was held by this office that a surveyor subdividing the fractional 
section should preserve the boundary as a straight line, and should not 
regard said closing corner as the proper corner of the adjacent frac- 
tional lots. The said corner was considered as fixing the position of - 
the line between two fractional sections, but that its length extended 
to a new corner to be set on the true boundary line. The surveyor 
should therefore preserve such an original corner as evidence of the 
line; but its erroneous position can not be allowed to cause a crook 
between, mile corners of the original State boundary. 


: } 
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It is only in cases where it is manifestly impossible to carry out the | 
literal terms of the law, that.a surveyor can be justified in making such 
@ decision. — 

The principle of the se spndeeanids of one line over another of less 
importance has been recognized in the rule for restoring a section corner 
common to:two townships in former editions of this circular. The new 
corner should be placed on the township line; and measurements to 
_ check its position by distances to corners within the townships are useful 
to confirm it if found to agree well, but should not cause it to be placed 
off the line if found not to agree, if the general condition of the bound- 
ary supports the presumption that it was properly alined. : 


TO RESTORE LOST OR OBLITERATED CORNERS, 


1. To restore corners on base lines and standard paratlets.—Lost or 
obliterated standard corners will be restored to their original positions 
on a base line, standard parallel; or correction line, by proportionate 
measurements on the line, conforming as nearly as practicable to the 
original field notes and joining the nearest identified original standard 
corners on opposite sides of the missing « corner or corners, as the case 
may be. | 

(a) The term “standard corners” will be understood to designate 

standard township, section, quarter-section, and meander corners; and, 
in addition, closing corners, as follows: Closing corners used in the 
original survey to determine the position of a standard parallel, or 
established during the survey of the same, will, with the standard cor- 
ners, govern the alinement and measurements made to restore lost or 
obliterated standard corners; but no other closing corners will control 
in any manner the restoration of standard corners on a base line or 
_ standard parallel, 
(0) A lost or obliterated closing corner from which a stan dard parallel 
has been initiated or to which it has been directed will be reestablished 
in its original place by proportionate measurement from the corners 
used in the original survey to determine its position. Measurements 
from corners on the opposite side of the parallel will not control in any 
manner the relocation of said corner. 

(c) A missing closing corner originally sissies the survey 
_ of a standard parallel as a corner from which to project surveys south 
will be restored to its original position by considering ita standard cor- 
ner and treating it accordingly. 

. (a). Therefore, paying attention to the preceding ecuisaatous: we 
have for the restoration of one or several corners on a standard par- 
allel, and for general application to all other surveyed aa the follow- 
ing: proportion : 

As the original tield-note distance between the selected known corners. 
is to the new measure of said distance, so is the original field- note 
length of any part of the line to the required new measure thereof. — 
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| The sum of the computed. lengths of the several parts of a line must | 
be equal to the new measure of the whole distance, 

(e) AS has been observed, existing original corners can ‘not be dis- 
turbed ; consequently, ai crepan ies between the new and the original — 
field riot measurements of the line joining the selected original corners 
will not in any manner affect measurements beyond said corners, but 
the differences will be distributed proportionately to the several inter- 
vals embraced in the line in question. 

(f) After having checked each new location by measurement to the 
nearest known corners, new corners will be established permanently 
aud new bearings and measurements taken to prominent objects, which 
should be of as permanent a character as possible, and the same 
recorded for future reference. 

2. Restoration of township corners common to four ee _Two 
eases should be clearly recognized: Ist. Where the position of the 
original township corner has been made to depend upon measurements 
on two lines at right angles to each other. 2d. Where the original 
corner has been located by measurements on one line only; ; OP example, 

on a guide meridian. 

(a) For restoration of a tAwuship corner originally subject to the 
first condition: .A line will first be run connecting the nearest identified 
original corners on the meridional township lines, north and south of | 
the missing corner, and atemporary corner will be placed at the proper 
proportionate distance. ‘This will determine the corner in a north and 
south direction only. 

Next, the nearest original corners on the latitudinal ieenenis ics 
will be ‘counbeted and a point thereon will be determined in a similar 
manner, independent of the temporary corner on the meridional line. 
Then through the first temporary corner run a line east (or west) and: 
through the second temporary coruer a line north (or south), as relative 
situations may suggest. The intersection of the two lines last run will. 
define the position of the restored township corner, which may be | 
permanently established. © | 

(b) The restoration of a lost or obliterated township corner estab- 
lished under the second conditions, i. e., by measurements, on a single 
line, willbe effected by proportionate measurements on said line, between | 
the nearest identified original corners on opposite sides of the missing 
township corner, as before described. 

3, Reestablishment of corners common to two townships.—The two near- 
est known corners on the township line, the same not being a base or a. 
correction line, will be connected as in case No. 1, by a right line, and . 
the missing corner established by proportionate distance as directed i in 
that case; the location thus found will be checked upon by measure- 
ments to nearest known section or quarter-section corners north and 
south, or east and west, of the township line, as the case may be. : 

4, Reestablishment of closing corners.—Measure from the quarter-sec- © 
tion, section, or township corner east or west, as the case may be, to the 
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 mext preceding or succeeding corner in the order of original estab- 
lishment, and reestablish the missing closing corner by proportionate 
measurement. The line upon which the closing corner was originally 
established should always be remeasured, in order to check upon the 
correctness of the new location. _ See pages 8, 12, and 13 for details. 

5. Reestablishment of interior section corners.—Vhis class of corners 
should be reestablished in the same manner as corners common to four. 
townships. In such cases, when a number of corners are missing on all 
sides of the one sought to be reestablished, the entire distance must, of 
course, be remeasured between the nearest existin ¢ recognized corners 
‘both north and south, and east and west, in accordance with the rule 
laid down, and the new corner reestablished by proportionate measure- 
ment. The mere measurement in any one of the required directions 
will not suffice, since the direction of the several section lines running 
northward through a township, or running east and west, are only in 
the most exceptional cases true prolongations of the alinement of the 
section lines initiated on the south boundary of the township; while 
the east and west lines running through the township, and theoretically 
supposed to be at right angles with the former, are seldom in that con- 
- dition, and the alinements of the closing lines on the east and west 
boundaries of the township, in connection with the interior section 
lines, are even less often in accord. Moreover, the alinement of the 
~ section Jine itself from corner to corner, in point of fact, also very fre- 
quently diverges from a rigbt line, although presumed to be such from 
the record contained in the field notes and so designated on the plats, 
and becomes either a broken or a curved line. This fact will be deter- 
- Inined, in a timbered country, by the blazes which may be found upon 
trees on either side of the line, and although such blazed line will not 
strictly govern as to the absolute direction assumed by such line, it will 
assist very materially in determining its approximate direction, and 
should never be ueglected in retracements for the reestablishment of 
lost corners of any description. Sight trees described in the field notes, - 
together with the recorded distances to same, when fully identified, will, 
it has been held, in one or more States, govern the line itself, even when 
not in a direct or straight line between established corners, which line 
is then necessarily a broken line by passing through said sight trees. 
Such trees, when in existence and properly identified beyond a question - 
of doubt, will very materially assist in evidencing the correct relocation 
of a missing corner. It is greatly to be regretted that the earlier field 
notes of survey are So very meager in the notation of the topography 
found on the original line, which might in very many instances materi- 
ally lessen a surveyor’s labors in retracement of lines and reestablish- 
ment of the required missing corner. In the absence of such sight 
trees and other evidence regarding the line, as in an open country, or 
where such evidence has been destroyed by time, the elements, or the 
_ progress of improvement, the line connecting the known. corners should 

be run stmataht from corner to corner. 7 
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6. Reostablishment of quarter- section corner Son ease ian tna. — 
Only one set of quarter- -Section corners are actually marked in the field 7 
on township lines, and ouey are established at the time when. the town- 
ship exteriors.are run. When double section corners are: found, ‘the 
quarter- section corners are considered generally as standing midway 
between the corners of their respective sections, and when required to 
be established or reestablished, as the case may be, they should be gen-— 


; | erally so placed; but great care should be exercised’ not to mistake the 


corners belonging to ole township for those of another. After deter- 
mining the proper section corners marking the line upon which the 


missing quarter-section corner is to be reestablished, and measuring 
said line, the missing quarter-section corner will be reestablished in 
accordance with the requirements of the original field notes of survey, 
by proportionate measurement: between the section corners 3 marking | 
the line. | | 

Where there are double sets of sbétion corners on township ie range - 
lines, and the quarter: section corners for sections south of the.town-. 
ship or east of the range lines are required to be established in the 
field, the said quarter-section corners should be so placed as to sult — 
the calculation of areas of the quarter sections adjoining the township 
boundaries as expressed upon the official township plat, adopting propor- 
tionate measurements when the present measurewent of the north and 
west boundaries of the section differ from the original measurements. 
7. Reestablishment of quarter-section corners on closing section lines 
between fractional sections.—This class of corners must be reestablished: - 
according to the original measurement of 40 chains from the last: 
interior section corner. If the measurements do not agree with the 
original survey, the excess or deficiency must be divided proportion- 
ately between the two distances, as expressed in the field notes of orig- 
inal survey. The section corner started from and the corner closed upon 
should be connected by a right line, unless the retracement should 
develop the fact that the section line is either a broken or curved line, 
as is sometimes the case. i 

8. Eeestablishment of interior quarter- -section corners. we some of the 
older surveys these corners are placed at variable distances, in which 
case the field notes of the original survey must be consulted, and the 
quarter-section corner reestablished at proportionate distances between — 
the corresponding section corners, in accordance therewith. The later 
surveys being more uniform and in stricter accordance with law, the 


missing quarter-section corner must be reestablished equidistant be- 


tween the section corners marking the line, according: to the field notes 
of the original survey. The remarks made under section 5, in relation © 
to section lines, apply with full force here also; the caution there given 


not to neglect'sight trees is equally applicable, since the proper reestab- bon 
lishment of the quarter-section corner may in some instances very 


largely depend -wpon its obreryence) and avoid one OF the. many Sources 
of litigation. 
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9, Where double corners were ore na established, one of which is 
standing, to reestablish the other .—It being ec fanniietel that the corners 
established when the exterior township lines were run, belong to the 
sections in the townships north and west of those lines, the surveyor 
must first determine beyond a doubt to which sections the existing cor- 
ner belongs. This may be done by testing the courses and distances to 
witness trees or other objects noted in the original field notes of survey, 
and by remeasuring distances to known corners. Having determined 
to which township the existing corner belongs, the missing corner may 
be reestablished in line north or south of the existing corner, as the 
case may be, at the distance stated in the field notes of the original 
survey, by proportionate measurement, and tested by retracement to 
the opposite corresponding corner of the section to which the missing 
section corner belongs. These double corners’ being generally not 
more than a few chains apart, the distance between them can be more — 
accurately laid off, and it is considered preferable to first establish the 
‘missing corner as above, and check upon the corresponding interior 
corner, than to reverse the proceeding; since the result obtained is. 
every way more accurate and satisfactory. | 
10. Where double corners were originally established, and both are miss- 

ing, to reestablish the one established when the Souinahip line was run.— 
- The surveyor will connect the nearest known corners on the township — 

line by a right line, being careful to distinguish the section from the 
closing corners, and reestablish the missing corner at the point indi- 
cated by the field notes of the original survey by proportionate measure- 
ment. The corner thus restored will be common to two sections either — 
north or west of the township boundary, and the section north or west, 
as the case may be, should be carefully retraced, thus checking upon 
the reestablished corner, and testing the accuracy of the result. It can 
not be too much impressed upon the surveyor that any measurements 
to objects on line noted in the original survey are means of een | 
and testing the correctness of the operation. 

11. Where double corners were originally established, and both are miss- 
ing, to reestablish the one established when the township was subdivided.— 
The corner to be reestablished being common to two sections south or 
east of the township line, the section line closing on the missing section 
corner should be first retraced to an intersection with the township line 
in the manner previously indicated, and a temporary corner established 
at the point of intersection. The township line will of course have been 
previously carefully retraced in accordance with the requirements of 
the original field notes of survey,.and marked in such a manner as to be 
readily identified when reaching the same with the retraced section line. 
The location of the temporary corner planted at the point of intersection 
will then be carefully tested and verified by remeasurements to objects 
and. known corners on the township line, as noted in the original field 

notes of survey, and the necessary corrections made in such relocation. 
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A permanent corner will then be erected at the corrected location on the 
| township line, properly marked and witnessed, and recorded for future 

requirements. ya | | 

12,. Where triple corners were originally established on range lines, one. 
or two of which have become obliterated, to reestablish either of them.—It 
will be borne in mind that only two corners were established as actual 
corners of sections, those established on the range line not correspond- | 
ing with the subdivisional survey east or west of said range line.. The 
surveyor will, therefore, first proceed to identify the existing corner or 
corners, as the case. may be, and then. reestablish the missing corner 
or corners in line north or south, according to the distances stated 
in the original field notes of survey in the manner indicated for the 
reestablishment of double corners, testing the accnracy of the result . 
obtained, as hereinbefore directed in other cases. If, however, the dis- 


tances between the triple corners are not stated in the original field ~ . 


notes of survey, as is frequently the case in the returns of older surveys, 
the range line should be first carefully retraced, and marked in a man- 
ner sufticiently clear to admit of easy idonateaton upon reaching same 
during the subsequent proceedings. The section lines closing upon the 
Inissing corners must then be retraced in accordance with the original 
field notes of survey, in the manner previously indicated and directed, 
and the corners reestablished in the manner directed in the case of 
double corners. The surveyor can not be too careful, in the matter 
of retracement, in following closely ail the recorded indications of the 
original line, and nothing, however slight, should be neglected to insure | 
the correctness of the retracement of the original line; since there is no 
other check upon the accuracy of the reestablishment of the missing 
corners, unless the entire corresponding section. lines are remeasured by 
proportional measurement and the result checked by a recalculation of 
the areas as originally returned, which, at best, is but a very poor check, 


because the areas expressed upon the inargin of many plats of the older 


Surveys are erroneously stated on the face of the plats, or have been — 
Cares calculated. | 


13. Where triple corners were originally y established on range lines, all a 
of which are missing, to reestablish same—These corners should be _. 
reestablished in accordance with the foregoing directions, commencing... 


with the corner originally established when the range line was run, 


establishing the same in accordance with previously given directions - 
for restoring section and quarter-section corners; that is to say, by ~ 


_remeasuring between the nearest known corners on said township line, — 
and reestablishing the same by proportionate measurement. The two. 
remaining will then be reestablished in conformity with phe general 
rules for reestablishment of double corners. 

14, Reestablishment of meander corners.—Before proceeding with the 
reestablishment of missing meander corners, the surveyor should have 
carefully rechained at least three of the section lines between known — 
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corners of the township within which the lost corner is 7 be relocated, 
in order. to establish the proportionate measurement to be used: This 
requirement of preliminary remeasurement of section lines must in no 
case be omitted; since it gives the only data upon which the fractional 
section line can = remeasured proportionately, the corner.marking the 
terminus, or the meander corner, being missing, which it is intended to 
reestablish. The missing meander corner wil] be reestablished on the 
section or township line retraced in its original location, by the propor- 
tionate measur ement found by the preceding operations, from the - 
: nearest known corner on such township or section line, in accordance 
with the requirements of the original field notes of survey. 
| Meander corners hold the peculiar position of denoting a point on 
— line between landowners, without usually being the legal terminus or 
-gorner of thé lauds owned. Leading judicial decisions have affirmed 
that meander lines are not strictly boundaries, and do not limit the 
ownership to-the exact areas placed on the tracts, but that said title 7 
_ extends to the water, which, by the plat, appears to bound the land. 

As such water boundaries are, therefore, subject to change by the — 
encroachment or recession of the stream or lake, the precise location of - 
old meanders is seldom important, unless in States whose laws prescribe : 
that dried lake beds are the property of the State. | 

Where the United States has disposed of the fractional lots adjacent 
to shores, it claims no marginal lands left by recession or found by rea- 
son of erroneous survey. The lines between landowners are. therefore 
regarded as extended beyond the original meander line of the shore, 
but the preservation or relocation of the meander corner. is important, 
as evidence of the position of the section line. . 

The different rules by which division lines — should be run between 
private owners of riparian accretions are a matter of State legislation, | 
and not subject to a general rule of this office. 

15. Fractional section lines. —County and local surveyors being some-. 
times called upon to restore fractional section lines closing upon Indian, 
military, or other reservations, private grants, etc., such lines should be — 
 testored upon the same principles as directed in ‘che foregoing pages, 
and checked whenever possible upon such corners or monuments aS 


oe have been placed to mark such boundary lines. 


In some instances corners have been moved from their original posi- 
| tion, either by accident or design, and county surveyors are called upon 
to restore such corners to their original positions, but, owing to the 
absence of any and all means of identification of such location, are una- 
ble to make the result of their work acceptable to the owners of the 
lands affected by such corner. In such cases the advice of this office 
has invariably been to the effect that the relocation of such corner must 
be made in accordance with the orders of a court of competent jurisdic-— 
tion, the United States having no longer any authority to order any _ 
changes where the lands affected by such corner have been disposed of. 
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RECORDS. 


The original evidences of. the public- land surveys in the following” 


States have been transferred, under the provisions of sections 2218, ae 
2219, and 2220, United States Revised Statutes, to the State aithore : 
ties, to whom application should be made for such copies of the original 


plats and field notes as may be desired, viz: 
Alabama: Secretary of State, Montgomery. 
Arkansas: Commissioner of State Lands, Little Rock. 
Illinois: Auditor of State, Springfield. 
Indiana: Auditor of State, Indianapolis. 
Iowa: Secretary of State, Des Moines. 


Kansas: Auditor of State and Register of State Lands, Topeka. ; | 


Michigan: Commissioner of State Laud Office, Lansing: | 
Mississippi: Commissioner of State Lands, Jackson. 
Missouri: Secretary of State, Jefferson City. 


' Nebraska: Commissioner of Public Lands and Buildings, Lincoln. ; : 


Ohio: Auditor of State, Columbus. 
Wisconsin: Commissioners of Public Lands, Madison. 


~ In other public- laud States the original field notes and aes are _ | 


| coca in the offices of the United States surveyors general. . 


SUBDIVISION OF SECTIONS. 


This office being in receipt of many letters making inquiry in regard | 


to the proper method of subdividing sections of the public lands, the , 
7 following general rules have been prepared as areply to. such inquiries, - 


The rules for subdivision are based upon the laws governing the sur- 


vey of the public lands. When cases arise which are not covered by __ 
these rules, and the advice of this office in the matter is desired, the. . 
letter of inquiry should, In every. instance, coutain a deseription of | 
the particular tract or corner, with reference to township, range, and _ 


section of the public surveys, to enable the office to consult the record ; 
also a diagram showing conditions found: 


1. Subdivision of sections into quarter seotions. —Under the provisions : 
of the act of Congress approved February 11, 1805, the course to be. | 
pursued in the subdivision of sections into quarter sections is to run. 


straight lines from the established quarter-section corners, United. 


States surveys, to the opposite corresponding corners. The point of. 
intersection of the lines thus run will be the corner common to the sev- : | 


eral quarter sections, or, in other words, the legai ceiter of the section. 


(a) Upon the lines closing on the north and west boundaries of a; . 
township, the quarter-section corners are established by the United, 
States deputy surveyors at 40 chains to the north or west of the last. 


interior section. corners, and the excess or deficiency in the. measure- 


ij 


ment is thrown into the half mile next to the ne or ran nge line, a as: - 


the case may be. 


Po 
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(b) Where there are double sets of section corners on township and 
range lines, the quarter corners for the sections south of the township 


‘dines and east of the range lines are not established in the field by the 


United States deputy surveyors, but in subdividing such sections said 
quarter corners should be so placed as to suit the calculations of the 
areas of the quarter sections adjoining the township boundaries as 
expressed upon the official plat, ailopting proportionate measurements 
where the new measurements of the north or west boundaries of the 
section differ from the original measurements. 

2, Subdivision of fractional sections.—W here opposite corresponding 
corners have not been or can not be fixed, the subdivision lines should 
be ascertained by running from the established corners due north, south, — 

east, or west lines, as the case may be, to the water es Indian 
boundary line, or other boundary of such fractional section. 

(a) The law presumes the section lines surveyed and marked in the 
field by the United States deputy surveyors to be due north and south. 
or east and west lines, but in actual. experience this is not always the 
ease. Hence, in order to carry out the spirit of the law, it will be nec- | 
essary In running the subdivisional lines through fractional sections to 


adopt ean courses where the section lines are not due limes, or to run 


the subdivision line parallel to the east, south, west, or north boundary 
of the section, 'as conditions may require, where there is no opposite 
section line. | | 

3. Subdivision of quarter sections into quarter quarters.—Preliminary 
to the subdivision of quarter sections, the quarter-quarter corners will 
be established at points midway between the section and quarter-section 
corners, and between quarter corners and the center of the section, 
except on the last half mile of the lines closing ou the north or west 
boundaries of a township, where they should be placed at 20 chatns, 
proportionate measurement, to the north or west of the quarter section 
corner. 
(a) The quarter-quarter section corners having been established as 
directed above, the subdivision lines of the quarter section. will be run 
straight between opposite corresponding quarter-quarter section corners 
on the quarter. section boundaries. .The intersection of the lines thus 
run will determine the place for the corner common to the four quarter- 
quarter sections. 

4, Subdivision of fractional quarter sections. The subdivision lines of 


fractional quarter sections will be run from properly establish ed quarter- 


quarter. section. corners (paragraph 3) due north, south, east, or west, 


to the-lake, water. course, or reservation which renders such tracts 
fractional, or parallel to the east, south, west, or north boundary of the 


quarter section, as conditions may require. (See paragraph 2 (a).) 
5. Proportionate measurement.—By ‘proportionate ineasurement,” as 


‘used in this circular, is meant a measurement having the same ratio to, 
that recorded in the original field notes as the length of chain used in 
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the new measurement has to the length of chain used in the original 
survey, assuming that the ct and new measurements have been 
correctly made. 

For example: The length of. the line from the quarter- section corner 
on the west side of sec. 2, T. 24 Ni, R. 14 B, ‘Wisconsin, to the north 
line of the township, by file United States deputy surveyor’s chain, 
was reported as 45.40 chains, and by the county surveyor’s measure 


is reported as 42.90 chains; then the distance which the quarter-quarter — 


section corner should be located north of: one Water section corner 
would be determined as follows: : 
As 45.40 chains, the Government measure of the whole distance, is 
to 42.90 chains, the county surveyor’s measure of the same distance, 
so is 20.00 chains, original measurement, to 18.90 chains by the county 
surveyor’s measure, showing that by pr Soronee. measurement in this: 
~ease the quarter-quarter section corner should be set at 18.90 chains 
north of ‘the quarter-section corner, instead of 20.00 chains north of 
such corner, as represented on the official plat. In this manner. the 
- discrepancies between original and hew measurements are equitably 


po cutee 


DW. Lamommur, 
Commissioner. 
DEPARTMENT OF THE INTERIOR, | | 
October 16, 1896. 
Appr me 
DAVID R. FRANCIS, 
Seer pia: 


PRACTICE—REVIEW—SECOND CONTEST—EVIDENCE. 
STATE OF CALIFORNIA v. REEVES (ON REVIEW). 


Acontest allowed during the pendency, on appeal, of a prior suit involving the same’ — 

land is without jurisdiction; and the evidence submitted therein cannot be con- 

_ sidered in support of a motion for review of the decision rendered in the prior 
case. — . _ 

Acting Secretary Reynolds to the Commissioner of the Genéral Land Office, 

| : July 41,1896. - Samy E.) 


| Your office letter of May 25, 1896, transmits a motion for review of | 
departmental decision in the above entitled cause, rendered February _ 
— 17, 1896 (22 L. D., 203). The land involved is the NH. 4 of the NE. 4 
and the SE. + of the NE. 4 of Sec. 18, T. 5 N., R. 10 W., 8. B. M., Los 
Angeles, California. This wotion is filed by one HH. Ww. Duncan, ane 
signs himself as attorney for the State of California. | 

In this motion it.is admitted that there were no err ors of law in the 
departmental decision referred to, but the motion is based upon the 
testimony alleged to have beenjtaken in a contest case entitled Peter — 
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B. Mathiason v. Harlan B. Sweet, assignee of Albert F, Reeves. AS - 
this contest involved the land in controversy between the State of. 
California and Reeves, and the latter case was pendin g in this Depart- 


ment at the time said contest hearing was held, to wit, January 14, 


— 1896, said hearing was Hreeuat, erroneously Owes, and was without . 


jurisdiction. 

The mover of the motion under apnsilenstion: files with his. motion 
what he swears is a correct copy of the testimony taken at the hearing 
in the contest case referred to, but in view of the fact that-said contest 
proceedings were illegal, the fact that the alleged copy is not certified 
and the testimony not sworn to is unnovedene 

The motion is denied. i 


‘TIMBER CULTURE CONTEST—NOTICE OF CANCELLATION—APPLICATION: 


WHITE v, LINNEMANN. 


One who files an affidavit of contest against a timber culture entry, pending the © 


disposition of a prior suit against the same entry, is not entitled to notice of 
cancellation if the entry is canceled under the prior proceedings; nor will an 
application to enter filed with the subsequent contest secure any right to the 
applicant if the successful contestant fails to exercise his preferred right. 


Secretary Francis to the Commissroner of the General Land Office, October 
16,1896." * = (P.J. GC.) 


The land involved in this appeal is the SE. 4 of Sec. 14, T. 22, R. 54, 
Alliance, Nebraska, land district. 

The history of this tract as I glean it from the record is that on Sep- 
tember 2 9, 1885, one David Freedom made timber culture entry of it; 
that on September 27, 1890, the same was canceled as the result of a 
contest initiated by one David T. Cummins; that subsequent to. the 


initiation of this contest, and on September 27, 1889, one H. Paddock | 


also filed a contest subject to that of Cummins; that on November 20, 
1889, the plaintiff herein, Isaac White, filed a third contest, which was 
endorsed, “Filed Nov. 20, 1889,—9:15 A. M.—subject to Cummins and 
Paddock v. Freedom.” Below this endorsement and apparently put: 
there at a later period is this, “Entry canceled by first contest.” 


White presented an application to make timber culture entry of the 


tract September 3,1890. This application is endorsed, “ Fees tendered 


and returned; application received and filed September 2,’90, and filed , 
with his application to contest.” On October 20, 1890, Tongers 13 


Linnemann made timber culture entry of the tract. | 
On June 9, 1891, White presented at the local office an affidavit 
showing his qualifications to perfect his entry; also that Cummins did 


not avail himself of his preference right under his contest; that he. 


had not received notice from the local officé of the cancellation of 
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Freedom’s entry, and was not aware of it until informed by his attor- 
ney, who discovered the fact by an examination of the record. With 
this affidavit he again tendered the required. fees. The local office 
rejected this tender of his fees, and his application to enter, for the - 
reasons, (1) that the cancellation of Freedom’s entry was not the result 
of White’s contest; (2) that he did. not deposit the one dollar ‘‘for - 
notice of cancellation ;” (3) that his application to enter was not filed 

with his contest, but ten months thereafter; (4) that the application - 
conflicts with the entry of Linnemanu, and (5) that the timber pUMUEe: 
law has been repealed. a 

White appealed, and your office, by letter of October 14, 1891, held 
that it was error not to have notified White of the cancellation of F ree- 
dom’s entry, aud ordered that Linnemann be allowed sixty days in 
which to show cause a! his entry should not be canceled and. White's 
entry placed of record. | 

A hearing was:tbereupon had before thie local officers, and. as a result 
they decided in favor of Linnemann. White appealed, and your office, _. 
by letter of October 5, 1892, reversed their action, and held defendant’s 
entry for cancellation, and.that plaintiff be allowed to make his timber 
culture entry, whereupon Linnemann prosecutes this appeal. | : 

There are several specifications of error, but they may be condensed 
— into one proposition, that is, can a. third contestant, whose application 
to enter the land involved did not accompany his contest, but was pre- 
sented and filed with the contest before the vancellation of the entry 
and before the repeal of the timber culture law, have such an accruing 
tight in the land as will entitle him to DeiECE the entry so tendered, 
' when the prior contestants fail to exercise their preference rights? 

Cummins did not exercise his preference right. It will be observed 
that before the expiration of the thir ty days in which Cummins might 
have entered the land the detendant’s entry was allowed. 

. It has been frequently decided by the Department that a preference 
right does not accrue toa second or third contestant where the entry in’ 
- question is canceled as the result of the first contest. (Armenag Simo- 
nian, 13 L. D., 696; Edwin M. Wardell, 15 L. D., 375; Adamson v. 
Blackmore, 16.L. D.,111; Owens v. Gauger,18 L. D.,6.) No preference 
right fevine aocrued to White, he was therefore not entitled to notice 

of cancellation of Freedom’s entry. 

White could gain no advantage or right by his application to enters 
because at that time the land was segregated by a prior subsisting 
entry. The rejection, therefore, of his application was not erroneous. 
(Goodale v. Olney, 13 L. D., 498; Maggie Laird, 13 L. D., 502.) | 

Your office decision: seems to have been based largely on the case of 
Heilman v. Syverson (15 L. D., 184). That case has recently been over- 
ruled. Shea v. Williams (23 L.D.,119). In that case it was held that: 
_ It is a fundamental principle that rights secured by an application filed with a 
timber culture contest, depend upon the establishment of the charge, and if the con- 
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test fails the application falls with it. It is also well established that the second. 
contestant does not secure any preference right by reason of his contest, where the 
entry under attack is canceled in the prior contest of another. Armenag Simonian 
(13 L. D., 696). : 

Your office judgment is therefore reversed, and the entry of Linne- 
mann. “ao remain intact. : 


RAILROAD GRANT—-INDEMNITY SELECTION—SPECIFICATION OF LOSS. 


NORTHERN PactFic Rk. BR. Co. v, DREW. 


in the case of an indemnity selection list where the losses are not arranged tract for 
- tract, and a tract is included therein that isin fact not lost to the grant, any 
applicant for a tract embraced within said list is entitled to claim that the fail- 

ure in the loss assigned relates to his tract. 


. Seer etart y Lr ancis to the Commissioner of the General Land Office, October | 
: 16, 1896. | : (F. W. C.) 


On November 1, 1887, L. B. Drew was peaininted to make homestead 
entry for the SW. 4 of See 29, T. 55 N., R. 21 W., Duluth land district, 
‘Minnesota. This tract is within the secant iudeumnity belt of the erane 
to the Northern Pacific Railroad Company. The company’s right 
under its selections covering said SW. 4 of Sec. 29 was considered in 
- departmental decision of March 11, 1896 (not reported), in which your 
office decision of January 7, 1895, adverse to the company, was affirmed. 
The company filed a motion for review of said decision, as to the S. 4 
of the SW. 4 of said See. 29, which motion was duly entertained and 
returned for service. It has since Sy returned bearing evidence of 

service upon Drew. 
It appears that the company first made selecrion of the 8.4 of theSW. 
4 in its list of April 23, 1883. This list contained a designation of 
losses equal in amount to the selected Jand, but the same were not 
arranged tract tor tract with the selections. <A re- ‘arranged. list was 
filed June 19, 1891. | 
In the previous decision of this Department your office decision was 
affirmed, upon the ground, as reported in your office decision, that 
there was a variance between the lists of 1883 and 1891 in the matter 
of the losses assigned as bases for said selections. The ground upon 
which the motion rests is that there was no variance between the lists 
of 1883 and 1891. 
- An answer to the motion has been filed on behalf of Drew, : in which 
attention is called to the fact that in the list of 1883 the company 
‘Specified as lost to the grant, and as a part of the bases on which said 
selection list rested, the 8. 4 of the SE. 4 of Sec. 25, T. 137, R. 28; that 
said tract does not appear among the losses contained in the list of 
June 19, 1891, but the 8. 4 of the SW. 4 of said section 25, T. 137, R. 
28, is found designated as a basis, said last mentioned tract not being 
included in the list of 1883. | 
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Upon i inquiry at your office I learn that the 8.4 of the SH. 4 of said 
Sec. 25 was not lost to the grant, the records showing that the company — 
received patent therefor. It was presumably a clerical mistake in 
describing the 8. 4 of the SE. 4 instead of the 8.4 of the SW. 4 of said 


— See.- 25, which last mentioned tract was lost to the grant by reason of - 


the ipeation of agricultural college scrip on October 10, 1867. 
‘Within the second indemnity belt only certain jonaes will sippores a 


selection, namely, losses after the date of the passage of the-act of — 


July 2, 1864, and of land within the State in which the selection is 
made which nee be satisfied from lands within the first. ee ee : 
belt. 

It.is clear, therefore, that the list of 1883 was unsupported as to - 
eighty acres, that is, the bases stated in the list were eighty acres 
short of the amount selected. This circumstance evidences clearly the 
necessity of requiring the losses to be arranged tract for tract with — 
_ the selected lands, for had this been done in the original list it would 
have been readily ascertained which of the tracts selected was based 
upon this alleged loss that did not exist. - 

By failing to arrange the losses tract. for tract with the dieses ib 
was within the power of any one attacking any part of the selection list 
to claim that the failure in the loss assigned related to his tract. Drew 
has called attention to the matter, and in my opinion is clearly ne 
to claim that the loss wrongly assigned applied to his tract. . | 

The previous decision of this Department, recognizing Drew’s entry 
as against the company’s selection, is, for the reasons hereinbefore 
given, adhered to, and the motion for review is accordingly denied. 


GRANDIN ET AL. vo. LA BAR. 


“Motion for review of departmental decision of August 29, 1896, 23 
L. D., 301, denied by Secretary Francis, October 16, 1896. ? 


RAILROAD GRANT—LANDS EXCEPTED—ADDITIONAL HOMESTEAD. 
NORTHERN PACIFIC R. BR. Co. v. WALLACE. | 


The occupancy of a tract in connection with land covered by an original homestead 
entry, with a view to establishing a claim thereto as an additional homestead, 
excepts the tract so occupied from the betwen of a railroad grant on definite 
location. ; 


Secretary Francis to the Commissioner of the General Land Office, Ostabat | 
(W. A. TL.) | | 16, 1896. oO (C. J. W.) 


On November 17, 1873, Robert Wallace made nortstend entry, No. 
232, for the W. 4 NE. 4, Sec. 34, T. 18 N., R. 18 E., North Yakima,. 
‘Washington, upon swiioli final prone was submitted February 17, 1881, 

alleging settlement November 17, 1873, and establishment of iésidenee: 
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December 10, 1874, on which final homestead certificate issued Febru- 
ary 17, 1881, aad patent issued March 30, 1882. | 

| On April 4, 1890, Wallace presented an application to make addi- 
tional ome sntiy for 8. 4 of SE. 4, Sec. 27, 1.18 N., R.18 E. The 
railroad company was duly notified of said application: id filed objec- 
tions against the acceptance of the same May 23, 1890. 

~ The Jand applied for is within the limits of the withdrawal upon the 
map of general route of the branch line of said road, filed August 
15, 1873, but was restored in November, 1879, after the limits were 
adjusted to the line of the amended general route filed June 11, 1879. 
Upon the definite location of the road, as shown upon the map filed 
May 24, 1884, the land in controversy tell WaLhin. the prar y or 
granted tame of said road. 

On July 28, 1887, said railroad company listed the land in question 
under acts of July 2, 1864 (13 Stat. , 306), and nee 31, 1870 a Stat., 
378), per list No. 7. 

The company filed a map of amended general route on si une 11, 187 9, 
which was the basis of the abrogation of the withdrawal of AGeuat 15, 
1873, and of the restoration of the land then withdrawn, in November, 
187 9, 

- The hearing on Wallace's application to make saduional homestead 
entry having been closed, on September 17, 1890, the register at North 
Yakima rendered the decision of the local office, holding that the claim 
of Wallace to the tract in August, 1873, was of such character as to 
except it from the operation of the Scant to the company; that his 
continued claim and cultivation of the land up to the present, excepted 
it from the withdrawal of June 11, 1879, and also from the withdrawal 
for the definite location of the. road, May 24; 1884, The company 
appealed from this decision, and on May 11, 1895, your office reversed 
the finding and held, that Wallace could not claim the benefit of any 
settlement rights antedating the perfection of his homestead entry, 
upon which patent issued March 30, 1882, and upon which his applica- 
tion to make additional homestead entry is predicated. 

From this decision Wallace appeals. 

Upon examination, it appears that Wallace was claiming the land in 
controversy as early as 1870; that he commenced to work upon it in the 
fall of 1873, and in 1874 planted several acres of it to crop, and has 
ever since claimed, cultivated and used it. His original occupancy, he 
states, was with a view to its acquisition under timber culture laws, 
but he does not seem to have placed such claim of record at any time, 
and inasmuch as he was not in the year 1873 residing upon it or con- 
_ templating settlement upon it, it would seem that his claim was not of | 
such character on August 15, 1875, as to except it from the grant to the © 
company, if the withdrawal of 1873 had been valid, but the route of 
1873 was abandoned and all lands along that line released. (Morrill v. 
Northern Pacific R. R. Co.,.22 L. D., 536.) He continued to cultivat 


baal 
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and claim it, however, and upon the Hartsetion of his nolnesteda entry — 
of the eighty acres adjoining it, he changed his purpose of acquiring 


title under timber culture laws, and adopted that of covering it by an | 


additionai homestead entry, his use and possession of it continuing. . 
Your office held in effect that he could bave no lawful settlement - 


upon this land while residing upon the eighty acres for which he had 


made homestead entry, and, inferentially, that when he commenced 
his cultivation and use of the land in question, it was in reservation. | 
It may be sately said upon the authority of Morrill v. Northern Pacific 
KR. R. Co., already quoted, that. 1t was not in reservation by either the © 
withdrawal of 1873 or of 1879, and was not withdrawn, if at all, until 


May 24, 1884. Wallace's use and cultivation of the land covered the 


period from August, 1873, to May 24, 1884, the date of the company’s 


definite location, and therefore a period during which such use and 


cultivation might ripen into aright in Wallace preceding the definite 
location of the road.. Did Wallace predicate such right?) The claim 
of the company to this Jand is based upon the act of July 2, 1864 
(13 Stat., 365). The third section of said act grants to the company 


- every alternate section of public land, not mineral, designated: by odd 


numbers, to the amount of twenty alternate sections per mile on each 

side of said railroad line, subject to the following qualification, viz: 
Whenever on the line thereof, the United States have full title, not reserved, sold, 

granted or otherwise appropriated, and free from pre emption or other claims or 


rights at the time the line of said road is definitely fixed, and a pe thereof filed in 
the office of the commissiouer of the general land office. 


The lands therefore covered by the granting act are subject to the 
lawful claims and rights of settlers existing. at the ‘time of the passage 
of the act or which may exist at the time the line of the road is defi- 
nitely fixed, and the map of location filed. Wallace’s claim on the 
land as. a faber culture entry would have excepted the land froin the 
grant, if it had been of record. He changed his purpose of entering it 
for timber culture and continued to cultivate and use it with a view to 
entering as additional homestead. Could he lawfully do this? This 
change of purpose seems to have occurred in March, 1882. At the 


time Wallace made bis homestead entry in an even section within 


the limits of the company’s grant, he was restricted to an entry of 


eighty acres only. The act of March 3, 1879, provides: 


That from and after the passage of this act, the even sections within the limits of 


any grant of public lands to any railroad company, or to any military road com- 


pany,.or to any State in aid of any railroad or military road shall be open to settlers 


under the homestead laws to the extent of one hundred and sixty acres to each set- 
tler, and any person who has, under existing laws, taken a homestead on any even 


section within the limits of any railroad or military road land grant, and who by 


existing laws shall have been rest ricted to eighty acres, may enter under the home- 
stead laws an additional eighty acres adjoining the land embraced in his original. 
entry if such additional land be subject to entry; or if such person so elect, he may 


surrender his entry to the United States for cancellation, and thereupon be entitled. 
to enter lands under the homestead laws the same as if the surrendered entry had 


i 
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not been made. And any person so making additional entry of eighty acres, or new 
entry after the surrender and cancellation of his original entry, shall be permitted 
so to do without payment of fees and commission; and the residence and cultivation | 
of such person upon and of the land embraced-in his original entry shall be consid- 
ered residence and cultivation for the same length of time upon and of the land 
embraced in hig additienal or new entry, and shall be deducted from the five years’ 
residence and, cultivation required by law: Provided, That in no casé shall patent 
issue upon an additional or new homestead entry under this act until the person has 
actually, and in conformity with the homestead laws, oceupied, resided upon, and 
- cultivated the land embraced therein at least one year. (20 Stat., 472.) 


It seems clear that when in March, 1882, Wallace commenced to use 

and cultivate the land with a view to its incorporation with his original 
~ homestead adjoining thereto, that he had a right under the law to do 
so, and that from that date his residence on and cultivation of his 
original homestead in connection therewith, would be deemed residence 
on and cultivation of this land. The right thus predicated existed 
when the company definitely located the line of its road, May 24, 1884, 
and the land was thereby excepted from the grant. 

Your office decision is accordingly reversed, and Wallace’s applica- 
tion to make additional homestead entry for the land in question is 
accepted, subject to his compliance with the law in such cases. 


DREWICKE v. THE STATE OF MINNESOTA. 


Motion for review of departmental decision of July 23, 1896, 23 L. D., 
148, denied by Secretary Francis, October 16, 1896, 


OKLAHOMA TOWN LOTS —TRANSFEREE—DEED. 


HARRINGTON ET AL. 0. HEGARTY. 


The right of an assignee claiming through a town lot oceupant, who has complied 
with the law, to receive -a-deed, is not affected by the fact that the application . 
of such assignee is in the interest of one who was disqualified as an original lot 
occupant on acconnt of being inside the Territory at the hour of opening. 


Secretary Francis to the Commissioner of the General Land Office, October 
(W. A. 1.) | 16, 1896. — (0. J. W.) 


_. John Harrington, William Reaves, Martha Blanchard, and Charles 
i. Hegarty, filed applications adverse to each other for a deed to lot 
19, block B, Perry, Oklahoma, and on the 8th of October, 1894, a hear- - 
ing was had between said parties before the townsite board, at which 
they found that one W. J. Taylor was the first legal occupant of tle 
lot, and that his occupancy was maintained and was continuing at the 
date of the townsite entry, and that Hegarty was a bona fide purchaser. 
from him, since that date, had made.valuable improvements, and was 
therefore entitled to a deed. From this decision the losing a 
all appealed. 
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~ On July 1, 1895, your office affirmed the finding of the board. The 
losing applicants made further appeal, and on February 17, 1896, your 
office decision was affirmed here. On June 19, 1896, Harrington filed © 
a motion for new trial, based on alleged newly discovered SYIGENES, 
which alleged science is substan tially— 

That at the date of Hegarty’s application for a , deed J. E. Malone 
was owner of a half interest in said lot, and that since the application 
Hegarty has conveyed the other half to the wife of J. E. Malone; that 
said application: is for the benefit of Malone, who was a “sooner” and 
disqualified. _ 

The motion was entertained here, has been served, and is now to. be 
considered. 

It is not insisted that ce the date of Hegarty’s purchase from W. J. 
Taylor, who was found to be the occupant in his own right of the town 
lot in question, at the date of the townsite entry, Malone had any inter- 
est in it, but that after Hegarty’s purchase from Taylor, and before 
Hegaity as assignee of Taylor applied for a deed, Malone became inter- 
ested in the lot to the extent of one half. That the conveyance from 
Taylor to Hegarty was a valid transfer of his right to a deed seems 
free from doubt. The entry of the land for townsite purposes, by 
trustees, is by the law declared to be for the benefit and use of its occu- 
pants, at the date of such entry, according to their respective interests. 
Taylor then had earned a deed tc the lot in question, nineteen days 
before the execution of his deed to Hegarty. Under date of November 
30, 1894, the Secretary of the Interior promulgated certain rules for the 
guidance of township trustees in the execution of their trusts (19 L. D., 
334). The first paragrapb of Rule No. 7 thereof is as follows: | 


The entry having been made for the use and benefit of the occupants, only those 
who were occupants of lots at the date of entry, or their assignees thereafter, are 
entitled to the allotments hereinafter provided for. ; 


Hegarty then, at ‘the time he became the assignee of Taylor, was 
vested with the right to a deed for the lot in lieu of Taylor. 

The motion presents this question— | 

Was Malone by reason of his presence inside the Territory to be 
opened, at the hour of opening, disqualified from becoming thereafter 
the owner by purchase of any land in the Territory, after title to the 
same had been earned by a qualified settler, acting for himself ? 

The last clause of the proviso to See. 13 of the act of March 2, 1889 
Pe Stat., 980), is as follows: 


And provided fur tee That each entry shall he in square form as nearly. as pr actica- 
ble, and no person be permitted to enter more than one-quarter section thereof, but 
until said lands are opened to settlement .by proclamation of the President, no per- 
‘sons shall be permitted to enter upon and occupy the same, and no persun violating 
this provision shall ever be een to enter any of said lands, or acquire any 
right thereto. . | | 


1814—vo1- 2325 


386 DECISIONS RELATING TO THE PUBLIC ‘LANDS. 


The on lot in question is in the Gnewkes Outlet, and was s opened 
to settlement September 16, 1893 (27 Stat. , 612). The prohibitory clause 
in said act is as follows: | 


No person shall be permitted to occupy or enter upon any of the lands lerein 
referred to, except in the manner prescribed by the proclamation of the President 
_ opening the same to settlement; and any person otherwise occupying or entering 
upon any of said lands shall forfeit all nen toacquire any of said lands. (27 Stat., 


643.) 

' In the proclamation of the President issued August 19, 1893, open- 
ing the Cherokee Ontlet (28 Stat., 1222), the inhibition above quoted — 
was set ont in the precise language of the statute... It may be then 
said that the inhibition against “soonerism” applies to lands in the 
Cherokee Outlet. The words “any of these lands” used in said pro- 
hibitory clause include town lots, so that the inhibition applies to entry 
or occupancy of town lots in said Territory. — 

The prohibitory clauses quoted will be more fully understood by con- 
sidering them in connection with the act of March 1, 1889 (25 Stat., 
757), the act ratifying and confirming an agreement with the Muscogee 
(or Creek) Indians, whereby a large body of their lands bad been ceded 
to the United States. The second section of the act is as follows: 


That-the lands acquired by the United States, under said agreement, shall be a 
part of the public domain, but they shall only, be disposed of in accordance with 
the laws regulating homestead entries, and to the persons qualitied to make such 
homestead entries, not exceeding one hundred and sixty acres to one-qualified claim- 
aut. And the provisions of section- twenty-three hundred and one of the Revised 
Statutes of the United States shall not apply to any lands acquired under said 
agreement, Any person who may enter upon any part of said lands in said agree- 
ment mentioned prior to the time that the same are opened to settlement by act of 
Congress shall not be permitted to occupy or to make entry of such lands or lay any 
claim thereto. - | 


In the case of Smith - v. fowaeend (U.55 148-490), the supreme court 
construed the prohibitory clause last quoted, together with the one 
contained in the act of March 2, 1889, and treated them as signifying 
- thé same thing, and that under them, presence in the Territory at the 
hour of opening, disqualified a person to take a homestead therein. 
The court declares it was 


the evident. intent of Congress by this legislation to at a wall around this entire 


territory, and disqualify from the right to acquire under the homestead laws, any | | 
tract within its limits, every one who was not outside of that wall on April 22. 
- When the hour came the wall was thrown down, and it was arace between all outside, 
for the varions tracts they might desire to take to themselves as homesteads. 

‘Jt would therefore seem that the purpose of the prohibition was to 
secure fair play amongst all homeseekers under the homestead laws, 
and that the prohibition would cease to operate as to any particular 
tract when it ceased. to be subject to the homestead or settlement laws. 
The town lot in question ceased to be subject to occupancy and settle- | 
ment under townsite laws before Malone sought to acquire any interest 
in it; nor does it appear that he seeks to acquire any right to it through 
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homestead or townsite laws. The fact that he was inside the Territory, 
at the hour of opening, does not disqualify him as a purchaser from one 
who purchased from Taylor, who earned title to the lot by being its 
occupant at the date of the townsite entry. Hegarty is, the applicant _ 
for this deed, is free from pene and is. entitled to a deed as 
Senletice of Taylor. . 

‘The motion is accordingly denied. 





| RAILROAD LANDS—SECTION 5 ACT OF MARCH 3, 1887. 
PowER v, OLSON ET AL. 


The right of ee under section 5, act of March 3, 1887, is limited to “the 
numbered sections prescribed in the grant,” and therefore cannot be exercised 
to secure title to even numbered sections selected under the en CrE Dy, provisions 
of the act of June 22, 1874. | 


Seoreaiy Francis to the Commissioner of the General Land Office, October 
(W. A. L.) a (16, 1896... | (J. L. MeC.). 


On March 31, 1877, the Northern Pacific Railroad Company, per list 
No. 5, selected, under the act of June 22, 1874, the following described 
lands, to-wit: lots 1,2, 3, and 4, and the S. 4 of the NW. 4, of See. 4; 


lots 1, 2, 3, and 4, the S. 4 of the NE. 4, the SE. 4 of the NW. 4, and _ 


the SE. 4, of Sec. 6; the NW. 4, and the N. 4 of the NE. 4, of Sec. 8— 
all in T. 135, R. 52; also the W. 4 of the NW. 4, the S. 4 of the SW. 4, 
and the 8. . of the SE. 4, of See. 34, T. 136, R. "32, Hergo! land CSEnLeh; 

North Dakota.. _ 

On May 13, 1891, neue office held said list ie aanceltation: with the 
exception of the S. 3 of the NE. 4 of Sec. 6, and the NW. 4 of Nec. 8, 
because made upon invalid baeoe 

No appeal was filed by the company from said decision; and said 
list of selections was, by your office letter of September 30, 1891, can- 
celed—excepting as to the two tracts last named. 

_ On December 18, 1891, James B. Power applied to enter all the tracts 
above described, onder the oe section au the act of March 3, 1887 (24 
- Stat., 556),. - 
00 December 2, 1891, Gunder Olson made homestead entry for the 

SE: 4 of Sec. 34, T. 136, R. 52; and on December 8, 1891, Joseph A. 
Beeton made homestead ‘entry for the 8. 4 of the SW. + of said See. 34, 

On October 15, 1892, your office rejected Power's application, for the 
reason that the 4th section of the act of March 3, 1887, applied only to — 
lands that had been erroneously cértified or pened 46 railroad com- 
panies, and it was stated that, if he had any rights under said act, they 
would come under the 5th section thereof. . | 

. Power appealed to the Department, which affirmed said decision, | on 
April 16, 1894 (lL. & R. copybook No. 286, page 126) ; and on review, 
October. 12, 1894 (L. & R. copybook No. 296, page 1). oa = 
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- While the case was pending certain other parties had applied to enter 
certain of the tracts hereinbefore described... Their applications were 
suspended pending the final disposition of Power’s application. 

On February 5, 1895, Power filed in the local office notice of his inten- 
tion to submit proof in support of his claim to purchase under section 
Oo of said act. . At the time appointed he introduced evidence showing 
that he was a native born citizen of the United States; that he pur- 
chased the lands in question from the Northern Pacific Railroad Com- 
pany under contract in 1880 and 1881, receiving deeds therefor in 
January, 1883. | 

On January 12, 1895, the local officers held that his application to 
purchase should not c allowed. 

Power appealed to your office, which, on April 1 11, 1896, affirmed the 
decision of the local officers, on the ground that 


the grant made by the act of July 2, 1864, to the Northern Pacific Railroad Company 
was of odd numbered sections; the lands applied for by Power are within even num- 
bered sections, and are therefore not within the sections prescribed by the grant. 


Therefore your office affirmed the decision of the local officers. 


Power has appealed to the Department, on the ground, in subsume 
that 


said act of March 3, 1887, being remedial in aes should be liberally construed, 
and the provisions of the fifth section should apply to the’ case at bar, 


In his argument in support of his appeal he contends: 


No one will question the proposition that the design. of said section is to afford 
protection to good faith purchasers of lands from railroad companies, to which such 
companies had no just claim; and there is no question but this appellant is such a 
purchaser. The evidence in the case shows that the appellant paid a valid consider- 
atiou at the time of the purchase, and also-that, instead of procuring the lands for 
the purpose of selling the same upon speculation, he at once after purchase entered 
into possession, and has ever since occupied and improved them as a farm and home. 
We are aware of the fact, as stated by the Hon, Commissioner in his decision, that 
section 5 of said act speaks of and in fact may relate to the numbered sections pre- 
scribed in the grant to the railroad company; but we say this does not of necessity 
limit the right to purchase to odd numbered sections alone, when we tale into con- 
_ sideration the nature of the statute, the object for which it was enacted, and the 
Tules of construction to be applied thereto . . . . . Theact, taken asa whole, - 
clearly shows that Congress fully intended to protect all persons who, being citizens 
of the United States, or had declared their intention to become. such, had in good 
faith purchased. lands from railroad companies to which it was found, in the final 
adjustment of the grant, that such companies had no title or just claim. We can 
not believe that Congress ever intended to grant protection to one class of citizens, 
and deny its protection to another class equally innocent. 


The language of section 5 of said act, in so far as it bears upon the 
| question here in issue, is as follows: : 

That where any said company shall have sold to citizens of the United States, or 
to persons who have declared their intention to become such citizens, as a part of 
its grant, lands not conveyed to or for the use of such company, said lands being the 
numbered sections prescribed in the grant, and being coterminous with the con- 


DECISIONS RELATING TO THE PUBLIC LANDS. = 389 


- structed. parts of said road and where the lands so sold are for any reason excepted 
from the operation of the grant to said company, it shall be lawful for the bona fide 
purchaser thereof from said company to make payment to. the United States for said 
lands at the ordinary government price for like lands; and thereupon patents shall — 
issue therefor to said bona fide purchaser, his heirs or assigns. 

The language of the act is such that I see no escape from the conclu- 
sion that it was the intention of Congress to provide only for the pur- 
chase of such lands as are “the numbered sections prescribed in the 
grant” to a railroad company. It follows, therefore, that the local 
officers and your office were correct in denying Power’s application to 
purchase lands in even numbered sections, which were never a part of 
the original grant to the Northern Pacific Railroad Company. 

Your office decision was correct, and is hereby affirmed. 


———— 


AMENDMENT OF ENTRY—NON-CONTIGUITY. 


B. F. BYNUM ET AL. (ON REVIEW). 


-An Suiee cannot be amended under section 2372 R. 8., if the certificate of the origi- 
nal purchaser has been assigned, or his right transferred.’ : 

An intervening adverse claim of record bars the allowance of an amendment under 
the provisions of said section. 3 

A homestead. entry embracing non-contiguous tracts, may be equitably confirined, 
where the non-contiguity arises through the necessary cancellation of the entry 
as to one of the sub-divisions covered thereby, on account of a prior adverse 
claim thereto, and where said entry was made in ignorance of such adverse right. 


Secretary Francis to the Commissioner of the General Land Office, October 
(W. A.D.) | 16, 1896, CHW oGi) 


July 26, 1860, Benjamin F. and James M. Bynum made eeneron 
cash ener at the Huntsville land office, Alabama, for the NE. 4 of the 
NW. i and the SW. 4 of the NE. 4 of Sec. 11, T. 4, BR. 5 E. Unon said 
sation cash entry patent ee December 1, 1860, 

Subsequently to the allowance of said entry ‘the local officers per- 
mitted one William H. Hall to make homestead entry covering the SE. 4 
of the NW. 4,.the “SW. dof the NE. 4,” and the NW. 4 of the SE. 4 
of said section 11, upon which he made final proof and certificate issued. 

Upon examination of said entry by your office the conflict as to the 
SW. 4 of the NE. 4 was discovered, and by your office letter “©” of 
March 22, 1882, the loeal officers were directed to call upon Hall to show 
cause wie his eutry should not be canceled. By letter of June 22, 1882, 
the local officers reported, 
that we notified Mr. Hall on the 25th of March, 1882, and now transmit herewith an 
affidavit from B. F. Bynum showing that he intended to enter, has been paying taxes 
upon and cultivating , the N, 4 of the NW. i, and stating that this is the land he has 
aw aye claimed as his, 

By your office letter “M” of November 13, 1882, the affidavit of 
Benjamin F. Bynum above referred to was ‘returned; and the local 
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officers were advised that, as the graduation cash entry was made: in 
the name of James M. and Benjamin. F. Bynum, the affidavit for change - 
in the entry must be made by both the parties interested, and further, 
that it must be supported by other corroborative evidence, as the affi- 

davit of the party or parties interested is not deemed sufficient to 
authorize a change of entry under section 2372 of the Revised Statutes. 
This affidavit, it appears, was returned to the attor ney who represented 
the parties in seeking to have the change in entry allowed, ane it does 
not appear to have since been filed. 

The second application to amend was made in March, 1893, the 
affidavit being made by William H. Hall, who signed as the assignee © 
of James M. Bynum, deceased, and Benjamin F, Bynum. This appli- 
cation was held to be not sufficient, by your office decision of April 22, 
1893, and appeal was duly taken to this Department, which appeal was 
considered under departmental decision of August 18, 1894 (19 L. D., 
112), in which it was held that an application under section 2372 of the 
Revised Statutes, for the amendment of a graduation cash entry, must 


be supported by the affidavit of the original purchaser or his legal 


repr esentatives. 

~ A motion was filed for review of this decision, claiming. that the 
Department did not havea complete record before . when the decision - 
complained of was rendered. This motion was considered in depart- 
mental decision of February 10, 1896 (not reported), which granted the 
application as applied for. Said decision was, however, subsequently 
recalled, and has never been promulgated, and the case has been again 
considered by this Department. 

The motion for review urges that the original dppiieation forwarded 
in letter of June 22, 1882, from the local officers, was the joint appneee. 
tion of James M. int B. F. Bynun. 

As before stated, the affidavit forwarded in 1882 was returned. From 
its deser iption ane the cause for its return, stated in your office decision 
of November 13, 1882, the statement upon which the motion is based 
is not supported by the record. Jn the affidavit filed in 1893 Hall signs 
as assignee of James M. Bynum, deceased. As to when the assign- 
ment was nade does not appear from the record before me. With the 
_ papers is, however, the certificate of the judge and ex-officio clerk of 
the probate court in and for Jackson county, Alabama, which shows 
that on May 6, 1882, Benjamin F. Bynum did by deed convey the N. 4 
of the NW. 4 of said section 11 to William H. Hall. Whether this 
transfer was prior or subsequent to the execution of his affidavit 
forwarded with the letter from the local office, dated June 2, 1882 , does 
not clearly appear. But this is not material in view of the conclusion 

reached. 7 

Upon the showing made and the entire record before this egae iete 
it does not appear that application for a change of the graduation cash 
entry was ever made by James M. Bynum or his legal representatives, 
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Further, as it is claimed that the rights of James M. and Benjamin 
F. Bynum, under their certificate of purchase, have been assigned, 
the amendment of the entry is not permissible under section 2372 of 
the Revised Statutes, which ouly authorizes an amendment “where 
the certificate of the original purchaser has not been assigned ¢ or his 
‘right in.any way transferred,” etc. | a 
Tn this connection it ieht be noted that upon inquiry at your office I. - 
learn that the NW. 4 of the NW. 4 of said section 11, which is desired 
_ to be ineluded in the cash entry by amendment, is shown by your. 
_ office records to have been entered under the homestead laws by one 
J. Harrison on November 21, 1867; which nae although having 
expired, is still of record, anonuesied. 

While it may be possible to clear the record of said scivense claim, 
yet so long as it remains of record it would bar the amendment as 
applied for under the section of the Revised Statutes before referred to. 

Tor the reasons before given the motion must be and is accordingly | 
denied, and the previous decision of this Department denying the appli- 
cation for amendinent is adhered to. This must result in an order for. 
cancellation of Hall’s homestead entry as to said SW. 4 of the NE. 4, 
which would leave the remaining tracts covered by said entry, namely, 
the SE. 4 of the NW. 4 and the NW. iof the SE. 4, non-contiguous. 
As Hall is asserted to be the successor in interest to both James M.. 
and B. F. Bynum he may be protected as to said SW. 4 of the NE. 4 
through the gradnation-cash entry. It is clear that his homestead - 

- entry was perinitted to be made and perfected in ignorance of the con- 
- flicting cash entry as to the SW. 4 of the NE. 4. This being so, it 
- would appear that his homestead entry might be referred to the board 
of equitable adjudication for confirmation as to the remaining tracts 


covered by his entry, rendered non-contiguous by the graduating cash 


eutry before referred to. (See Akin ». Brown, 15 L. D., 11%.) 
Herewith are returned the papers in the case for such further action 
as the same may warrant not in conflict with this decision. 


DUNLAP ». SHINGLE SPRINGS AND PLACERVILLE R. R. Co. 


Motion for review of departmental decision of J ay 7, 1896, 23 L. D., 
67, denied by Secretary F Francis, October 16, 1896, 7 
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RAILROAD GRANT—LAND EXCEPTED—DONATION CLAIM. 
OREGON AND CALIFORNIA R. R, Co. v, BAGLEY. 


Land embraced within an uncanceled donation notification is excepted thereby from 
the operation of a caatrout grant on definite location. 


Secretary F Francis to the Commissioner of the General Land Office, October 
(W. A. L.) : 16,1896. — (W. A. EB.) 


- The tract here involved, viz., the W. 4 of the SE. 4 of Sec. 21, T.98., 

R. 5 W., Oregon City, Oregon, land district, is within the primary 
limits of the grant made by act of July 25, 1866 (14 Stat., 2389), to aid 
in the coustruction of the Oregon and California Railroad, and lies 
opposite the section of said road that was definitely located January 
29, 1870. 

By letter of December 18, 1894, your office held that said tract had 
been excepted from the gr ant to the company by reason of a donation 
claim existing therefor at date of definite location. The company’s 
claim was accordingly rejected and the homestead entry of Andrew J. 
Bagley, made October 23, 1894, for this land, was held intact. 

The appeal of the company bes the case before the Department. 

It appears fromthe record that on the 1Uth day of Febr uary, 1804, 
one Israel D. Davis filed notification of his claim to this tract (together 
_ with adjoining land) under the Oregon donation act of September 2s 
1850 (9 Stat., 496), section 4 of which provides: 


That there shall be, and hereby is, granted to every white settler or occupant of 
the public lands, American half-breed Indians included, above the age of eightéen 
years, being a citizen of the United States, or having made a declaration according 
to law, of his intention to become a citizen, or who shall make such declaration on 
or before the first day of December, eighteen hundred and fifty one, now residing 
in said Territory, or who shall become a resident thereof on or before the first day 
of December, eighteen hundred and fifty, and who shall have resided upon and 
cnltivated iieudame for four consecutive years, and shal] otherwise conform to the 
provisions of this act; the quantity of one half section, or three hundred and twenty 
acres of land, if a single man, and if a married man, or, if Le shall become married 
within one year from the first day of December, eighteen hundred and filty, the 
quantity of one section, or six hundred and forty acres, one half to biniself and 

the other half to his wife, to be held by her in her own right. 
‘Davis never, however, perfected title to the land, and by letter of 
March 11, 1887, from your office, said donation notification was canceled. 
In the case of Jobn J. Elliott, 1 L. D., 303, it was held that filing an 
original notification is an ipso facto segregation of the land described 
from the contiguous lands. Until, therefore, the notification is formally’ 
canceled on the records, the tract Gene thereby remains in a state of 
segregation, The abandonment of the land by the claimant and his | 
failure to submit the necessary proof'may render his notification sub- 
ject to cancellation, but can not in itself relieve the segregation. 
On January 29, 1870, when the railroad claim attached, this tract was 
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covered. by the uncanceled Gouation notification of Davis, and conse- 
quently was excepted from the operation of. the grant. _ 4 

- Your office decision is affirmed, the railroad company’s claim is 
' rejected, and the homestead entry of Andrew J. Bagley will remain 
intact. 


McGowan ET AL. %. ATPs CONSOLIDATED MINING Go. 


- Motion for review of departmental decision of July 13, 1896, 23 L. D.,, 
113, denied by Secretary Francis, October 16, 1896. i 


‘SURVEY—TIDE-WATER STREAM—MEANDER. 
CHARLES AXFORD ET AL, 


The manual of surveying instructions requires the meander of a tide-water shceem 
on both sides, from its mouth up to the point where the tides cease. 


Secretar, y Francis to the Commissioner of the General Land Office, October 
(W. A. 1.) | | 16,1896. | (Jd. Lh) 


: With your office letter “E” of April 11, 1896, was transmitted the 
appeal of Charles Axford, John McKenzie na Benjamin F. Arm- 
strong from your office decisis of March 11, 1896, approving an official 
survey of the meanders of the Querquillan river in section 35 of T. 14N., 
R.10 W., Vancouver land district, Washington. 

| inthe: -year.1895, in pursuance of orders from your office,. so. acne 
the southeast corner of the township aforesaid (embracin g sections 25, 
26, 35 and 36), as had not been previously surveyed, was surveyed by 
deouty James C. Jeffrey. His field notes and plat were approved by the 
surveyor-general, and transmitted to your office. In the year 1895, 
. Jefirey’s survey was examined by Special Agent John C. Brophy from 
your office, and his field notes and report are also on file. He found 
Jeifrey’s survey, field notes and plat to be correct, and so reported to 
your office. Said surveys and field notes prove that Querquillan is a 
_ tidal river which meanders through section 35, and in which the tides 
of the Pacitic Ocean ebb and flow. That said river bas, in section 35, 
a mean right- angled width of about one chain up to the point wiiete 
the tides cease and a mountain stream meets the tides. That at high 
tide the river, through three-quarters of section .35, has an average 
width of one and a half chains, and contains -water: from: eight: to. ten 
feet deep as indicated by the high water mark. At low tide the bot- 
tom is exposed, except where the mountain stream flows in the channel, 
This river was meandered on both Biges from its mouth up to the point 
where the tides cease. | 
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On Angust 16, 1895, one hundred aie Six. persons, representing 
themselves. as citizens and residents of the town of “South Bend,” and 
twenty-two persons representing themselves to be citizens and resi- 
dents of the town of “ Bay Center,” Pacific County, Washington, filed 
two petitions, praying your office not to approve the meandering of | 
Querquillan river. South Bend is the county seat, and Bay Ceuter is 
.a town about eight miles west. The petitioners represent that the 
county has laid out a road and has graded the same from South Bend 
almost to the river; and that the citizens are asking for and endeavor. 
ing to have a bide built across said river in order that the road may 
be extended further; and they apprehend that the building of said 
bridge will be embarrassed and hindered, if the meander be approved, 
and the Querquillan river be recognized as a meandered stream. 

The South Bend petition describes the river as “Quaitland slou gh, or 
what is more commonly known as Bone river.” _ | 

The Bay Center petition describes the river as “Quaitland slough, 
commonly known as Bone river;” and then alleges that, ‘this slough 
known as Bone river, is a smail inlet or indentation into the maiu land, 
at the head of which a small brook empties aud forms said slough, ane 

the tide ebbs and flows into it.” 

In the appeal from your office decision, the appellant's attorney 
alleges * as grounds for such appeal,” 

1, That there is no navigable river and no navigable stream of any kind or name 
in said section, township and range: and 


2. That there is no tidewater stream and no tide- water river in said secon: town 
ship and range as \uerqnillan river. 


These allegations are contradicted by the petitions which constitute 


7 the pleadings in the case; and also by the evidence furnished by two 


surveyors, of record in your office. It is idle to say, that a slough, 
inlet, indentation, fiith, or estuary, which twice a day, at high tide, 
contains water from eight to ten feet deep, and is commonly called a 
river, is not navigable for many useful purposes; and is not a tide- 
water stream. _ . 
The manual of surveying instructions, published June 30, 1894, in 
paragraph 2 on page 56, and paragraph 7 on page 5, prescribes as 
follows: 

Tide-water streams, whether more or less than three chains wide, sould be mean- 
dered at ordinary highwater mark, as far as tide-water extends. 

In the survey of lands bordering on tide-water, meander corners will be estab- 
lished at the points where surveyed lines intersect high water mark, and the mean- | 
ders will follow the high water line. | 


Querquillan river in section 35 was properly meandered. Your office 
decision is hereby affirmed, 
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MINING CLAIM—-SURVEY—NOTICE—ADVERSE—CLAIM, 
WHEELER ET AL. 2. SMITH. 


if a mining claim is not properly descr ibed i in the official survey ther eof it is incum- 

| bent upon the Secretary of the Interior, if the matter comes before him for dis- 
position, to require a new survey, and new notice of application, and if during 
the period of republication an adverse claim is filed itis entitled to consideration. 

Laud containing a ledge of limestone is not subject, to location and entry as a lode 
claim. 

A judicial determination that an adverse claimant is not entitled to Possession is con- 
clusive upon the Departmeut, irrespective of any, reasons the court may have 
assigned for its judg meut, 


Secretary Francis to the Commissioner of the General Land Office, Oeiebee 
(W. ALT.) 16, 1896. (PLS. OL) 


The record in this case shows. that Edward §. Smith located the 
“Orcas Island lime mine,” in San Juan county , Washington, February 
- 19, 1884; that on May 23, 1884, the official survey of said claim was 
apnreved by the surveyor general, designating it: as survey No, 37. 
By said survey.the lime miue is shown to be situated in sections 36 and 


a 31, T. 37, Rs. 2 and 1 respectively, west, in the Seattle, Washington, 


land district. Mineral entry No. 10 was made November 29, 1884, and 
the papers forwarded to your office, where the matter was considered 
and ou September 28, 1886, your office decided that the land was actu- 
ally situated in ‘section 36, range 1 west,” and “section 31, range 2 
west, township 37 north,” and “the entry being: for other jan than 
that located and actually claimed, and based upon an application and 
notices thereof correspondingly erroneous, is hereby held for cancella- 
_ tion.” The applicant appealed and the Department, on May 8, 1888 
(L. aud R. No. 158, p. 3831), thus modified your said office judgment— 
Under these circumstances; and inasmuch as the mistake in description was a 
clerical error, the entryman sbould be allowed to make entry for the land he claims 


- upon showing that he has given proper: new notices: and furnished & DEW pit ang 


field notes properly describing the land. 


 Agreeably to this decision the ap) licant Samed a new survey to be 
made, field notes and plats to be filed; aud again presented his appli- 
cation for patent May 24, 1890, and during the period of publication 
adverse and protest was filed by Lee Wheeler and L. H. Wheeler, 
They allege the location of the ‘Ben. Harrison lime claim,” and “The. 
Seattle lime claim” on April 30, 1889, as placer claims, and that the 
Orcas Island lime mine lies wholly within the boundaries of their loca- | 
tious. They also charge that there is no vein or lode, or rock in place 
that-can be located under the laws of the United States, as a vein or 
lode claim. Suit was instituted in support of the adverse, as prescribed 
by section 2326, R evised Statutes, within the statutory period, the 
plaintiffs Tene g title in themselves, possession and right of possession 
by reason of their discovery and location as aforesaid. The prayer of . 
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the complainant is that the Puget Sound Lime Company, which is _ 
shown to be the assignees of the original locators, be decreed to be 
entitled to the sole and exclusive possession of all the lands hereinbefore described, 
and every part thereof, and that the defendant be forever restrained and enjoined 
from proceeding further with his application for a patent therefor, ete. 
The defendant answering, denies specifically the allegations of. plain- 
tift’s complaint not admitted, and then pleads affirmatively his title by _ 
reason of bis discovery and location. His prayer is that the pretended 
placer locations of plaintiffs be adjudged a cloud upon his’ “rights, 
proprietary and possessory, in said land, and be wholly set aside and 
vacated;” and he “be adjndged to be anatled to the absolute and 
- exclusive possession of said land,” etc.; that the plaintiffs and their 
agents, etc., be restrained from Bains or asserting any gue etc., to 
the land, and also for an accounting and damages. | 

_ On the issues thus joined the court, without the intervention of a jury, 
filed its finding of fact and law, so-taras pertinent to the issue here, as 
follows: That the land located by the Wheelers was at the time entirely 
. anoccupied; that the defendant was “not in possession of any portion 
of the tract of land described in his application for a patent, nor has 
he been in possession of any portion of the same since the 20th day of 
November, 1884.” As a conclusion of law the court held: “That inter- 
venor, The Puget Sound Lime Company, is entitled to judgment herein 
for possession.of said mining claims described,” ae ald judgment was 
rendered in accord with said finding. 

The defendant appealed, and the supreme court of. Washin gton, on 
March 28, 1893, considered the case. (It is said by counsel that the 
case, Wheeler et al. v. Smith, is reported in 5 Wash., 704. I have not 
the volume, but a certified copy of the opinion.) 

The court held (1) that although the disposition of the case thes find 
it necessary to make does not require a discussion of the action of the 
Department, by its decision of May 8, 1888, requiring him to show that 
_ he has given proper new notices, etc., yet in the court’s view 

under no such circumstances should the claimant have been put to the trouble aa 
- expense of entirely new proceedings to entitle him to a patent in case his claint had 
been approved. 

_ It then argues that the error.was not his—Smith’s—but the error of the 
deputy mineral surveyor and the surveyor-general; that the land was 
properly located by reference to a fixed and permanent natural object; 
the notice posted and published showing the location actually upon the 
‘ground, . 


-and there was no reason why ities could not: have been accepted and the Conreeuon 
madeé in*the land office without:any- further. proceeding OS 5 


“that under ordinary circumstances it would hold | 

‘that plaintiff's claim, initiated nearly five years after the completion of the necessary 
' proceedings in the land office, ought not to be entertained in a suit in pursuance of 
the filing of an adverse claim under United States Revised Statutes section 2326. But 
this is not an ordinary mining claim, and its disposition depends upon other matters. 
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Having concluded thatit was ‘not an ordinary mining claim,” the court 
discusses the evidence to show that the location of the Orcas lode | 
- claim and both the DON were upon a deposit of lime stone, and for 
that reason it must 

hold both parties i in error, and that ny valid location could be made of such land 


under the. mineral rey. and that, therefore, neither party is entitled toa eecement in 
his favor. a 


The court says: 


We are not unmindful of the fact that several decisions of the land office of the © 
. Interior Department have been promulgated, which hold that limestone lands may 
be patented as mineral claims, but as we view those decisions they are such a strained 
construction of the mineral laws as are unwarranted. by their terms and by the spirit — 
and intent of their enactment. | | 

The court further holds that that part of the land in section 36, havin g 
been surveyed land at the date of these locations, under section.20 of 
the act of March 2, 1853 (10 Stat., 172), and section 10 of the enabling 
act of February 22, 1889 (25 Stat., 676), this land went to the State for 
school purposes. The Jngemens : of the superior court was therefore 
reversed, 7 | . 


and the case remanded with iaateubiods to enter anew judgment, decreeing neither 
party to be entitled to the possession of the lands in question, respondents to pay 
costs in the superior court and in this court, 


J udgment. was thereafter formally entered in’the supreme court | 
«that the judgment of the said superior court be, and the same is 
hereby reversed, with costs;” .. . “and it is further ordered that this 
cause be remitted to said superior court for further Proceenines 1 in 
accordance with the opinion herein filed.” 

Judgment was rendered by the superior court in accordance with the 
decision of the supreme court. The judgment roll was presented at 
the local office, together with a petition by Smith, which was in the 
nature of an application to purchase. It is set forth that the United | 
States Land Office or Department of the Interior is not bound by the | 
view taken by the supreme court of Washington; that the Wheelers 
were not adverse claimants, entitled to commence peppered nee, be- | 
cause— : 

Our application fo a patent was favorably passed upon by the Acting Secretary 
of the Interior many years ago and long before either of the Messrs. Wheeler at- 
tempted to enter in the Land Office any mining claim upon any part of the land cov- 
ered by the Oreas Island lime mine. The. roots required by the Honorable. the 
Acting Secretary in his decision upon our original application for a patent merely 
required formal proof on our part of publication and notice and no one was entitled 
to appear or claim to he an adverse claimant except a person who at the date when 


our original labor, improvements, proofs, and filing and ae were complete, _ 


~ which was in 1884 or 1885, was so entitled. 

We respectfully request you to certify the piesa tage and foe roll to the 
Commissioner of the General Land Office, and request that a patent issue to Edward 
' §. Smith according to his right; and that the view which the supreme court of the 
State of Washington has taken of the law, in holding that a mining claim for lime. 
or lime stone cannot be entered as a lode or vein under the mining laws of the United 
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States, be disregar dea as bets : nonteaeg to the vatide and practice of the General 
Land Office, and that all the proceedings and judgment of said superior and supreme 
courts be disregarded, if it shall appear to the Honorable the Commissioner of the 
General Land Office that Messrs. Lee Wheeler, and L. H. Wheeler are, and were not, 
adverse claimants within the meaning and intent of sections 2325 and 2326 of the 
United States Revised Statutes. 

And in transmitting the files and proceedings in this matter to the Honorable the 
Commissioner we respectfully request that you call his attention to this communi- 
eation. 


-. The register accordingly forwarded the entire record to your office, 

aud on consideration thereof you decided, August 29, 1893, that the 
placer claitnants were entitled to the land, holding that the decision of 
the supreme court of Washington was upon grounds not. recognized by 
your office; that the judgment of the superior court was given on the 
merits of ‘ne controversy, and you PEPER that judgment as one 
sive under the circumstances. 

Smith prosecutes this appeal, setting out ciieen specifications of 
error.. These are too voluminous to give in full, but I think the ma- 
terial errors complained of may be treated without printing them in full. 

It is contended by counsel that Smith had done everything required . 
of him by law in his original application to entitle him to a patent; 
that this “must be deemed found both by the Honorable Commissioner 
and the Honorable Acting Secretary;” that he is entitled to “protec- 
tion as against the Wheelers” in their adverse proceedings initiated 
under the provisions of section 2325, Revised Statutes. It is insisted 
with much earnestuess that defendauts could acquire no rights by rea- 
gon of their subsequent locations which would give them standing as 
adverse claimants, because the order of your office ‘only required a 
new notice and a new plat;” “nothing but the correction of clerical 
error” in the description of the land; that the judgment of the supreme 
court of Washington was “that Smith was, in 1884, and ever since has 
been, entitled to his patent,” if the land had been deemed mineral. 

This position of counsel contemplates a review by the present Secre- 
tary of a judgment of his’ predecessor upon a question presented to 
and passed upon by him. It is needless to say, perhaps, that this can- 
not be done. It needs no argument or citation of authorities on this | 
proposition. But aside from this, the judgment of the Department of 
May 8, 1888, was a proper one, and unassailable from any standpoint. 
The locus of the land was not correctly given, and it matters not 
whether it was wrongly described by accident or desi on, whether the 
error was the result of careless officials or otherwise, it was the duty 
of the officers charged with the disposition of the public lands to have 
the error corrected whenever discovered. This applies to the locus of 
a mining claim with peculiar force; it “should be fixed with mathe- 
matical accuracy, as well in the report of the official survey as upon 
the surface of the earth” (John K. Castner ¢é al., 17 L. D., 565), 

The dictum of the supreme court of Washington in regard to the 
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action of the Department in reference to its order is without any force | 


whatever. The power and authority of the Secretary of the Interior . 


in the disposition of the public lands is derived solely from Congress, | 
and in the exercise of his executive functions in the management thereof 

- he will not be controlled by the action of a State court when, as in this | 
matter, it attempts to invade the exclusive jurisdiction of the Interi ior 
Department of the government, | | 

‘It should be borne in mind. that the methods prescribed by Congress . 
for obtaining patent to mining claims. is different from any other class 
of public land, in that all adverse claimants are relegated to the local 
courts to settle all disputes as to possessory rights. The jurisdiction 
of the court in settling this question depends entirely upon the correct 
description of the land; that is to say, a court in a given judicial dis- 
trict, or circuit, only ihe jurisdiction over the lands or parties in that 
district or circuit. It can be readily seen, asin the Oastner case, how 
a misdescription of the land, either as to the section, township, ran ge, 
or county, as in that case, might oust the jurisdiction of the court and 
thus defeat the adverse claimants. Correctly fixing the locus of the 
land in the section, township or range, where the land is surveyed, is 
required by the rales as much as the placing of monuments ou the 
- ground, 

Hence the order of. my predecessors in requiring hew Hone and plat 
was strictly in conformity with the practice and justice to all parties, 
and therefore, if during the period of publication ¢ an adverse claim is 
filed, it is entitled to consideration. 

It is pertinent to inquire at this point whether Smith could lawfully 
obtain title to this land under the mining laws asa lode claim. It is 
admitted that the location was made on a ledge of lime stone, and the 
land was taken for the lime therein contained; that there was no vein — 
or lode of quartz, or other rock in place bearing gold, silver, elnnabar, 
lead, tin, copper or other valuable metalliferous deposits. 

It appears to me so plain that Congress only contemplated lands 
that were valuable for the more precious metals. should be patented as 
lode claims that it needs-no ar gument to convince one of the proposi- 
tion. A reading of the sections of the statute (2318, 2319, 2320, et seq., 
Revised Statutes), plainly and unmistakably shows that it was only 


veins or lodes upon which discovery of mineral had been made prior to - 


location that could be patented as lode claims. In Iron Silver Mining 
Company v. Cheseman (116 U. 8., 529), the United States supreme - 
court defines a vein or lode as “ised in this statute to be “a body of 
mineral, or mineral-bearing rock, within defined boundaries! in the gen- 
eral mass of the mountain.” 

I am clearly of the opinion that Smith could not obtain patent to the 
land in question as alode claim, and that his location of it as such was | 
a nullity. - 

But, it is contended by counsel that al] questions: in Reney to Smith's 
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right to the land was submitted, passed upon and decided in his favor, 
except as to the description of the land, by the departmental decision 
of May 8, 1888. I do notso regard it. The only question discussed or 
decided by my predecessor was that regarding the misdescription. 
There was nothing in the record then that would necessarily cause the . 
Department to pass upon this question; in other words, it was not 
apparent on the face of the papers that the land was sought because of 
its value for lime. For instance, the location certificate says it is 
located “along the course of this lead, lode, or vein of mineralized 
bearing quartz,” and ‘on the east side of the middle of said lead, lode 
or vein.” 

The action brought by the placer claimants in support of their adverse 
was, by the supreme court. of Washington, decided against them. This 
judgment in effect: decided that the plaintiffs, the placer protestants 
and adverse claimants, were not entitled to the possession or right of 
possession of the land in controversy. It matters not by what course 
of reasoning the court may have arrived at this judgment; it is suffi- 
cient for the Department to know that the adverse claim of cane 
was not sustained. 

It having been détermined that the Orcas Island lime lode was a 
nullity, and the State court having rendered judgment against the 
adverse claimants, it follows that neither of the parties is entitled to 
the land in controversy; therefore your office judgment is modified, 
and the locations of Smith and Wheeler et al. will be canceled: 

Iti IS SO ordered. 


Hicnrarp v. Luz. 


- Motion for review of departmental decision of March 16, 1896, 22 
L. D., 324, denied: by eae ee ones 16, 1896. 


HOMESTEAD CONTEST—PRIORITY OF SETTLEMENT. 
HOPKINS 7. WAGNER ET AL. (ON REVIEW). 


There is no authority under the law, in cases of simultaneous settlement, for offering 
the right of entry to the highest bidder. 

Rights of adverse entrymen; dependent upon priority of settlement, may be adj udi- 
cated in the absence of a formal contest as between them on evidence submitted 
by them in defense of their rights against a third party: 


Secretary Francis to the Commissioner of the General Land Office, October | : 
(WL ALL.) —_ 16,1896. (CW) 


On December 5, 1895, the Department decided the case of Hopkins 
vo. Wagner et al., involving the SE. 4 of Sec. 8, T. 16 N., R. 7 W., King- 
fisher, Oklahoma (21 L. D., 485). In said decision it was held that— 
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In a case involving priority of settlement wherein it cannot be determined which — 
of the parties was the first ‘settler in fact, the claimants may make an amicable 
. division of the land; or in the event of their inability to agree, the Tight ue make 

entry may be: sevneded to-the highest bidder. | 

- Duncan and Hopkins each filed a motion for review of ana idee | 
rental decision, which motions were enter tained, and Wagner also filed 
a motion for r eview, which was not. considered for the reason that the 
affidavit required by Rule 78 of the Rules of Practice was not filed 
with it. The omission was afterwards remedied by filing the required 
affidavit on April 14, 1896. Counsel for Duncan has filed a motion to 
dismiss Waguer’s motion on account of the defect alluded to. Inas- — 
much as the motions of the other two parties have been allowed, and 
the defect in Wagner’s motion had been cured before the objection to 
it was made the non-action of the Department upon it will be waived, 
and his motion will be considered with the others. | The motion to dis- 
| miss: it is overruled. | 
Accompanying these motions are several affidavits intended to cover 
omissions in, or to strengthen the testimony taken in behalf of, each of 
the parties at the hearing. To consider them would be to add ‘to the 
record, without the privilege of cross-examination by the opposite par: | 
ties, and they will not be considered. In their respective specifications 
, of error, each of the parties inter alia alleges error'in the action of the 
Department, wherein the right. to make entry was directed to be sold 
to the highest bidder. | 

In O'Toole v. Spicer (20 L..D., 392), and some other pues in which 
what appeared tobe simultaneous settlements had been made, followed 
by improvements by each party, this power had been exercised, without 
any thorough inquiry as to its legality. In the case of Sumner v. Rob- 
erts (23 L. D., 201), it was held that the law does not justify forced 
division of homestead lands between claimants therefor; but in cases 
where the parties themselves voluntarily agree to a division of the land, 
they may properly do so. It was further held in said case that there is 
no authority under the law, in cases of simultaneous settlement, for 
_ offering the right to enter the land ‘so settled: upon ‘to the highest bid- 
der, as in cases of simultaneous applications to enter, after entry and 
_ after.settiement, upon the theory that the settlements were simultane- 
ously made, since that rule does not apply to cases where either party 
is a settler, Said decision does not purport to overrule final decisions 
in conflict with it theretofore made, but allows them to stand. The case | 
indicates the rule thereafter to be followed. | 

The case at bar must, therefore, be decided on its merits, under the 
- record as presented: Iti is not necessary to consider now what should 
be done in a case where there is no entry, and there is proof to show 
clearly settlements made: by adverse claimants, epsom simultane. 
. ously. ‘Such is not the case under review. | 
~ The land involved is within. the Cheyenne and Arapahoe reservation, 
7 which was opened to ‘settlement at twelve o'elock M., on April 19, 1892. 

_1814——-voL 23——26 | 
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On April 19, 1892, Duncan filed soldier’s declaratory statement for the 
land. On April 20, 1892, Wagner made homestead entry for the tract; 
afterwards, but on the same day, Hopkins presented his application to 
enter it under the homestead laws, which was rejected for conflict with 
| Wagner’s entry. On May 11, 1892, Duncan was permitted. to make 
homestead entry. On May 20, 1892 , Hopkins filed his affidavit of con- 
test against Wagner and Duncau -ailleeing prior settlement. | 

- Before the trial was had Acplits filed a supplementary affidavit, 
alleging that Duncan was disqualified to make entry for the tract, for ; 
the reason that he owned one hundred and sixty acres of iia in 
Kansas. 

On October 4, 1893, after a full hearin g, the register and receiver held 
that it was impossible to determine from the evidence who was the first 7 
settler, but that the mere sticking of a stake in the ground and imme- 
diately leaving it did not constitute settlement. upon the part of Wag- 
ner, so as to segregate the Jand. ‘They. recommended that Hopkins’ 
contest be dismissed, Wagner's entry canceled, and Dunean’s entry held 
intact. Hopkins aad Wagner both. ‘appealed, and on June 25, 1894, 
your office reversed the decision of the local officers, held that Wagner’s 
acts constituted acts of settlement, but agreed with the local officers 
that it could not be determined who made the first settlement, and 
directed that, upon failure of the parties to agree upon terms of com- 
promise and division of the land, that it be disposed of to the highest — 
bidder. between the parties, as in case of simultaneous applications to. 
enter. Your office further found that the charge of disqualification 
against Duncan was not sustained, and that Wagner's exception to the 
refusal of the. local officers to allow him further opportunity to cross- 
examine Duncan was not well taken. This last ruling was correct. 
It is not the purpose of this review to change the ruling of the 
Department as to all the parties being qualified settlers and as to the 
sufficiency of Waguer’s acts of settlement. As to these matters 
the opinion heretofore rendered will stand. 
The claim of Hopkins will be the first considered, ‘The claim he © 
presents is that his settlement was prior to either that of Duncan or 
Wagner. The burden was upon him to make good this allegation by a 
| preponderance of the evidence. The local officers found that he had. 
failed to do that. Upon an examination of the record it. is believed. 
that this finding was correct, and Hopkins’ contest is dismissed. 

This leaves the case to be. considered as between Dunean and Wag- 
ner, Both of these parties have entries of record covering the land. in 

dispute. Neither has formally contested the entry of the other. With- 
— out such formal contest, on the hearing of the case of Hopkins against - 
both, each submitted proof to support the contention that his settle-. 
ment was prior to that of the other, as well .as to that of Hopkins. 
Under the circumstances, each will be held. to have relied upon his acts 
“OF settlement as the basis of his claim, as s iti is manifest that if either 


‘DECISIONS. RELATING TO THE PUBLIC Lanps, 403 ~~ 


was prior to that of the other in point of time in performing the first — 
acts of settlement, that fact will settle the controversy. Neither the 
local officers nor your office found that the parties made simultaneous 
settlement, but that the evidence was of such character that it could 
not. be determined who reached the land first and made settlement. 
The number of persons participating in -the race, the shortness of the 
distance to be traversed before the land was reached, and the shght 
disparity in the time within which it was reached by those making the 
race, combine to make it a task of some difficulty to determine which of 
the parties was the first in order upon it. After a careful examination 
~ of the record, however, the difficulty does not seem insuperable. 

The strip of land to be crossed before reaching the line of the land in 
question was about thirteen rods wide. The point at which Wagner 
stopped and made his settlement. is a little more distant from the start- 
_ing point than the one at which Duncan stopped and made bis settle- 
ment. Wagner had a horse believed to be faster than Dunean’s. 
These facts are material only in so far as they afford’ the means of test- 
ing the reasonableness of the testimony of the witnesses who testified 
as to the order in which the parties actually reached the land and per- 
formed their respective first acts of settlement. It is to beremembered 
that the witnesses who were present at the time, and who were spec- 
tators of the race and testified at the liearing had a better opportunity 
of knowing which of these parties was first, than those who have to — 
reach a conclusion through the testimony of these same witnesses. As — 
they were sworn, and seem in the main to have been candid and fair 
witnesses, the conclusion indicated by a preponderance of their testi- 
mony should be adopted.. But two of the witnesses appear in such | 
-jight as to justify criticism of their testimony as unfair or unreasonable, © 
and they are witnesses who testified for Wagner. About ten of these 
witnesses, including these two, give it as their opinion from what they 
saw that Wagner was first. Twenty-two witnesses testify with more 
or less directness that Duncan stopped first on the land and performed 
the first acts of settlement.. The witnesses doubtless testified to the 
facts as they saw them, and the conflict in the testimony is not evi- 
dence of perjury upon the part of any of them. Weighing the whole 
of the testimony, together, it fairly preponderates in favor of the con- 
clusion that Duncan was the first settler. That conclusion is accord- 
ingly adopted. He. has evinced his confidence. in the justice of his 
claim by placing improvements worth several hundred dollars upon it. 

The departmental decision heretofore rendered is revoked, Your 
afiee decision appealed from is, therefore, reversed, Hopkins’ contest 
| dismissed, Wagner's entry canceled, and Duncan’s entry held intact. 





HEISKELL 2, McDowstu. 


_. Motion for review of departmental decision of. ‘ pee 4, 1896, 23 L. D, : 
63, denied by: ores Francis October 16, 1896. a 
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SECOND HOMESTEAD ENTRY—ACT OF DECEMBER 29, 1894. 
ALEXANDER BOWSMAN. 


An application to make a: second homestead entry under the act of December 29, 
1894, mnst be denied where the first entry is canceled on a contest Se 
abandonment. : 


- Secretary Francis to the Commissioner of the General Land Office, October 
(W. A. L,) 16, 1896. . (Gd-@) 


Alexander Bowsman, through his attorneys, has filed a motion for 
review of departmental decision of July 23, 1896, rejecting his appli- 
cation to make homestead entry of the E. 4 of the SW. 4 and lot 3, 
Sec. 1, and the NW. 4 of the NW. 4 ce Sec. 12 aed it Sis ‘RB 39 E., Burns 
land ainttiet, Oregon. ; 

Prior to making his said seiicaien Rowena was defendant in a 
contest brought against homestead entry made by him for land in the 
Same district, on the allegation of abandonment. The Department, 
under date of June 18, 1894 (George ». Bowsman, 288 L. and R., 272), 
held that said allegation was fully sustained and his entry was held 
for. cancellation. In his appeal from your office decision of August 12, 
1895, rejecting his application to make a second homestead entry for 
the eid now in question, Bowsmau alleged that the plaintiff and his 
witnesses swore falsely in the contest case when they testified that he — 
had abandoned the land; that such false swearing amounted to an 
“i unavoidable casualty” as conteinplated by the act. of December 29, 
1894 (28 Stat., 599), amendatory of section 3, act of March 2, 1889 a 
Stat., 854). 

In the departmental decision of which a review is asked it was held 
that as the charge of abandonment against Bowsman was sustained in. 
the contest case, he was not entitled to the relief provided for in the 
above mentioned act, and should not therefore be permitted to make 
second entry. | 

It is now urged in support of the motion for review that the papers 
in the appeal case were “unskillfully drawn by one not at all familiar 
with the statute and that the nature of the remedy provided by said 
act was not understood.” It is likewise urged that “the statement of 
facts by Bowsman was corroborated so far, at least, as the foo wane 
allegations of his affidavit are concerned, to-wit:” - - 

That the absences from the said tract of land as shown in the trial of the said 
contest occurred by the reason of the fact that I was nnable to wholly support my 
family on the said tract and was compelled to be absent for the purpose of working 
- forwages. . . . . Thatsaid land is grazing land and was used by me for pasture. 

It will be observed that proof of these allegations was essential to 
offset the charge of | abandonment in the contest case. Though given 
. ony opportunity the applicant failed to make a satisfactory showing. 
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The attorneys for applicant further state that 


it is error to hold that a homestead claimant is not entitled i relief under said act — 
of December 29, 1894, unless he could refute the charge of abandonment, it being 
‘quite apparent that no second entry would be necessary in such a case, and the act — 
in question being intended for cases, just like this, where the charge of abandonment 
is sustained but where the cause for the abandonment i is one of the proualy of absence © 
named i in the act of March 2, 1889, 
 SItis true that there is such a distinction as the one referred to, na | 
that there may be a forfeiture on the part of the entryman without 
sacrificing his right of second entry. But it must be made to appear ~ 
that the abandonment was due tv some of the causes nameéd in the act _ 
of March 2, 1889. As the attorneys for. applicant very truly state, if 
such a showing had been made at the hearing there would be no neces-. 
sity for a second entry, for under such circumstances the applicant’s 
absences would have been excusable and his entry would not have been 
canceled. But the record shows that he failed to refute the charge of 
‘abandonment; he now comes and acknowledges the fact, of abandon- 
ment, but claims that the cause for the abandonment is one of the 
grounds of absence named in the act of March 2,1889. The truth is, 
if claimant’s application were allowed it would be a virtual admission, 
contrary to the conclusion heretofore reached, that he never abandoned 
the land, for if the claims he now sets up are true his admitted absences 
did not nder the law amount to an abandonment. 

Nothing is set out in the motion for review showing that there. is any 
‘newly discovered evidenee, or that he was prevented in any manner 
from substantiating his Heeeecis at the hearing. The record shows — 
_ that he was represented by an attorney, and that himself and witnesses 
were present at the hearing and testified. 

It cannot be claimed with any degree of force that the plaiutiff and 
his witnesses swore falsely at the hearing of the contest case in the 
absence of admissions to that effect or a conviction of perjury. 

It has been the experience of the Department that itis difficult. to 
establish any general or satisfactory rule to guide the local officers in 
the disposition of applications for second entry. It has been left to 
them to make application of the law to the particular cases presented, 
"and they have been ‘enjoined to exercise their best and most careful 
judgment in the matter.” For this reason their conclusions are entitled 
‘to much respect. Cases coming directly within the causes enumerated 
in section 3 of the act of March 2, 1889, are comparatively easy of dis: 
position.. But those arising outside of the causes so enumerated, or 
classed among “unavoidable casualties,” must depend individually — 
upon the peculiar circumstances surrounding each case. | 

The charge of. abandonment in the contest. case, and upon which the , 


_ decision in the case at. bar depends, went to the very essence of the 


homestead law. |The term as used in. the.contest affidavit: was employed | 
in its usual sense,. The charge was sustained. Bowsman either aban- 
doned the land in the sense contemplated by the statutes or he did not. 
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If he abandoned the land in the sense contemplated by the ceatutes 
and the instructions issued relative thereto, then he is not entitled to 
second entry. If he did not so abandon the land then he should have 
made a showing to that effect when opportunity was afforded him. In 
_ this he failed, and as stated in the departmental decision of July 23, 
1896, it is now too late to say that plaintiff and his witnesses swore 
falsely at the hearing of the contest case. | 
_ Notwithstanding the remedial character of the act of December 29, 
1894, it is well established that the law allows but one ho mestead privi- 
lege, unless the applicant for second entry comes clearly within. the 
provisions of said act. Such fact has not been. made apparent in this 
Case. a 
The said motion for review is hereby denied: 


_ PRACTICE—MOTIONS TOR REVIEW AND REHEARING-RULE 114. 


DEPARTMENT OF THE INTERIOR, 
Washington, Oct. 24, 1896, 


Rule 114 of practice see 518 L. D., 472, is amended to read as follows, 
to take effect as of the date hereof: 

Rule 114. Motions for review, and motions for rehearing ‘before the 
Secretary, must be filed with the Commissioner of. the General Land 
Office within thirty days after notice of the decision complained of, and 
will act as a supersedeas of the decision until other wise directed mee ug 
Secretary. 

Such motion must state eae and ‘apeclaally ¢ the soniids iON: 
which it is based, and may be pecOmeeey. by an argument In support 
thereof. | 

On receipt ot such moot the Gaininiseiene: of the Senet Land 
Office will forward the same immediately to this Department, where it. 
will be treated as“‘special”. Ifthe motion does not show proper grounds 
for review or rehearing, it will be denied and sent to the files of the 
General Land Office, whereupon the Commissioner will remove the 
suspension and proceed to execute the judgment before rendered. But 
if, upon examination, proper grounds are shown, the motion will be 
entertained and the moving party notified, whereupon he will be allowed. 
thirty days within which to serve the same together with all argument 
in support thereof, on the opposite party, who will be allowed thirty 
days thereafter in which to file and serve an answer; after which no 
further argument will be received. Thereafter. the case will. not: be 
reopened, except under such circumstances as would induce‘a court of | 
ene to grant relief against a judgment of a court of law. 

All rules or fs of rules inconsistent herewith are rescinded.. 

; DAVID R. ra 
. . Secretary... 


oe TO THE PUBLIC LANDS. + AQT 


RAILROAD LANDS—APPLICATION TO ENTER. 
EMORY H. ‘MarKer ET Avi 


On the judicial vacation of a patent issued under & poilkoud graut, the Secretary of _ 
_ the Interior may lawfully fix.a day when the lands embraced in such decree shall - 
be open to entry; and in such case an applicubion: to enter filea prior to the time — 

- go fixed should not be allowed: 


Acting g Sec etary y fie} ynolds to the aren of the a ener al Land Office, 
| August 8, 1896. (SL. McC, ) 


— On J ie 26, 1887, the Department directed. your office to demaud of 
the St. Paul and Siok City Railroad Company and the State of. Towa, 
in accordance with Sec, 2 of the act of March 3, 1887 (24 Stat., 556), the 
relinguishment and feeonveyance of ceriain: lane in O'Brien county, 
Iowa, which the Department held had been improperly patented to 
said State for the benefit of said paulsoad pcompany (6 L. D., 47, 54; on 
review, ib., 162). 

‘Demand was accordingly made be your office, which, on J anuary 7, 
1888, reported to the Department that the company ane the State had 
failed to reconvey as requested. Thereupon, the Department requested 
the Honorable Attorney General to institute suit in-the proper court to 
set aside the patents thus improperly issued, and for the restoration of 
the title to the United States (6 L. D., 481). 

Suit was accordingly instituted in av circuit court: of the United 
. States for the northern district of Iowa, which, at the October term, 1890, 
rendered a decision in favor of the United States (43 Fed. Rep., 617). 
_. The case was thereupon brought by appeal before the supreme court 
of the United States, which, on April 21, 1895, affirmed the decision of 
the circuit court (159 U.S., 349). | 

Your office, by letter of N ovember 19, 1895 (which cn was appr oye 
by the Secretary of the Interior), éconantitted to the local officers at 
Des Moines, Iowa, a list of the lands in controversy, embracing 21,979.85 
‘acres, with instructions to them to publish notice to all persons, ‘claim. 
ing any part thereof under the act of March 3, 1887 (supra), to come 
forward within nivety days from the first publication, and file notice of 
_ their claims and their intention to make proof. in ‘accordance wt Hue | 
_cireular of February-13, 1889 (8 L. D.,348).. : 

Said list with notice o claimants under said act: was scbliahed for 
thirty days from N ovember 29, 1395, in the “Sheldon Eagle.” ~The 
date set in said notice on which the lends in question should. become 
“subject. to. entry under the law of the United - eee ” WAS BODEery 
_ 27,1896. | | 
“Between the date of the fir st insertion “of said: notice. N seenibes 29, 
1895), and that set for the opening of the Jands: to entry (Februar y2 oT, | 
1896); a considerable nuimber of persons filed applications to make home. 

stead entries on said lands, which applications the local officers rejected, 
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on the ground that the lands were not yet open to entry. The appli- 
cants appealed to your office, which dismissed their several appeals, and 
- accorded them twenty days ‘within which to apply for a writ of cer- 
tiorari. Emory H. Marker’ and eighty- eight others have. filed applica. | 


tions for such writ. 


Said applications, with the axeashionk of names ond dates, are all 
alike, and in printed form. They allege seven errors: on the part of 
your office, the gist of the whole being ~ 
that the decree of the United States supreme court, dated October 21, 1895, vested 
the title of the land in question in the general g government; and that thereafter, the 
lands having been previously surveyed and platted, and the survey and plats 
approved by the Commissioner of the General Land Office, the land in question was 


subject to entry by the first legal and a application to be filed subsequent to 
October 21, 1895. 


A. decision of the supreme eourt holding that nec ane lands eons 
to the United States does not necessarily open such lands forthwith to | 
entry. The order opening the lands to entry on February 27, 1896. was - 
one that the Secretary might lawfully and properly issue (Crowley v. 
Ritchie et al., 22 L. -D., 276). An application to‘enter land, to be valid, 
must be made at a fine when the land is legally subject to entry (Mills 
v. Daly, 17 L. D., 345, and many other cases). 

The applicants ‘for certiorari have shown no error in the decision of 
your office, rejecting their applications to enter the lands in question. 

Their petition is therefore denied. , 


RAILROAD GRANT—ACT OF MARCH 8, 1871—RELINQUISHMENT. 
Sr. PaAcvL, MINNEAPOLIS AND MANITOBA Ry. Co. ET AL. v. BERGERUD, 


The grant made by the act of March 3, 1871, didnot take effect until the relinguish- 
ment provided for therein was duly filed and peecntee by. the ey of .the 
[nterior. 


Seeretary Francis to the Commissioner of the General Land Osfice, October. 
(W. A. L.) Be 4 17, 1896. 7 | (W. F. M.) 


This case is ag ain before the Department on review of the derision 
rendered on March 6, 1896 (unreported), granted on motion of the St. 
Paul, Minneapolis and Manitoba Railway Company. The land i in con- 
troversy is the N. 4 of the NW. 4 ot section 27, township 133 N,, range 
42 W., in the land district of St. “Cloud, Minnesota, and lies within the 
piiniary limits of the St. Vincent Extension of the:grant to. the said 
company made by the act of March 3, 1871 (16 Stat., 588). The decision | 
under review held that the land was excepted fon the grant by the » 
honiestead entry of Charles P. ‘Young,’ which was made ae ‘14, 
1868, and not canceled until December 14, 1871. a 

“The contention of the company now is that the oniint did ast ets, 
effect at ibs date, but on December 19, 1871, and, ern that the 
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status of the land is not affected by Young’ s entry, which was canceled 
on the 14th of the same month.. , oe 
The act making the grant is- entitled: 


An act authorizing the St. Paul-and Pacific Ratlroad’ Sonne to change’ its line 
in consideratiou of a relinquishment of lands, [and contains the following proviso :] 
Provided, however, That this change shall in no manner enlarge said grant, and that 
. this act shall only tale effect upon condition of being In accord with the legisla- 
tion of the State of Minnesota and upon the further condition that proper releases 
shall be made to the United States by said company, of all lands along said 
abandoned lines from Crow Wing to St. Vincent, and from St. Cloud to Lake Supe- 
rior, and that upon the execution of said releases such lands so released shall be 
considered as immediately restored to market without further legislation. 


In construing this act the supreme court has said: 


The release Tequired by the act of. March 3, 1871, was uot made by the St. Paul aid 
Pacific Railroad Company until December 13, 1871, and a formal release to the United 
States by the company was not executed until ‘lie 19th of that month. It was only 
upon the execution of the release—whether that be deemed to have been on the | 
13th or 19th of December—that the act took effect. The act did not make a grant 
‘upon condition subsequent. ‘There was no condition for a breach.of which any 
forfeiture of a grant could be required, for no grant passed ‘until the consideration 
for it, the relinquishment of old lines with the Jands along them, was given. The 
transaction was in the nature of an exchange, by which the right was given to the — 
. company to construct new lines with proportioual grants, in consideration of its relin- 
quishing certain old lines, with their accompany ing lands.. The new rights were to . 
vest with the release of the old rights. The transfer was to be mutual and simul- 
taneous, There was, therefore, no operative grant until there was an effective 


release, and whichever date be taken—whether December 13, or 19—it-was subse- 


quent to the detinite location of the Northern Pacific Railroad Compan y in Minnesota, 
(St. Paul and Pacific R. R. Co. v. Northern Pacific R. R..Co., 189 U. 8. 1.) 


While the character of the grant, as whether ‘one in praesenti or in 
futuro, is, therefore, no longer an open question, it will be observed 


_. that the court pretermitted the further question as to the pce date 


at which it became effective. | | 
On December 13, 1871, the St. Paul and Pacific Ruiloud Conca: 
through its necsiaent aid secretary, after due authorization. thereunto 
by the board of directors, made, sealed and signed the release required 
by the proviso of the act aforesaid.. This instrument was filed in this 
Department on December 19, 1871, and-was formally accepted by the 
‘Secretary of the Interior as a oor plianee with the requirement of 
the act on the day following. The release purports to convey and does» 
convey land. It is, therefore, in effect, a deed, and must be treated as 
such. A deed has no effect until delivery by the grantor and its accept- . 
ance by the.grantee.:.It was-formerly the common law rule that the 
deeds of a corporation did not require delivery, but in the United 
States no distinction appears to have been made in that regard between 
individuals and corporations. - | a TS 7 
In this case, as has been shown, fie ee vould not. become opera- 
tive until the. relinquishment-of the lands along the abandoned line 
— should take effect, and this did not. transpire until the release was filed 
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and.accepted here, six days after the cancellation of Young’s entry. 
The land in controversy, therefore, was free when the grant became 
effective and passed with it. 

The decision heretofore rendered is revoked and set aside, the deci- 
sion appealed from is reversed, and it is ordered that Bergerud’s 
homestead entry be canceled. | 


‘DESERT LAND ENTRY—UNSURVEYED LAND—FINAL PROOF. 


‘Sean Ww: PHILLIPS. 


If final desert land proof, submitted on an entry of unsurveyed land, is found unsat- 
isfactory, and the entryman fails to furnish supplemental proof as required, the 
proof already submitted may be tej jected, and the entry canceled. 


Seoretary y Francis to the Commissioner of the General Land Office, October 
(W. A. Ih.) . > 26, 1896. - *  (W. ALE.) 


On March 17, 1884, J ohn W. Phillips ace desert ape entry at the 
Las Cruces, New Medco: land office, for a certain tract of unsurveyed 
land, which was desexbed in the entry papers; however, as the S. $ of | 
the NW. 4+ of Sec. 34, T.98., B.8 E. 
February 27, 1886, he submitted ane proof, which was snspencted by 

the local sfficars to aiait survey. | 
May 20, 1892, your office considered said final proof and found it 
qnsanetietony: for the reason that the location of the springs from 
which the entryman alleged he derived his water supply, and the 
manner of diverting the water, were not shown. 

The. register and receiver were accordingly instructed. to notify the 
entryman that be would be allowed sixty days in which to furnish sup- 

_ plementary proof. 
| Sones was duly mailed to the e entryman, but \ was returned uncalled 
for. - 
October 20, 1893, William C, MeDonald filed ‘affidavit alleging that 
he is the owner by deed from Phillips of the tract: embraced in said. 
entry; that he has recently learned that supplemental proof is required; 
that the entryman has uot resided in the vicinity of this land for 7 
several years and his present whereabouts are unknown. McDonald 


accordingly asked for.six months time in which to find the entryman — 


and make the necessary additional proof. — 

By letter of February 26, 1894, your office allowed McDonald sixty 
‘days.“tn which. to furnish ‘the evidence called for or to appeal, failing 
to do one of which the entry will be canceled.” 

Appeal was thereupon taken to the Department. 

The specifications of error alleged are: | 

1. In not allowing assignee six months as prayed for i in which to find aa 
the original nen ra Rie : me DE ag Poa 
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2. In now taking final sation in the case, the land not Bens surveyed, 
and there being no adverse claimant. =~. — - 
In regard to the first specification, it is to B6 said: (1) that as the 


required supplementary proof related to the location of certain springs = 


and the manner of distributing the water from them, it was not neces- 
gary to-find the entryman to make this proof—it could be made by the 
assignee himself; (2) that from October 20, 1893, to the expiration of 
_ the sixty days allowed. by your office letter of February 26, 1894, was 
more than six months, the period asked for. by the assignee on the first 
named date; and (3) that although three years have elapsed since the 
assignee aaiced for six months time in which to find the entryman, he 
has never intimated to the Department that he has found the cnt y 
man or that he is ready to furnish the required proof. 
As to the second allegation, I find, upon inquiry at your office, that 

‘no portion of said township 9 south, range 8 east, has been surveyed. 
_ The practice of the Department i in oa to desert land. entries upon 
unsurveyed land is as follows: 

At the time of making the entry the land must be described as accu- 
rately as is possible without survey, so that it may be easily identified. | 
Within the time prescribed by law final proof must be submitted as in — 
other cases. If this proof is satisfactory to the local officers, they 
approve it and forward it to your office, without collecting the purchase - 
‘money and without issuing the final papers. . It is then considered by 
your office and if found satisfactory is suspended :1 until the land shall | 
- have been surveyed. After the Jand has been surveyed, the entry-__ 

man (or his heirs or assignee) is required to file a corroborated affi- | 
davit showing the leg al subdivisions of his claim. The official records ; 
are then corrected to make them describe the land by leg: al subdivisions, 
and if no objection exists, final papers are ‘issued upon ‘payment of the ) 
amounts due. (See circular of April 20, 1891, 12 L. D., 376; case eof 2 
C. B. Mendenhall, UL. , 414.) in 
If, however, your office finds the proof to be unsatisfactory, it may | 
call on the entryman tor supplementary proof, and if. he fails after due 
- notice to furnish the necessary additional proof, the proof. already , sub- 7 
‘mitted may be rejected - and his” entr ‘'y canceled, without regard. to 
whether the land is then sur veyed, or unsurveyed, 2 | 

‘The proof submitted in this case is insufficient and “unsatisfactory. | 

_ The assignee has had full opportunity to furnish the gree: supple: 
mentary proof, and has failed to do so. | 
_ Your. office decision is cee a affirmed, the final proof i is rejected 
and. the entry will be, canceled. 


SULLIVAN | v, MoPexx, a AT ee ate 


: Motion for rehearing in. the case s abéve entitled denied. i Secretary 
Francis, October 26, 1896, See departmental decision of October 14, 
1893, 17 L. D., 402. 
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~ 


PRACTICE—APPEAL—NOTICE—TIMBER LAND ENTRY. 
HENRY C. EVANS. 


_ Un appeal from the denial of an application to contest an entry the appellant i is not 
required to serve the entryman with notice thereof. _ 

The withdrawal of offered lands abrogates the offerin g and brings them w ithin the 
category of unoffered lands, and hence. apse to. tamper land Petes if restored | 
to the public domain. | ge . | 

Secretary Francis to the Commissioner of the General Land Office, October 

| (29,1896. . (J. AY) 


_ May 8, 1893, Constance Howard made cash eabes entry for the SE. 

+ NE. LB. 4 SE. 4 and the SW. 4 SEH, 2, Sec. 21, T. 49 N,, R.8 W., 
Ashland, Wisconsin, land. district. | 

| March 4, 1895, Henry C. Evans filed an affidavit of contest. against 

said entry under the second section of the act of May 14, 1880 (21 Stat., 

140), 

The local officers, acting under rule 6 of practice, transmitted the 
affidavit to your office. 

June 15, 1895, your office held that the affidavit of contest | is insuffi- 
cient, and denied the application for a hearing. | 
| Aust 28, 1895, and within sixty days from notice of said decision, 

Eivans’ ion filed an appeal. The appeal was taken as in ex parté 
cases under rule 100 of practice, and without notice to Mrs. Howard. 

Your office, on September 28, 1895, considered the appeal defective, 
and, acting under rule 82 of practice, alowed Evans fifteen days within» 
which to file evidence of service on DORStaHce Howard under rule 86 of 
practice. 
~ October 15, 1895, Evans’ attorneys filed a motion for review of said 
decision. The motion was denied October 24, 1895, and on the samé- 
day your office transmitted the papers in the case in order that the 
appeal may be dismissed by this Department under rule 82 of practice. 

In cases of appeals from rejections of applications to enter this 
Department has uiiformly held that an adverse claimant of record is 
entitled to service of notice of the appeal. The reason for this require- 
ment is found in the fact that in such cases an entryman is, from the 
nature of the case, a party to the proceedings, and is therefore, under 
rule 70 of practice, entitled to service of notice. Itis stated in instruc- 
tions, 17 L. D., 325, that the holding that an adverse claimant is enti- 
tled to service of notice of appeal from the rejection of an application 
to enter ‘embodies a sound principle of law, and conduces to the ends 
of justice and fair dealing between claimants for the same land.” This 
reasoning does not apply to cases of appeals from rejections of appli- 
cations to contest, as in such cases the entryman is not a party to the 
_ proceeding. Nor do I find anything in the rules of practice to war- 

rant the construction mee Suen an a ebuee must be ce on i euy: | 
man. 5% 
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oe office held that under rule 86 of practice, which requires that, 


Notice of an appeal from the Commissioner’s decision must be filed in the General 
Land Office and served on the appellee or his counsel within sixty days from the 
date of the service of notice of such decision, - 

it was necessary for Evans to serve notice of neat on | Mrs. Howard. 
‘That rule applies only to cases in which jurisdiction has been acquired 
over the entryman. In contest cases jurisdiction over an. entryman 
_.¢an be acquired only by his voluntary appearance or -by service of | 
- notice after hearing has been ordered. It follows that it was not nec- 
essary for the appellant to serve notice of his appeal on Mrs. Howard. 
-The question presented by the appeal will therefore be considered. 
‘The affidavit-of contest alleges that the land has been offered and is © 


| therefore not subject to timber entry under the act of. June 3, 1878 (20 


Stat. , 89), as amended by the act of August: 4,.1892 (27 Stat. | 348), 


‘ The land had been offered at public sale July.4, 1853. It is svitiln the - 


fifteen miles indemnity limits of the grant of June 3,1856 (11 Stat., 20), 
for the benefit of the Chicago, St. Paul, Minneapélis and Omaha Rail- 
road, Company, and was selected by said company March 20, 1885. 
' The selection was canceled January 8, 1891, for the reason oe the 
grant to said company had been satisfied. 

The land is also within the primary limits of the grant of May 5, 1864 
(13 Stat., 66), for the Wisconsin Central Railroad Company, which 
grant took effect notwithstanding the fact that the land had been 
withdrawn under the grant of June 3, 1856 (Wisconsin Central BR. R. 
Co. v. Forsythe, 159 U.S., 46). A withdrawal was mnade for the Cen- 
tral R. R. Co., but on the failure of said company to construct its road 
between Ashland and Superior the land was forfeited a OY the act of | 
September 29, 1890 (26 Stat., 496). | 

In the case of Anway v. ‘Phinney ue L. D. 513) it was held that 
(syllabus), 
‘The withdrawal of offered lands in aid of a railroad grant abrogates the original 

offering, and brings them within the category of unoffered lands, and a) subject 
to timber land entry if restored to the public domain. . 

The land in controversy must re be considered as nnoffered land — 
and subject to timber entry. | 

' The decision of your office holding that the affidavit of contest is — 
insufficient is accordingly affirmed, , 
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REPAYMENT—ENTRY ERRONEOUSLY ALLOWED. 
LOUISE Cc, GROTHSAN. 


An entry made during the pendency of an appeal involving the land is ‘‘erroneously 
allowed”, and the purchase money should be repaid, if the entry in question can- 
not be confirmed. 


Secretary Francis to the Commissioner of the General Land Office, October 
(I. H. L.) oe. 29, 1896. | — (P.d.C.) 


Appleation for repayment of purchase money paid for pre-emption » 
cash entry, No. 1044, SW. dof Sec. 4,.Tp. 9 N., R. 5 W., Boise City, | 
Idaho, by Louise C. Grothjan, is presented by this apn. The appli- 
cation is in due form and accompanied with her relinquishment. | 

Your office denied the application, on the ground that her entry was 
canceled because: she “never resided. upon the land or made her home 
thereon in good faith,” and decided that “the law governing the return 
of purchase money does not apply to cases where parties attempt to 


secure title to public land through false testimony. %* The appucenls oat 


appeal brings the case before the Department. 

The history of this pa SO far as material to the controversy, 18 as 
follows: . 

- Grothjan filed her pre- foi etbi aiddidna tary Sinton for the tract 
July 7, 1886. - February 9, 1887, Joseph L. J ohnson filed his pre- -emption 
declaratory statement, and on January 2, 1888, after publication of 
notice, submitted final proof, whereupon Grothjan protested. A hear- 
ing was had, and as a result the local officers decided in favor of the 
| protestant. -Froin this action Johnson appealed. Pending this appeal, 
Grothjan submitted final proof, and was permitted to make entry. 

Your Office, by letter of September 8, 1890, in passing upon this fea- 
ture of that controversy, said: 


Your action in aboap hag the final proof of Louise C. Grothjan, accepting her cash 


payment, and issuing to her a final certificate, was clearly improper, and such pro-_ 


ceedings should not have beer had while the appeal involving said land was still . 
pending. (See Rule 53 of the Rules of Practice; Laffoon v, Artis, 9 L. D., 279; 
Scott v. King, 9 L. D., 299. ) 


It was also decided that she had not “resided upon this land aha 
‘nade her home thereon in good faith,” . 

This judgment was affirmed by the Depar caents March 31, 1892 . 
and R., 239, p. 198). The subsequent history of this controversy will 
be found in 15 L. D., 195; 16 Id., 180; 22 Id., 29. 

‘Section 2 of the act of J une 16, 1880 (21 Stat., 287 ) provides, that j in 
_ all cases where entries have been 


canceled for conflict, or where, from any cause, the entry has been seroncously 
allowed, and cannot be confirmed, the Secretary of the Interior shall cause to be 
repaid to the person wee made such entry the fees, commissions and eputohaee. 
money. 
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Tt seems to me that this application comes clearly within the purview 
of this statute. It cannot be maintained with seriousness that the | 
action of the local. officers in accepting her final paver and 1 payment; : 
-pendin g the appeal, was regular. 


abe the records of the local office, oF the ‘proofs furnished, should show that the 
entry ought not to be permitted, and yet it were permitted, then i it would be# erro- 
neously allowed.” (General Crea 1895, p. 97.) 


That is the exact condition in this case. J enaeen had appealed from 
the decision of the local officers. This had the effect of holding the | 

land in statu quo until that appeal was disposed of. 

The fact that your office and the Department subsequently decided 
that she had not complied with the law can cut no fi gure in this trans- 
action. The entry was erroneously allowed before it had been deter- 

mined that there was a failure on her part, and her money had been 
received anterior to that.time. Itis perfectly fair to assume that if the 


local officers had done their full duty in this matter, and held her final — 


‘proof until the pending appeal had been finally disposed of, she would: 
not have paid the money necessary to make her final entry. Contrary 
to the rule, they received the final payment, and ‘“ erroneously allowed “ 
the entry. (See Ignatz Reitober, 22 L. D. , 615.) : | 

I am of the Spon: that the application a repayment should be 
granted. 

Your office decision 1 is. therefore eee on repayment walt be made. 


RAILROAD LANDS—ACT OF SEPTEMBER 29, 1890.. 


‘Rerra v, Nivzs. 


The right to urea railroad lands forfeited by the act of September 29, 1890, un siler 
the acts amendatory thereof, is secured to persons entitled to exercise such right 
between the dates of September 29, 1890, and J ee 1, 1897, and no aoe 

_ claim can attach between said dates. a 


| ee Francis to the Commissioner of the aa Land Office, October 
| BO 1896.. (C. J. G.) 


This aontnovenss is in relation to the SE. $ of Sec. 25, T. 3N., RB. 31 
E, W. M., La Grande land district, Oregon. 

This ease has been before the Department once before and the dietatis 
thereof are set out in 19 L. D., 449. It was decided therein that— 
The right to purchase forfeited saileanal lands under section 3, act of September 
29, 1890, by persons holding under license from a railroad company, is inheritable, 
and may be exercised by an administrator for the benefit of the estate, where under 
the local law, he is given the control of the real and personal property of the deceased. 


Your office, in a letter dated May 17, 1895, addressed to the local - 
office, no motion for-review of the above decision having been filed, 
closed the case, concluding as follows: : 


Notify Reith that he will be allowed sixty days to present saints for the Signa 
_ and in event of his so doing you will issue certificate to ‘the Heirs ‘of B. J. Terven, ee: 
cancel the entry of Niles and report the same to this offi ce, 
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Under date of January 21, 1896, the local office reported that. ‘the 


3 ‘said Reith has taken no action pursuant to your said letter of J May li, | 
1895,” and at the same time transmitted evidence of service of notice | 


upon Reith. 

Under date of February 1; 1896, your » office, without further action, 
closed the case, this time holding Niles’ entry intact. — 
~ From this decision Reith has appealed. to this Department, alleging 


in substance that purchasers under section 3 of the act of September 


29, 1890, are entitled to purchase the lands forfeited by said act at any 
fine prior to January 1, 1897. | 

The act of Congress approved December 12, 1893 (28 Stat. 15), reads 
as follows: - 


That section three of an act mitted “kts Act to forfeit abkenih lands heretofore 
granted for the purpose of aiding in the construction of railroads, and for other pur- 
poses,” approved September twenty-ninth, eighteen hundred and ninety, and the 
_ several acts amendatory thereof, be, aud the same is, amended so as to extend the 
time within which persons entitled to purchase lands forfeited by said act shall. be 
permitted to purchase the same, in the quantities and upon the terms provided in 
said section, at any time prior to January first, eighteen hundred and ninety-seven: 
Provided, That nothing herein contained shall be so construed as to interfere with 
any adverse claim that: may have attached to the lands or any part thereof. 


As to the proviso in the above act, relative to any adverse claim that 
may have attached to the land, it is evident that the defendant herein — 


_ has gained no rights fhersinder. He makes no claim of settlement — 


prior to September 29, 1890; the only rights he alleges are those under 
his entry of September 1, 1891, The act of September 29, 1890 (26 
Stat., 496), allowed persons qualified to purchase the lands forfeited by 
said- nee two years from the date of its passage within which to pur- 
chase said lands. The act of June 25, 1892 (27 Stat., 59), extended the . 
said right to purchase one year. The act of January 31, 1893 (27 Stat., 
427), which was a special act having reference to lands forfeited by the 
act of September 29, 1890, upon the line of the Northern Pacific Rail- 
road Company between Wallula, Washington, and Portland, Oregon, 
extended the time within which persons entitled to purchases said lands 
could purchase the same, to January 1,1894, And the act of December 


— 12,1893, quoted above, still farther eyiended the time of persons entitled _ 


to purchase said lands to January 1,1897. On account of these various 
acts, original and amendatory, it will readily be seen that the right to . 
_ purchase these lands is secured to persons entitled to purchase the same 
between the dates of September 29, 1890, and January 1, 1897, and that . 
no adverse claim could attach between those dates, 

By departmental decision of December 4, 1894, (19 L. D. 449, , supra), 
Reith was adjudged to be qualified to arches nder section 3 of the 

act of September 29, 1890 (supra). Accordingly, the only question 
- involved in the Ry appeal is as to the time within which Reith is 

| entitled to consummate the pur chase of this land for the benefit of the 
estate he represents. 
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From the lan guage of the acts referred to, it being remembered that 
| said acts are remedial in their nature, I am of the opinion that there_ 
was no.authority for limiting the time within which Reith must pur- 
chase, to sixty days, as was done in your office letter of May 17, 1895, 
According to the provisions of said acts he has until January 1, 1897, 
within which to purenyee the land in aresnOny as claimed by him in 
his appeal. 

Your office decision is accor din gly reversed, and Keith will be notified | 
of his right as herein indicated. 


tel 


TOWN SITE—MINERAL LAND—ALASKAN LANDS. 
GoLpsTEIN v. JUNEAU TOWNSITE. 


A townsite settlement in Alaska prior to the act of March 3, 1891, epuietes no right | 
that relieves the town site applicant from the burden of proof in a controversy 
_ a8 to the character of the land between such applicant and a mineral claimant, 
where the mining claim is of record at the date of the townsite application. 
Land must be held mineral in character if mineral has been found thereon, and the 
 avidence shows that a person of ordinary prudence w ould be justified in further - 
expenditures, wie a reasonable i a of success in developing a valuable 
mine. , | 


| oor etary Francis to the Commissioner of the General Lana Office, October 
| | (29,1896. (C. J. W.) 


John Olds, acting as trustee for the ne the land applied for, 


o filed application for patent for one hundred and twenty-one and fifty- — 


-two-hundredths acres of land described i in his application by metes and 
bounds, which application was made on the 10th of June, 1893, and 
_ under the provisions of the townsite laws. The land is ioeaiae in & 
wninivg district, but was alleged to be non-mineral. Notice of intention 
_to offer proof in support of the application was given by publication i in 
_ the “ Alaska Journal” at Juneau, Alaska, and by posting copies of said 
notice in three conspicuous places on the land, as required in such 
cases, the time therein fixed for the submission of proof being the 15th 


day of August, 1893. Pursuant to the notice proofs were submitted, 


and on October 13th, 1893, cash entry No. 1 for the townsite of Juneau 
was allowed and the purchase price for the land covered by the entry — 
was paid. On May 19, 1894,.a paper protesting against the issuance 
of patent to the trustee for the land covered by the entry was filed in 
the name of Anna Goldstein, in your office, through her attorney, J. 
H, ‘Hickock, Jr. .. Uleging her ownership of a mineral claim in conflict 
with said townsite, and alleging the mineral character of the land. 
Various papers accompanied the protest, tending to show that the mine 
claimed by protestant was, in June, 1886, located by O. L. Sandstone 
and Louis Cotta on Bonanza lode in Harris mining district, Alaska; 


that the location was made in accordance with law; that it had been 


Gena 23-—27 
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aay recorded “id that the title to the same had. passed to io By | 
office letter of date December 8, 1894, your office directed the local 
officers to order a hearing to abtermine the character of the land em- 
- braced in the mineral claim of: protestant, and in conflict with the entry. 

A hearing was accordingly ordered. In pursuance of said order the © 
parties appeared, in person and by their attor neys, before Henry Mel- 
len, U. 8S. commissioner, at Juneau, Alaska, and submitted testimony 
touching the character of the land. The taking of testimony was com- 
menced April 29, 1895. The evidence so taken was duly certified and 
filed in the office of the register and receiver at Sitka, Alaska, on May 
31, 1895. On June 22, 1895, the local officers rendered a joint decision, 
in which they found that the land in controversy was non-mineral in 
character. On July 15, 1895, the mineral claimant: appealed to your 
office. On September 16, 1898, your office, in substance, affirmed the 
decision of the local: officers. A motion was made for review of this 
decision, which was by your office overruled, on January 8, 1896. On 
February 8,:1896, appeal from your office decisions of September 16, 
1895, and Janine 8,:1896, was duly filed, and the case is now to be | 
sonsidered here ander ad appeal. | 

The only vital question in the case is, the mineral or non-mineral 
character of the land. Certain other questions, however, arose in the 
trial and argument of the case, and will be disposed of as preliminary 
to the main question. 

The affidavit of Anna Goldstein, which was the ostensible predicate 
for the hearing, was objected to before the local officers as insufficient 
for such purpose, mainly for.the reason that 1t was not in fact her affi- 
davit. The same point was insisted upon before your office; and is 
insisted upon here. It is unnecessary to consider in detail the criti- 
cisms made upon this paper. It is sufficient to say that any defects, 
‘which may have existed in its original execution, were cured by her 
- subsequent ratification and acknowledgment of it as her act. The 
mineral character of the land was alleged in a number of other affi- 
davits, and the fact of the mineral location and survey were record 
facts of which your office had knowledge. The facts thus made to 
appear were Sufficient not only to justify the ordering of a hearing, but 
to require such hearing to be ordered. Such hearing was in fact 
ordered, and in fact had , and both par ties to the controversy appeared, 
both in person and by attorneys, and submitted testimony in support | 
of their respective contentions, as to the character of the land. The 
opportunity was not only thus afforded to each side to be heard fully 
on the merits of the case, but each side availed itself of that oppor- 
tunity, and mere informalities preceding the hearing have become 
inconsequent and without significance. 

One other question, which may be regarded as preliminary to the 
main one, is as to which party should bear the onus probandi. 

Tn your office letter of December 8, 1894, ordering a hearing in the 
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case, the rule to be observed by the local officers in passing upon the 


character of the land, was suggested, and that suggestion seems to 
have been followed by them. Your office referring to record facts — 
relating to the land in controversy then said: 


- The land being held and claimed for mineral purposes long prior to me townsite 


entry, it was error on the part of your office to have allowed the entry until after — 


‘due notice to the mineral claimants and no objections, and the allowance of such 
entry does not impair the right of the mineral claimant. See Piru Oil Company (16 
L. D., 117). 

Tiere fores in a coutest to determine the character of the land it rests upon the 
townsite claimant to prove that the land is non-mineral in character, its valne for 
town lots being an immaterial. question. = State of Wane nie McBride oe 
L. D., 199). : 


Tt -was unusual to seedevermine a question to be passed upon at & 


- hearing thereafter to. be had, and the language used is not quoted for - | 
- the purpose of questioning the right of your office to change the view - 


therein expressed on considération of the case after the hearing, but for 
the reason that it is believed that the rule therein expressed is in sub- 


stance correct, notwithstanding it was receded from in the later deci- | 


sion of your office. The location notice of the mineral claimants was 
duly recorded, June 30, 1886, in the office of the district recorder of the 
. Harris mining distiict, aud has remained of record. The townsite 

claimant was charged with notice of the claim, and the record abounds 
~ with evidence of the fact that its existence was public, and very gener- 
ally known to the people of the vicinity long prior to the date of the 
townsite application. Lcoking, therefor e, to the record evidence and. 
the notoriety of the mineral. claim, and its priority in existence to the 
__ townsite application, it would seem that the burden of proof was upon 
the townsite applicant to show the non-mineral character of the. land. 


In opposition to this view, however, is one presented by counsel for the © 


townsite claimant, which is not without force and leaves the matter 
almost in doubt. It is insisted that most of the area in conflict was 


settled upon by different occupants of town lots, who recognized a plat a : 


and survey made in 1881 by Master Hanus, U.S. N., and that the min- 
eral claimant-had notice of these claims and settlements before the date 
of the mineral location. If at the time of these settlements the town- 


site laws had been operative and of force in Alaska there would be no 


question but that the townsite should be treated as a prior claimant, 
and the burden of proof put upon the mineral claimant. The only way 
out of the confusion is to follow the law, wherever it may lead. The 
act of May 17, 1884 (23 Stat., 24), provided for a government for the dis- 
trict of Alaska, and made it a land district of the United States, over 


which was extended only the mineral laws of the United States;. pre-_ 


_ served the status quo as to use and occupancy for other than mining 


purposes, until Congress should act, and declared that. nothing in the — 


act should be construed to put in force, in said district, the general 


land laws of the United States. Section 2387, Revised Statutes, was 


f 
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not operative in Alaska until March 3, 1891. (26 Stat., 1099), and no. 
entry of land for townsite purposes could be made before the passage 
of said act. The entry in contest was made under said act of Mareh 
3, 1801. Section 11 of that act provides oo. a 


That until otherwise ordered by Congress lands in Alaska may be entered for town- 
site purposes for the several use and benefit of the occupants of such townsites by 
such trustee. or trustees as may be named by the Secretary of the Interior for that 
purpose, such entries to be made under the provisions of section twenty-three hun- 
dred and eighty-seven of the revised statutes as near.as may be, ete. 


Section 16 of the same act is as follows— 


That townsite entries may be made by incorporated towns and cities on the min- 
eral lands of the United States, but no title shall be acquired by such towns or cities 
to any vein of gold; silver, cinnabar, copper, or lead, or to any valid mining claim or 


_ possession held under existing law. When mineral veins are possessed within the 


limits of an incorporated town or city and such possession is recognized by local 
authority or by the laws of the United States the title to town lots shall be subject 
40 such recognized possession and the necessary use thereof, and when entry las 
deen made or patent issued for such townsites to such incorporated town or city, the 
possessor of such mineral vein may enter and receive patent for such mineral] vein 
and. the surface ground appertaining thereto: Provided, that no entry shall be made 
' iy such mineral claimant for surface ground, when the owner or occupier of surface 
ground shall have had possession of the same before the pconeon of the title of the 
| mineral vein applicant. e 


Looking to the provisions of the aii of May WA 1884, and of the act 
of March 3,1891,it seems to have been the purpose of Gongress to per- 
mit and authorize mineral prospecting and mining upon lands owned | 
_by the United States, and merely occupied by others, for some purpose 
other than mining, provided that such mining operations did not inter- 
fere with such occupancy. There is no complaint that the mineral 
claimant in his discovery and development work interfered with the 
occupancy of any person in possession at the date of the passage of the 
act of May 17, 1884, or at the time the work was done. The townsite 
application and entry made pending the mineral location, and with a 
view to obtaining patent to the entire interest in all the land included 
in said mineral location, puts the townsite m the attitude of asserting 
the non-mineral character of all of said land, and of assuming ane 
burden of establishing that fact by proof. - | 
-’ One other fact appearing from the record seems to require inention 
here. There appears to have been a government reservation for naval: 
purposes, with three buildings erected upon it, made prior both to any 
occupancy for residence purposes and to the mineral location, which is 
included both in the mineral location and the townsite entry. So far | 
as appears neither party can lay any just claim to this ar ea, but further 
. data would be necessary to adjust the rights of the parties so as not to 
interfere with this reserved area, which is not now proposed. The ille- 
gality, however, of allowing the entry which includes it, to go to patent 
as it now stands is apparent. These preliminary questions being dis- 
posed of, it remains 8 to be considered, whether or not the townsite has | 
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successfully carried the burden of establishing ‘ie non- mineral character 
of the land, by proof, the application being for non-mineral land. | 
On the hearing, the townsite assumed the burden of proof and intro- 
duced ten witnésses, whose testimony was addressed to.the character 
of the land, and of the developments on it by the mineral claimant. 
Much of this testimony was negative in its character, and based upow 
limited inspection and examination. It appearsfrom undisputed testi- 
mouy that near the southeasterly end of the claim there 1s a shaft 
twenty-five to thirty feet in depth and a tunnel thir ty to forty fect in 
length, running northwesterly, and some stripping along tle formatiom 
from the surface, and that these showed gold and silver in stringers. of © 
quartz in varying quantities. The presence of what is termed stringers 
-of mineral bearing ore is not seriously disputed, but the chief contre-— 
-versy is as to whether there is a vein, and whether the ore is in sufficient. 
quautity, and of a quality to pay toe mining. The witnesses for the 
townsite (most of whom made but one short visit ‘to the shaft and. 
tunnel) state that they saw nothing which they would term a Vein, and] 
give it as their opinion that the claim is valueless as a mine, but niost 
of them decline to swear that there is no vein there or upon the claim. 
The opinions expressed in nearly everyi instance are ba sed upon the shght 
examinations made during a single short visit. One of these witnesses, 
Mr. Thorpe, swears positively that no vein or lode exists upon the claim. 
The substance of the testimony of most of the witnesses for the townsite — 
is that from present developments they do not believe that a vein or lode 
exists on the claim, but that that fact can only be determined by further 
development. The mineral claimant introduced. eight witnesses. Some 


of these had. been upon the claim frequently, and some of them had 


worked in the shaft. Qne of ‘these: witnesses, Richard A, Matschman 
(pp. 230-235 of record), states that he saw and desired to locate this 
claim thirteen years ago, and expresses the opinion that it is.a valuable. 
mineral claim and warrants further development. He deseribes the 
bottom of the shaft as then disclosed as showing three or four stringers 
covering about half the shaft, the rock being quartz, bearing free gold, 
and some silver. Alsu that he had seen rock in place bearing free 
gold. John G. Tripp the contractor, who was doing contract work im 
the shaft, at the time of the hearing, testifies that there is gold bearing 
_rock clear across the. bottom of the shaft, in some of which gold cau be 
seen with thenaked eye, and that he has, at different tinies and different 
places on the claim, seen quartz bearing free gold. He states that at 
that time there was a lode or vein in the bottom of the shaft about four 
feet wide, struck four. or five days prior to that time, and expresses the 
opinion that it would pay to operate the mine. Two witnesses, E. H. 
Perry and William Nelson, were afterwards called to rebut this testi- 
mony, who stated that a few days previously they had gone down into 
the shaft and did not see any vein or lode in the bottom, It was about 
_ seven o’clock in the evening and a part of the bottom of the shaft was 
covered with water. Some others of the witnesses testified to seeing . 
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quartz at different times on the claim which showed gold to the-natural 
eye, Samples of ore properly identified accompany the record. As 
these have been submitted to no test here, they can serve no purpose. 
The record shows the results of a number of assays of ore taken from 
the claim. The townsite claimants had two assays, though only one is 
produced. As to the one not produced, Duncan (one of the witnesses) 
said it showed nothing of any value. The other was made by Valen- 
tine, a jeweler, and showed a value of twenty. cents in cold per ton. 
One of the assays put in proof by the mineral claimant showed 
thirty-one dollars of -gold and twenty-two and a half ounces of silver 
mer ton. The second one dollar and sixty-five cents in gold and three 
and eight-tenths ounces of silver. The third one, made for Mr. Kerr 
and of different specimens, showed of one of them eight dollars and_ 
forty-seven cents of gold and twelve and one-quarter ounces of silver 
per ton, and of the other two dollars and twenty seven cents of gold 
ald forty-four ounces of silver. per ton. The evidence indicates that 
the specimens used for the assays were taken from the dump and bank 
as average specimeus of the quartz. This cannot be considered as 
conclusive evidence of the value of the ore remaining, but tends to_ 
show the then mineral character of the vein or stringers. It appears 
from the testimony that the claim in question known as the Bonauza, 
is on a definite mineral belt, and in near proximity to other mines. . 
Olson, MéCulty and Matschman, all name the Willoughby, the Traction, — 
the Early Bird and the Sea Gull as lying along the same mineral belt, 
one of these being not more than five hundred feet from the carers 
tunnel or shaft. It cannot be said that the testimony offered by the 
mineral claimant, takeu as a whole shows a defined vein of mineral, | 
in quautity and quality such as to make it a present paying mine, but 
it is strongly suggested that with further development it. would be a- 
paying mive. The testimony offered by the two sides, which was- 
intended to show the present character of the land is pretty nearly 
balanced. It is to be observed that the mineral claimant is not put- 
ting in issue any right of hers as a purchaser from the locators of the 
claim, to be now passed upon, bat is protesting against the townsite 
entry being passed to patent, and insisting that the townsite claimant 
be held to proof of the non-mineral character of the land, which fact 
has been alleged by said claimant. The townsite has suggested a 
. failure upou the part of the mineral claimant to comply with the law 
fully as to the survey of the location and the annual assessment work 
required. In the recent case of the Aspen Consolidated Minin g Com- 
pany v. John R. Williains, it.was said— | 
Considerable evidence was introduced upon the question of the aomplanee with: 
law by the mineral claimants in various and sundry ‘particulars and especially in 
reference to the annual assesswent work required. That question, however, is not 


material to the present controversy inasmuch as it could not avail the agricultural 
entryman, even if it were shown that there was a failnre in these respects. They are 


matters so tar as this case is concerned between the government and the mineral . 


: claimants (23 L. D., 48). 
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No inquiry is now necessary as to whather the mineral diamant has 
eemiplicd with the law in the present case in respect to- the matters , 
referred to, or has not. | 

It is apparent that if it should now o dadided on the showing made, 
flint the character of. the land is non-mineral the effect would be to_ 
withdraw and seal from minin g enterprise what reasonably promises to — 
be.a valuable mine with further developments. In one of the later 
decisions rendered here, where a like condition of affairs appeared, a 

—rale was announced, which. seems to be applicable to this case. In the 
case of Castle vy. Womble (19 L. D., 455), the Secretar y said— | 
_ After a careful consideration of the subject it is my opinion that where minerals 
have beeu found and the evidence.is of such a.character that a person of ordinary | 
prudence would be justified in the further expenditure of his labor and means, with’ 
a reasonable prospect of success in Teme OUIne a valuable mine, the requirements of — 
the statute have heen met. | 

‘Interpreting the Panny offered Lby both sides in the light of this 
rule, it must be held that the land involved is prima facie mineral in 
character, and not subject to unrestricted entry for townsite purposes. — 

Your office decision is reversed, and. the townsite eutry will be can- 
celed, as to the land covered by the mineral location. 





SCHLOOL, INDEMNITY- —MINERAL LANDS—FORFEITED RAILROAD LANDS. 
STATE OF CALIFORNIA, - | 


| The act of Febuary 28, 1891, amending Sections 2275, and 2276, R. S., 1s applicable 
to all the public land States, and operates as a repeal of all. Spock ‘laws thereto- 
fore enacted, so far as in conflict therewith; and under the provisions thereof. 
the State of California is entitled to. select. indemnity for school sections lost to 
_ the State by reason of their mineral character. 
The decision of the Department | in the case of the State of ene 15 Gs D. 10, 
| overruled: 

_ The return of sections sixteen and thirty- six by the surveyor-general a as min eal ana’ 
is sufficient evidence of its mineral character to entitle the State to select 
indemnity therefor, in all cases where oe return i is not overcome by a el 
‘evidence to the contrary. ge 

Lands lying within the limits of a saivaud grant forfeited by the act of September : 

29, 1890, are sub ject to selection as indemnity for school lands lost in place. . 


Secretary Francis to the Commissioner of the General Land Office, October : 
, HOO LOGO CW. ML, W.)- 


By your office letter of April 18, 1896, you sabmiticd to the Depart- 

‘ment for consideration three aa respecting the right of the State 
-_of California to select, as indemnity in lieu of lands returned as mineral 
lands by the surveyor-general, certain tracts of land within the limits 


' of a railroad grant forfeited by the act of eee 29, 1890: 


Said questions are as follows: | 
‘First. Whether the State is entitled to adele for school Sections 
lost to the State by reason. of their mineral character. 
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- Second. Whether the return of said sections by the surveyor-general 
as mineral land is sufficient evidence of its mineral character to author- 
ize the State to select indemnity therefor. —— 

Third. Whether lands lying within the limits of a railroad grant for- 
feited by the act of September 29, 1890, are subject to selection as 
indemnity by the States for school lands lost in place. 

‘These questions will be considered in their order. 

(1) On the 28th day of February, 1891, Congress passed an act amend- 

ing sections 2275 and 2276 of the Revised Statutes (26 Stat., 796). 

Section 2275, as amended by said act, embodies the conditions under 
which States, in whose favor sections sixteeu and thirty-six have been 
or shall be granted, reserved, or pledged for the use of schools or col- 
leges, in the States or Territory in which they lie, other lands may be 
selected in lieu of lands lost in sections sixteen and thirty-six. In 

regard. to mineral lands lost in said sections, it is provided ; | 
_ And other lands of equal acreage are also hereby appropriated and ranted, and 


‘may be selected by said State or Territory where sections sixteen or ‘thirty: Six are 
Mineral land. - 


- In view of this language, it is clear fab the State 1s euititlod to select 
indemnity for sections sixteen and thirty-six lost’ to the State by rea-. 
son of their mineral character, if the ace is appEeye to the State of 
California. 

In the case of the State of Galeria, 15 L. D., 10, ee Noble 
held that section 2275 of the Revised Statutes, a amended by the act. 
of February 28, 1891, is not applicable to the State of California; that - 
said State takes its right to indemnity school land under the act of 
March 3, 1853 (10 Stat., 244), as construed by the 6th section of the act. 
of July 23, 1866 (14 Stat., 218). It is not necessary, in passiug on the 
question here presented, to enter into a discussion of these acts, further 
than to say that they were both special acts, and confined in their 
operation to the State of California. 

Iu construing a statute the first and chief purpose is to ascertain the 
intention of the law making power in enacting the law. The Congres- | 
sional Record shows that when the act of February 28, 1891, was con- 
sidered in the House, Mr. Payson, who was chairman of the House 
Committee on Public Lands, said, among other things: 

The bill simply covers that condition which has been found to exist in the Depart- 
ment by which certain States or Territories suffer the loss of these lands which bap- 
pen to be in fractional townships and where no adequate provision for indemnity 
selection is made in their stead. . . . . . This bill is of great importance to the | 
people of the public land States of the northwest. It has been asked for, as I have 
said, by the Secretary of the Interior and the Commissioner of the General Land 
Office for several years. While somewhat voluminous in its details, there is really 
no change of existing law except in one particular, and that is that it gives to the 
school fund of the different States and Territories an increase in the land allotted 
for that purpose in case of reservations made by Congress for schools or colleges; 


that is, general grants of land for schools and colleges and other similar Tenery anions: 
apee Congressional Record, Vol. 22, pp. 3464, 3465. ya 
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The report of the Housa Committee on Public Lands was unanimous: 
in favor of ‘the passage of the bill, saying: | 


That the facts and reasons for the passage of this bill fully appear in ihe Seite 
. report theréon, No. ‘502, of this Congress, which is appended hereto. 


The Senate report says: : 

The sections of the Revised Statutes proposed to be amended by this bill are those 
which embody the general law with ‘respect to the sélection of indemnity lands in 
lieu of the sixteenth and thirty- -sixth sections of each township gran ted to the States, 
and reserved to the Tervitories, for schoul purposes. 

In the administration of the law, it has been found by the Land Department that — 
the statute does not meet a variety of conditions, whereby the States and Territories 
suffer loss of these sections without adequate provision for indemnity selection in 


lieu thereof. Special laws have been enacted in a f w instances to coverin part. ~ 


these defects with respect to particular States or Territories, but, as the school grant 
is intended to have equal operation and equal beuefit in all the public land States 
and Territories, it is obvious the general law should meet the situation, and partial-- 
ity or favor be thereby excluded. . . . . . The provision for indemnity for min- | 
eral lands is in no sense an additional grant to the States. The inteut of Congress has - 
_ always been to give every school, section or its equivalent area. ...°. «+ Ree-- 
- ognition of the Hiphe to indemnity for mineral school sections does not, therefore, add 
add an acre to such grant, as the United States retain the miner al sections and dis-_ 
pose of the same rinder the minerallaw. . . ..... The bill as now framea wilh 
cure all inequalities in. legislation ; ; place the States and Territories in a position 


where the school grant can be applied to good lands, and largest measure of benefit 


to the school funds thereby secured, (See Cong. ‘Ree., Vol. 22, p. 3465.) 


— The bill, with amendments, was referred to the Department, and by 
it referred to the Commissioner of the General. Laud Office for report.’ 
On February 7, 1890, Commissioner Groff, in his: es to the secre- - 
tary of the lnterion need this language: | . 
The only increase in the amount granted by this bill over the original, so olan as 


I.can see, is in making the right to select in lieu of mineral lands. aup wane: to all 
the States and Territories, instead of contining it to a few, as heretofore. | 


Secretary Noble, i in transmitting the ‘Commissioner's report’ to the 
Senate Committee on Public Lands, said: “I concur in the views of 
the Commissioner, and recommend passage of the bill.” -—e 

The general rule of construction of statutes is that an earlier ia 
act is not repealed by a later general act by mere implication. The 
legislature is usually presumed to have only general cases in view, and 
not particular cases which have been already provided for by special 
act. This presumption does not prevail where there is something 
which shows that the attention of the legislature had been turned to 
the special act, and that the general one was intended to embrace the 
special cases within the previous law; or something in the general act 
making it unlikely that an ex caption was Intended as regards: the 
epee act. | 7 | ) 

An intention to supersede local and special acts” may be gathered 
from.the designs of an act to regulate, by one general system or pro- 
vision, the entire subject. matter thereof, and to substitute for a number — 
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of detached and varying enactments one nniversal and uniform rule 
applicable to all cases. See Endlich on Interpretation of Statutes, 
Sees. 223 and 231. _ 

Applying these rules in constrning the atane ators act of Febr wary 
28, 1891, by taking into consideration the history of said act, the 
aes of the committees of Congress, the report of the Commissioner 
of the General Land Office, and the concurrence in his views by the 
— then Secretary of the Interior, as well as the language used in said 

act, it is clear that Congress, in passing said act, intended that: it 
should be applicable to all public land States alike, and intended that 
it should operate as a repeal of all special laws theretofore passed, in 
so far as they conflicted with its provisions. 

This construction finds support in the denanmental inveragdons 
issued on April 22, 1891 (12 L. D., 400), wherein said act. was construed 
as repealing the provisions in the act of February 22, 1889 (25 Stat. 
676), admitting North Dakota, South Dakota, Montana, aud Washing- 
_ton,in so far as said act conflicted with the act of 1891, supra. See also 

State of Nebraska v. The Town of Butte, 21 L. D., 290, , 

In the case of Johnston v. Morris, 72 Federal Reporter, 890, the 
United States circuit court of appeals held, that the act of February 
28, 1891, supra, was intended to provide a uniform rule for the selection 


_ of indemnity school lands, and is applicable to all States and Terri- 


tories having grants of school lands. And that the State of California 
is entitled to make indemnity | selections in the plave of lands lost from 
‘its school sections by reason of. being mineral lands. 
_ In view of what has been said Lam of opinion that the act of Feb- 
ruary 28, 1891, amending sections 2275 and 2276 is applivable to the 
- State of Galttornia: aud that under said act the State of California is 
entitled to select jidomity for school sections lost to the State by rea- 
son of their mineral char acter, | 
_ The case of the State of California, 15 L. D., 10, in so far as it con- 
flicts with the views herein expressed, is her shy overruled. , 
(2) The Manual of PMOTVeyING: nee pel, section 39, Daree aD) is 
as follows: | 


Every surveyor shall note in tits, field-book the true situations. of all mines, salt 
licks, salt springs, and mill- seats, which come to his- knowledge; all watercourses 
OVEL. which the line he runs may pass ; and also the quality of the lands. 


In the case of Sutton v. State of Minnesota, 7 L. D., 562, the Deane 
ment held that the field notes of survey are sresuaiptively correct, and 
should be taken as true until disproved | by aa evidence, Also 
see John W. Moore, 13 L. D., 64. — 

In the ease of Johnston v. Morris, supra, the circuit court of appeals 
for the 9th circuit held, that the return of the surveyor-general that 
‘sections sixteen and thirty-six were mineral land is sufficient to entitle 
the State to make selection in lieu of such mineral land. 

In view of this Secon and of the uniform mallee of this Depart. 
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ment as to the effect of the return of surveyors, it is “held that the. 
return of sections sixteen and thirty-six by the surveyor- general as 
mineral land is sufficient evidence of its mineral character to entitle the 
State to select indemnity therefor in all cases where said return is not 
overcome by competent evidence to the contrary. 

(3) The first section of the act of September 29,. 1890 (26 Stat., 496), 
declares the forfeiture to, and the resumption of the title by, the United | 
States of all Jands heretofore 7 e., 5 
_ granted to any State or to an y cor poration to aia in the construction of a yailroad 
opposite to and coterminous with the portion of any such railroad not now: completed 


ant in operation, for the construction or benefit of which such lauds were Breeds 
and all such lands are declared to bea part of the public domain. 


In so far as the question under consideration is concerned, it is clear | 
that forfeited: railroad lands under said: act occupy ne omely the same 


«3 | position as any and all other public lands of the United. States, and are | 


subject to like disposition as public lands that never have been granted | 
by Congress, or otherwise reserved or disposed of by the poyeminent 
The 6th section of said act provides: 

That no lands declared forteited to the United States by. this act shall by reason 1 of 
such forfeiture inure to the benefit of any State or corporation to which lands may 
have been granted by Congress, except as herein otherwise provided; nor shall this 
act be construed to enlarge the area of land originally covered by any such grant, 
or to confer any right upon any State, corporation, or person to lands which were 
| excepted from such grant. 


In the first place, it is clear that this section refers-solely to rights 
which a State or corporation might seek to acquire by reason of any 
grant made by Congress for railroad purposes; that no State or cor- 
poration shall acquire any right or title:-to- lands, ‘forfeited under one 
railroad grant, under.any other grant to it for railroad purposes. 

The evident purpose of Congress was to forever remove from the 
claim of either a State or corporation any claim under a forfeited grant 
to all lands covered by such grant, and to restore then to the public 
domain, free, unincumbered and unfettered from all grants to such 
State or corporation for railroad purposes. This construction has 
‘been applied by the Department on. principle in construing a statute 
‘somewhat similar in its terins to the act of September 29, 1890, supra. | 


— Ontonagon and Brule River RB. Rk. Co. 138 L. D., 463, 476). 


There is nothing in the act of September 29, 1890, supra, tending to 
show that Congress intended by it to affect in any respect the school 
‘grants theretofore made to the respective States. | | 

Section 2275. of the Revised Statutes, as amended by the act of Feb- 
ruary 28, 1891, specifically appropriates and grants to the public land’ 
States and Territories “other lands of equal acreage,” and says they 
may be selected by said State or Territory where sections sixteen or thirty-six are 


mineral land, or are ineluded within any Indian, militar Jy or r other reser vation, or 
- are otherwise disposed of by the United States. | 
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In the case of the State of Oregon, 18 L. D., 343, the several acts of 
Congress relating to the subject of school land indemnity were care- 
fully examined and reviewed in connection with the act of February 
28, 1891, amending section 2275. On page 348, it is said: 2 : 


It is to be observed that in all these laws there are no words of exception, save in 
the last cited, and that is of mineral land, so it follows that selections may be made 
of any public lands subject to disposal by Congress. Mineral lands had previously | 
been excepted by construing the mineral laws in pari materia with school grants, but 
now they are specifically mentioned in amended section 2275, R. S. The power of 
Congress to provide for the disposal of the remaining alternate sections within rail- 
road grants can not be disputed, for they are public lands, and as such subject to its 
disposal. In fact, they have been disposed of and are being disposed of under the 
public land laws, so, if the intent be clear, as announced in the laws providing for — 
- school indemnity selections, and I think it is, that the law was meant to allow selec- 
tions of school lands lost in sections sixteen and thirty-six, acre for acre, regardless 
of price, whether single minimum, or double mivimnm, then it folows that lands 
within the grauted limits of a railroad are subject to selection, if not mineral. 


In said case it was further said, on page 300: 


In view of the growiug liberality of Congress in the disposal of the public lands, 
I can not believe that it intends any backward step to be taken, par nena with 
respect to the grants for the benefit of the public schools. 

Concurring in these views, it is accordingly held that lands lying 
within the limits of a railroad graut forfeited by the act of September 
29, 1890, are subject to selection as indemnity by the public land States 
for fone lands lost in place. _ 


RAILROAD GRANT—TERMINAL LINE—ADJUSIMENT, 
NORTHERN PACIFIC Rk. BR. Co. 


The terminal line of the Northern: Pacific grant at Duluth must be fixed at ulgne 

| angles to the last section of twenty five miles of the road. 

Between Thomsou and the city of Duluth the Northern Pacific company will not be 
entitled to indemnity for any lands to which the Lake Superior and Mississippi 
company may have beeu entitled under its grant. 

All selections by the Northern Pacific company of lands east of the foetus estab- 
lished at Duluth should be canceled. | 


Cee y Francis to the Commissioner of the General Land Office, October 
29,1896. | (FW. 0.) 


‘With your r office letter of September 26, 1896, is transmitted for the 
| consideration and approval of this Department a diagram prepared 
uuder the decision of this Department of August 27th last, wherein 
the city of. Duluth, in the State of Minnesota, was held to have been 
the eastern pera Gue or initial point of the Northern Pacific Railroad 
grant. Said decision held, upon the showing made, that there had 
_ been a confederation, consolidation or association between the Northern 
Pacific Railroad Company and the ‘Lake Superior and Mississippi Rail- 
read Company as contemplated by the provisions of section 3. of the 
act of July 2, 1864 oa Stat., 365). : | 
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Between Thomson and Duluth the two grants are upon the same e line. , 
There had been a previous grant. to the State of Minnesota for the 
Lake Superior and Mississippi Railroad, which was a grant of the 
alternate sections, designated by odd nuinber s, to the amount of five 
alternate. sections per mile on each side ‘of the line of said railroad 
within the State of Minnesota. ‘This grant. was male by the act of | 
May 5, 1864 (13 Stat., 64), which provided for the: adjustment of the 
_ road in twenty. mile sections: The grant for the Northern Pacific Rail- | 

road provides for the adjustment i in twenty- five 2 mile sections. | 
_ Your office letter states, ar | 
as the terminal for the prior grant had. already _ a established, that terminal, 


in fixing the final eastern {ceminal of the Northern Pacific Bree: has been retained, 
but has been extended to meet the requirements of such grant, | : 


J am unable to approve of the terminal as established, which, under’ 
the uniform rulings of this Department, should be at. right anzles. to 
the last section of road.. For. the terminal established to the Lake 
_ Superior and Mississippi grant the last. twenty miles was made. the | 
~ basis to which the terminal was. adjusted, while under the Northern 7 

Pacifie grant it is necessary to take the last twenty: five miles. as the 
basis in adjusting the terminus, and I have to direct that a new termi- 

nal be established as ‘the eastern terminus of the grant in accordance 
‘with the direction given. . : as4 

The act of July 2, 1864, provides: ee. 
| That if said route shall be found upon the line of any other aieoad route to ae 
. in the coustruction of which lands have been heretofore granted by the United States, 
as far as the routes are upon the same general line, the amount of land heretofore 
granted shall be deducted from. the amount granted by this act, 
As before stated, under the construction of this Densctient fia | 
line of both roads is the same between Thomson and Duluth. A line 
of the same character as a terminal line should ther efore be established 
upon the Lake Superior and Mississippi Railroad at Thomson; and 
between the line thus established, and the eastern terminus of the. 
Northern Pacific grant, when established under the directions herein 


given, the Northern Pacific Company will not be entitled to indemnity 


for any lands to which the Lake Superior and Mississippi Railroad Com- | 
pany may have been entitled under its grant. 

- This seems to me to be the purpose of the language shoe quoted, 
the intention of Congress evidently being to provide against making a 
double grant where two land grant railroads were found to be upon the. 
same general line. This can only be arrived at by charging to the — 
-Northern Pacific all lands received by the company to which the. first 
grant was made opposite the portion of the lines which are. similar... 

You request instructions as to the action which should be taken upon 
selections by the Northern Pacific Railroad Company lying-east of the 
_ terminus established at Duluth, that is, whether they should be panceled | 

outright or held for cancellation eee to appeal. 
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aT can see no 200d reagon for holding th em for paneeilations the Depar te 
ment having fully considered and determined upon the eastern terminus, 
and all selections found east thereof will be canceled. _ | , 

As to the lists to which you refer which were held for cancellation 
prior to August 27, 1896, it is presumed that the same refer to selec- 
tions east of the terminus as established, and that the cases are now 
pending before this Department on appeal from your action. If this be 
so, the proper course to pursue will be to advise the Department. of the 
particular facts in each: case, to the end that such appeals may be 
- speedily disposed of. 

Herewith is returned the diagram submitted, for correction 10 accord- 
ance with the directions herein even: 





APPLICATION FOR SURVEY-RES JUDICATA. — 
_  G, A. BURNS EY AL. 

A decision of the Department directing a hearing on an application for survey of 
lands lying between the shore and meander line of a lake, in which the doctrine 
of riparian ownership is considered and held not applicable to the matters 
involved, renders such question res judicata, and the Department will not thereafter 
consider the same in the disposition of the case on the facts submitted at the 
hearing, . 
Seoretars 4 Francis to the Commissioner of the Gencial Land Office, oe 
29,1896. | (E. M. RB.) 


This case involves a quantity of land estimated to contain about 1202 
acres, lying in sections 2, 3, 4, 9, 10 and 11, of 'f. 57 N., R. 17 W,, of the 
4th p.m., Duluth land district, J Minnesota, on and around the. margin 
of Cedar Island lake, or Ely lake. | 

The petitioners claim that they are and have been for a long time, . 
bona fide settlers upon different portions of the said land and ask that — 
the same be surveyed and platted in order that they may make entry 
under the homestead laws. 

‘On the other hand, the defendants claim that under patents issued, 
and swamp land grants made by the government, they have Genii 
by mesne conveyances, owners of the following factional sub-divisions 
delineated on the map filed in your office, to wit, lots 1, 2,3, 4,5 and 6, 
of Sec. 2, containing 147.10 acres; lots 1 and 2, of Sec. 3, containing 
74.75 acres; lots 1, 3, 5,6,7 and 8, of Sec. 4, containing 224.37 acres; 
lots 1, 2,3 and 4, of Sec. 9, containing 148.10 acres; lots 1, 2,3 and 4, 
of Sec. 10, containing 189.26 acres; and lots 1,2 and 38, of Sec. 11, con- 
taining 125.80 acres, aggregating 859.38 acres, in the township afore- 
said, forming a cordon of contiguous sub-divisions exterior to the lake 
| aforesaid, and distant from its margin or water line, from one mile to 
a quarter of a mile at different points. 

-They claim that as the patentees of the above described 859.38 acres, 
they are entitled to the 1202 acres lying between said subdivisions and 
the lake. 
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| rudy 28, 1895, a decision was rendered in ‘this case (20 L. D. 28), 
ordering a hearing to be had to determine the facts involved in the 
controversy, and on April 8, 1899, a ‘motion for review of that decision 
was denied (20 L. D., 295). | | | 
_A hearing took place before the United States : surveyor- -general in 
Minnesota, in June, 1895; a number of witnesses were examined and 
the deposition of Simon J. Murphy was taken and considered. 
~ On June 21, 1895, the surveyor- “general transmitted his ee upon - 
the record, in hich he finds: | 
Tam of opinion and report, that the land between Take) Ely, as it sotually exists; -, 


and the meander line of Cedar Island lake as noted in the field notes of Deputy 
Howe and as platted upon the government map, was actually in existence as high, 


‘rolling, and heavily timbered land, of good agricultural quality, at the time of the | 


pretended survey of Deputy Howe in 1876, I have the honor to recommend that a_ 
survey of said land_be directed as prayed for in the petition in this proceeding, for 
I am of opinion that said land was government land in existence at the time of the 
pretended survey, which has never been surveyed by the government, 


On October 31 , 1895, your office decision affirmed the secommnendntion 
of the surveyor- general. and directed him to enter into a contract for 
the survey of the land in controversy from which action the defendants | 
appealed. | | 
_ It is clearly shown by the record fiat no Sontion or the interior of | 

_this township has ever been surveyed by a government surveyor. The 

report of Deputy Howe in 1876 was absolutely and unqualifiedly false, 
and the courses and distances therein given did not represent an actual 
survey and had no stronger foundation in fact than his imagination. 
Consequently, the meander line of Cedar Island lake was never actu- 
ally run, and the 1202 acres of land that now exist, did then exist, — 
between the meander line established by him and the true meander | 


line of said lake, and was never a portion of Cedar Island lake, bub _ 


was high land, Polling and heavily covered by timber. 

The. Devanient has had some difficulty in arriving ait a correct 
conclusion on the question as presented. | | 
The hearing in this case went to two points: whether fie ai cical 
facts as alleged in the submitted affidavits actually exist on the ground; 
and second, to establish fraud in the original survey and meander of | 

Cedar island Lake as executed by Deputy Howe. 

The plat nade in pursuance of the survey by Deputy Howe i in. 1876; 
was adopted and approved by the government as the official plat of 
this township, All the land in this township between December, 1879, _ 
' and March, 1887, has been patented. Prior to the issuance of such 
patents, to wit, in 1879, complaints were made to your office as to the — 
correctness of thie survey aS made and on Juné 11,1879, despite such 
complaints, an investigation was denied and-the plat approved. — 

On January 19, 1895 (20 L. D., 28), this Department rendered a deci- 
sion in this case overruling your office decision of October 6, 1893, in 
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which it was held in reference to the decisions in the cases of Mitchell 
—® Smale (140 U.8., 371), and Hardin v. Jordan (idem., 401), that— 


_ The doctrine announced in those cases is not applicable to the one at bar, in that 
there is no question of riparian ownership here; there has been no recession of the 
waters of the lake; hence no accretions Geol the meander line, but it is insisted 
that the land becreol the meander line and the shore line is not, and never has been, - 


a lake-bed, and by reason of the fraudulent sirvey, an area of about 1,200 acres of 
land has been included iu the lake that-is and was actually government land, and 


subject to homestead entry as such at the time the official map is alleged to have 
been made; that the rule that attaches accretion or reliction to the riparian title 
cannot be applied to this case, for the reason that meander lines-were not run to 
_ and connected with the true shore line, but were so described as to leave a large 
- area between these two points. 
Iam disposed | to think this contention of évanel is sound. The showing made 
here is amply sufficient, in my judgment, to justify the belief that the survey by 
Howe was a palpable fraud upon the government; that there was no attempt made 
to make the meander lines conform to the shore line; and that government land does © 
and did exist at the time the survey was made, reported and approved. 

Under these facts, as they. appear, I do not think the doctrine of Sparta owner- 
ship 1 is applicable to the question Se 

While the ex parte statements submitted are not sufficient in themselves to warrant 
an order for a re-survey, yet they are deemed sufficient to require a hearing to deter- 
mine whether the physical facts actually exist on the ground, and also to establish | 
the alleged fraud in the survey. This determination renders it unnOOeSSaly to dis- 
cuss at this time any other question suggested. 


Motion for review of this decision having been filed on April 8, 1895, 
the Department denied the motion for review in which it was said (3805 
L, and BR., 486): 


Review of this decisi on is now adeed by Murphy et al., who claim to own some of 
the abutting lots, and their contention is that the Department; is without jurisdiction | 
in this matter, for the reason that the land has been patented. 

J deem it unnecessary to discuss this question at this time at an Ly length, for the 
reason that all matters may be présented at the hearing and may-be then fully con- 
sidered in the light of. all the facts. 

It is only necessary to say that the Department does not seek to obtain jurisdic- 
tion over the patented lands; it is only those lands which it is alleged the govern- 
ment was deprived of by a fraudulent survey that can be affected by this hearing. 
The other question of riparian proprietorship was for the purpose of ordering @ 
hearing, fully considered in the first instance, under the showing made, and it was 
determined that this doctrine did not apply to the case at bar. 

An opportunity, however, was, by the order, given to all parties to be heard, so 
that all questions might be presented and considered in the final determination. 


It is unnecessary to argue at length as to whether these decisions 
made the question of riparian proprietorship res judicata. 

The only questions submitted by the original decision for hearing 
were the questions of fact as has-been set out. The legal questions 
involved became res judicata by reason of the decision, nor can it be 
said that anything contained in the decision on review affected this 
status because the motion for review was denied. It is true it was 
said—* That all questions might be presented and considered in the 
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final determination” but. clearly what must have been meant was all - 
-. questions other than of riparian proprietorship; in other words, the 
‘questions of fact as to whether the survey was fratidulent and as to 
the actual existence of this land between the meander line and tlie 
true shore line of the lake. It could not have meant that the question 
of riparian pr oprietorship was left oven because in the very motion for 
review it Says: 

The otber question of riparian propr ictorship was for the purpose of ordering : a 
hearing fully considered under the showing ‘made and ‘it was determined that this 
doctrine did not apply to the case at bai. 

The doctrine of res judicata is one recognized by: all judicial tribunals 
and the correctness or incorrectness of a ruling made in such a case 
will not be considered. 

A decision of one exbcutive officer: is. binding upon his suecessor, 
except upon the grounds that would be sufficient for the ordering of a 
rehearing. United States v. Bank of Metropolis (15 Pet. , 377); Union 
Logging Co. v. Noble (147 U. 8., 165); Stone v. U. §. 2 Wail., 525) 
Ha parte Michael Dermody (11 L. “7 , 504). | 
~ The Department will not therefore go into a discussion of the ques- 
tion of riparian proprietorship and it appearing that counsel for the 
defendants admit that the facts alleged-as a basis for the original 
ordering of a hearing are in fact true, one decision of your office 
appealed from is affirmed. : 


RAILROAD GRANT—LANDS EXCEPLTED—JURISDICTION. 
NEEDHAM v. NORTHERN PacrFic R. R. Co. 


An application to enter, erroneously rejected and pending on appeal, serves to defeat | 

. a railroad grant on definite location as to the land covered thereby. . 

Where lands-have béen erroneously awarded to a railroad company by decision of . | 

- the Genéral Land Office, the Secretary of the Intérior may review such action 
without regard to the manner in whieh the matter is brought before him. 

‘ Secretara y ag ancis to the Commissioner of the General Land Office, October 

7 . 29, 1896. ) (W, A. BE.) 


The tract here involved, viz., “the Ng of the Si. 2 t and the K. 4 of 
the SW. 3 4 of Sec. 19, T.13 N., R. 19 E. Noeth Yakima,,Washington, 
land district, is within the limita of the: withdrawal of June 11, 1879, 
on amended general route of the branch line of the Northern Pacific 
‘Railroad, and on definite location of the road, as shown by map filed 

May 24, 1884, it fell within the pr imary or granted limits of said road. 
| ae 6, 1891, John H. Needham filed homestead application for 
said tract, which was rejected for conflict with the railroad company’ S. 
claim. 

On appeal, the action of the register and receiver was affirmed by. 
your office on May 22, 1895. 


1814—voL 23——28 
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. Needham then attempted to appeal to the Department, but for some 

reason that does not clearly appear, he did not file said appeal until 
after the time allowed therefor had expired. ‘Your office accordingly 
‘declined to forward the appeal, whereupon Needham filed application 
for writ of certiorari. 

It appears that on January 29, 1884, one John © . MeCOrimmon filed 
application to make timber culture entry for this land; that his applica- 
tion was rejected for the reason that the land had been withdrawn for 
the. benefit of the railroad company; that he appealed and his appeal 
was pending before your office on May 24, 1884, when the map of defi- 
nite location was filed; and that on March 21, 1885, your office affirmed 
the action of the register and receiver in rejecting his application. 

Jt has been held by the Department that the withdrawal on amended 
general route of the Northern Pacific Railroad was without sanction of — 
law and invalid. Northern Pacific. R. RB. Co. ». Miller, 7 LL, ea: 100; 
Northern Pacific R. R. Co. v. Cole, 17 L. D., 8. | 

~The right of the company to the land ia: question did not attach, 
Pierstors until May 24, 1884, the date of definite location, and at that | 
time McCrimmon’s dpplewion to. make timber culture gnuiy was Ee 
ing before your office. 

_. In the case of Weeks ». Bridgman, 159 U.S., 541, certain lands in 
‘Minnesota fell within the primary limits of a vied grant, aS shown 
by map of definite location filed December 30, 1857. Prior to that. 
time, to wit, on August 7, 1857, one George E. Brott applied to file 
pre- enter. declaratory ment for these lands, his application was 
rejected, he appealed, and his appeal was pending before your oftice at 
date of definite location. Held, that his pending application excepted 
the land covered thereb yt from the operation of the grant. it wes said 
‘by the court: 

- The line of the road was definitely fixed December 30, 1857; the lands within the— 
place limits then subject to the grant were thereby scans gated from the public 
domain; and the grant took effect thereon. But under the granting act, lands to 
which pre-emption rights had attached, when the line was definitely fixed, were as 
.much excepted therefore as if in a deed they had been excluded by the terms of the 
conveyance. And this was true in respect of applications for pre-emption rejected 
“by the local land office and pending on appeal in the land department at the time of 
definite location, since the initiation of the inchoate right to the land would pre- 


vent the passage of title by the grant, and the determination of its final destination 
would rest with the government and the claimant. 


McCrimmon’s timber culture application was filed at a time when the 
land was legally subject to entry. it was made in proper form and was 
accompanied by an affidavit showing that the applicant was qualified 
to enter. The only ground on which it was rejected was that the land 

had been withdrawn for the benefit of the railroad company. — His 
appeal from the rejection was pending before-your office at the date of 
definite location of the road. In its essential features this seems to be 
a parallel case with the one just cited. The filing of a valid applica- 
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tion to make entry, at a time when the land was legally subject to 
entry, gave to McCrimmon an inchoate right to the land—a right that 
was still existing at the date of definite location of the Eaten, as 
said by the supreme court, 





- the initiation of the inchoate right to the land would prevent the passage of title 
.by the grant, and the determination of its final destination would rest with ante 
government and the claimant. 
It thus appears that the tract in controversy is now public land of 
the United States, subject to entry, and that the local office and your 
office erred in rejecting Needham’s application. ‘to make homestead | 
entry therefor. 

In the case of the Sioux City and Pacific R. R. Co. v. Wrich, 22 L. 
-D., 515, it was held that the Secretary of the Interior is aianeed with 
the adjustment of railroad grants, and should withhold from other 
disposition lands granted for such purpose, even though the grantee 

may fail to appeal irom ¢ an erroneous adverse decision of the General 

Land Office. 

It follows as a bustin from. this ruling that where ind have been 
erroneously awarded to a railroad company by decision of your office, 
_ the Secretary of the Interior may review such action without regard ° 

to the manner in which the matter is brought before him. (See in this 
connection the case of Knight v. United States, 142 U. S., 181. .) 

‘You are aeons ely dir ected to certify the record to this Department. 


? : 
—s 


RAILROAD GRANT—WITHDRAWAL—ACT OF APRIL 21, 1876. 
BRISKEY V. NORTHERN Pactric R. R. Co. 


the provisions of section 1, act of April 21, 187 76, rotet a homestead settlement 
tight acquired within the limits of a railroad grant prior to the time when the 
' ~ notice of withdrawal is received at the local office. | 


3 Secretary Francis to the Commissioner of the General Land Office, Novem- 
ber 12, 1896. |  (W. FF. M.) 


| The land involved in this case is in the N. 4 of the SW. 4, the SE. 4 
‘of the NW. 4 and the SW. 4 of the NE. 4 of section 13, township 24 
N., range 17 E., in the ana: district of Waterville, Washington, and 
, lies within the primary limits of the grant to the Northern Pacific 
Railroad Company as shown by the map of. general route, branch 
line, filed August 15, 1873, and by the map of definite location filed 
December 8, 1884, | 

On March 7, 1893, George W. Briskey made homestead eppheauon 
for the land, aieeids settlement in 1885, 

A hearing was held to determine its status at the date of the. with- 
, drawal on general route and definite location. The register and receiver 
found for the plaintiff, who has brought the case here on appeal ‘from - 
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the decision of. your » office, reversing that of the local office and reject: 
ing his homestead npolication for conflict with the company’s grant. 
The rights of the company under the withdrawal of August 15, 1873, 
have been held to have been abandoned (Morrill v. Northern Pacific 
R. RB. Co., 22 L. D., , 636), and notice of the withdrawal on .account of 
definite location was not received at local land office until January 7, 
1888, long after Briskey’s settlement in 1885. 
7 The remedial features of the act of April 21, 1876 (19 Stat., 35), have 
‘been so extended by this Department as to protect persons who have 
settled on lands within the limits of any grant prior to notice of the 
withdrawal at the local land office (Kimberland v. Northern Pacific 
RB. BR. Co., 8 L. D., 318), and though in that case a filing had been made 
of record ‘atter ‘the said notice, and isin that respect distinguished from _ 
‘the present case, no difference is distinguishable i in the equitable atti- 
‘tude of the parties. 
I think, therefore, that Briskey i is pr state by the act, supra, and the 
decision of your office i is accom tue ys reversed. | 


PERRY EBT AL. v. HASKINS. 


Motion for review of departmental decision of July 7, 1896, 23 LL. _D., : 
50, denied by Secretary ee ene 12, 1896. | 


RAILROAD GRANT—DESERT ENTRY—SETTLEMENT CLAIM. 
NorRTHERN Paciric R. R. Co. BY AL. v. CANADAY. 


A desert land entry made prior to the receipt of notice of withdrawal at the local 
office, by an actual settler, is protected under the provisions of section 1, act of | 
April 21, 1876; and the operation of the statute is not defeated in such case by 
the fact that et entry. was made after the passage of the act, 

- An adverse settlement claim will.not defeat a desert entry if due priority of ri ight i is 

not shown thereunder. 

“A claim of occupancy and settlement is not aitentive: as against a railroad pian if 
the claimant is not a qualified settler. 


Secretary Francis to the Commissioner of the General Land Office, Woven 
(l.H.L.)  - ber 12,1896. | (J. L. Me.) 
On March 15, 1886, Ira Canaday made desert. land entry for the 8.4 
of the SE. 4 of "Sec. oT, and the N. 4 of the NE. 4 of See, 34, T.22N., 
R. 21 E., Waterville land district, Washington. 
~ On February 12, 1889, he applied to make final proof; which, after 
due notice, was made April 15, 1889. 
Upon making proof he was. con monted by protests ein the Northern . 
Pacific Railroad Company, and from one Alfred Thomas. 
_ By your office letter of June 12, 1889, a hearing was ordered to deter- 
~inine the rights of the parties. The hearing was had on August 11, 
1890. All parties were represented, 
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As the result of the testimony taken at said hearin g, the local officers - 
recommended. the acceptance. of Canaday’ s final proof. Both. Thomas 
and the railroad company appealed to. your office. 

On May 20, 1895, your office affirmed the decision of the local officers 
in. favor of Canaday. | | 

A. motion for review was filed; but your office, on August 26, 1896, 
announced that it found no reason for disturbing its previous decision. 

Both-Thomas and the railroad company have appealed: to the Depart- 
ment. | 

I.—-Canaday and the Railroad Company. 

The claim of the N orthern Pacifie Railroad Company to the S. 4 of 
the SE. 4 of Sec. 27,, conflicting with Canaday’s claim, will be first 
considered. 

The land 1s within the Biches -miles limit of the branch line of said 
company’s road, as shown by the map of definite location filed Deceni- 
ber 8, 1884. Ti seas also embraced in the withdrawal on the map. of 
general route, filed August 15, 1873; but it fell outside of said with- 
drawal on the map of ‘amended pails. filed June 11, 1879. ‘Tt was 
“listed” by the company, per list 2, on April 8, 1893. 

‘The railroad company alleges, in substance, that inasmuch as Cana- — 
day claims by virtue of a desert-land entry, he could acquire no right ~ 
by virtue of settlement made prior to entry; that the withdrawal of 
1873 was of continuing force and effect, and reserved said. land from 
settlement and entry; hence that the settement: of Canaday in 1883, | 
and his desert-land entry of 1886, were alike illegal—the first Benne - 
of the withdrawal on Benete al route; the second because of withdrawal 


~ on definite location. 


The Department has decided, in the case of Morrill ». The Nor thern 
Pacific Railroad Company (22. a D., 636), that the route of 1873 was 
abandoned by the company, and fhe Department duly notified thereof 
as early as 1876; and that the withdrawal of 1873 can not be pleaded 
as against parties who settled upon or entered lands prior to the filing 
of the map of definite location. Canaday’s. settlement (in 1883) was 
made before, and his desert-land entry (on March 15, 1886,) was made 
after, the date of the filing of the map of definite location (December 8, 
1884); but notice of the filing of said map was not received at the local 
office until J anuary 2 26; 1888; hence until the latter date the land Was 
free from any valid ae oy: the company as against a prior entryman 
or settler, and there was nothing to prevent Canaday’s claim from | 
attaching by virtue of his entry of March 15, 1886 (supra). The fact 
that it was a desert-land entry does not alter the case, Inasmuch as the 
act of April 21, 1876 (19 Stat., 35), saves “all pre-emption and home- 
Stead entries, or entries in compliance with any law of the United 
States, of the public lands, made in good faith, by actual settlers,” 
prior to the time when notice of the withdrawal’ was received at the 
local, office. The fact that said entry w was made: subsequently to: ‘the 


a 
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passage of said act does not prevent its applicability to the case at 
bar—Canaday having been shown to be an actual settler. (Northern: - 
Pacific Railroad Co. v. Crosswhite, 20 L. D., 526; Offutt v- Northern’ 
Pacifie R. R. Co., 9 L. D., 407.) | . 
For the acon above given, that part of your office Ascision which: 
holds for cancellation the company’s claim to so much of the land in 
_ the odd section (27) as is in contest Delwees said company and Cana- 
day is hereby affirmed. 
JL.-—Canaday and Thomas. —- 
Alfred ena on April 18, 1893, filed application to enter ie 
SEH. tof the SW. 4and the SW: 4 of the SE. 4 of See. 27, and the NE. 4 
of the NW. 4 and the NW. 4 of the NE. 4 of Sec. 34, alleging nrc 
ment in October, 1883, — : 
- This claim conflicts with that of Canaday as to the SW. i of the 
_ SE. 4 of Sec. 27, and the NW. 4 of the NE; $ of Sec. 34. 
- Your office devision anpanied: from rejected his claim because at the 
hearing had on August 11, 1890, he had testified as follows: : 


Q.—Have you ever taken any lands under the United States land laws?—A. Yes. . 
Q.—Under what law did you take them?—A, Pomcstend, pre-emption, and timber- 
satire laws. . 

The above would seem to be sufficiently acne. but his Garin 
to make homestead entry was accompanied by an affidavit to the effect 
that he had never before made any entry under the homestead laws of 
the United States; and his application to your office for a review of its 
— decision of May 20, 1895, and in his appeal to the Department, he 
insists that he never said he had exercised his homestead, pre-emption, 
and timber-culture rights, and that if the record’so states he had been 
mis-reported; and he asked for a hearing, asserting that he can show 
conclusively that he has not exhausted his homestead right. 

Jt appears to mine that the question as between him and Canaday can . 
be decided irrespective of the question as to whether or not he had 
previously exhausted his rights. 

In his testimony at the hearing he stated cine he “ first. knew the 
land in the fall of 1883, about October.” In his motion for a rehearing 
(on the ground of deuly discovered evidence) he supported his appli- 
cation by affidavits of several persons, who stated that they saw him 
‘in the vicinity of the land in October or November of 1883. | 

On the other hand, Canaday testified that he first went upon the 
‘Jand, and selected it, in May, 1883—remaining upon it at that time 
about four days; that he returned in October, said Thomas accompany- 
ing him, and took actual possession of the land selected and settled 


upon in May proording: This testimony is not denied. He testified _ 


farther: 


Thomas proposed to divide the land..... We divided the land and I gave him 
his choice, He said he would take the S. 3 of the SW. 4 of. Sec. 27, and the N. 4 of 
the NW. 4 of Sec. 34: I then-took the S. 4 of the SE. +4 of Sec. 27, and the N. 4 
of the NE, 4 of Sec. 34, T. 22.N., R. 21 E. 
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The above spony is fob Aenea and is corroborated by that of a 

witness who states that Thomas told him that such a division had. 
been made. 
In view of the facts shown, the local officers Pee your’ office both 
found that Canaday had established a prior and paramount right to 
the land in controversy between the two; and I see no reason for dis- 
turbing said decision in so far as regards said land. 

Jii.—Thomas and the Railroad Company. 

The conflicting claims of Thomas and the railroad company to thé 
SE. 4 of the SW. 4 of Sec. 27 still remain to be considered. — 

ine regard to this branch of the case the local officers said: 


From the testimony we find that Thomas went on the land he now seeks to enter 
in October, 1883, and located a ditch to convey water upon the land, and set up-a 
notice. In the spring of 1884 he fenced about twenty-five acres, and plowed six» 
acres. 3 | | | 
The above refers to the entire one hundred and sixty acres which 
Thomas applied to enter. Then the local officers go on to speak of vie | 
specific forty-acre tract now under consideration : 


About fifteen acres of the SE.+ of the SW. +4 was enclosed in said fence, and about 
one and a half acres put in wheat in the spring of 1884. 


~ 


Therefore they held that his settlement and occupancy ore the 
land from the operation of the grant. 
The decision a your oftice pon this brauch of the case was AS 

follows: | 3 | > A | 

Whatever rights Thomas may have had as against the railroad company, by reason | 
of settlement on the SE. $ of the SW. 4 of Sec. 27, the evidence in support of which, 
being of the most Se ee ancien, he has. attempted to perfect such claim 
by application to make homestead entry, alleging that he had not previously exer- 
cised his right, while the record before me ‘shows ee in 1890 he. swore that he did. 
The said application is accordingly rejected. : 


In my opinion the local officers were correct i in finding that Thomas's 
settlement and occupancy of the forty acres now in question was such 
as to except it from the operation of the grant—provided he was a 
qualified settler.. Inasmuch as he insists that he has never exercised | 
his homestead right, and that he was mis-reported in the testimony in © 
which he is represented as saying that he had, I see no way of deciding 
this branch of the case intelligently with the question of his qualifica- 
tions left undecided and uncertain. I have therefore to direct that a 
hearing be ordered, as prayed for by Thomas, at which he- shall be 
afforded opportunity to show whether he has or has not hitherto 
exhausted his homestead right. In case it shall appear that he has 


not done 80, his application to enter so much of the land claimed by - 


him as has not hereinbefore been awarded to Canaday will be allowed. 
The decision of your office is modified as above indicated. 
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HOMESTEAD Cc ON'LEST—SELLLEMENT CLAIM—SECOND © ENTRY. 
SMITH ET AL. 2. TAYLOR. 


A homestead settlement, made by one who has at.such time. an existing homestead 
entry for another tract, must be held valid where the settler is entitled to make 
a second entry; and a second entry based on such settleinent, and allowed prior 
to the actual cancellation of the first, though irregular, may stand. 
Secretary Francis to the Commissioner of the General Land Office, Novemn- 
(I. H. L.) - ber 12, 1896. (E. B., dr.) 
This is a contest for the NE. 4 of section 35, T. 22 N., BR. 1 W., Perry, 
Oklahoma, land district, under the homestead law. The tract is within 
what was formerly known as, the Cherokee Outlet which was opened 
to settlement and entry under the homestead law at noon of September 
36, 1893. It hes three and one half miles north of Perry. and twelve 
and one half miles north of the southern boundary of said outlet. 
William J. Taylor made homestead entry No. 12 for the tract on the 
day of the opening at 2:45 p.m. On September 20, David RK. Smith, 
and on October 9, 1893, William L. Maupin initiated contests against 
said entry, alleging, each, that he was the first settler on the land. On 
March 20, 1894, Manpin filed. his supplemental affidavit alleging that. 
Taylor. hed a homestead entry on file at the Guthrie, Oklahoma, land 
office, for the NE. 4 of See.17, 7.15 N., R.3 W., at the time he made 
said entry No. 12. The cases were consolidated and went to trial June 
(21,1894. January J5, 1895, the local office decided in favor of Smith 


holding, that he was the fir st settler on the tract, and followed up his _ 


- settlement according to law, that Maupin’s claim ‘to-the tract was sub- 
ordinate to those of the other parties, he never having established 
residence upon the land up to the day of the trial, and. that Taylor 
“obtained no rights. whatever by reason of his homestead entry” for. 
the land, in view of the fact that he had then a subsisting homestead 
entry as alleged by Maupin. 
Upon appeal by Taylor and 7 Maupii. your office decided, Au ance 10, 
1895, that Taylor was the first settler on the land and established his 
residence thereon, improved and cultivated the same as required by 
Jaw, and held his. entry, though irregularly made, to be intact. It 
appearing that the entry made by Taylor at the Guthrie office April 
30, 1889, had been finally canceled on the records of your office, 
N Saniber 22, 1893, under decisions of the Department dated February 
24, 1893, and September 23, 1893 (the latter on a motion for review), 
awarding the land covered thereby to the suecessful contestant 
Nicholas Jackson, on the ground of his prior settlement, your office 
held that such cone did not invalidate Taylor’s eney. of ‘the tract 1 mm 
controversy. 2 
 Smith-and Manpin each prosecutes ¢ an appeal to the Department. | 
The numerous Bscre HInene of error in these appeals may be reduced | 
to two: : 
1. Error in holding that Taylor: was the first to make settlement on | 
said tract; 3 
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2, dirror in, holding that Taylor was, net disanglited to. make che 
ment. and entry for the tract: involved in this contest by reason of the. 
entry previously made by him at Guthrie. | _ 

The testimony is. very. voluminous, and somouhat conflicting. it 
shows, however, that Taylor and Maupin began the race for a home- 


stead in the Chea Outlet at the. hour appointed for the opening a 


from. about the same point, on the southern boundary thereof, a little. 
west. of south from the said tract, and about thirteen, miles from where. 
they stuck their stakes thereon, and that Smith began the race — 
a point on the same boundary a little east of south from the said tra 
and about fourteen. wiles. from where he struck his stake ne 
- They all made the race on horseback. Taylor had an advautage over _ 
his competitors in that he was to some extent familiar, while they were 
not, with the country over which they traveled and had been over the - 
particular region of the tract in controversy just prior to the inhibited 
period of entry upon these lands, which commenced March 3, 1893. I _ 
find the other material facts to be substantially as found by your office 
and set.out in its decision. They need not be recited here in detail, 
~The precise moment at which Taylor stuck his flag on the land can 
not be determined, as he had no watch and no one, apparently, saw him 
in, the act. Two Otoe Indians testify that they saw him on or near the 
tract riding rapidly away from. it toward Perry at about one o’clock — 
_ P.M., as near as they could tell from the sun, on the day of the open- 

ing. They had no watch. One of.them testifies explicitly to seeing 
then a flag at about the point where Taylor’s was stuck. Taylor arrived — 
at. the Perry land office, as is shown by his own testimony and. that of 
U.S. Deputy Marshal Pulse, of whom.he asked the time and who aided 
him in securing a place in the line there, at 1:07 P. M. . Smith admits 
- that he saw a flag on tract as he rode by and before he stuck a stake 
thereon, or laid claim thereto, at about the point where Taylor testifies 
that he stuck the flag. Smith and his witnesses testify that Sinith stuck 
or attempted to stick his stake at about 12 48 P.M. But his admis- 
~ sion as to seeing the flag, and the testimony of the Otoe Indians, as — 
well as that showing the time of Taylov’s arrival at the land office, are 
all strongly in favor of the latter. The conclusions of the local office ~ 
and your office, that. Maupin’s rights are subordinate to those of the 
other parties, are fully sustained by the evidence. 

‘Unless the first entry made by Taylor disqualified him for making 
settlement on said tract his settlement was prior to.that of either Smith 
or Maupin. He was first on the land and first laid claim thereto in the 
- manner recognized and approved by the custom in Oklahoma Territory, 
‘and warranted by the law; and. has. shown. full compliance with the law _ 
in the matters of residence and cultivation since. It must be conceded 
that his second entry, while the first was yet uncanceled—and perhaps 
his settlement also for the same reason—was irregular. But were both 
settlement and entry, or either of them, nullities—absolutely void—on 
that account? The Department does not so hold in view of all the 
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circumstances of the case, Judgment of cancellation on the ground 
already indicated had been entered by the Department against his first: 
entry February 24, 1893 (262 L. and R., 359). This judgment would 
have been executed by the cancellation of the entry upon the records, 
but for Taylor’s motion for review which only suspended its operation. : 
The testimony shows that subsequent to the filing of such motion Tay- 
lor manifested an intention to accept and acquiesce in said judgment.. 
In his homestead affidavit filed ete 16, 1893, he swears that his 
application for the tract in coutest | | | 
is honestly and in good faith made for the purpose of actual ees and ealtteas 
tion. . . . andin good faith to obtain a home for myself. 
This is only consistent with the view that he regarded his eniee entry 
as lost to him and to all intents. and purposes the same as if then already 


- canceled, 


His first entry was defeated through no fault of lis, but by reason 
of a superior right in another to the land covered thereby. It is well 
settled doctrine that he did not therefore lose his homestead right. The 
Department has frequently upheld the right to make a second entry in - 
cases where the equities were, to say the least, no stronger than in this 
case (James M. Frost et al., and cases cited therein, 18 L. D., 145). If 
the right to make a second entry were not lost to Taylor he certainly 
was not disqualified to make settlement on the tract. His settlement 
being valid and prior to the alleged settlements of Smith and Maupin, 
his right to the tract in controversy must be held superior to their 
claims. So far as they are concerned, standing upon his settlement 
alone, he must prevail. The irregularity of lis second entry would not 
defeat his superior right as a settler. df that entry should be canceled 
for such irregularity it would be without prejudice to his right to make 
again entry for-the same tract. Cancellation. under these conditions 
would be a vain act. . 

The entry will be allowed to stand. The decision of your office is 
affirmed. | 


yer 


ALASKAN LANDS—APPROVAL OF SURVEY. 
THE LYNDE AND HoucH Company. 


The government is not bound by an erroneous approval of field notes and plat of 
survey, under section 13, act of March 3, 1891, to issue patent contrary to the 
provisions of said act se land to be taken as nearly as practicable in a 
square form. 


Secretary Franeis to the gin en ince of the General Land Office, Ne ovem- 
(LH.D.) ‘ ber 12, 1896. oy ok (J. A.) 


This is an appeal by the Lynde and Hough Company, a corporation; 
from the decision of your office of July 31, 1895, holding for cancellation | 
the final certificate issued to said corporation December 5, 1893, for . 
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, the “tract of land embraced by United States survey No. 55, at and. 
near Humboldt harbor, on Popott. Island, 10 Alaska, containing 135.07. 
acres,” : " 
_ The said survey was made ori fie application of the. Lynde and. 
Hongh Company to the ex-officio surveyor general of Alaska under. 
sections 12 and 13 of the act of March 3, 1891 (26 Stat., 1095), and 
covers a narrow strip of land of irregular font running alone the coast 
of Humboldt harbor and of Popoff straits for a distance of about three 
miles.. The survey was approved by the ex-officio surveyor general of 
Alaska on December 26, 1892, and by your office on June 12, 1893 _ 
August 12, 1593, the company filed its application to purchase the land 
vand on the same day gave notice of intention to make final proof. 
December 5, 1893, final proof taken in California onacommission issued - 
by the local officers was submitted, whereupon the ex-officio pecaes | 

issued final certificate for the land to said company. "4 . 

July 31, 1895, your office considered the case on the papers trans- 
mitted be the local officers and held that the final proof is insufficient. 
for reasons which it is not necessary here to set out, and that final - 
proof for lands in Alaska can not be made before other officers than 
the ex-officio register aud receiver. Your office further held that pat- 
ent can not issue to said company for the reason that the survey was 
made in violation of section 12 of said act of March 3, 1891, which pro- 
vides that the land must be taken as near as practicable in square form. — 
The final certificate issned to the company was therefore held for 
cancellation. 

The appellant contends that the irregularities in the final proof can 
be cured by supplemental proof and therefore did not warrant the | 
order of cancellation, and that your office is estopped by the approval | 
of the field notes and plat from objecting to the form of survey. 

Section 13 of said act of March 3, 1891, after making provision for 
the survey of lands upon the application of the occupant, and for the. 
- transmission of certified copies of the maps and plats of survey to the 
General Land Office, provides as follows: 3 
_ That when the said field notes and plats of said survey shall have been approved 
by the said Commissioner of the General Land Office, he shall notify such person, 
association, or corporation, who shall then within six months after such notice, pay 
to the said United States marshal, ex officio surveyor- ‘general, for: such land, and — 
patent shall issue for the same. 

The issuance of patent for a strip of land like tie tract in contro- 
versy was not contemplated by the act. of March 3, 1891. The pro- 
vision of section 13 of said act, above quoted, did not estop your office, . 
on an application for patent, from considering the fact that the survey 
is irregular. The insufficiency of the final proof and its irregular sub- 
mission does, therefore, not enter into a consideration of the case. 

The.action of your office in cancelling the final certificate amounts, 
in effect, to a revocation of the approval of June 12, 1893, of the field 
notes and plat of survey. The Boverumont has control over the public 
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lands until -patent has issued, and it is not. bound by an erreneous | 
approval of the field notes and plat of survey under section 13. of the 
act of March 3, 1891, to issue patent contrary to the provisions of said 
act. The decision appealed from is accordingly affirmed. 


 WEEDIN v. LANCER. 


Motion for revlew ‘of departmental decision of August 28, 1896, 23. 
L. D., 248, denied by Secretary Francis, November 12, 1896. 


FINAL PROOF-AMENDED RULE 53 OF PRACTICE—PROTEST. 
KEAGY 2. WILCOX. 


When final proof is submitted under amended Rule 53 of Pr actice, pending the dis- 
position of a contest involvi ing the land, it should be heid for appropriate action 
in the event the eutry is adjudged valid, and until such time no action can be. 
legally taken thereon by way of pr oceedings on protest in the local office. 


Seoretary Fr ancis to the Commissioner of the General Land Office, Novem: | 
(LH. L) SF - ber 12,1896... :. - | (0. EW.) 


In, transmitting the motion of: Elba O. Wilcox, to set. aside the 
decision of the register and receiver, in which on considering his final 
proof, they found that he had anandoned the land to which said proof 
related, and recommended the cancellation of his entry, your office — 

makes the following statement: | 

Twill state that in the matter ofa former proceedin; ¢ had between the same parties 
on the issue of prior settlement, the land involved (SE. 4 Sec. 4, T. 25, R. 2 W., 
Perry land district) was awarded to Wilcox, by departmental decision rendered 
March 28, 1896, and case closed by this office July 22, 1896. 
October 28, 1895, Wilcox submitted commutation proof. On the date set for mak- 
ing proof, Keagy filed affidavit of protest, alleging non-compliance with the law-as. . 
to raudenee: and the case went to trial on such issue. Decision was rendered by 
the local office June 12, 1896, recommending the cancellation of the entry, personal — 
service of such decision being made on the parties June 13, 1896. On July 28, 1896, 
the within motion was filed. It appears that Keagy’s motion was never filed. See 
statement of plaintiff’s. attorney, and report from the local office, also. transmitted 
herewith. There is no record of receipt by this office. Action on the case is held 
waiting the disposition of the motion transmitted herewith. 


Keagy files motion to dismiss the motion to set aside the decision of 
the local officers and declare the same final because not appealed from, 
which is overruled. 

The original motion denies the authority of the local officers to take 
action on the final proof of Wilcox, made pending the contest between — 
him and Keagy then before the Department, and their jurisdictional 
authority to hear any further testimony in the nature of a contest 
pending said original case. This position is well taken, and is in 
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accordance with the ruling of the Department in the recent case of The 
State of California v. Reeves (23 L. D., 377), wherein it was held that 
pending a contest before the Department, the local office was without — 
jurisdiction to entertain another contest against the same party involv- 
- ing the same land, and that evidence subinitted at such second hearing 
could not be considered i in determining the first contest. 

Rule 53 of Practice, as amended March 15, 1892 (14 L. D., 250), per- 
mits an entryman after trial of a contest before the local office and 
before the entry is finally adjudged valid to submit final proof and com- 
plete the same, with the exception of the payment of the purchase 
money or commissions as the case may be, but directs that said final 
. proof be retained in the local office to be: disposed of after the entry is 
finally adjudged valid. 

Under Rule 53 as it. originally stood the local officers could have 
taken no additional action whatever affecting the status of the land 
pending appeal from that office,‘and as the rule is enlarged by amend- 


ment, only to the extent of allowing the entryman to submit his final. . 


proof to be held in the office for action after the entry is finally adjudged 
‘valid, it confers no authority for action on a protest or other additional 


‘proceeding against the entry. It follows that the action of the local _ 


officers in rejecting the final proof of Wilcox, and recommending the 
cancellation of his entry based on proof taken in unauthorized protest | 
proceedings, was illegal and should be set aside. | 

Your office will direct the local officers, after giving due notice of this 
decision, to consider said final proof as offered by the entryman, and 


take appropriate action thereon, without reference to the testimony — 


prematurely submitted by protestant, allowing him, if he desires to_ 
do so, to be now heard on his Epos and to submit Lene in sup- 
a of. It. 


. RAILROAD GRANT—ACT OF MARCH. 2, 1896. 
WASMUND v. NORTHERN PACIFICO R. R. Co. 


The joint resolution of May 31, 1870, was in the nature of a new grant, and only 
such lands as were in a condition to pass under the terms of the grant to the © 
company, at the date of the passage of said resolution, were intended to hg 
granted thereby. 

‘Where the title of a purchaser of lands excepted from a railroad grant is soutien 
by the act of March 2, 1896, demand should be made upon the company for the 
minimum government price of the land, with a view to judicial proceedings for 
the recovery of the value thereof as contemplated by said act. 


_ Secretary Francis to the Commissioner of the General Land Office, Novem- 
(I. H. LL.) - ber 12, 1896. | (BW. C.) 


With your office letter of November fe 1895, you ieausiatthad the 
papers in the case of Carl Wasmund ». Northern Pacific Railroad Com 
pany, involving the EB. 4 of the SE. 4and the SW. 4 of the SE. + of . 


446 DECISIONS RELATING: TO ‘THE PUBLIC LANDS. | 


Sec. 1, T.19 N., R. 4 E., Olympia land district, Washin pit: on appeal 
by Wasmund from your office decisiou of May 25, 1895, in ‘favor of the 
company: : 

This tract is within the primary limits of the erant ib the alter ed 
branch line and also opposite that-portion of the main line of said com- 
pany extending northward from Portland, Oregon, to Puget Sound, to 
-aid in the construction of which a grant was made by the joint resolu- 
_ tion of May 31, 1870 (16 Stat., 378). 

The map showing the line of detinite location of the main line oppo- 
‘site this land was filed May 14, 1874, and that showing the definite © 
location of the branch line opposite hie land was filed on March 26, 
1884, The company included the tract in its list of June 30, 1888, upon | 
which patent issued December 13, 1894. | | 

The present case arose upou an application tendered by Wasmund 
in August, 1885, which was rejected by the local officers for conflict 
_ with the grant; from which action he appealed, the papers being for- 

warded with registered letter on Augnst 29, 1885. Upon the allega- 

tions:made in said appeal hearing was ordered by your office letter of 
January 2, 1889, which was duly held, the local officers recommending 
the allowance of Wasmund’s application. From this action the com- 
pany appealed to your office, and the matter was thus pending at the 
time the tract was included in a lear list by your office and submitted 
for approval. 

‘The records show that one W. H. Fleetwood on November 23, 1872, 
filed preemption declaratory statement for this land, alleging settle. | 
ment August 1, 1870. Upon his offer of proof thereon the matter. was 
contested by the company and Fleetwood’s filing was canceled June 
16, 1877, for illegality; your office finding that he was a-minor and not 
the head of a family at the time of his settlement in November, 1870, | 
which was subsequent to the filing of the map of general route of the 
main line of said company, August 13, 1870, the withdrawal upon which 
included this land. 

Upon the evidence adduced at the hearing ordered upon Wasmund’s 
application, your oltice decision held as follows: 

While the evidence in this case shows that Stilly settled and resided upon this 
‘lanid from the fall of 1868 until the fall of 1870, as what he terms “a squatter,” 
without having made or announced any formal claim thereto; that fact alone, in the 
absence of affirmative evidence that he was, at the date of the withdrawal made on 
the map filed August 13, 1870, qualified to assert a claim to the land under the settle- 
‘ment laws, would not be sufficient to except it from the operation of the grant, and 
_ there is no evidence in this case to show that. Stilly was so qualified at that time, 

except by an affidavit made by him September 14, 1894, and filed in this office 
November 27, following, after service of same on October 2, Epes the resident 
attorney of the company. 

It is shown by a certified copy of a deed, dated May 30, 1878, that the Northern 

Pacific Railroad Company on that day conveyed to one Isaac W. Anderson the land 
_ in question, reserving for the right of way of its road four hundred feet in width - 
‘through the same, and by certified copy of another deed, dated December 3, 1881, : 
that said Anderson conveyed same land to Carl Wasmand. 
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'. The question of the competency of Stilly’s affidavit as evidence to prove his quali- 
fications during his occupancy of this land need not. be. gone into in this case, as 
Wasmund has a deed to the land flowing from the company’s title, and the land has 
been patented to the latter, which divested this Department of jurisdiction. over it; 


and reversed the judgment of the local officers in | favor of Wasmund, 
who appeals to the Departinent. : 
It appears from the record in the cage of William pleciwoud v. North: 
ern Pacific R. RK. Co., which is by stipulation a part of the record in the 
case under consider shen that Fleetwood took the deposition of Stilly. 
before the local officers, which shows that he was a duly qualified set-. 
tier and was claiming fie: land aaa preemptor at the date of the pas- 
sage of the joint resolution of May 31, 1870 (supra). This renders it 
unnecessary to pass upon the question as to whether the affidavit of 
Stilly filed in your office November 27, 1894, can be properly considered 
.as a part of the record in the disposinon of this case. With Stilly’s 
qualification established it is clearly shown that this land was, by rea- 
son of Stilly’s claim, appropriated at the date of the passage of said 
joint resolution. It is true that Stilly had not filed for the land, but 
this he could, not do because the land was then unsurveyed, the alat of 
survey of said township 1 not Pane been filed in the local office until 
(1870. 
In the case of the United States ». Northern Pacific R, R. Co: (152 
U.8., 284), in referring to the joint resolution of sana ol, 1870, it was 


aaa that: 


By the resolution of 1870 iia declared that if at the time of the final location of 
the company’s main line‘or branch there were not enough lands per mile within the 
prescribed limits, the deficiency could be supplied from lands within ten miles beyond 
those limits, other than mineral and other lands as excepted in the charter of the com- 
pany ‘‘to the amount of the lands that have been granted, sold, or reserved, occupied 
by homestead settlers, pre-empted or otherwise disposed of subsequent to the passage | 
of the act of July 2, 1864.” It is.therefore clear that no public land disposed of after 
the passage of the. act of J uly, 1864, was intended to be embraced in the grant of 
May 31, 1870. 

_In the case of Woriis v. Northern: Pacific RB. RB. Oo. (23 L. D. , 265) it 
| was held, that in determining what lands passed to the altered main or 
‘branch: line, as provided for by the joint resolution of May. 31, 1870, 
‘said resolution must be considered as in the nature of a new grant, and 
.that only such lands as were in a condition to pass under the terms of 

the grant to said company at the date of the passage of said resolution 
were intended to be granted thereby. ' Said resolution pr ovided: for the 
selection of indemnity | | 
| to the amount of the.lands that iat bea eranted, sold, reserved, abenpied by 
‘homestead settlers, pre-empted or otherwise disposed of subsequent to the passage BE 
the act of J uly 2, 1864. 


It is plain that Stilly’s claim was included in the exception from the 
grant provided for under the resolution before referred to, and this 
being the condition of the land at the date of the passage of said reso- 
lution, it is excepted from the grant to said company upon. ether a | 
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altered main or branch line. This being so, it follows that thie caincel- 

lation of Fleetwood’s filing on account of the grant for said company 
was therefore erroneous. - There is no claim pending before the Depart- 

ment on account of said filing, however, and a further consideration at 
the present time of any rights on econa thereof is unnecéssary. 

Your office decision holding that the tract passed to the company — 
under its grant is accordingly reversed. 

Wasmund. not only claims the land under his application presented 
in 1885, but also holds the tract through mesne conveyances from the 
company. This being so, as between Wasmund and the United States 
a suit for the recovery of title would be unnecessary, as his claim would 
‘seem to be confirmed by the provisions of the act of March 2, 1896 (29 — 
Stat., 42), I have therefore to direct that demand be made upon the 
company for the minimum government price of the land, to the end 
that, should it refuse, steps may be taken looking to the cistibution of 
suit to recover the vaiue thereof through the courts, as contemplated 
by said act. 

STONE ET AL. v. CONNELL’s HEIRS. 


~~ Motion for review of departmental decision of August 4, 1896, 23 
L. D., 166, denied by Secretary Francis, November 16, 1896. 


JURISDICTION—SECOND CONTEST EVIDENCE. 
: STATE oF CALIFORNIA ». REEVES. | 


During the pendency of an appeal the tonal offices ha no jurisdiction to entertain - 
contest proceedings affecting the land involved, and evidence submitted at such © 
a hearing can have no effect as against the entry under attack. | 


Secretary Francis to the Commissioner of the General Land Office, Novem- 
(I. H. L.) — «ber 16, 1896. -_ | (A. ii.) 


On September 12, 1896, Peter Mathiason, by his attorney H. W. 

“Dunean, filed in the local office a motion, alleging errors in depart- 
mental dacisions, dated July 1, 1896, rendered in a case entitled State 
of California ». Albert F, Reeves (23 L. D., 3877). The land involved 
~ in the jast-named case was the E. 4 of the NE. 4, Sec. 18, Tp. 5 N., RB. 
10 W., S. B. M., Los Angeles, California. 

The record relating to this land shows that one Cora L. Mathiason 
secured the cancellation of desert land entry covering the N.4 and ane 
SE. 4 of said section above mentioned. | 

an August 10, 1894, before Mathiason was notified of her seeretenes 
right by reason of securing the cancellation of the entry on the land, 
_ one Albert Reeves applied to make desert land entry of the N. of 


the section. This application was held to await the expiration of the 


thirty ae within which Mathiason had to exercise her prefer ence, 
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Matbiason was duly notified of her right on Anes 16, 1894. 

On ne 13, 1894, the State of California presented its selec- 

tion of the E. 4 of the N BE. 1 of the same section. Action on this was 
also suspended to await ne pleasure of Mathiason. 
On the same day, but subsequent to the selection of the State, 
Mathiason made entry of the SE. 4 , the W. 4 of the NE. 4 and the B.4 
of the NW. 4 of said section. 4 his left the H. 4 of the “NE. 4 of the 
section eapant: | : “3 4 

The local office then notified Reeves, and on October 16, 1894, he 
came in and made entry of as much land covered by his application as 
was vacant, which was the E. § of the NE. 4 of said section. | 

The State selection for the EK. 4 of het N.4 was then rejected. 
The State then appealed, and from your office dectuion of December 
28, 1894, upholding the local office, it appealed to this Department. 

In this appeal the State was represented by one H. W. Duncan, who 
signed himself as attorney for the State. While this appeal was pend- 
ing here the Secretary received a letter from Mr. Duncan requesting 
- that action on the case of California v, Reeves be deferred until testi- 
mony, being taken reflecting on the entry of Reeves, could be forwarded. 

In answer to this letter the First Assistant Attorney, under direction 
of the Secretary, on January 31, 1896, sent the following reply (Miscel. 
letter book, 323): 

Iam directed by the Secretary to say to you, in answer to your letter of January 
22, 1896, requesting him to defer action on the case of the State of California v. Albert 
i’, Reeves, that the case referred to is now under consideration, and should the same 
result in a decision in favor of the State, the testimony you refer to could not be 
considered. Should, however, the entry of Reeves be upheld, any evidence indicat- 
ing that the entry should be canceled must be presented to the officers of the district 
land office, in accordance with the rules relating to contests. 


On February 17, 1896, the Department affirmed the decision of the 
General Land Office i in rejecting the State’s BEIeCHOn; and allowed the 
entry of Reeves to remain intact. 

On May 25, 1896, the General Land Office transmitted a motion for 
review of this last above mentioned decision filed by H. W. Duncan, 
who signed himself attorney for the State of California. With this 
motion Mr. Duncan filed what was alleged to be testimony taken in a 
cortest case entitled Peter B. Mathiason v. Harlan B. Sweet, assignee 
of Albert F. Reeves. This was presumably the same testimony reterred 
to by Mr. Duncan m his letter of January 22, 1896, and which the Sec- 
retary had directed must be presented to the ieeal land office ‘in 
accordance with the rules relating to contests.” 

This testimony, having been taken when the Secretary had exclusive 
jurisdiction of all matters relating to the land in controversy, and the 
local officers no jurisdiction, and not therefore.being presented at the 
local office “in accordance with the rules relating to contests,” was not 
considered. The Department, by decision dated J ay di; 1896, aoueloor 
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to the hearing as ‘4 irregular, erroneonsly allowed, and was without 
jurisdiction,” 
Your office now transmits ¢ a motion by H. W. Duncan, as attorney for 
Peter B. Mathiason, asking that the decision of July 1, 1896, holding 
that the hearing in the case of Mathiason v. Sweet was inves ular, 
erroneonsly allowed, and was without jurisdiction,” be reviewed. 

As no reason is shown wherein this holding was incorrect, the motion 
must be denied. The reasons for this are as follows: 

When the State appealed, and by that act the entry of Reeves became 
suspended and the local office lost jurisdiction, there was no contest- 
able entry of record, nor did any tribunal have jurisdiction to conduct 
a hearing. The testimony taken before the local officers was therefore 
void, so far as it could affect the entry of Reeves. Mr. Duncan, attor- 
ney for Mathiason, admits in the motion under consideration that 
Mathiason was the real party in interest in the first case, therefore it 
was by Mathiason’s appeal that the local office lost its jurisdiction. _ 

It is noticed that a copy of the motion now under consideration 1s 
not served upon Reeves, but only on Sweet, therefore so far as the 
record shows, Reeves has no notice of this proceeding. In view of the 
conclusion reached, however, this neglect is not material. 

The papers are herewith cesamied: and the judgment rendered in the 
decisions of February 17, and July 1, 1896, will remain as handed down. 


Neen 


DESERT ENTRY—PRICE OF LAN D—ACT or MARCH Bs» i891. 
FREDERICK W. LAWRENCE. 


The act of March 3, 1877, did not reduce the price of desert land within the limits of 
railroad grants to single minimum; nor did the amendatory act of March 38, 1891, 
aperate to reduce the price of such lands embraced within entries under the 
original act, but on which final proof had not been submitted at the passage of 
the amendatory act. 


_ Seeretary Francis to the Commissioner of the General Land Office, Novem- 
(I. H. L.) | ber 16, 1896. (i, M. BR.) 


This case involves the 8S. 4 and the SW. 4 of Sec. 32, T. 365., R. 25 
fi., Visalia land district, California. 

The record shows that on April 2, 1877, Frederick W. Lawrence made 
desert land entry for the above described tract eng final certificate was 
issued on January 17, 1896. 7 

On April 23, 1896, your office decision was rendered suspending the 
entry for the reason ‘that only $1.25 per acre had been paid and holding 
that unless an additional payment of that amount was made within - 
sixty days, or appeal taken, the entry would be canceled without fur- 
ther notice. From this action Lawrence appealed. 

The land embraced by this entry covers four hundred and eighty 
acres and is situated within the twenty miles limits of the grant to aid 
in the construction of the Southern Pacific railroad company, 
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Section 2357 of the Revised Statutes is as follows: 


The price at which the public lands are offered for sale shall be one dollar and | 
_ twenty-five cents an acre; and at every public sale, the highest bidder, who makes 
payment as provided in the preceding section, shall be the purchaser; but no lands 
shall be sold, either at public or private sale, for a less price than one dollar and 
twenty-five cents an acre; and all the public lands which are hereafter offered at 
public sale, according to law, and remain unsold at the close of such public sales, 
shall be subject to. be sold at-private sale, by entry at the land office, at one dollar 
and twenty-five cents an acre, to be paid at the time of making such entry; Provided, 
that the price to be paid for alternate reserved lands along the line of railroads within 
the limits gr anted by any act of Congress, shall be two dollars aud fifty cents per.acre. 
A. circular was issued on June 27, 188/ (5 L. D., 708), in which it was 
stated that the price which desert lands were to be paid for would be 
the same as established by the pre-emption law; that is, minimum land 
at $1.25 an aere and double minimum at $2.50 per acre. Subsequently, 
on September 15, 1887 (6 L. D., 145), these instructions were modified, 
It was said: ms 
The former rulings of the Department which had been in existence from the date 
' of the act (1877) until the date of the present circular, had, while it existed, the _ 
force and effect of law so far as rights acquired under it are concerned; was a con- 
struction of the law by the head of the Department charged with the execution of 
it. The law was administered according to this construction, 


The ruling then in force was $1.25 per acre, and in the opinion, supr ity 
it was held to be all that was required to be paid, despite the fact that 
the land was within double minimum limits. , ; 

The act of March 3, 1877, under which this entry was made (19 Stat.; 
377), enacted that any nqalitied citizen of the United States wpon pay- 
ment of twenty-five cents per acre, might file a declaration under oath, 
with the proper authorities, that he intended to reclaim a given tract 
by conducting water thereon within three years, and that at any time 
within said period, after making proof of said reclamation and the pay-. 
ment of the additional sum of $1.00 per acre, he should be entitled to 
receive patent for the same. 

It was held by this Department a4 L. D,, 74), in instructions issued. 
by Secretary Noble that a | 


the price of desert land entered under the act of March 3, 1877, as amended by act 
of March 3, 1891, is one dollar and twenty-five cents per acre without regard to mus 
situation of the land with relation to the limits of railroad grants. 


The holdings of the Department thus appearing to be conflicting, 
the supreme court in the case of United States v. Healy (160 U.S., 


-' 136), proceeded to determine the question and Mr. Justice Harlan 3 a 


delivering the opinion of the court, says: 


Giving effect to these rules of interpretation, we hold that Secretaries Lamar aa 
Noble properly decided that the act of 1877 did not supersede the proviso of section 
2357 of the Revised Statutes, and, therefore, did not embrace alternate sections — 

Teserved to the United States by a railroad land grant. — 
- Tt results that prior to the passage of the act of 1891, lands such as those here in 
suit, although within the general description of desert lands, could not properly 


be disposed of at less than two dollars and aus cents ae acre, 
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And in conclusion the court said: 


We are of opinion that. cases initiated under the original act of 1877 bat not 
completed by final proof until after the passage of the act of 1891, were left by the 
latter act—at least as to the price to be paid for the lands entered—to be governed 
by the law in force at the time the entry was made, so far as the price of the public 
lands was concerned, the act of 1891 did not change but expressly declined to change, 
the terms and conditions that were applicable to entries made before its passage- 
Such terms and conditions were expressly preseryed in respect to all entries initiated 

before the passage of that act. | | 


In ex parte Holcomb (22 L. D., 604), it was held (syllabus)— 


An entry of desert Jand within railroad limits at double minimum price is not an 
entry ‘‘erroneously allowed” on which repaymeut of the first instalment of the pur- 
chase price can be made, where the entry is cauceled for non-compliance with law. 

The entry was made in that case on December 24, 1881, and was can- 
eceled September 22, 1885, because of failure to make proof within the 
tine required by the act. The contention was that the entry was erro- 
neously allowed under the act of 1877 because that act did not include 
lands which could not be sold for less than double minimum price. 

It will thus be seen that the question at issue has been judicially 
determined. - 

The act of 1877 did not fix the price of double minimum desert lands 
at $1.25 per acre, or to speak more specifically did not lower the price 
of lands situated within railroad grants’ to that price. It was not in 
conflict with section 2357 of the Revised Statutes; the act of 1877 and 
section 2357, supra, had appropriate fields of action and there being no . 
actual or necessary controversy in giving effect to them both, it was 
done. 

The conclusion is therefore reached that the requirement of your 
office for the payment of the additional sum of $1.25 per acre so that 
the sum total shall amount to $2.50 per acre, is a proper demand and | 
the decision of your office 1 in SO holding 1 is affirmed, 


APPLICATION TO ENTER —FINAL REJECTION—REINSTATEMENT. - 
FRANK LARSON, 


An application to enter properly rejected by final decision of the Department, uncer 
the rulings then in force, can not be reinstated with a view to favorable action 
uuder a changed construction of the law. The applicant in such case may make 
a new application if he is qualified, and no intervening rights have attached. 


Secretary Francis to the Commissioner of the General Land Office, Novem- — 
(I, H. L.) ber 16, 1896. | (F. W. C.) 

With your office letter of September 17, 1896, was forwarded an appli- 
cation, filed on behalf of Frank Larson, for the reinstatement of his 
homestead application covering the NH, 4 of Sec. 29, T, 134 N., R, 40 
We Minnesota. 
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Said letter reports as follows in relation to said tract: 


The NE.4 of section 29, T.J34 N., R. 40 W., Minnesota, is within the primary 
limits of the grant to the Northern Pacific Railroad Company, the right of which 
attached to lands within said limits by definite location of its line of road November 
21, 1871. | 

“The records of this office iow that one Charles W. Z euky filed D. 8. No. 228, for 
the said tract June 24, 1870, alleging settlement the same date. He never perfected 
his claim under this filing and the same is still of record and uneanceled. | 
— Qn July 10, 1883, one Frank Larson applied to enter the said tract as a homestead, 
which was rejected by the local officers because the tract was within the limits of © 
_ the grant to the Northern Pacific Railroad Company. 

Larson appealed from that action alleging as ground therefor that the land was 
excepted from the company’s grant by the pre-emption filing of Charles W. Zenky., 
_ Larson’s application was examined and rejected by this ottice October 9, 1889, for 
conflict with the prior right of the said company. 

Larson appealed therefrom; and on September 12, 1891, the Secretary of the Interior 
affirmed the action of this office and the case was closed against Larson September 
19, 1891. 7 


Under the rule of construction prevailing- at the time the above 
recited action was taken upon Larson’s application the same was proper, | 
but under the recent decision of the supreme court in the case of . 
Whitney v. Taylor (158 U.8., 85), as construed by this Department in 
_. the case of Fish v. Northern Pacific R. RB. Co., on review (23 L. D., 15), 
the filing by Zenky being of record, uncanceled, at the date of the 
definite location of said road, served to except the tedot covered thereby 
from the operation of the grant. | 

This later construction can not, however, affect the previous disposi- - 
tion made of Larson’s application. Said application had never been 
accepted and permitted to go of record as an entry, consequently there — 
was nothing to reinstate; but as the tract, as it would appear, was 
excepted from the company’s grant [ can see no objection to his mak- — 
ing a new application to enter this land, if he is duly qualified and no 
intervening rights have attached thereto: 

A similar question was presented for the consideration of this Depart- 
ment in the matter of the application for reinstatement of the applica- 
tion of William A. Reynolds, which under later rulings should have 
been allowed, but the rejection of which was in accordance with the 
ruling which ‘prevailed at the date of the action taken thereon. ‘This 
application was denied in the departmental decision of March 21, 1894 
(not reported), and review of said decision was also denied December 
6, 1894 (19 L. D., 459), 

>Larson’s application is accordingly denied. 
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RAILROAD GRANTS—-OVERLAPPING INDEMNITY LIMITS—PRIORITY or 
si | SELECTION, 

Norruern Pactric R. RB. Co. v. St. PAUL, MINNEAPOLIS AND MANT- 

TOBA hy. Co. 


Priority of selection determines the right as to odd numbered sections within the 

’ . overlapping indemnity limits of the St. Paul, Minneapolis and Manitoba Ry. 
Co., St. Vincent Extension, and the Northern Pacific R. R. Co., and not within 
the withdrawal on general route of the latter company, 


Secretar y Francis to the Commissioner of the General Land Office, Novem- 
(i. H. L.) ber 23, 1896, (Li, M. RB.) 


_ This case involves the S. 4 of the NE. 4, Sec. 13, T: 180 N., R. 37 W., 
St, Cloud land district, Misnesot | 
’ The above described tract is within the overlapping indemnity limits 
of the grants for the St. Paul, Minneapolis and Manitoba railway com- 
pany, St. Vincent Extension, and the Northern Pacifie railroad company. 
~ On June 21, 1895, your office decision was made awarding the tract 
to the St. Paul , Minneapolis and Manitoba company, from which action 
the Northern Pacific company appealed. 

The record shows that the withdrawal for the St. Paal, Minueapolis 
and Manitoba company took effect on February 12, 1872. This tract 
did not fall within the limits of the withdrawal of 1870 upon the gen- 
eral route of the Northern Pacific railroad. The St. Paul, Minneapolis 
and Manitoba railway company included this tract in its list of selec- 
tions of July 31, 1884, but did uot designate a loss as a basis for its 
selection. ‘Subsequently, on July 1, 1885, it applied to select 760.05 
acres, including this tract and designated a loss in bulk of equal amount. 
Both of these lists were rejected by the local officers and list No. 9, of 
the company’s selections, in which the losses were arranged tract. for 

tract, was accepted by the local office on October 28, 1890. 

May 10,1892, the Northern Pacific coinpany selected the same tract 
for fademney purposes designating losses tract for tract, but this was 
rejected. 

The appeal iiewend error as follows: 

_. First. Error to hold that this tract inured to the St. Paul, Minneapolis and Mani- 

toba railway ‘company because it made the first selection thereof for indemnity 
purpose, Second. Error to hold that the withdrawal of this land upon definite 
location of November 21, 1874, for the Northern Pacific railroad company was inop- 
erative. Third. Error not to have held that the withdrawal of this land for indem- 
nity purpose on definite location was a legal withdrawal and was in full force and 
effect when the withdrawal for the St. Panl, Minneapolis and Manitoba railway 
company was made, and when said company selected said land; hence, that said 
selection was Ulegal. Fourth. Error not to have ruled that as between two railroad 
companies where there is not sufficient land in the indemnity limits to satisfy the 
land lost in place, no selection of the land is necessary as they pass to the earlier 
grant. F ifth. Error not to have ruled that as the Northern Pacifie Railroad Com- 
pany is the earlier grant, and there is a deficiency in the indemnity of its Bray, 
this company has the better right to the as 
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This Department has determined that the only withdrawal author- 
ized by law, on account of the Northern Pacific grant, was that of 1870, 
upon general route, and this tract of land was not embraced in said 
withdrawal, all withdrawals for indemnity pirposes were nw and void 
and without effect. . 

_ Upon the other questions raised by the appeal, contained in the. : 
assignment of errors four and five, it would seem that the contention 
of counsel was based upon the case of the St. Paul & Pacific railroad 
company ¥. Northern Pacific railroad company (189 U.8.,1). Anexam- 
ination of that case does not show the position of counsel to be well 
taken. The lands therein involved were within the limits of the grant. 
for the St. Paul and Pacific railroad company, but were included in the. 
withdrawal of the Northern Pacific R. R. Co. on general route, which 
withdrawal operated to defeat the claim of the junior company. E 

Thisis not the status of the lands involved in this case, and it is 
unnecessary to further discuss the holding made in the case before the. 
. court. It has been a well settled doctrine of this Department and the. 
courts that no rights attach within indemnity limits, except by selec- 
tion. This land being situated so that it was within the indemnity 
limits of each road, and without the withdrawal on general route of the 
Northern Pacific railroad, it was right for your office to hold that the. 
company first selecting tae the superior right. : 

The decision appealed from is affirmed. 


ee 


BUCKNAM v. BYRAM ET AL. 


Motion for review of departmental decision of August 28, 1896, 23 
L. D., 251, denied by Secretary Francis, November 23, 1896. 


i 


PETITION TO VACATE DECISION—RES JUDICATA. 
MEE v. HUGHARYT EF AL. 


A decision of the Supreme Court in which a departniental construction of a statute 
is held erroneous does not warrant the Department in vacating and reversing 
final decisions rendered in accordance with such construction. 


Secretary Lraneis to the Commissioner of the General Land Office, Novem- 
(Tl. Be.) | ber 23, 1896. 7 — (C. W.P.) 


On January 10, 1895, the Department rendered a decision (20 L. D., 
2), denying a petition of Louis Stegmiller, one of the defendants in the 
case of Edward W. Mee v. 8. W. T. Huchart and others, to vacate and — 
set aside the decision of the Department of June 18, 1894, in said case, 
affirming the decision of your office of December 19, 1899, sustaining 
Mee’s contest of soldier’s additional homestead entry, made in the name 
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of said Hughart, July 15, 1889, and recommending the cancellation of 
said entry, which involves the 8. 4 of the NE. 4 and the NI, 4 of the 
SH. 4 of Sec. 35, T. 63 N., R. 13 W. Duluth inad district,. Nanmesots | 
| aly 11, 1396, the attoimers of said Stegmiller filed a petition to’ 
vacate antl set sae the decisions of the Department in said case of. 
November 2, 1891 (13 L. D., 484), of June 18, 1894, and of January 10, 

1895. 

In the decision of November 2, 1891, it was held by the Department 
that the soldier’s additional entry of the land in question, made July 
15, 1889, in.the name of said Hughart, if made after his death, was a 
nullity; and that being a nullity it was not confirmed or affected by 
the proviso contained in the 7th section of the act of March 3, 1891 (26 
Stat., 1095). Said decision reversed the decision of your office and 
peanted 1 Mee’s application to contest the entry. 

The decision of June 18, 1894, affirmed the decision of your office 
affirming the judgment of the iota officers sustaining Mee’s contest of 
said entry. 


The petition under consideration calis the attention of ‘the Depart- | - 


ment to a recent decision of the supreme court in the case of Webster 
v. Luther, 163 U.S8., 331, in which that court held that the right of © 
-entry given to a soldier who had heretofore entered, under the home- 
_ stead laws, less than one hundred and sixty acres, to enter enough 
more to make up that quantity, was assignable before entry. 

It is true, as stated in the petition, that the decisions of the Depart- 
ment of November 2, 1891 (13 L. D., 484), and June 18, 1894, were based. 
upon the previous ruling of the Department, In a isan line of decisions, 
that the right to make soldier’s additional homestead entry is a per- 
sonal right and not assignable, which construction of the law is now 
held by the supreme court to be erroneous. 

It is admitted that the decisions of November 2, 1891, and cae 18, 
1894, were in accordance with the established ealine of the Depart 
ment; and the fact that such ruling is now held by the supreme court. 
to be erroneous is not deemed a sufficient reason for reversing and 
annulling decisions which have become final. | 

The petition must, therefore, be denied. 


HILLEBRAND v. SMITH, 


Motion for review of departmental decision of May 23, 1896, 22 L. D., 
612, denied by Secretary Jrancis, November 23, 1896. 
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PATENT—DEATH OF ENTRY MAN--SECTION 2448 R. S. 
HENRy E. STIcH. 


Section 2448, Revised Statutes is applicable me where the right to patent exists in - 
the entryman at the time of his death. . 
Secretary Irancis to the Commisstoner of the General Land Office, October 


(WA. TL.) 16, 1896. a (C.J. W.) 


Henry E. Stich made homestead entry, No. 158, Guthrie land district, 
Soe on April 26,1889. The entry embraces lots 3 and 4 and the 
H. 4 SW. 4, Sec. 30, T. 19 N., R.3 HE. Pending said entry Henry HE. 
| Stich Nene and Louventa L. Stich, his widow, continued the occupancy 
and cultivation of the land. She eabmitted final proof, and on Decem- 
ber 11, 1895, final certificate, No. 1537, was issued thereon to her. Your 
office, on June 22, 1896, by letter “on of that date, returned said final 
certificate to the local officers: directing them to correct the same with- 
out erasure by substituting the name of Henry E. Stich, the deceased 
entryman, for that of Louvenia LL, Stich, in whose hame the certificate 
was issued. 

Before said correction was made the New England Loan and Trust 
Company, through its attorney, apprised your office that it held a 
mortgage against said land, dated after the issuing of the final certifi-. 
cate, and insisting that the rule in the case of Joseph Ellis (21 L. D., 
377), which it was supposed your office followed, did: not apply in a case 
like this. In reply, your office adhered to the position taken in the 
letter of instruction to the local officers, directing that the name of 
Henry KE. Stich should be substituted for that of eOuveIe L. Stich in 
the final certificate. 

The New England Loan and Trust Company having filed proof of its 
mortgage, intervenes and files appeal from your office decision, and 
alleges error upon the part of your office— 

1, In holding that the fi nal certificate and receipt should be changed to read Henry 
KE. Stich, and that patent should issue in his name for the land described, and citing 
the case of Joseph Ellis (21 L. D., 377,) as authority for so doing. - 

2, That it was error not to hold that section 2291 of the Revised Statutes gives the 
widow the exclusive right to continne the occupancy and crltivation of the land, and 
to make proof and receive patent for the land in her own name. 

In the caseof Joseph Ellis, quoted by your office, as authority for 
the ruling in this case, Ellis had made cash entry for the land involved — 
in that case in his lifetime, and the final certificate had issued in the 
name of John Ellis, instead of Joseph, through mistake. Ellis filed 
application to have the mistake corrected, but he died without having 
the correction made. The equitable title to the land was in Ellis upon 
the payment of the purchase money, and there was no obstacle in the 
way of patent issuing to him, upon the correction of the certificate. _ 
He had earned the title in his lifetime,and hence See, 2448, Revised 
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Statutes, applied. In the case under consideration the facts are 
altogether different. Stich died without having acquired title, either 
legal or equitable, to the land entered by him, and no right to patent 
_ existed in him at the time of his death, and Sec, 2448, Revised Statutes, 
“is inapplicable to the case, Sec. 2448 is applicable only where the 
right to patent existed in the entryman at the time of his death. Sec. 
2291, Revised Statutes, is intended to cover cases where the entryman 
died without having perfected his claim or earned title, and in such 
cases the.surviving widow is permitted to continue residence and eul- 
tivation and earn title for herself. 

Section 2448 i is as follows: | 

Where patents for public lands have been or may be issued, in, pursuance of any 
law of the United States, to a person who had died, or who hereafter dies, before 
the date of such patent, the title to the land designated therein shall inure to and 


become invested in the heirs, devisees, or assignees of such deceased patentes as if 
the patent: had issued to the Tepaagned person during life. 


- Section 2291 is a part of the homestead law, and is taken from the 
act of June 21, 1866 (14 Stat., 67).. It is as follows: — | 


No certificate, however, shall be given, or patent issued therefor, uutil the expi- 
tation of five years from the date of such entry; and if at the expiration of such 
time, or at any time within two years thereafter, the person making such entry; or 
if he be dead, his widow; or in case of her death, his heirs or devisee; or in case of 
a widow making such entry, her heirs or devisee, in case of her death, proves by two 
credible witnesses that he, she, or they have resided npou or cultivated the sanie for 
the term of five years immediately succeeding the time of filing the affidavit, and 
makes affidavit that no part of such land has been alienated, except as provided in 
section twenty-two hundred and eighty-eight, and that he, she, or they will bear 
true allegiance to the government of the United States; then, in such case, he, she, 
or they, if at that time citizens of the United States, siiall be entitled to a patent, 
as in other cases provided by law. 


There seems to be no conflict between these two sections. 

Louvenia L. Stich having. submitted final proof on the entry of her - 
deceased husband and obtained final certificate in her own name, it 
was error to direct the changing of said certificate, So as to subetieute 
the deceased husband’s name for hers. 


Your office decision is reversed, and said final certificate is held to 


me proper and valid as originally acd: 


RIGHT OF WAY—RAILROAD—CANAL—RESERVATION. 
CIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C.. November a7, 1896. 
Reg ee and Receivers, U.S. Land Offices. | 
Sirs: The Honorable Secretary having held, in thie: case of Dunlap 
2. Shingle Springs and Placerville R. R. (23 L. D., 67) that “A railroad 
right of way under the act of March 3, 1875 is fully protected by the 
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terms of the act as against subsequent adverse rights, and areservation | 
of such right of way, in final certificates and patents issued for lands 

traversed thereby, is therefore not necessary, and should not be in- | 
serted” (syllabus), and having on October 16, 1896 denied a motion for 

review of said decision, you will be gover ned hes eby. 

The language of awe canal and reservoir right of way act of March 
3, 1891 (26 Stat., 1095), in reference to this matter, being the same as of 
ihe act of 1875, the rwing applies to it as well. | | 

The effect of this decision is to revoke that part of the instructions: 

at the bottom of page 6, circular of March 21, 1892,* for railroads, and. 
in paragraph 26, eivculat of February 20, 1894, * for canals and reser-. 
voirs, relating to the notation to be inva in red ink across the face of 
the certificate issued upon any entry apparently subject thereto, that 
the same is allowed, subject to the right of way of the road, or the canal | 
or reservoir. The ag catios on township plats and tract Books should 
be.made as heretofore. 

It will be observed that the decisions above noted do not refer to 
eases where right of way has been granted under special acts. Tn the 
current annual report of this office will be found a Jist of approved - 
rights of way in which are designated the cases where the grant has 
been made under special acts. See pa ges 266 and 267 report of 1895. 

Very respectfully, — 
8. Ww. LAMOREUX, 
Commissioner. 

Reapiteis 3 

Davip KR, FRANCIS, 
Secretary. 


STATE SELECTIONS—MINERAL LANDS. 
CIRCULAR. 


“DEPARUMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, | 
Washington, D. C., November a7, 1896. 


| agen. ana Receivers, United States Land Offices. 


' Srks:.Hereafter where the lands selected by the States, under their 
grants, are within a mineral belt or proximate to any mining claiin, the 
State will be required to file with the local land officers, with each selec- 


tion list, a satisfactory non- mineral affidavit, covering each legal subdi-. — - 


- vision, of land selected. If any of the lands selected are found, upon 
examination, to be within a township containing any mineral entry, 
claim or location, you will at once notify the proper State officer as to 
the specific tracts, and require him to at once publish notice in some 
newspaper of general circulation (to be designated by you) within the 


*See 14 L. D., 338, and 18 L. D., 168, for these circulars. 
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vicinity of said lands, setting forth that the State has applied for the 
lands designated, and has filed lists for the same in your office, that 
said lists are open to the public for inspection, and that a copy of the 
same by descriptive subdivisions has been conspicuously posted in your 
office for inspection by persons interested, and the public generally; 
and that you will receive protests, or contests, within the next sixty 
days for any of said tracts or subdivisions of land claimed to be more 
valuable for mineral than for agricultural purposes. | 

At the expiration of the sixty days, you will make full report to this 
office as to any protests or contests, or suggestions as to the mineral 
character of any of such lands, ogeuers with any information you may 
have received in regard thereto. 

You will also notify the proper State officer that a failure to make 
the required publication within thirty days will result in the cancella- 
tion of the selections referred to, upou the same being reported to this. 
office. 

The notice will be published once a week for ten consecutive weeks. 

The original lists, with proper notations as to the lands within min- 
eral townships, will be duly forwarded to this office, without awaiting 
the publication of notice, that proper action may be taken in respect to 
the remaining lands. 

Circular Instructions of July 9, 18094 (19 L. D., 21), so far as the same 
are made applicable to State selections, are accordingly modified. 


Very respectfully, 
S. W. LAMOREUX, 
‘Commissioner. 
Approved, 
Davyip R. FRANCIS, 
Secretary. 


—<$<<$<$——— 


SUMNER «,. ROBERTS. 


Motion for review of departmental decision of August 21, 1896, 23 
L. D., 201, denied by Secretary Francis, December 3, sala 


STATE SELECTIONS—CERTIFICATION—ACT OF AUGUST 3, 1854. 
THE STATE OF OREGON. | 
Under the provisions of the act of August 3, 1854, the certification of lands under 
the agricultural college grant, that in fact passed uuder the swamp grant, is of 
no operative effect. 

Secretary Francis to the Commissioner of the General Land Office, Decem- 
. ber 3, 1896, | icc ee) 
Tam in receipt of your office letter “KD of the 26th ultimo recom- 


mending the revocation by this Department of its approval of so much 
of Oregon swamp land list No. 4, approved April 24, 1882, as embraces | 
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or relates to the i 4 lots 5, 6, 7,8 and the SE 4 of SW 4 of Sec. 28 and 
- lots 6, 7, 8, 9, 10; Si 4 of NE 4 4; SE 4+ and SH 4 of Sw 4 of Sec. 32, 
~ all in Tp, 33 S., R. 19 K., Willamette needa in said State. 

It appears that under date of Januar y 23, 1874, there was approved 
to the State of Oregon, under the aeticultaral college grant of July 2, 

1862 (12 Stat., 503), a list including the tracts above described. 

‘The governor of the State of Oregon, who was apprised of the con- 
- flict in the two grants, has informed the Department that the State has 
sold the lands as Swamp lands for $1.00 per acre, the statutory price; 
that the legal price of agricultural college land is $2.50 per acre, and 
he requests that said approved list No. 4 be permitted to remain intact 
and that the approval of list No. 1 of said agricultural college grant, 
i so far as it relates to the tracts in question, be allowed to stand and 
that the State be allowed to select other lands in lieu thereof. 

You state that inasmuch as the approval and certification of the lands 
under the agricultural college grant has the force and effect of a patent, 
that you are of the opinion that such approval was a determination that 
the tracts were not swamp land, and hence you make the recommenda. 
tion above stated. 

In the case of English v. Leavenworth, Lawrence and Galveston 
Railroad Company, decided by the Department October 3, 1896 (23 L. D., 
343), it is held that the certification of land under a silrond grant in 
accordance with the provisions of the act of August 3, 1854 (10 Stat., 
346; sec. 2449 R.8.), is of no operative effect if the land in fact was 
Second by the grant, or did not pass under the grant. The question 
then presents itself whether the certification by this Department on 
- January 23, 1874, of these lauds to the State of Oregon under the agri- 
cultural collage grant of July 2, 1862, had the effect stated _in your let- 
ter. The act of March 12, 1860 (12 Stat. <o) extended the provisions of 
the swamp land act of September 28, 1850 (9 Stat., 519) to the States 
of Minnesota and Oregon. This Desarcnent has: held so frequently 
that reference to authority is unnecessary that. the act of September 28, 
1850, was a present graut, vesting in the state from the day. of its date 
the title to all the swamp and overflowed land then not sold and requir- 
ing nothing but the determination of boundaries to make it complete 
That being true it is evident that the act of March 12, 1860, supra, 1s of 
the same character, and from the date of its passage vested in the State 
of Oregon the title to all the swamp lands within itslimits. It follows, 
therefore, that the lands in question, being evidently of that character, 
passed to the State under that grant, and hence could not have been 
passed under the agricultural college grant of July 2, 1862, supra. _ 

I am therefore of the opinion that the request of the governor of the 
State of Oregon should be complied. with to the extent that swamp land 

list No. 4 including the tracts above described, should remain intact, 
and list No, 1 under the agricultural college grant of July 2, 1862, be 
canceled as to said tracts, and that the State be advised of this action. 


4G? DECISIONS RELATING TO THE PUBLIC LANDS. 


BRAMWELL v. CENTRAL AND UNION PaciFid RAILROAD COMPANIES. 


Motion for review of departmental decision of October 3, 1896, 23 
L. D., 326, denied by Secretary Francis, December 3, 1896. 


SOLDIERS ADDITIONAL HOMESTEAD-—LANDS SUBJECT TO ENTRY. 


BARBOUR vw. WILSON ET AL, 


The validity of a soldier’s additional homestead entry j is not affected by the fact that 
it is made for the benefit of another. 

The amendment of sections 2289 and 2290 R.8., by the act of March 3. 1891, does 
not authorize entry under the homestead law of lands included within the limits 
of an incorporated town. 


ee Francis to the Commissioner of the General Land Office, Decem- 
(T. H. LA) | | ber 3, 7896, | (A. B. P.) 


The land involved in this case is the N. 4 of the SW. + (lots 5 and 6), 
- section 24, T,8 N., R. 8 H., Helena, Montana. The controversy dis- 
closed by the necord sppearS to be the sequel of the case of McGregor 
et al. v. Quinn, decided by this Department April 5, 1894 (18 L. D., 368), 
wherein Sioux half-breed strip location, made by one William L. Quinn, | 
for the land in question was acd A. motion for review of said 
decision of April 5, 1894, was denied October 10, 1894 (19 L. D., 295). 

The record shows that prior to the date of said decision of April 5, 
1894, the Castle Land Company became the transferee of the land in 
question by deed of conveyance executed by one Messena Bullard, its 
attorney, to whom the land had been conveyed by Quinn the day after 
his serip location was made; and had sold and conveyed by deeds of | 

‘general warranty, to appellant and various other parties, a large num- 
ber of town lots from said land, the title to which necessarily failed 
upon the cancellation of said scrip location. That thereupon a number - 
of suits were brought against the company in the local courts, by appel- 
lant and other lot grantees, for the purpose of recovering back the 
money paid by them on account of their lot purchases, on the ground 
of said failure of title. 

It further appears that on October 30, 1894, just twenty days after 
the denial of said motion for review in McGregor ef al. v. Quinn, the 
defendant William Wilson, a resident of Marshall county in the State 
of Illinois, appeared at the local office, accompanied by W. E. Moses, a 
professional land scrip broker of Denver, Colorado, and 8. W. Lang- 
horne, the attorney for the Castle Land Company, and filed his applica- 
tion to make soldier’s additional homestead entry for the land. After. 
soine delay, caused by the transmission of the application papers to 
your office for examination, and their return, Wilson’s entry was finally 
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allowed January 22, 1895. Hight days thereafter he and his wife exe- 
—euted, before a justice of the peace in Marshall county, Ilinois, a deed 
conveying the land, for the stated consideration of one dollar, to°said 
W. E. Moses, and five days later, said Moses and his wife executed a 
deed before a notary public of Arapahoe county, Colorado, conveying the 
land to the Castle Land Company for the stated consideration of $800 
cash. Immediately after obtaining said deed from Moses, the company 
proceeded to. set up and did set up its newly acquired title as a defence 
in all the suits brought against it by its said lot grantees, of yrhom 
this. appellant was one. It further appears that op August 2, 1895, 
Arthur P. Heywood instituted a contest against the said Wilson entry 
upon the alleged ground that the same was made in the interest of the 
Castle Land Company under a previous agreement by the entryman to 
convey the title acquired, to or for the use of the company, and was 
therefore fraudulent. | 

On August 30, 1895, Heywood filed au wppliontion to amend his 
affidavit of ee by adding thereto the charge that the land in 
question, when Wilson’s | 
said application and entry were made, was, and now is within the limits of a town 
incorporated under the laws of the State of Montana, namely, the town of Castle, 
Montana. ; | | 

The proposed amemannets was aieailorred by your office etaber 28, 
1895, for the stated reason that the same presented — | | 

a charge, which, if true, would not of itself require the cancellation of the homé- 
_ stead entry hare involved, & 

A hearing had. been previously ordered upon the original charge, and — 
the samhe was now proceeded with, and was finally concluded in Novem- 
ber 1895, Notwithstanding the disallowance by your office of the said 
proposed amendment, evidence appears to have been introduced by the 
contestant upon that, as well as upon the original charge. The entry 
was defended by the Castle Land Company but its evidence was con- 
fined to the issue raised by the original ot of contest. Neither 
Wilson nor Moses appeared. . 

The local officers found for the defendants and recommended the 
dismissal of the contest. On February 13, 1896, the contestant filed a 
waiver of his right of appeal. Thereupon Govnce H. Barbour filed his 
application to intervene as a party in interest, accompanied by an 
appeal from the decision of the local officers. The application was 
denied by your office, and the appeal disallowed on the ground that 
Barbour had no such interest as entitled him to the right of appeal. 
He again appealed but your office declined to entertain or recognize - 
his appeal, and he thereupon. filed in this Department his application 
for certiorari, which on July 1, 1896, was allowed (23 L. D., 12), where- 
upon the papers in the case were duly transmitted, and ar e now before 
me for consideration. | ? 
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Both the alleged grounds of contest are insisted upon in Barbour’s 
appeal, namely: 

1. That the Wilson entry was made in the interest and for the penent 
of the Castle Land Company, and 

2, That at the date of the entry the land was within the limits of an 
incorporated town. _ 

The first ground your office held was not sustained by the eraenes, 
As to the second it appears that by your direction the municipal. 
authorities of the town of Castle were notified to file aly objections 
they might have to the allowance of the Wilson entry, and that on 
January 5, 1895, the certificate of the mayor was filed setting forth 
that the land in question was not then and never had been occupied for 
the purposes of trade and business, and. that the authorities of the 
town would not interpose any objection to Wilson’s entry. This, your 
office, on May 11, 1895, held to be sufficient evidence of the fact that 
the land was subject to homestead entry, and presumably for that rea- 
son, the said proposed amendment to the original affidavit of contest 
was afterwards disallowed as stated. | 

In my judgment the record clearly shows that Wilsoi’seiiey was 
made for the benefit of the Castle Land Company. As soon as the 
final action of the Department in the former case of McGregor et al. v. 
Quinn was made known, the said company, through its agents, went to 
work to procure title to the lands by some other means. To accomplish — 
that purpose the services of said land scrip broker Moses, were pro- 
cured, and through him Wilson was brought to the local office from his 
home in Iflinois in order to present the disguise of a personal entry. 
Immediately after making his entry Wilson conveyed the land to 
_ Moses, and Moses thereupon conveyed to the Uastle Land Company, — 

It is perfectly apparent from the evidence either that Wilson’s right 
to make soldier’s additional entry was purchased by the company 
- through the land scrip broker Moses before the entry was made, or 

there was an understanding and agreement between Wilson and the 
company’s agents whereby the land was to be conveyed after entry for 
the company’s benefit. ‘The so-called personal entry by Wilson was 
but an attempt to disguise the real purpose of the transaction. — 

It has been repeatedly and uniformly held by this Department that. 
the right to make soldier’s additional homestead entry is not assigna- 
ble, but is a personal right to be lawfully exercised only by and for the | 
benefit of the soldier. See Cleveland e¢ al. v. North e¢ al. (16 L. D., 
484); Paulson v. Owen (15 L. D., 114); John M. Walker (10 L. D., 354); 
and also the circulars and ‘ioaisiens: cited in the last named case. It 
seems clear that the entry in question was made in violation of: these 
repeated and uniform rulings, and but for the decision of the supreme 
court in the recent case of Webster v. Luther (163 U.S. » 331), the same 
would have to be eanceled as fraudulent. _ | 

In that case, however, the court held ras the right to make soldier’s 
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additional entry, given by section 2306 of the Revised Statutes, was 
without restriction, and therefore assignable.and transferable; thereby 
establishing as the law; a doctrine directly the reverse of that so long 
followed by this Department, as Shown by the cases cited. If the right 
itself is assignable I can. see uo reason why an entry may not be made 
by the possessor of the right for the benefit of another; for that would. 
be simply another means of accomplishing practically the same result. 
In view, therefore, of the doctriue thus announced by the supreme 
court, ieee decision is to be taken ag settling the law on this subject, 
it follows necessarily that said first or original ground of contest is 
without merit, and even though sustained by the evidence as shown, | 
it cannot affect the validity of the entry in question, and the same, if 
without objection in other respects, must be allowed to stand. | 
~ The evidence introduced by the contestant upon the charge that the 
land is within the limits of an incorporated town, and therefore not 
subject to homestead eutry, however, is to the effect that the town of 
' Castle was duly incorporated under the laws of: Montana in the year 
1891, and that the land here in question is within the corporate limits 
of that town. On this question the defendants did not introduce any 
evidence, presumably for the sufficient reason that your office had 
declined to entertain. the charge as a part of the contest. a 

There can be no question that prior to the repeal of the “ laws 
allowing pre-emption of the public lands of the United States” (act of 
March 3, 1891, 26 Stat., 1095), “lands included within the limits of an 
‘incorporated town” were not subject.to pre-emption or homestead entry _ 
(Revised Statutes, Sees. 2258, 2289; Root v. Shields, 1 Wool.,340; U.S. 2. 
Schurz, 102 U.8., 278, 401; 'Elarer v. Grand Junction, 15 I. 'D. 124), 
Lands so situated were recored from pre-emption or homestead entry, 
not by the judicial or legislative act incorporating the town, but 
by the pre-emption and homestead laws themselves, and no action of 
or proceeding by the municipal authorities of the town could have 
affected them in any manner. The consent of the town as given in this 
’ case, therefore, could not have operated to relieve the tract in question: 
- from its state of reservation under the law as it formerly stood, and 
thereby making it subject to to Wilson’s entry. | 

It is claimed by the defendant company, however, that under sec- 
tions 4 and 5 of said act of March 3, 1891, which repeals the pre- emption — 
laws, as stated, and amends sce HOnE 2989 and 2290 of the revised stat- 
utes relating to entry of lands under the homestead law, there is no- 
longer any inhibition against the entry of lands within the limits of an 
| incorporated town, as a homestead. This contention is based upon the 
facts that such inhibition was originally stated in terms in the pre- 
emption law only (section 2258 R. 8.), and was afterwards carried: into 
the homestead law (section 2289 R. 8.), simply by designating the lands 
_ subject to entry under that law, to be “unappropriated public lands” 

upon which a pre-emption claim way have been filed, or which was a the 
iolvou 23 <-. 30 
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time subject ar pre- ‘noon and that in the homestead law as amended 
by said act of March 3, 1891, there is no reference to the pre-emption | 
law or to lands subject to pre-emption; the claim being that by reason 
of this omission from the homestead law, as thus aménded and re- 

enacted, lands within the corporate limits of a town are no longer 
exclud ad from homestead entry. I do not think the contention is sound. 

It will readily be seen that the repeal of the pre-emption law of itself 
necessarily required the amendment of the homestead law im the 


particular stated. It would have been absurd for Congress, after 


repealing the pre-emption law, to have left in the homestead law the 
reference to “land subject to pre-emption.” Ido not think it follows 
from said amendment, however, that lands within the limits of an 
incorporated town may now be entered under the homestead law. I 
cannot believe that such was the intention of Congress. It might just 
as well be contended that lands on which are situated known salines 
or mines—certainly the former—are subject to homestead entry under 
the amended law, for the reason that such lands embraced: one of the 
exceptions in the repealed pre-emption law, and no reference thereto 
is contained in the amended homestead law. The purpose of Congress 
in making the amendment is apparent, and I do not think a broader 
scope should be given the amended law than that purpose warrants. 
Moreover, as the law now stands it is ouly “‘unappropriated public 
lands” that ore subject to homestead treaty, and I do not think that 
lands included within the limits of an incorporated town can be justly 
held to come within that category. It would not be in accord with a 
sound public policy to allow the acquisition by homestead entry, of 
lands so situated, and thereby likely largely enhanced in value. More- 
over the Scatlement and occupancy of such lands for purposes of trade 
and business or their use for townsite purposes could, and most likely — 
would, be seriously interferred with if such were the law. 
_ My conclusion therefore is that the amendment of sections 2259 and 
2290 of the revised statutes, by said act of March 3, 1891, does not 
authorize the entry under the homestead law of lands included within — 
the limits of an incorporated town. 
- Inasmuch however as the defendants without fault of their own age 
never been heard upon this question, it is proper that time should be 
allowed them to be so heard if they desire it. You will therefore allow 
them thirty days within which to file an application for a further hear- 
ing upon this question, and if said application be filed, and the same 
presents a denial under oath of the showing made by defendants’ evi- 
dence, you will order a hearing to determine that question. If no such 
application is filed within the time allowed, the entry of Wilson will be 
canceled, 
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HANCE EF AL. v. CIFY OF GUTHRIE. 


Motion for review of departmental décision of August 12, 1896, 93 
L. D., 196, denied by Secretary Francis, December 3, 1896, 


PAYMENT—EXTENSION OF TIME—-COMMUTED HOMESTEAD. 
ANNA E. Wut. 


An extension of time in which to make payment on a commuted homestead entry is 
not authorized by the joint resolution of September 30, 1890, nor by the act of 
July 26, 1894. 

Secretary Francis to the Commissioner of the General Land Office, Decem-— 

(1. B.D.) ; ber 3, 1896. oo — (J. L. Mo.) 

Anna E. White has appealed from the decision of your olfice, dated. | 

September 25, 1895, rejecting her application. for extension of time in: — 

~ which to nae payment in commutation of her homestead entry, made: 

September 22, 1892, for the E. 4 of the SE. 4 of Sec. 21, and the W. 4 

of the SW. 4 of Sec. 32, T. 24.N., R. 1 E., Seattle: land district, Wash- 

ington. : 

‘The proof shows residence on dis land since February, 1893; ‘fourteen 


acres of the land slashed, and four acres under cultivation for two sea 
"sons; the improvements are valued at $1,850, : 


| Your office held that the act of September 30, 1890 (26 Stat. 684), was 
‘not applicable to the case, inasmuch as the applicant did not allege a 
failure of CRORE as a reason for her failure to make payment for the. 
land. 
She has appealed to the nasatnenk contending that relief can prop- 
erly be extended under the act of July 26, 1894 (28 Stat., 123), extend- _ 
ing for one year ‘“‘the time for making final proof and payment for all 
lands located under the homestead and desert: land we of the United 
States,” 

The time within which this entrywoman is required by law to make 
final proof and payment of fees and commissions does not expire until 
September 21,1900. If she chooses to pay for the land and obtain title 
thereto before that date, she does it at her own election. To hold that 
the act of September 30, 1890, was intended to apply to any case of 
homestead commutation would be to impute to Congress the doing of 
& vain thing (Stillman B. Moulton, 23 L, D., 304); and the same is true 
of the act of July 26,1894. If she does not wish or is not able to pay. 
_ for the land in question under the commutation clause of the homestead 
act, her remedy is in her own hands—she need. not commute. 

nie application will be denied upon the ground herein indicated, and: 
her commutation proof a without prejudice to her rights under . 
the homestead law. | —_ 
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RAILROAD LANDS—ACT OF JANUARY 13, 1881. 
Moores v. KELLOGG. 


An indemnity selection, made for the protection of one s whose claim under the public 
land laws bas been rejected on account of the railroad grant, and who is conse- 
quently seeking title through the company, operates to reserve the land, while 
subsisting, from other disposition, and if finally canceled, the osounadt. of the 
land under the company’s license is entitled to the tight of purchase under the 
act of January 13, 1881, if otherwise within its terms. 


Secretary Fraancis to the Commissioner of the General Land Office, Decem- 
Clty | ber 3, 1896, 7 OB, WW. ©.) 


. The case of Mattie Moore v. Norman A. M. Kellogg, involving the 
E.4of the NW. 4, and lot 1,.Sec. 29, T. 4 N., R. 19 W., Los Angeles 
land district, California, is again before this Department upon appeal 
by Kellogg trom your officé decision of J anuary 16, 1895, rejecting his 
application to purchase the above described tract under the ‘DLOvaTIOUs 
of the act of January 13, 1881 (21 Stat., 315). 

This land is within the indemnity te of the grant made by the 
act of March 3, 1871 (16 Stat., 579), to aid in the construction of. 
the braneh line of the Southern Pacific Railroad. It is also within 
the primary limits of the grant of July 27, 1866 (14 Stat., 292), to aid 
in the construction of the Atlantic and Pacific Railroad as shown by 
the map of definite location filed March 12, 1872. | 

Mattie Moore tendered homestead application August 10, 1888, COV- 
ering this land; which application was rejected on the gr ound that the 
tract was covered by the indemnity selection made by the Southern 
Pacific Railroad. Company, list No. 5, filed May 25, 1883. 

The case aristug upon this application was duly nie doeniad before 
this Department, resulting in the decision of November 29, 1890 (11 
L. D., 534), in which it was held, that lands within the grant to the 
Atlantic and Pacific Railroad Company are expressly excepted from 
the grant to the Southern Pacific company, and that the act of Con- 
gress forfeiting certain lands granted to the former company, confers 
- no right upon the latter to select the lands. This decision ordered the 
cancellation of the selection by the Southern Pacific company, and that 
Mattie Moore be allowed to enter the land under her application on. 
showin g compliance with the provisions of the homestead law. 

The mouth following said decision, to-wit, December 20, 1890, Kel- 
logg tendered his application. to parohose these lands under the pro- 
visions of the act of January 18, 1881 (supra), and applied for a hearing 
in order to determine the conflicting claims of himself and Moore, which 
was, duly ordered; and on January 9, 1891, the local officers rendered 

a joint opinion holding for cancellation the homestead entry of Moore 
and allowing the application of Kellogg as applied for. Moore there- 
upon appealed to your office; said appeal resulting in your office deci- 
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sion of May 16, 1892, which affirmed the recommendation of the local 
officers. Moore further prosecuted her case to this Department, her 
appeal being considered in departmental decision of October 5, 1893° 
(17 L. D., 391), in which it was held, that the act of January 13, 1881, 
applies a to settlers npon lands. of the railroad for whose bene at the 
land is withdrawn, and that the act of July 6, 1886, forfeiting the grant 
to the Atlantic and Pacific Railroad Company, did not give the South- 
ern Pacific Company any tights to lands so for feited and lying within — 
its indemnity limits. ~ 
‘Your office decision was therefore reversed, Moores Bey permitted 
to remain intact, and the application to purchase tendered by Pe 
awas denied. | 
A motion was filed for the review of said decision, which was con- 
sidered in departmental decision of December 4, 1894 (19 L. D., 446), 
In this motion it was claimed that theland here in question was excepted - 


- from the grant to the Atlantic and Pacific Railroad Company by reason 


of the fact that at the date of filing the map of definite location of said 
Atlantic and Pacific Railroad opposite the land in question, the same | 
was included within the original limits of the survey of the Sespe. 
rancho Mexican graut, from which it was finally excluded upon the sur- | 
yey and patenting of said grant Mareh 14, 1872, which was subsequent 
to the definite location of said Atlantic and Pacific Railroad sOppeEe | 
this land. _ 

As this fact was not presented j in the reeord helene soneiiles ed by this 
Department, and as the record then before the Department did not. 
disclose sufficient facts relative to said Mexican claim on. which to 
adjudicate the question as to the effect of said Mexican grant upon the — 
. grant for the Atlantic and Pacitic Railroad, the matter was returned to — 
your office and you were directed ‘to investigate the matters set np.in 
said motion relative to said Mexican grant, to the end that the case 
might be adjudicated, Jt is under this order that the case was again 
considered in your office decision of January 16, 18955 from which the 
_ present appeal is taken. | 7 

Said. office decision states, that fie: tracts here involved 
were included in the Sespe rancho tract, No, 2, according to the survey approved by: 

_ the surveyor general June 17, 1868, but were excluded from said raneho according to 
the survey of said claims approved by the surveyor general December 5, 1871, and | 
subsequently approved by this office, and upon which survey patent issued March 14, 
US 12 che as Said Sespe rancho may be properly placed under what is described by 
the United States supreme court, in the case of the United States v. McLaughlin (127 
_ U.S., 428), as a grant of quantity, as to one or more leagues, “within a larger tract 
described by outside boundaries, where the donee is entitled to the quantity speci- . 
_fiedandnomore. At the date of filing of the map of definite location of the Atlantic 
and Pacific Railroad, March 12, 1872, the tracts in question were excluded from the 
survey of said private claim and were not excepted from the onerauien of the grant 
to the company. ; ; 

When it is remembered that ane tract was inchided within thie survey | 

first. made and approved by the surveyor general, on June 17, 1868, 
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there may be some question as to whether the reservation created by 
said survey would not continue until the final approval by your office 
of the second survey, which excluded this tract from the grant. 

For the disposition of the several applications by Moore and Kellogg, 
however, I deem it unnecessary to decide the question as to the effect 
of the reservation under the first survey after the approval by the sur- 
veyor general of the second survey and before the final approval of oe 
survey by your office. | 

It is shown in this case that on Febr uary 10, 1879, Kellogg made tim- 
ber culture entry for lots 2,3, 4 and 5, and the SE. 4 4 of the NW. 4 of 
sald section 29, which site was esnoclea by Beesion of your office 
dated April 20, 1880, in which it was held, that said tracts were excepted 
from the grant to the Atlantic and Pacific Company because within the 
claimed limits of the said Sespe rancho at the date of the definite 
‘location of that road; and being within the indemnity limits of the 

Southern Pacifie Railroad, that they were subject to selection by that 
company. 

On February 24, 1880, Kellogg had also made a homestead a 
covering the N.$ of the NW. 4 of said section 29, which entry was can- 
eeled, as to the portion of thie. land here in controversy, by your office 
decision of June 15, 1881, for conflict with the right of selection in the’ 
Southern Pacific igaipoad Company. . 

These decisions, adverse to his several entries, appear to have been 
accepted by Kellogg, who thereupon applied to the Southern Pacific 
Railroad Company to purchase the land, and received. due acknowledg- 
ment from said company of his application to purchase. | 

On May 25, 1883, the said company made selection of the land here in 
question. rete gg remained in posession of these lands, making valu- — 
able improvements thereon, and was so in possession of the lands when 

Mattie Moore first applied to enter the same on August 10, 1888. As 
before stated, upon her application the company’s selection was ordered 
canceled in departmental decision of November 29, 1890 (supra), and 
the following month Kellogg, having exhausted his rights under the 
general land laws, applied to purchase the tract under the provisions 
of the act of January 13, 1881 (supra). Said act provides: | 

Be it enacted by the Senate and House of Iepresentatives of the United States of America 
an Congr ess assembled, That all persons who shall have settled and made valuable and 

permanent improvements upon any odd numbered section of land within any rail- 
road withdrawal in good faith and with the permission. or license of the railroad 
company for whose benefit the same shall have been made, and with the expectation 
of purchasing of such company the land so setiled upon, which land go settled upon 
and improved, may, for any cause, be restored to the public domain, and who, at the 
time of such restoration, may not be entitled to enter and acquire title to such land | 
under the pre-emption, homestead, or timber culture acts of the United States, shall 
be permitted, at any time within three months after such restoration, and under such 
rules and regulations as the Commissioner of the General Land Office may prescribe, 
to purchase not to exceed one hundred and sixty acres in extent of the same by 1 egal 


subdivisious, at the price of two dollars and fifty cents per acre, and to receive pat- 
ents therefor. | 
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_. Admitting that the reservation on account of the Sespe rancho did 
not serve to except the tract here in question from the Atlantic and 
Pacific grant, and that consequently. the same was not included in the 
withdrawal order of your office for indemnity purposes on account of 
- the Southern Pacific grant, which, however, was in violation of law, 
yet the decision of your office recognized the right in the Southern 
Pacific Railroad Company to make selection of this land. And acting 
thereon, Kellogg applied to the company to purchase the land; and for 
his protection selection was duly made, which selection ponmainnd of 
record from 1883 until ordered canceled by departmental decision of 
November 29, 1890. | | | 

It has been repeatedly ruled by this Department that a pending 
indemnity selection excludes the land covered thereby from entry and 
bars other disposition of the land. (Rudolph Nemitz, 7 L.D., 80; 
Northern Pacific R. R. Co. v. Halvorson, 10 L. D., 15; Simser v. South. : 
ern Minnesota Ry. Co., 12 L. D., 386; Darland i Not. Pac. R. BR. Co., _ 
12 L. D., 195.) 

This hone so, it must be held that this land was reserved qasie the 
years it was covered by the indemnity selection, and upon the cancel- 
lation thereof was restored to general disposition. This would seem to 
be sufficient to meet the requirements of the act of 1881, independently 
of the question as to whether the land was ever tncladed] in any formal © 
withdrawal, and the land must therefore be held to be subject to Kel- 
_logg’s application tendered in December, 1890. This is in nowise in 
conflict with the holding in Roeschlaub v. Union Pacific Ry. Co. (6 L. 
D., 750), for there the land applied for was within the primary limits, 
in which the right attaches without regard to the listing of the land 
by the company. . Here the tract is within the undeminity lnatte, in 
which no right is respected prior to selection. — | 

The act of 1881 is a remedial statute and should therefore be liber-_ 
ally construed to provide the remedy, viz: the protection of those in 
possession of lands, reserved as railroad lands, under license from the . 
company, where the company’s claim fails and the party is not quali- 
fied to enter the lands under the general land laws. 

It is disclosed by the record and recited in the first part of this opin- 
ion, that Kellogg first sought to enter this land under the homestead 
and timber culture laws. 

His entries were canceled because the lands were held to be reserved 
for the Southern Pacific Railroad Company. He continued in the pos: 
session and improvement of the lands, amended his homestead to cover 
other lands; and Bought title, through the company, to the lands here 
in question. 

For his protection the company made due selection of the land, which | 
selection, after being of record more than seven years, was enceled. 

and Kellogg is again forced to look to the government to protect him in 
his possession and improvements. Surely the act of 1881 was designed 
to protect such persons. g 
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Departmental decision of October 5, 1893, is therefore recalled and 
vacated, and Kellogg will be permitted to complete his purchase as 
applied for, and thereupon Moore’s entry will be canceled. 


CONTEST—QUALIFICA TIONS OF CONTESTANT. 
McEVERS 0, JOHNSON. 


In a contest wherein the contestant alleges a superior right in himself to the land, 
it is incumbent upon him to establish his qualifications as an entryman. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
ie da) : ber 8, 1896.  (B. M. R.) 


This case daveines the S. 4 of the NW. 4, Sec. 5, 1.6 N., Bo W., 
Guthrie land district, Oklahoma Territory. 

On the 25th day of April, 1889, George P. J ohnson made homestead 
entry for the above described tract, together with the N. 4 of SW. 4 of 
the same section, township and range. 

On the 20th ae of July, 1889, Theo: L. McEvers aigae application 
to enter the NW. 4 thereof, and filed his affidavit of contest against 
the entry of Johnson as follows: 7 : 


Before United States Land Office, ) 
Guthrie, Indian Territory, 
Purcell, Indian Territory. 6 


Before me, L. C. Gossett, United States Commissioner for Eastern District of Texas, 
personally appeared before me Theodore L. McEvers of Purcell, Indian ‘Territory, 
who being duly sworn upon his oath deposes and says he is well acquainted with the 
land embraced in H. A. No, 123-made by George P. Johnston, April 25, 1889, for ahe 
S. 4 of NW. Z, Sec. 5, 7.6 N., R. 1 West, Indian Meridian. 

That your affiant settled apon said land legally and in good. faith April 22, 1889, 
after 12 o’clock, noon. 

That at the time of his settlement and establishing a residence on said land no 
other person than himself had made residence or any settlement thereon or claimed 
any interest therein. 

That your affiant has had a idatiaows residence on said land since he made settle- 
ment April 22, 1889, and has raade valnable improvements thereon. 

That defendant George P, Johnston well knew your affiant was a prior occupant 
of said lands, and bad a prior right thereto at time he filed H. A. No. 123 as aforesaid. 

That for a long time after your affiant made residence on Jand above described 
defendant George P. Johnstou was claiming other than the land ‘in controversy. 

That defendant is not a qualified homesteader under homestead Jaws and act of 
Congress approved March 2, 1889, and these facts your conlestant is ready to prove 
at such time as may be named by the Register and Receiver of the United States 
Land Office at Guthrie, Indian Territory. | . 

Wherefore your affiant asks that a time may a set for a hearing in said case, and 
that your affiant be permitted to prove the above with other facts why the said 
HL A. No, 123 made by George P. Johnston, April 23, 1889, be canceled and forfeited 
to the United States on your contestant. paying the expenses. of the hearing of 
said cause. 


( Signed) | THEODORE L. McEVERs. 
Subscribed and sworn to before me this 17th day of } May, 1889, 
(Signed) | / iL. C. Gossert, 


(SEAL) _ OGnited States Commissioner. ° 
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Also appeared at the same time and place Elbert P,. Scott and William s. McEvers | 
who being duly sworn say that they are acquainted with the above described land 
and have heard read the above affidavit and have personal knowledge that the facts’ — 
stated in said affidavit are substantially true and correct. | 

X. Exsert P. Scorr. 
X. Winiram §. McEvers. 


- Subscribed and sworn to before me this 17th oe of May, 1889. 
(Signed) - * , iL. C. Gosserr, 
United States Commissioner. 


Filed July 20, 1889. 


- It will thus be seen that the two material charges contained in this 
affidavit were the prior settlement on the part of McHvers and the dis- 
qualification on the part of George P. J ohnson, the defendant. | 

Upon the issues thus joined the case went to trial, 

The local officers decided that McEvers was the prior settler and 
recommended the cancellation of Johnson’s entry as to the tract in con- | 
troversy. | 4 

On February, 19, 1895, your omiee affirmed. the action of the local 
officers. 

On March 26, 1896, this Department: following the careueueaee: 
sions of your office and the local office, affirmed your action. | 

On June 9, 1896, the case being before the Department upor review, 
it being alleged that in the affidavit of contest filed by McEvers and 
in the evidence contained in the record there was nothing to show that 
McHvers was ‘a qualified settler upon the land, it was held— | 

It'‘is ‘not asserted in the papers filed to obtain a motion for review that in fact Mc- 
Evers was disqualified as a settler, and in the absence of such affirmative assertion 
by the petitioner, the Department would not be justified in granting the review. 
‘Ifthe petitioner is prepared to make any showing of the disqualification of McEvers | 
the Department will then entertain une question of review of the deci com- 
plained of. 

On September 1, 1896, a decision was rendered enierba aie. the 
motion, it appearing that | | 
the affidavits of Wm, W. Ansley and C. -P. Smith, are fueniehed to the effect that 


McEvers had violated the act and the President’s proclamation opening these lands 
to settlement. 


Counsel for the petitioner urge that 


said affidavit of contest was wholly insufficient i in law to raise any issue upon which 


the homestead entry of said Johnson could be lawfully canceled, nor was there any 
sufficient testimony introduced on the hearing of said cause aoliat would justify the 
cancellation of said homestead entr ve . 


The province of an affidavit. of contest is ‘to state a cause of action. 
The contest on its face alleged two causes of action as has been already 
set Out. Ordinarily speaking, the qualifications of. a contestant do not - 
enter into a case for the Snity must stand or fall upon the rights in the 
entryman. Was the entry made in goed faith? Was the entryman 
qualified at the time of making such entry?) Has he done anything 
since making his entry that must result in a forfeiture of the entry? It 
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follows, therefore, that even though he santas be himself not quali- 
fied the contest would not fail on account of such disqualification. The 
contestant stands in the position of furnishing information to the gov- 
ernment and as the silent third party In all causes before this Depart- 
ment in relation to the-public lands, the government may proceed to 
act upon the information so furnished and can cancel the entry. _ 
But it appears that there is nothing to show that George P. Johnson 
is a disqualified entryman. He is over twenty-one years of age; the 
head of a family; is not the owner of more land than is permitted by 
the statute allowing entries, and did not violate the act opening these 
special lands to settlement, and his entry is canceled in so far as it con- 
flicts with that of McEvers, for the sole reason that McEvers was the 
prior settler upon the tract in controversy, together with the rest of 
the NW.4. Such being the case we are brought to a discussion of a 
different phase of what is the effect of the qualification of the contestant. 
It may-be said in general that where a contest is brought against an 
existing entry by anyone, the only question to be considered is whether 
the entry can stand. This is true of all cases where the- contestant 
alleges no rights in himself, but it is not trne where he does so allege 
superior rights in his own person by reason of any acts.of his, and in 
such cases the contest so initiated is really a suit to try title to land, 
and the questions of disqualification of the entryman are of no more 
importance than those of the qualifications of the contestant. They 


both stand upon the same plane. They both must make a showing of 7 | 


their qualifications and it devolves upon the coutestant to establish his 
qualifications as an entryman under the law. | 

It does not appear that in this case McEvers has made any such 
showing. An examination of page 12 of the record discloses that he 
testifies as to his other qualifications but not that he did not violate the 
acts of Congress and the President’s proclamation in opening the Ter- 
ritory of Oklahoma to settlement. . 
| ‘In the alleged affidavit which accompanied his papers at the time of 
making application to enter this land, prior to the hearing in this cause, © 
it appears that such affidavit was ot sworn to. | 

It does not seem to be just that the entry of Johnson should be can- . 
eeled because of the prior settlement of McEvers, if it be true that 
McEvers was in fact 2 violator of the law pertaining to Oklahoma, 
Territory. 

_ While there is no specie finding npon. the question of the disqualifi- 
cation of Johnson, yet it must be assumed that it was found that he 
was not disqualified, otherwise it would have become incumbent to 
- eancel his entire entry, which was not done. 
_ A number of witnesses depose that they saw McEvers math the 
Territory during the prohibited period, on or near the tract in contro- 
versy. In answer to this, the contestant submits the affidavits of vari- 
‘ous witnesses who testified that during this period the said Mckvers 
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was sick from malarial fever and was confined to his room. The peti- 
tioner further presents the affidavits of others that McEvers was not 
sick during such period, but was daily in attendance of his duties as 
restaurant proprietor in the town in which he lived. The credibility of . 
the two witnesses (Ansley and Smith) upon whose testimony the motion 
for a rehearing was entertained, is attacked; many deponents appearing 
upon either side. The contestant further shows by recent affidavits 
that some of the affiants for the petitioner who deposed that they saw 
the contestant within the Territory during the prohibited period, were 
unworthy of belief, and that other witnesses who testified to the verac- - 
ity of Ansley and Smith did so under a Bisappreneusion of what they 
were signing. 

All of this raises questions of fact which the Department is not at 
present in position to passupon: This can best be done and the truth 
more accurately arrived at, by submitting all of the evidence to its 
course, under the regular anaclanery of the Department. 

The case is therefore remanded to your office, and you will order & 
further hearing to pass upon. ‘questions involved. 


“APPLICATION TO ENTER—RESIDENCE. 
BAKER. BT AL. ”, RAMBO, 


A homestead applicant is not required to establish residence on-the land involved 
pur. to the allowance of his application. 


- Secretar yf Francis to the Commissioner of the ere al Land. Office, Decem- 
(eHedey “4° . ») | ‘ber 3, US96e- 9 ° x (J. L. McC.) 


George EK. Baker and Henry C, Allison hae appealed from the 
decision of your office, dated November 28, 1894, sustaining the action 
of the local officers in dismissing their respective contests against the 
homestead entry of James R. Rambo for the W. 4 of the SE. 4 of Sec. 3, 
and the W. 4 of the NE. 4 of Sec. 10, T. 21, R. 4 EH. , Perry ie district, 
Oklahoma. | 
— . Rambo applied: to make said shy on October 31, 1893; but his 
| application was suspended, and not allowed until. April 24, 1804, 

“On May 2, 1894, Baker ‘filed affidavit of contest aoa so much of 
said entry as embraced the W. 4 of the SKI. 4 of said See. 3, and Allison 
filed affidavit against so much of said claim as embraced the W.4 of 
the Ni. 4 of Sec. 10, alleging in substance abandonment and failure to 
reside upon the tract. Baker alleged settlement and residence since 
November 12, 1893; and Allison since November 8, 1893. 

The local officers, and on appeal, your office, aiamissed said contests, 
for the reason that they do not state suiiciont grounds, if proven, to 
warrant the cancellation of the entry, the same not having been sub- 
ject to contest for abandonment at the time said affidavits were Blea 
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The appellant’s several allege ations of error are in substance included 


in the one which contends that your office erred 


in holding that the defendant was not required to establish his residence on the land - 
involved, pending action on his application to make homestead entry, when the 
record fails to show any reason why his application was suspended. 


In the case of Goodale v. Olney (12 L. D., 324), the a ae held 
that 


Olney was not bound to reside upon the land after the local officers had fainted his 
application, pending final action thereon in your office. Jf an applicant were 
required to reside on the land embraced in his application pending final decision _ 
thereon, lie would, in case of an aclverse decision, lose his labor and improvements 
placed thereon. 7 | 


This doctrine has since been reaffirmed 4 in iti cases of Rice v. Lenz-— 
shek (13 L. D., 154), Hall et al. v. Stone (16 L. D., 199), and many others, 
The decision of your office was correct, and is hereby affirmed. 


a 


- MINING CLAIM—LODE WITHIN PLACER—LOCATION. 


WILSON CREEK CONSOLIDATED MINING AND MILLING Co. v. Mont- 
GOMERY ET AL. 


A lode or vein is not ‘‘ known to exist” within a mining claim from the recorded 
notice of the location thereof, in the absence of a prey discovery of a valuable | 
vein or lode therein. . 
Secretary Francis to the Commissioner of the General Land Office, Decem- 
(1, Ele | ber 8, 1896. | | (fi. B., Jr.) 


In the case of the Wilson Creek Consolidated Mining and Milling 

_ Company v. W. 8. Montgomery e¢ al., the Department-decided September 

11, 1896 (unreported), that the Hall City Placer claim, for which said 

Montgomery and others made Pueblo, Colorado, mineral entry No. 24, 
April 4, 1894, was valuable for placer mining purposes, and did net 
contain within its limits any valuable mineral bearing lode or vein at 
the date of the placer application, May 20, 1893. | | 

Said company has filed a motion for review of this decision, assign- 
ing four grounds of error, none of which contain anything not hereto- 
fore carefully considered here in the case. The third ground of alleged 
error should, however, receive some consideration, both to correct mis- 
statement of fact and an erroneous application of the Case cited therein. 

It reads— . | 

3. In ignoring the third specification of error set up in the appeal from the Com- 
missioner’s decision, which specification is as follows: 

In cach of the lode claims now in controversy, a discovery ana location were made, 
and the certificate of location duly recorded before the date of the placer focation 
and application. ‘Therefore it was error not to hold that the placer applicants must 
be presumed to know that lodes were known to exist- therein at the date of the placer 
application. See Noyes v. Mantle (127 U. S., 348-354), wherein if is held that— 

Where a location of a vein or lode of mineral or other deposits has been made under 
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the law, and its boundaries have been specifically marked on the surface, so as to be 

readily traced, and notice of the location has been recorded in the usual books of 

record within the district, that vein or lode is ‘known to exist” within the meaning 

of that phrase as used in Rev. Stat. Sec. 2333, althongh personal knowledge of the 

fact may not be possessed by the applicant for a placer claim. The information | 
which the law requires the locator to give to the public must be deemed sufficient 
to acquaint the applicant with the existence of the vein or lode. 


Said third specification was not overlooked nor i enored by the Depart- 
ment in its decision. It is embraced in the following paragraph taken 
from the statement, in said decision, of error assigned in the appval— 


- 1, Not to have found en the avtanaes that valuable known lodes were show n to 
exist within the placer limits at date of application. 


An examination of the langnage used by the supreme court in the 
case of Noyes #.. Mantle, supra, in connection with “the law” therein 
referred to, which is found in sections 2318, 2319, 2320 and 2333, Revised 
Statutes, will show that the vein or lode held by the court as “known 
- to exist” was one “valuable” for its mineral deposits, and “known” to 
be such at the date of the placer application. It was only “a vein or 
lode such as is described in section twenty-three hundred and twenty,” 
when “known to exist” within ground claimed as placer, and not 
included in. the placer application, that the statute (2333 R. 8.) excepted 
from the placer patent. See in this connection, generally, as to the 
importance attaching to the use of the words “known” and “valuable” 
in the mining laws, Deffeback +. Hawke, 115 U. 8., pp. 404 and D, and - 
Davis’s Administrator v. Weibbold, 139 Id., 524 and 5), 

. The location which when duly ‘etorded. the court held to be con- 
structive. notice of the existence of a vein or lode, was one “made under 
the law” and meeting, at the time, all the requirements of the law, that 
is, among other things, one made after the discovery within its limits 
of a valuable vein or lode (Sec. 2320 R. 8.). A mere notice standing of 
record of a so-ealled location made regardless of the discovery of a val- 
-uable vein or lode, or of a location long since abandoned, was certainly | 
not the notice which the court held “must be deemed sufficient to 
acquaint the (placer) applicant with the existence of the vein or lode.” 

The proposition that any recorded notice of a so-called lode location 
is conclusively presumptive of the existence of a valuable lode or vein. 
within its limits, as would seem to be the contention of this motion, 
needs, it would seem, in view of the law and the history of mining claims 
and operations, only to be stated to be refuted. In Noyes ». Mantle, 
supra, page 351, the court expressly states: | | 

There is no pretense in this case that, the original locators did not comply with all 
the requirements of the law in making the location of the Pay Streak lode mining 
claim, or that the claim was ever abandoned or for feited, 

It was of such a location that the court very properly used the 1a: 
guage quoted in the motion. No such location, for-any ground within 
the placer limits, was shown to exist at the date of the placer application. 
The motion is denied. _ 
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PRACTICE—APPEAL—ORDER or CANCELLATION. 
MURRAY v. SKAGGS ET AL. 


An appeal will not lie from the action of the Commissioner in canceling an entry - 
under directions issued in a departmental decision that has become final. 


‘Seer etary Francis to the Commissioner of the General Land Office, Decem- 
(I. H. L.). ber 3, 1896. | (A. EB.) 


On d une 13, 1896, your office transmitted an appeal filed by Skaggs, 
one of the parties to the above entitled cause, from the action of your 
office on December 19, 1895, canceling the entry of ne M. McKen- 
zie. The land involved is the SW.+4 of Sec. 32, T. 17 N., RB. 2 W., 
Guthrie land district, Oklahoma, 

The record necessary to an understanding of this appeal is as follows: 

On April 30, 1889, Robert M. McKenzie made homestead entry of the 
land above doseabed. On May 30, 1889, William Skaggs filed a con- 
test against the entry alleging prior Siemens. On August 20, 1889, 
William Murray filed contest charging that both McKenzie and Siag Los 
were disqualified. 

Afier a hearing, the local office, the receiver alone acting, found 
McKenzie and Skaggs disqualified. ‘l’his was affirmed by the General 
Land Office. Skaggs and McKenzie appealed. While these appeals 
were pending, Skaggs filed a motion before the Secretary On rehearing 
of the case. 

On September 7, 1895, the Department denied the motion of Skaggs 
for rehearing without prejudice, and considering the case upon the 
appeals of McKenzie and Skaggs, affirmed your office finding that they 
were-both disqualified. 

On November 22, 1895, the Department denied a motion for review 
filed by McKenzie. 

On December 19, 1895, your office Sreinalvated the last above men- 
tioned decision and canceled McKenzie’s entry. 

On December 27, 1895, your office transmitted a motion for ccheanie 
filed by Skaggs. While this was under consideration, and on January: 
31, 1896, Skaggs filed-an appeal from the action of the Commissioner. 
anceline the entry of McKenzie by letter of December 19, 1895, above 
mentioned. 

On February 10, 1896, the Department denied the motion ot Skage 
for rehearing and now bas before it the appeal from your office aioe 
canceling McKenzie’s entry. 

‘The cancellation of the entry of McKenzie after his motion for review 
had been denied was in accordance with the practice of your office. It 
was not a matter from which he could appeal, as it was substantially — 
but following the directions of the Department. | 
_ The appeal can not therefore be considered, and the same is dismissed. 
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SECOND CONTEST_RES JUDIUVATA. 
GUERTEN v. CHISHOLM. 


An entryman is entitled to be heard on an issue raised as to the qualifications of an 
adverse claimant, though such issue may bLave been tried and determined as 
between said claimant and a third BaEhy in a prior proceeding. 


Secretary Francis to the Commissioner of the General Land Ofte Decem-. 
(I. H. L.) ber 3, 1896, (C.J. G.) 


Under date of June 13, 1896, the attorneys for Archibald M. Chisholm - 
filed a motion for review of departmental decision of April 28, 1896, 
denying his application for a hearing in the above entitled case, involv- 
ing the SE. 4 of Sec. 35, T. 63.N., Ky, 12 W,; oe ene district, Min- 
nesota. 

On June 27, 1896, t the said motion for review was ere 3 and 
the case is again before the Department for consideration. It is | 
unnecessary for the purposes of this decision to repeat here the details 
of the case. The ground for the denial of Chisholm’s application was 
that a second contest will not be allowed upon the same charges. It. 
was held, in view of the fact that the charge in Chisholm’s affidavit 
has reference to the qualifications of Delina Guerten, a matter already 
passed upon aud determined by the Department in the case of Guerten 
». Anderson (295 L. and R., 169), that the question involved i in Chisholm’s ~ 
_ application for a hearing is res judicata. 
Chisholm’s interest was recognized in the secon which passed © 
upon Guerten’s qualifications, and the local officers were instructed 
therein to fix a day for a hearing for the: express purpose of determin- 
ing Chisholm’s rights. It is alleged by Chisholm that the application — 
of Guerten for the land in controversy was not of record in the local office 
at the time he made homestead entry thereof. The fact that he was 
permitted to make entry without specifying that the same was subject 
to Guerten’s: entry, and .subsequently to: commute his said entry to — 
cash, lends force to his allegation. However this may be I’am of the 
- opinion, upon further consideration that Chisholm does not come within 
the technical rules of the doctrine of res judicata. He cannot be held 
responsible for any error that may have been cominitted by the local . 

office in allowing his entry. He. now has an entry of record and cannot 
be deprived of any rights secured thereby without due process of law, 
‘regardless of any question as to Guerten’s qualifications that may have 
been adjudicated at a former hearing between different parties. He 
was not a party to that suit, and his rights have never been: adj udicated. 

The motion for a hearing is therefore granted, and the same is hereby 
_ directed to be ordered in accordance with the rules of practice and the 
' custom prevailing in such matters in your office. — | 
Departmental decision of April 28, 1896, is modified accordingly. — 
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RESIDENCE QUAUIFICATION OF SETTLER—POSTM ASTER. 
GLOVER EF. AL. v SWARTS 


The rule that a postmaster will not be heard to claim residence outside of the delivery 
of his office is not applicable where. it appears that such officer’s resignation has 
been received by the Post Office Department prior to the date of his settlement. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
(I. A. 1.) | ; ber 15, 1886. : | (A. Bi.) 


On September 26, 1893, Benjamin F’. Swarts made homestead entry 
of lots 8 and 4 and the E. 4 of the SW. 4 of Sec. 7, T.26 N., R. 1 E., 
Perry, Oklahoma, and on October 4, 1893, William Carson filed contest 
against the entry alleging prior settlement. On October 6, 1893, John 
'B. Glover also filed contest against the same entry alleging prior set-~ 
tlement. Carson failing to prosecute his contest, a hearing was had on 
March 26, 1894, on the affidavit of Glover. . 

On FE February 21,1895, the local office eammnenaaa that the soneees 
be dismissed. On appeal, your office, on August 6, 1895, awarded the 
entry to Glover on the ground that Swarts was disqualified. Your 
olfice reached this conclusion in words following: : 

It is shown that Swarts was appointed postmaster at Otoe May 3, 1893, and was | 
_ still holding that office at the date of trial and engaged in attending to the duties 
of his office as postmaster at Otoe. .... Even if Swarts was the first settler on 
the land, and established residence thereon prior to the time that Glover did and 
said Glover’s residence was established after Swarts made entry, the controlling 
question is whether a person holding the office of postmaster, to which he was 


appointed before entry, can be allowed to claim residence on the public land beyond 
the limits of the delivery of his office. This is not an open question. 


Your office then held that as section 3631 of the Revised Statutes 
required every postmaster to reside within the delivery of the office to 
which he is appointed, and the land in controversy was not within 
that delivery, that therefore Swarts was disqualified to make entry of 
the same...This holding was based on the principle laid down in the | 
case of Henry C. Hansbrough (5 L. D. pe opclucie g, your office 
found that, _ 


the land covered by Swarts’ homestead entry is not within the delivery of the post-— 
office at Otoe, where he held the office of postmaster when he made his entry and up | 
40 the date of the hearing. Therefore, in view of the decision referred to (5 L. D., 
155), your decision is reversed, Swarts’ entry is held for cancellation, and the riglit | 
of entry i is awarded to Glover. 


From this Swarts appealed, claiming that he was not postmaster at 
the time he made eutry, having resigned and his successor having been 
appointed.  T’o support this Swarts cites the records of the Post Office 
Department. 

‘These records, as certified to by ie Postmaster General, show hat 
| poalane I, Swarts resigned as postmaster at Otoe on Angust 23, 1893, 
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that said resignation was received at. the Depaa ‘tmentat Washington on _ | 


September 1, 1893, and his successor appointed on September 13, 1893. 
The land in poutioverey was opened to settlement and. entry on Sep- 
tember 16, 1898, which was twenty-three days after Swarts had resigned 
and three. days ‘after his successor had been appointed. _ 
Judge McLean, of the United States supreme court, sitting in circuit 
and considering the case of the United States v. Wright (1 MeL. C. C., 
509) and the question as to when an office is terminated, said: __ 


There can be no doubt that a civil officer has a right to resign his office at pleasure, 
-and it is not in the power of the Executive to compel him to remain in office. It is 


only necessary that the resignation should be received, to take effect, and this does” 


not depend upon the acceptance or rejection of the resignation by the President. 


Applying this ruling to the case under consideration, it is quite clear - 
that Swarts, upon the receipt of his resignation by the Post Office 
- Department September 1, 1893, had the right to abandon his residence 
within the delivery of the DOE office at .Otoe, and to establish a resi- 
dence elsewhere, if he chose to do so, notwithstanding the requirement 
of said section 3631 R.8.; and in view thereof he was not disqualified 
to claim ‘residence upon. the land in question at and from the date of 
his settlement. , 

_ In view of what has been said, your office decision is reversed, and 
_ you will allow the entry of Swarts (0 veniam intact. 


——— ee 


CONFIRMATION - SECTION 7, ACT OF. MARCH 35 1891. 


CosTELLo 2 BONNIE (ON REVIEW).* 


The confirmatory provisions of section 7, act of March 8, 1891, for the benefit of trans- 
_ ferees are not limited to cases where the encumbrance has been made of record. 
The fact that proceedings have been instituted by the government against an entry, | 
at the date of its encumbrance, does not defeat confirmation thereof s0F the 

benefit of a transferee, 


_Seeretary Francis to the Commissio: ner of the Gereral Land Office, Doe 
~ (HL. DL.) ae ber 15,1896. 9 : (J. L. McO.) 


Counsel for the erannaneas of Patrick Costello has filed a motion for 
review of departmental decision of August 4, 1896, in the case of said 
- Costello against William Bonnie and the Boston Safe and Trust Com- 
pany, his transferee—reported (23 L. D., 162) as “‘Castello” ». Bonnie— 
involving Bounie’s pre-emption cash oe for the 8. 4 of the NH. 4 of 
Sec. 30, and the S. 4 of the NW. 4, and the NE. 4 of. the SW. 4 of See. 7 
oat 59 N., R. 17 W., Duluth land district, Minnesota: 

The department has already rendered three decisions in this case, i in 
the course of which the facts have been fully set forth; therefore they 
need not berepeated in detail. The question at issue is whether Bon- | 
nie’s entry was in existence on March 3, 1891, so that it was subject to 





* Previous decisions herein reported under the title of “Castello v. . Bonnie. He 


1814— vou 23 31 
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the provisions ak scatisn 7 of the act of that date, confirming in 1 the 
hands of bona fide purchasers all entries, where the sale was made after 
— such entry and prior to March 1, 1888, The departmental decision of 
August 4, 1896, sought to be voviowed. held that, inasmuch as the entry 
had been canceled upon the report of a special agent, without giving 
the entryman his day in court, such cancellation was improper, and 
that Bonnie’s entry ought therefore to be considered as being, to all 
intents and purposes, so far as the transferee is concerned, an existing 
entry, and subject to confirmation under said act. Counsel for Costello 
alleges that said departmental decision was in error 





(1). In attaching controlling weight to the decision in the case of Drew v. Comisky 
(22 L. D.,174); .... the record shows that Drew’s entry was not mace until after 
March 1, 1888, the controlling date of the confirmatory act of March 3, 1891; while in 
the case at bar not only had Costello’s entry been made, but transfer ther eunder to 
bona Jide purchasers had also been made, long prior to March 1, 1888. 


If there be any validity in the contention that one or the other of the. 
two decisions referred to must be wrong, such inference certainly can 
not weigh against the entry of Bonnie; for the law expressly confirms 
entries ‘‘which have been sold or sie poor to the first aay of 
March, 1888.” 


| (2). In ignoring the fact, nowhere adverted to in the decision for which review is 
hereby sought that on March 1, 1888 (conceding for the purpose hereof that Bonnie’s 
- entry was intact at that date), Costello’s entry was also an existing entry, and that 
bona. fide transfers had been made thereunder and duly placed of record in the office 
of the county register of deeds. : 
(3). In not therefore holding that, inasmuch as there were two entries of record, 
both encumbered, on March 1, 1888, the equities created by the act of March 8, 1891) 
were equal, and that the strict letter of the law should therefore prevail. | 


The Department held that Bonnie’s entry, having been improperly 
and illegally canceled, was to all intents and purposes legally existing 
on March 3,1891. But there cannot legally be two entries in existence 
for the same tract at the same time. Hence the second so-called entry 
(Costello’s) was wrongfully allowed, and was to all intents and purposes 
no entry whatever; and the so-called transfers thereof made and placed 
of record were transfers of a nonentity. . ; | 
{A). In holding the encumbrance of the Boston Safe Deposit and Trust Company 
to be an encumbrance in: good faith, when, as it is shown by the record here . .°. 
. .» that no such encumbrance affecting the land involved herein. was of record at 
any tiie to date or prior to said date of March 1, 1888. | 
(5). In giving any status as an encumbrancer to the Boston Trust and Safe Deposit 
Company, which the record shows was nothing but a secret encumbrancer, no 
instrument appearing anywhere in the record showing or describing this land and . 
purporting © to have been filed in the proper record office of the county where the 
land is situated. 


The act of March 3, 1891, does not require that: the. encumbrance 
must be made of eo. Te in fact the land has been sold or encum- 
bered as set forth in said act the entry | is confirmed in the hands of the. 
transferee. | | 
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(6). In not holding that the departmental. decisions of August .11, 1894; and April 
12, 1895, establishing Costello’s rights, had become res judicata. __ 

The Department has never made a final decision of the case at bar; 
and your office has never made a decision that has become final. Your 
office on October 23, 1891, held that the case came. within the provision 
of the confirmatory act of 1891. When the. case reached the Depart- 
ment on appeal, the departmental decision of August 11, 1894, directed 
that it be remanded to the local officers for a hearing. The depart-. 
mental decision of April 12, 1895 (20 L. D., 311), denied a motion for - 
review of the departmental decision ordering a hearing. When the 
hearing was had your office ruled against Bonnie—but Bonnie appealed. 
The departmental decision of August 4, 1896, was rendered in response 
to said appeal. It will be seen that in none of the decisions above 
mentioned has a judgment against Bonnie been oes that has yet 
become final. ee ee 

- Finally, the motion contends, in substaiice, that— | 

(7). At the date of the alleged encumbrance of the Boston Safe Donoait ‘iid? Trust . 
Company, the Bonnie entry had been canceled of record, and whether or not said 
cancellation was valid, the entry was then under proceedings by the government 
calculated to result in its cancellation. 

The fact that “the Bonnie entry had been paoeeiea of record” has 
already been fully discussed, and it- has been held that, inasmuch: as 
such cancellation was improper and illegal, the entry should be consid- 
ered as though legally in existence at the date of the confirmatory 
statute of March 3, 1891. The further fact that “the entry was then 
under proceedings by the government calculated to result in its cancel- 
lation” does not prevent its confirmation under said act in the interests 
of a transferee. If the act had applied only to entries against which 
proceedings had not been instituted, there would have been no need 
_ for this paragraph of the act, and its passage would have been a vain 
and superfluous proceeding on. the part of the a ee powers: | 
_ The motion for review is denied. 


—Se 


RESERVOIR SITE—WITHDRAWAL—PRE-EMPTION FILING. 


MARIA H. Witciis: 


A pre-emption filing made subject to a idhdeawal under the arid land act of Octo- 
ber 2, 1888, that is awaiting action by Congress, may by suspended until such 
'. action is taken, 


| Secretary Prancis to the Commissioner of the General Land Office, Decem- 
(I. H. ZL.) ober 13, 1896. Oo — (WL. A. ES 


_ By your sffies: letter of October 1, 1889, certain lands in the Salt 
_ Lake City, Utah, land district, were withdrawn for reservoir purposes 
under the act of October 2, 1888 (25 Stat., 526). This withdrawal 
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included all of section 10 in township 33 south, range 2 west. The let- 
ter of withdrawal was not received at the local office, however, until 
October 7 

In the ees ou October 4, 1889, Maria H. Williams filed pre- 
emption ey statement for the E. 4 of the SH. 4, the SW. 4 of 
the SE. 4, and the SE. 4 of the NE. + of said section 10, alleging settle- 
ment Seaton ber 27, 1889, 

January 7, 1893, ve submitted final proof, which was rejected by the 
register and receiver for the reason that the land covered by her declar- 
atory statement had been reserved for reservoir purposes. : 

On appeal, your office held that her claim was subject to the reservoir 
site selection, but pending the approval or rejection of said selection by 


the Secretary: her filing was suspended. 


Appeal from this action brings the case before the Department. 
‘The arid land act of October 2, 1888, provided: that: 


All the lands which may hereafter be designated or selected by such United States 
surveyors for sites for reservoirs, ditches, or canals for irrigation purposes and all 
lands made susceptible of irrigation by such reservoirs, ditches, or canals are from 
henceforth hereby reserved from sale as the property of the United States, and shall 
not be subject after the passage of this act to entry, settlement, or occupation until 
further provided by law: Provided, That the President at any time in his discretion, 
by proclamation, may open any portion or all of the lands reserved by this provision 
to settlement under the homestead laws. . 

This act was subsequently amended by the act of March 3, 1891 (26 
Stat., 1095), which provided that reservoir sites located _ 
shall be restricted to and shall contain only so much land as is actually necessary 
for the construction and maintenance of reservoirs, excluding so far as practicable 
land occupied by actual settlers at the date of the location of said reservoirs. 

It has been held by the Department in several cases that an entry 
after the passage of the act of October 2, 1888, of land subsequently 
designated as a reservoir site under said act is invalid, but may be 
suspended with a view to its ultimate allowance under aeetioil 17, act 
of March 3, 1891, in the event that the land is not required for reservoir — 
purposes. Mary HE. Bisbing, 13 L. D., 45; Newton BR. Austin, 18 L. D., 3 
4; Amanda Cormack, 18 L. D., 352. 

On August 18, 1894, the Department directed that reservoir site No. 
10 (among others), Saas the land here involved, “continue with- 
drawn from disposition to await further action by Congress” (Miscel. 
Press Copybook 290, p. 494). ’ 

The papers transmitted by your office letter “G” of August 31, 1893, 
are accordingly herewith returned, and Mrs. Williams’ filing will remain 
suspended until the matter of these reservoir sites has been acted upon 

by Congress. 
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SECOND CONTEST—RES JUDICATA, 
PARCHER » GILLEN, 


A contest should not be allowed on an.issue that has been considered and finally 
determined in a prior suit involving the rights of the entryman. 


Sacha y Francis to the Commissioner of the General Land Office, Decem- 
(I. H. L.) 3 » ber 15,1896. (BR. W. H.) 


The motion of John Gillen to review and reverse the departmental | 
decision of April 28, 1896, affirming the decision of your office of April 
3, 1895, in which you Saeed the contest of D. W. Parcher against 
Gillen’s homestead entry, No. 7121, made March 10, 1894, for the N.4 
NW. 4 and lot 1, Sec. 12, T. 39 N., R. 6B. Wausau land districts Wiscon- 
sin, having ean filed. and. it appearing that proper grounds for enter- 
taining said motion have been shown, and the rules of practice as to 
‘service upon the parties and filing of briefs pgmned with, I have 
examined the same. | 
. The errors assigned as the basis for the motion may be grouped for 
‘more convenient discussion under two heads: > . 

1, Whether Gillen’s qualification as ‘an ‘entryman of. the tract 3 in 
question was passed. upon in the departmental decision of the case of 
Gillen v. Beebe (16 L. D., 306), and upon the motion for review of the 
same, as set forth in L. and R. letter book No. 279, p. 319, in such man- — 
ner as to bring it within une rule of adjudged questions, as held by the 
Department. 

2, Whether Gillen sented any Aiankes by reason of his alleged | 

entry prior to December 20, 1890, which would bring him within the 
prohibitive provision of the act of: June 20, 1890 (26 Stat., 169). 
_ The tract.in question was part of the land Giclideawa: from market — 
by proclamation of the President, of April 5, 1881, and by the act of | 
Congress of June 20, 1890, restored to the public ees subject to 
entry under the homestead law. 

Section 3 of this act is as follows: 

That no rights of any kind shall attach by reason of settlement, or squattin g, upon © 
_ any of the lands hereinbetore described, before the day on which said lands shall be 

subject to homestead entry at the several land offices, and until said lands are opened 
for settlement, no person shall enter upon or occupy the same, and any person vio- 
lating this provision, shail never be permitted to enter any of said lands, or acquire 
any title thereto. . | 

The act by its: terms was to take effect six months after its approval 
_ by the President, and the land thus became subject to entry and settle- 
ment on December 20, 1890. 

The record in the case of Gillen v. Beebe et al., supra, shows that 
Beebe made homestead entry of the NE. 4 NW. 4 and lots1,2and3 . 
of Sec. 12, T.39 N., R.6 E., Wausau land district, shortly after 9 o’clock 
A. M., December. 20, 1890; that, upon application of John Gillen, a 
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hearing was ordered to determine his iohite: as a settler upon the inna 
under his application made January 8, 1891, to enter the N. 4 of the 
NW. 4 and lot 1 of said section, in which he alleged settlement, Decem- 
ber 20, 1890, “ between the hours of 12 and 1 o’clock A. M. of that day;” 
and it appearing from the records of the local office that Samuel H. 
Norton had applied to enter lots 1, 2, and 3, and the NE. 4 of the NW. 
4 of said section, alleging settlement December 20, 1890, he was also 
ordered to appear. 

As aresult of the hearing the local officers decided in n favor of the 
_ settlers, Gillen and Norton, as ag ainst the entryman Beebe, and recom- 
mended the cancellation of the latter’s entry. As between the settlers 
it was recommended that an amicable settlement be made between 
them; and in default of this the privilege of entry be awarded to the 
highest bidder. © 

Beebe appealed, and your office by letter of April 9, 1892, affirmed 
the judgment of the local officers as to the cancellation of his entry, 
‘but modified their decision by allowing Gillen “the preference right to 
the N. 4 NW. i,” and Norton “the preference right of entry to lots 1, 
2 and 3.” Both Beebe and Gillen appealed; the former assigning error . 
as follows: | | | | 
“In holding that Cougress meant the usual day of twenty-four hours in the act 


of June 20, 1890, when it evidently meant the official land office Hy commencing at 
9 Ba M. 


‘In not finding and holding that John Gillen was disqualified to make entry of the 
land, because according to the testimony he entered upon the land prior to the day 
it was opened to entry, to wit, before 9 o’clock A. M., on December 20, 1890, and 
thereby forfeited all right to enter the same under the act of June 20, 1890. 

In not finding and holding that Samuel H. Norton was disqualified to make entry 
of the land, for the reason that the testimony discloses that he entered on the land 
prior to the day it was opened for entry, to wit, prior to 9 o’clock A. M. on December 
' 20, 1890, and thereby forfeited all right to enter the same under the act of J une 20, 
1890. 7 
In holding Beebe’s hamesteda entry for cancellation whed he was the first legal 
applicant therefor and when there was no valid adverse claim to the tract. 

In finding contrary to both the law and the evidence. 


_. . Gillen alleged as error the awarding to Norton, instead of to himself, 

- of the right to enter lot 1. While Beebe’s chief contention and reliance ~ 
were upon the proposition that the word “day” as employed in section 
3, act of June 20, 1890, meant the “ business day” recognized in the 
practice of the local otfice, and not the calendar day of twenty-four 
hours, the Department, in its decision upon the appeals, considered the 
qualifications of all the parties to the controversy to make entry under 
the act, so far as they were disclosed by the record. — 

- In Beebe’s assignments of error the alleged sisqialiavation of Gillen : 
is set forth in substantially similar terms as those used in the case of 
Norton. Both are charged, upon the testimony. at the hearing, with 
having entered on the land, prior to the day it was opened to entry, to 
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wit, prior to 9 o’clock A. M., on December 20, 1890, and. having thereby 
forfeited all right to enter the same under the act of June 20, 1890. 7 

_ After disposing of the specific question as to the proper eoiereactien | 
of the word “day,” as used ‘in the act, the decision ee L. me ee 4,) 
goes on to say: 

Therefore if 1t is shown ee Gillen and Norton were both qualified settlers under 
said act, it follows that Beebe’s entry should be canceled, and if it appears that. 
either was disqualified, then his settlement should be deolared ineflective. 7 

No question was raised as to the sufficiency of, either Gillen’s or 
Norton’s acts of settlement, and their qualifications, under said act, 
were considered. apparently. without restriction to the period between | 
- 12 and 1 o’clock A. M. of the 20th of December. This view is sustained 
by the fact that Norton was found disqualified wader the act to enter 
said land upon the authorities cited and facts presented in. the case, 
while Gillen was allowed to enter the land he had applied for. This 
judgment of the Department would seem to be sufficient to warrant : 
the conclusion upon Gillen’s part that his qualifications had been passed 
upon and that he could safely. venture upou.expenditures for the 
improvement of the land. 

Norton asked for a review of the. decision of the Department, and 
Beebe moved for a rehearing of the case. (L and. BR. 279, p. 319). 
Before these. motions came up for. consideration Norton. executed a 
release of all his rights and interest in lots 2. and 3 to. Beebe “for value 
received,” and the contest narrowed down to. Beebe and Gillen. 

. In hie: motion for rehearing Beebe made oath that he had recently 
discovers d several witnesses who would testify, in case an opportunity | 


is afforded, that John Gillen had entered upon and occupied water 


reserve land upon the 19th of December, 1890, in violation of law. The 
names of these witnesses are given and their affiday its filed. 

- Counter affidavits were filed upon the part of Gillen, in. which every 
seater allegation contained in the affidavits of Beebe nd his witnesses 
are denied, and the exact whereabouts of Gillen, from the morning of 
the 19th of December, 1890, until midnight of that day are stated with 
great particularity. It is made to appear, by these affidavits, that 
Gillen and his party were very careful not to go upon the water reserve 
- Jand prior to December 20, 1890,. but that two minutes after midnight 

of the 19th of suid month, he went upon the land in question, and 
made settlement thereon. That he has since properly resided on the 
land is not questioned. | | 

In coneluding the decision upon Pecks motion for rehearing it is 
said: | 


In the case of Sutton et al. v. Abrams (7 L. D, 136), it was held that a& new trial 
will not be granted on the ground of newly discovered evidence, unless such evidence 
. is of that character to necessarily cause the trial court to arrive at a different con- 
clusion. It is not shown to my satisfaction that the newly discovered evidence of 
Beebe would necessarily have that effect in the case at bar, especially in-view of 
. the fact that such evidence would all be contradicted by witnesses, called: by Gillen, 
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judging by the affidavits now before me. ‘So far as the rights of Gillen are concerned 

there have been concurring decisions in his oe by the local officers, the Comnvissioner and — 
the Secretary. In such a case it was held in Matthiessen and Ward v. Williams (6 L. 
D., 95), that a reviewing tribunal would not disturb their decision if there was any 

Suidenve to support it, and unless it was unquestionably contrary to law. 

I think the departmental decision complained of was justified by the evidence then 
in the case, and I do not think the new evidence which it is proposed to submit, in 
case a rehearing should be ordered, would make the rights of the parties appear 
materially differeut. The motion is theierors denied. 


- This decision was made February 12, 1894. 

On April 3, 1895, in the. contest of D. W. Parecher y. John Gillen, 
involving the same land and substantially the same matter aS was 

involved in the case of Gillen v. Beebe e¢ al., supra, and upon Beebe’s 

_motion for rehearing of the same, as above given, your office held that 

the action of the Secretary in denying said motion for review on the 

ground stated, should not be taken as precluding further investigation. 

From the evidence in the case you believed that the defendant was 
on ‘water reserve” land on December 19, 1890, and said Gillen’s entry, 
No, 7121, was held for cancellation, and your said office decision was 
formally affirmed by the Department, April 28, 1896. | 

The length to which controversies between claimants for the public 
lands should be carried, with a view to the protection of the govern- 
ment on the one hand, and the security of established rights on the 
other, must necessarily depend upon the circumstances of each par- 
foal Case. 

The policy of the government, as reflected in the decisions of this 
Department has been to put an end to contention arising from this 
source, aS soon as possible, consistently with the firm maintenance of 
its laws; and it has become a well-settled rule, that a matter once in 
issue and adjudicated may not be litigated again, though the. parties 
be different, or, as it is sometimes expressed, an entryman can not be 
required to defend a second time on a charge already passed upon in 
one contest. Therefore it is that the Department, as a reviewing tribu- 
nal, will not disturb concurring decisions of the local office, the Com- 
missioner and the Secretary, if there is evidence to support them, and 
they are not unquestionably contrary to law. 

John Gillen complains that this rule has been violated by the reopen- 
ing and readjndication of tle aoe as to his. qualifications to enter 
the land in dispute. : : : 

It is not strictly an issue of res judicata, because there is not an 
identity of parties; nor does it appear from the record that the charge, 
in totidem verbis, that Gillen entered the land on the 19th of December 
was made at the hearing of Gillen v. Beebe e al., which was held upon 
Gillen’s application to determine his rights as 7 settler thereon, upon 
his claim that he had made settlement between the hours of 12 and 1 
A.M. of the 20th; but the government, which is a party to every con- 

troversy of this sort, does not seem to have thus limited the scope of 
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its inquiry, and having ordered Norton who was also alleging settle- 
ment on part of the tract to appear, proceeded to consider the qualifi- 
cations of the parties “as settlers under ERC act” — Stat., 169), and 
rendered judgment accordingly. 

It was clearly competent, under our rules of practice, in @& case of this 
sort, to consider the general issue upon the specifications of error as 
set forth in Beebe’s appeal; and that this was doneis shown by the Sec- 
retary’s PRBS in denying Beebe’s motion for ee in which he 
Says: . 

’ [think the departmental decision complained of was justified by the evidence then. 
in the case, and I do not think the new evidence which itis proposed to submit, in 


case a rehearing should be metres could male the rights of the pers appear mate- 
rially different. 


' The new seaence Beebe ee | to subinit. was upon the same ques- 
tion Parcher subsequently raised in his contest for the same land; and, 
as it was held insufficient to justify a rehearing, it ought not to have 
been entertained in a new contest. Although Parcher’s contest affida- 
vit alleged abandonment there was no evidence to support the charge, 
and the record of the contest discloses no cause of. action that had not 
accrued prior to the Beebe contest. . 

I am therefore of the opiuion that as the rights of Gillen under his 
homestead entry, No. 7121, were fully considered and sustained by the 
concurring decisions of the local officers, the Commissioner and the Sec- 
retary, in a former contest, they should not again have been called in 
question. 

- In this view of the case itis unnecessary ‘to senses ihe question pie 

‘sented in the second specification of error. 
- The departmental decision of April 28, 1896, is accordingly revoked. 
-Parcher’s contest will be dismissed, and Gillen’s entry remain. intact. 


RAILROAD GRANT-INDEMNITY SELECTIONS—SPECIFICATIONS OF LOSS. 
GRINNELL v. SOUTHERN Paciric R. R. Co. (ON REVIEW), 


A list of indemnity selections in which due specifivations of loss are assigned, should 
not be rejected on account of the company’s failure to designate losses for prior 
selections, as required by the circular of August 4, 1885, but should be suspended 
awaiting compliance with said requirement; and a list so filed a to pro- 

. tect the right of the company from the date of its presentation. 
The departmental decision herein of April 6, 1895, 22 L. D., 488, recalled and vacated. 


Secretary Francis to the Commissioner of the General Land Office, Decem-- 
(I. H. L.) 7 ber 15, 1896. are (E,W. C.). 


The case of Emory E. Grinnell v. Southern Pacific Railroad Company, 


involving the S. 4 of the SW. 4 of Sec. 35, T. 25 S., R. 29-B., M.D. M., 


Visalia land district, California, is again before this ‘Ponavtment for 
consideration ;_ the motion filed on behalf of the company for review of 
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departmental décision-of April 6, 1895 (22 L. D., 438), having been enter- 
tained and returned-for service, and the same having been returned — 
bearing evidence of service upon Grinnell. | 
The tract involved is within the indemnity limits of the grant to. sid 
company under the act of July 27, 1866 (14 Stat., 299), and was first 


included in a list of selections filed by the company on December 9, 1885. 


This list, being designated as list No. 23, contained a proper designation 
_of losses as a basis for the selections included therein, but was rejected 
by the local officers because the company had not, in compliance with 
the circular of August 4, 1885 (4 L. D.,-90), designated losses for pre- _ 
vious indemnity Scieehions made on account of its grant. : From this 
action the company appealed. — 

Upon consideration of said appeal, by letts of November 4, 1891, 
your office advised the register and receiver that their action in nee | 
ing the list was not warranted, and they were directed to further con- 

sider the same and to require the selecting agent of the company to file 
--a new list; whereupon the company prepared list No. 56, in which the 
same losses were assigned for the selections as were included in list 
No. 23. Said list. No. 56 was: BEE’ by the eee and receiver on 
eed 10, 1892, 

It appears that during the pendency of the company’s appeal from 
the rejection of its list No. 23, the register and receiver, on January 16, 
1888, permitted Grinnell to make homestead entry covering the tract 
above described, together with aignty acres in the adjoining even 

numbered section. 

. On August 15, 1893, Grinnell sitmitted final proof upon said entry, 
| which was rejected by the local officers for conflict with the company’s 
. indemnity selection;. from which action he duly appealed to your office. - 

By your office decision of January 12, 1895, the action of the local 
officers in rejecting Grinnell’s proof for sonia with the company’s 
indemnity selection was approved and Grinnell’s entry was held for can- 
cellation; your said office decision holding that the company’s rights 
‘under its selection lists related back to the date of the first presenta- 
tion. From said decision Grinnell prosecuted the case by appeal to 
this Department; said appeal being considered in departmental deci- 
sion of April 6, 1896 (supra), in which it was held as follows: 

' The question thus presented by the record is: did the company gain any such right 
by the filing of its list on December 9, 1885, as would bar the allowance of any entry 


upon a tract included in the list? 
By the circular of August 4, 1885 (4 L. D,, 90), addressed to the local officers, it was 


. directed— 


. “Where indemnity selections have haretorors been made without specification of 
losses, you will require the companies to designate the deficiencies for which stich 
. indemnity is to be applied before further selections are allowed.” 

In referring to said circular, it was held in departmental decision of apy 1, 1891, 
in the case of Sawyer v. Northern Pacific R. R. Co. (12 L. D., 450)— 

~The subsequent circular of Secretary Lamar, of Anais 4, 1885 (4 L.D., 90), - 
' requiring a, basis of loss for such selection, was not designed to. invalidate. Selections 
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theretotore made, but required the company to designate the losses in lieu of which 
such prior selections had been made, and dir ected the district officers not to receive 
any further selections until such order had been complied with.” 

‘It is clear therefore, that if the company had not complied with the circular and 
specified a basis for selections approved prior to the promulgation of said circular, 
the local. officers were justified in refusing to receive further indemnity selections, 
and no rights were acquired by the attempt to make further indemuity selections, 
until the circular had been complied with, which you report was not uutil October 
27, 1888. 

It has been repeatedly anid: that there was no authority for an indemnity with- 
drawal on account of the grant for this company, and that no rights were acquired 

' within the indemnity limits until selection had been made in the manner prescribed. 

The allowance of Grinnell’s entry on January 16, 1888, was therefore proper. 


After a careful consideration of the matter I am of opinion that the 
former decision of this Department is in error-in refusing to accord to 
the company rights under its selection list presented December 9, 1885, 
from the date thereof ; it appearing that said list was regular and proper, 
being a selection of lands within the indémnity limits and based upon 
an actual loss to the grant. 

While it is true the circular of are ust 4, 1885, requires the company 
to designate the deficiencies for indemnity selections made and approved 
prior to its date without the designation of losses before further selec- 
tions are allowed, yet I do not believe its purpose was to estop the com- ° 
‘pany from making further indemnity selections upon a valid basis, and 
thus protect itself against adverse claims within such limits, until it 
had complied with the circular, but rather to prevent the enlargenient: 
of the grant by continued certification of indemnity lands, until, by — 
the specification of losses for previous selections made and aur toned: it 
had been shown that the right to make further TOMY selections 
existed. 7 | 

The selection list of December 9, 1885, as before stated, was a regu- 
lar and proper list, and upon its prereuta so aocomaayiel by a tender 
of the proper commission, it would seem that the company’s rights as_ 
to such tracts were fully protected, if, upon its subsequent compliance 
with the circular of 1885, by the specification of losses for previous 
selections made and approved, the right to the indemnity, as claimed, 
upon the basis assigned, actually existed. : 

_ It is urged on behalf of the company that it had, prior to ea allow- 
ance of Grinnell’s entry, specified a loss.for all previous indemnity . 
selections made and approved within the Visalia land district, but this 
I not believe to be material, as the grant is adjusted as a whele. | 

While it appears from your report previously made in this case that 
the company did not until October 27, 1888, complete the assignment 
of losses as bases for the previous selections made and approved prior 
to the circular of 1885, yet it has been shown that after complying with 

. said circular, the right to indemnity, as claimed. in the list of December 
— 9, 1885, exists. It: would therefore seem that the proper action. to have 
_ been taken by.the local officers upon said list of 1885 would have been 
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to suspend the same awaiting the company’ S compliance with said 
circular. 

If any irregularity existed j in the matter of the selections made by | 
this company, it was in those made prior to the circular of 1885, which 
it was not the purpose of said circular to hold to be invalid. | 

In so far as the decision under review holds that no rights were 
acquired by the attempt to make further indemnity selections, until 
the circular of August 4, 1885, had been complied. with, the same is 
recalled and vacated, and your office decision holding that the com-. 
pany’s rights relate back to the date of the presentation of its first. 
list, is affirmed. 

In the decision under review it is Turther stated that— 

Your office decision holds that “ there-is nothing of record, or in the proof made 
by Grinnell, showing the initiation of a right or claim to the land prior to or at the 
date when the company first applied for it.” 

The proof, however, shows that the land ‘had been actually settled upon and 
oceupied ever since the spring of 1870.” 

Jt is true that the qualifications of the settler are not set forth , andit would be 

necessary to order a hearing to determine the status of the land at the date of selec- 
tion, but as I am of the opinion that no rights were acqnired by the selection of 
December 9, 1885, and that Grinnell’s entry was properly allowed on January 16, 


18388, the Cue htOms as to the status of the land on December 9, 1885, becomes i imma 
terial. 


In view of the action herein taken upon the company’s selection, and 
of the showing made in Grinnell’s proof, I have to direct that a ieee 
be ordered, after due notice, in order to determine the exact status of 
the land at the date of the pesseniation of the companys list of selec- 
tions, on December 9, 1885. 

Herewith are returned the papers for your further action in accord- 
ance with the direction herein given. 


RELINQUISHMENT—PRACTICE—CERTIORARI. 


WALTERS v. NORTHERN Paciric RB. B. Co. 


A relinquishment takes effect when it is filed in the local office and operates eo 
instanti to release the land from the effect of the filing or entry. The subsequent 
notation of the relinqnishment on the records of the General Land Office is 
merely a clerical act. 


An application for certiorari will not be granted, where it appears that the Com- 
: mussioners decision, if before the Secretary on appeal, would be affirmed. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
Cen) a «ber 15, 1896. (W. A. E.) 


The SW. 4 + of the SE. 4 of Sec. 13, T.13 N., BR. 18 E., North Yakima, 
Washington, land aiseries: is within the limits of the withdrawal upon 
the map of amended general route of the branch line of the Northern 


DECISIONS RELATING TO THE PUBLIC LANDS, — 493 


Pacific Railroad, and on definite location of the road, as shown by map 
filed May 24, 1884, it fell within the primary or. gr ante’ limits. 

March 15, ‘1886, a ohn W. Walters, who claims that he has lived on 
this land: since 1880, was permitted to file desert land declaration there- 


for. He subsequently made proof and final cer tificate was issued on 


December 13,1886. The railroad company, however, protested against — 
the acceptance of said proof, upon the ground. that it had acquired 
said land under its grant. | 
After various orders and actions by your office and the Department, 
_ this case was consolidated with that of the Northern Pacific Railroad 
Company v. Shedrick J. Lowe, involving the SE. 4 of the SE. 4 of the 
same section (which Lowe claimed by purchase from Walters), and a — 
hearing was ordered to determine the status of the 8. § of the SE. 4 of © 
said section 13 on May 24, 1884, the date the grant took effect. | 
Asa result of this hearing, which was had on July 25, 1894, the local 
officers found that at the date of the definite location of the road John. — 
 W. Walters was residing upon and claiming the S. 4 of the SE. 4 of 
said section; that he had, prior to that time, exhausted his rights under 
the settlement laws; and ‘that consequently his settlement on this land 
did not except it from the operation of the grant. 
. Both Walters and. Lowe appealed to your office, and the faite oad 
company filed motion to dismiss these appeals, for the reason that 
they had been served on H. C. Humphrey, an agent of the company at 
North Yakima, and not on ¥'. M. Dudley, the attorney designated by . 
said company to receive notices and papers relating tothe grant. 
This motion was sustained by your office decision of May 18, 1895; 


_.. the appeals were dismissed; and the action of the register and eeeeiver 


was affirmed. 

‘Subsequently, by your office letter of June 14, 1895, the case was 
reopened as to Lowe, it having been shown that his appeal had, as a 
matter of fact, been served upon Dudley, and the usual time was s allowed 
him in which to file further‘appeal. — 

Lowe thereupon appealed, and the record in the consolidated case 
was forwarded to the Department. 

On September 6, 1895, Walters also filed appeal, the gay being 
-explained by affidavits fone to show that neither he nor his attor-_ 
neys had ever been served with a copy of your office decision of May 
18, 1895, adverse to him, and that a letter to his Washington attorneys 
directing them to file appeal miscarried in the mails and was never 
delivered to said attorneys. Your office, however, declined to forward 
said appeal, for the reason that as he had not taken proper appeai from 
_ the decision of the local officers, appeal did not lie from the action of 
your office in the matter. 

April 16, 1896, Walters filed an apriieation for writ of certiorari i. sia 
said application i is now before the Department for consideration. | 
It appears that on October 3, 1896, the Department. sonar a mae 
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sion on Lowe's appeal, but Walter g) rejected spneal and his application 
for writ of certiorari having become separated from the record in the 
_ consolidated case by the action of your office in forwarding Lowe’s 
appeal and declining to forward that of Walters, said application was 
not considered by the Depar tment at that time. — 

It was held by the Department in said decision (23 L. D. , 31) that 
Walters’ settlement on the 8. 4 of the SE. 4 of said section af the date 
of the definite location of the road was not sufficient to except the land 
from the operation of the grant as he had previously exhausted his 
‘rights under the settlement laws. It was further held incidentally that 
notice of an appeal served upon a duly recognized agent of a railroad 
company is a proper and suflicient service. 

As the failure of Walters to come properly before ie Department 

by appeal was due to the erroneous action of your office in dismissing 
his appeal from the local office and refusing him the right of further 
appeal to the Department, said departmental decision of Uctober 8, 
1896, can not beheld binding as to him. It was through no fault of 
his that he was not represented here at that time. So far, then, as his 
rights are concerned, this application for writ of certiorari must be 
treated as if said departmental decision had never been rendered. 
_ The records of your office (of which the Department takes judicial 
notice) show that Walters had entered land under both the homestead 
and pre-emption laws prior to the date he claims he settled on the tract 
in dispute, and consequently had exhausted his PIE nte unter the settle- 
ment laws. This fact is not denied by him. 

He claims, however, that said tract was excepted from the grant by 
reason of a pre- at pLON filing therefor, made in 1876, in the name of | 
John W. Miller, and remaining uncanceled at the date of the definite 


~ location of the road. - 


It-appears from your office records tbat Miller’s relinquishment was 

filed in the local office in 1879, but for some reason, which does not 
appear, the attention of your office was not called to said relinquish- 
ment until 1895, when it was for mally canceled on ne records of von 
- office. 
A relinquishment takes. effect when it is filed i in the local office and 
operates ¢0 instanti to release the land from the effect of the filing or 
entry. The subsequent notation of the ra on the Boones 
of your office is merely a clerical act. 

It thus appears that at the date of the definite Teeation of the fad: 
the land here involved was not covered by such a claim as would sxocnt | 
it from the operation of the grant, and that if: Walters were regularly 
before the Department on.appeal, your office decision awarding the 
land to the railroad company would have to be affirmed. | 

An application for certiorari will not be granted where it: ‘appears 
that the Commissioner’s decision, if before the Secretary on appeal, 

would be affirmed. (Swanson v. Galbraith, 21 L. D. » 108.): 
The application is accordingly denied. _ 
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LOWENSTEIN Vs “Onn. 


Motion for review of departmental decision of eer 28, 1896, 23 


L. D., 285, denied by Secretary Francis, December 15, 1896. — 
- SOLDIERS ADDITIONAL HOMESTEAD—ACT OF MARCH 38, 1893. 
WILLIAM HALL EF AL. 


The act of March 3, 1893, providing for the perfection of title under soldiers’ addi- 
tional homestead entries, made on “ certificates of right,” was for the protection 
ouly of persons holding under the certificates issued by.the Commissioner of the 
General Land Office in accordance with the circnlar regulations of. May 17, 1877. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
(I. H. L.) a ber 15, 1896. OW. MW.) 


Thomas J. Groves appealed from your ‘office decision of April 21, 
1893, holding for cancellation soldier’s additional homestead entry of 
the NE. 4 4 of the SW. 4 and lot 7, Sec. 2, T. 22 N.,. RB. 20 E. , Waterville, 
Washinton: land district, ‘and — from your office decision of December 
5, 1893, refusing to reconsider said decision.’ On the 17th of February, 
| 1896, my predecessor rendered a decision in said case, but before the 
| promulgation thereof the same was recalled for re-examination. 

Such examination has been made.. The record shows that one Wil- 
liam Hall made homestead ‘entry on March 7, 1872, for the N. 4 of the 
NW. fof Sec. 2,7.3 5., BR. 5 W., at the Oregon. City land office, Oregon, — 
sortase V7. 62 Ronen Final “Cariiioate issued thereon October 13, 
1874, and-patent December 30, 1874. | 

“Hall made soldier’s additional homestead entry.at the same add 
office on July 8, 1880, for lots 1 ‘and 3, Sec. 23, and lot 3 of Sec. 26, T.9 
S., B.3 W. Jeontaining 97.85 aeres. Tinal certifleate was issued on the 
date of the entry. No notation showing said additional entry was 
posted in the tract book containing Hall’s original entry. . 

On May 12, 1892, the local officers at Waterville, Washington, trans. 
mitted Hall’s application to make a soldier’s additional homestead entry 
for the NE. 4 of the SW.4 and lot 7, of Sec. 2, T. 22-N., BR. 20 E., con- 
taining 89.50 acres. The tract books of your office failin g to show the 
existence of Hall’s first additional entry (said entry being. under sus- 
pension pending the consideration of the rights of a railroad company — 
to the tract embraced therein), and the applicant making oath that he | 
had never made.a prior additional entry, your office on the 5th day of 
August, 1892, directed the register and receiver of the local office to 
allow Hall’s second soldier’s additional application, and the same was 
allowed by them on: the 26th day of August, 1892. Afterwards, the 
fact that.Hall had made-.a prior. soldier’s additional entry was dis-. 
covered, and your office, by letter of April.21, 1893, advised the local 
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officers that Hall had exhausted his right by his prior entry made 
at Oregon City, and thereupon the additional entry made oy Hall ab 
‘Waterville, August 26, 1892, was held for cancellation. 

On May 22, 1893, counsel for Hall’s transferee filed a motion ok: 
review of your office decision of April 21, 1893, in behalf of the trans- 
feree of said Hall. Said attorneys filed an. argument in support of the 
motion for review, and also an abstract of title showing that on Sep- 
tember 9, 1892, Hall deeded the land in question to one Thomas J. 
Groves, They also filed an application of said Groves to be allowed to 
perfect title to said land by paying the government price therefor i in 
- accordance with the act of March 3, 1893 (27 Stat., 593). 

On December 5, 1893, your office ayerciled Groves's motion for review 
of your office decision of April 21, 1893, and denied his application to 
be allowed to acquire title to the a in question under the act of 
March 3, 1893. 

Groves appeals. 

Appellant alleges the following errors: 


. In holding said entry for cancellation in the first instance without considering 
_ the rights of the transferee Groves, under act of 1893. : 

2. In assuming, in the absence of ary distinguishing words in the said act of 1893, 
that one form of certificate was intended to be embraced within its provisions and 
another form excluded. 

3. In holding that because the errors and frauds under the special form of certifi- 

cate employed since February 13,1883, have been fewer in number than those under 
the general form of certificate used befors that date, no reason exists for applying 
the statute to the later certificates, and that it was not enacted with reference to 
them. 
4, Error in holding, in effect, that a letter of the Commissioner to the local offi- . 
cers, such as that quoted in Wm. Hall’s case, advising them that Hall’s application 
to enter certain land: as a soldier’s additional homestead had ‘‘ been examined in 
connection with the records of this office and no objection thereto are found,” is not 
a certificate, within the legal definition of the term. | 

“Certificate.—A statement in writing by a person having a public or. official 
status, concerning some matter within his knowledge or arohor ey = (Am. & Eng. 
Enc. of Law, Vol. 3, p. 59.) 

5. Error in concluding from the circumstances, and the language of the act (March 
3, 1893,) that it does not apply to all soldier’s additional entries made prior to its 
passage, whether by the soldier in person or by his duly authorized agent. 

6. Error in assuming from the circumstances, or anything contained in the act, 
that it was the intention of Congress to exclude from its operation or benefits a class 
of special certificates which had been employed for a period of more than ten years 
before its passage, and without which special certificate no soldier’ S additional entry 
‘had. been allowed during that period. 

7, Kerror in rejecting the application of Thos. J. Groves. 


The sundry civil appropriation pill of March 3, 1893 (27 Statutes, 
572, on page 593), contains the provisions under which Groves, as the 
transferee of Hall, claims the right to perfect his title to the land in. 
question by paying the government price for it. Said act is as follows: 


That when soldiers’ additional homestead entries have been made or initiated upon 
— certificate of the Commissioner of the General Land Office of the right to make such" 
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entry, and there is no adverse claimant, and such certificate is found erroneous or | 
invalid for any cause, the purchaser thereunder, on making proof of such purchase, 
may perfect his title by payment of the government price for the land; but no per- 
son shall be permitted to acquire more than one hundred and sixty acres of public 
land through the location of such certificate, etc. 


As to the facts in the case, it is clear that Hall’s second soldier's 
additional entry is in excess of his legal rights. The conveyance by. 
Hall to Groves was actually made for a valuable consideration, and - 
Groves has not transferred the land. From these facts it is clear that, 
if Hall’s soldier’s additional entry had been made or initiated upon a 
certificate of right issued by the Commissioner of the General Land 
Office, Groves would be entitled to perfect his title to the land in ques- 
tion by paying the government price therefor, notwithstanding the 
fact that Hall’s entry was originally illegal, if such certificate should 
be found to have been erroneously issued or invalid for any cause. This 
is so where the entry is made or initiated upon such certificate, either 
by the soldier or by any good faith purchaser of such certificate. See 
Charles Holt, 16 L. D., 294; Kisiah Goodnight, Id., 319; Yellow Dog 
Improvement Co., 18 L. D., 11; John W. Green, 19 L. ‘D., 465. 

~The act under ponsideration | is not ambiguous. Its requiremerita are 

plain and easily understood. There must be an entry either made or 
initiated upon a certificate of right issued by the Commissioner of the - 
General Land Office; there must be no adverse claimant; such certifi- 
cate must be found to have been erroneously issued or invalid for 
some cause; the purchaser of the land covered by such entry, or the 
purchaser of such certificate, as the case may be, must make proof of © 
his purchase. When all of these requirements are inet, then such pur- 
chaser may be permitted to acquire title to the land embraced in the 
entry upon payment of the government price for it. But uo person 
can be permitted to acquire title to more than one hundred and sixty 
acres of public land through the location of such certificate. It follows 
that, if any one or more of these pre-requisites are wanting in any 
given case, the purchaser is not entitled to perfect his title; they all 
must concur in order to bring a purchaser within the provisions of 
the act. 

The underlying foundation for the acquisition of title from the gov- 
ernment under the act is the certificate of right issued by the Commis- 
sioner of the General Land Office. In the absence of such certificate 

.the statute has no application. See Gregg et al. v. Lakey, 17 L. D., 60. 

The only remaining question to be determined is, whether the entry 
of Hall was made upon such a “certificate” as the act of March 3, 
1893, supra, contemplates. In order to determine this question a brief 
_ reference to the practice of the land department with respect to issuing 
certificates of soldiers’ rights to make additional entries, and the facts 
connected with Hall’s entry, seems to be proper and necessary. = 

By cireular letter of your office of May 17, 1877, soldiers’ additional 
~ homestead entries were eee for; and in cases. where such rights 





ame 
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at that time remained in the hands of the Danes in interest it was. 
provided: 


To secure these rights it is required that a full recital of military service be pre- 
sented to this office, with due proof of the identity of the party making the claim, 
and with proper reference to his original homestead entry, giving the name of the 
| district office, date and number of entry, and description of the land. In addition, 
a detailed statement, under oath, must be filed by the party in interest, setting 
forth the facts respecting his ri ght to make the entry, and containing his declara- 
tiou that he has not in any manner exercised his right, either by previous entry or 
application, or by sale, transfer, or power of attorney, but that the same remains in 
him unimpaired. He must also declare, under oath, that he has made full compli- - 
ance with the homestead law in the matter of pian upon, cultivation and 
- improvement of his original homestead entry; and should further recite whether or 
not he has proved up his claim and received a patent of the land. | 

When these papers are filed and examined, they will, if found satisfactory, be 
returned, with a certificate attached recognizing. the right of the party to make 
additional entry under the law; and when presented with a proper application at 
any distriet land office, either by the party entitled or his agent or. attorney, they 
will be accepted by. the register and receiver, and forwarded with the entry papers 
to this office i in the usual manner. 


| Under this circular’ the Commissioner of the General Land Office 
issued certificates recitin 2 that: 


In accordance with Official Circular, issued from this office, ee. May 17, 1877, 


Tei eect, acon , Commissioner of the General Land Office, do hereby certify that 
Boca AVEO made original homestead entry No. i, hoeexe 5, HOO: vec lae: Bassani 
containing .---. . acres, is entitled to an additional iomias tend, eutry not exceeding 
eee . acres, as provided 3 in Section 2306, Revised Statutes of the United States. 








? 
Commissioner of the General Land Office. 


By circular of February 13, 1883 (1 L. D., 654), the circular of 1 May 
17, 1877, was modified, and the practice of peuae noralels additional 
oartificates of right was discontinued. — 

On February 18, 1890, your office issued a circular letter requiring 
local officers, in cases ‘where parties applied to make entry under 
— section 2306 of the Revised Statutes and the right claimed was not 
certified under the circular of May 17,1877, and the certificate pre- 
sented in support of the claim, the local officers were directed to 
forward the papers to this office for examination in connection with the official 
records, after naking the notations on your records necessary to show the pendency 
of the application. ... and await instructions, before taking any further action 
in the case. . a a  . . a 
On May 12, 1892, the register at Waterville, Washington, pursuant 

to the circular of February 10, 1890, forwarded to your office Hall’s 
application to make additional entry of the land in question, and on 
August 5, 1892, your office informed the local office that Halls applica- 
tion “has been examined in connection with the records of this office, 
and no objections thereto are found. The papers are herewith returned 
for allowance of the entry....” Hall’s additional entry was 
accordingly allowed by the register and receiver on August 26, 1892. 
Counsel for appellant insist that the letter of your office of August 


\ ' 
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5, 1892, should be treated the same, and given the same force and effect, 
andes tie act of March 3, 1893, supra, as a cer tificate of right issued 
under the circular of May 17, 1877 i 

The certificates under the cediae of May 17, 187, were technically 
known as “certificates of right,” and in char en were scrip that could. 
be located by agent or the holder upon unappropriated public land 
wherever found. Under said cireular there were over 5,500 of these 
certificates issued, covering an area of about 400,000 acres of land. 

At the date of the passage of the act of March 3, 1893, supra, there 
were enough of these certificates outstanding to cover something like 
- 10,000 acres of land; many entries had been made or initiated under 
such certificates by purchasers, by agents and attorneys in fact; the 
issuance of. the certificates was discontinued on account of the many 
frauds connected with their procurement, location, sales and attempted 
trausfers. The act was evidently passed for the benefit of the purchas- 
ers of the certificates of. right.where entries had been made or initiated 


upon such certificate, as well as purchasers. of the land covered by such 


entries. It is remedial in character, and in all matters within its pur: 
view should receive a liberal construction; at the same time it can not 
be extended so as to embrace eritries Age within its letter or spirit. 
The language of the act is plain and unambiguous. It clearly limits 
its benefits to entries made or initiated upon certificates of right issued 
‘by the Commissioner of the General Land Office. The “certificates” 
of right referred to in the act are evidently the “certificates” of right 
issued under the circular of May 17, 1877. The language.of the act 
clearly confines and limits its Benois: to entries made or ‘initiated 
under this particular kind of certificates. it does not in spirit or letter 
cover statements made by your office, such as made in the case at bar | 
in regard to Hall’s soldier’s additional application. 

It is clear that said act has no application to a soldier’s additional. 
eritry when made in person, unless it should appear that such entry 


has been made or initiated upon a certificate of right issued by the 


Commissioner of the General Land Office under the oe ot ay . 
ae 1877. : 
- The Department has heretofore held this to be the proper construc. | 
tion of said act. Harmick v. Butts et al. and Harmick v. Sheppard et 
— a, 20 I. D., 516. 
| “For the foregoing reasons, your office decisions appealed from are | 
hereby affirmed. | 
The departmental Heeiion sendened in this case on Rebiuany 17, 
1896, is hereby. recalled and set aside, and the foregoing decision is 


- substituted for that of eee 17, 1896, 
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- RAILROAD GRANT—INDEMNITY WITHDRAWAL. 
SOUTHERN Paciric R. R. Co. v. KANAWYER. | 


An executive withdrawal for indemnity purposes is in violation of the terms imposed 
_ In the grant of July 27, 1866, and is without effect except as notice of the limits 
within which the pOmIpany. would he entitled to select indemnity. 


Secretary Francis to the Gomneone of the Gener al Land Office, Decem- 
(LHL) © ber 15, 1896. oor (FLW. C.). 


- With your office letter of October 14, 1896, was forwarded a motion, 
filed on behalf of the Southern Pacific Railroad Company, for review 
of depar tmental decision of August 31, 1896 (not reported), in the case 
of said company v. Peter A. ‘Rana er and others, involving cer tain 
lands within the Visalia laud district, California. 

These lands are within the iadenniy limits of the erant to said com- 
pany and were first applied for on account of the grant as indemnity 
on October 4, 1887, The lists of that date were first rejected by the 
- Jocal officers hee the lost lands assigned as bases for the selections 
were not in their district, and afterwards poss the lost lands were 
not opposite to those: SHehe to be selected. 

Upon appeal your office held the reasons” assigned aio to be er 
and directed that the lists be accepted if upon further examination no- 
other reason appeared for their rejection. The local officers thereupon 
accepted the lists as to cer tain of the lands covered ther eby but rejected 
the same as to others; from which action the. company appealed. 

Upon said appeal your office held that the company should present a _ 
clear list made up from those tracts not in conflict and include the 
conflicts in a separate list; in accordance with which a new list was 
presented as to the conflicts, which is the list now under consideration. 
The indemnity withdrawal formerly recognized on account of this 
grant was revoked, at the same time other indemnity withdrawals were 
revoked, by order of August 15,1887. Although the lands were by 
the terms of the order of er held to be subject to settlement, — 
the local officers were directed not to allow any entries of such lands — 
until after due notice by publication.. Prior to such revocation, and 
indeed before the revocation of the indemnity withdrawal, in some 
instances entries had been allowed for the lands in question. The 
claimed rights under said entries antedated the first presentation of 
the indemnity list covering these tracts, by the company, to-wit, on 
October 4, 1887. 

The oratit in question was made by the act of July 27, 1866 (14 Stat., 
292), which contains a provision for the withdrawal of lands upon the 
filing of the map of general route similar to that contained in the grant — 
to the Northern Pacific Railroad Company; made by the act of July 
* 1864 (13 Stat., 365). 
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In the case of the Northern Pacific Rpiieed Company v ‘Miller (7 
L. D. , 100) it was held that the language in section six of the granting 
act, whion expressly directed that the homestead and pre- -emption laws. 
should be extended to all other lands on the line of said road when 
surveyed, excepting those hereby granted to. said company,” was a 
mandate effectually prohibiting the exercise of the executive authority . 
to withdraw any “lands on the line of said road;” and an order, made 
on definite location, continuing in effect, for indemnity purposes, such 
a withdrawal is in violation of law and without effect, except as notice | 

of the limits within: whieh the company would be entitled to select 
indemnity. A similar provision is found in the grant of July 27, 1866 
(supra). . 

The decision in the Miller case has: en uniformly followed byt this 
Department; and under said decision it must be held that the indem- 
nity withdrawal formerly recognized on account of this grant was in 
violation of Jaw-and of no effect, except as notice of the limits within 
which the company would be en titled to select indemnity. | | 

Your office decision of December 14, 1893, sustaining the action of 
the local officers in rejecting the indemnity selection of the Southern | 
Pacific Railroad Company, covering the tracts embraced in the entries | 
. of Peter A. Kanawyer and others, was therefore, by the decision under’ 


review, affirmed. 
The motion urges the following grounds of error: 


“1. Because the entries of Kanawyer et al., were allowed in 1886 and L887 while the 
withdrawal was in fall force, and that a de faelo withdrawal is the equivalent to a de 
jure withdrawal, so that no rights could be initiated which could avail Ban ISE et 
al., as against the railroad grant. 

9, Because this decision we ask eoeonsidered was rendered subsequent: to that of 
the supreme court of the United States of June 8, 1895, in the case of Spencer v. 
McDougal (159 0. 5., 62) which decided that a withdrawal of lands by order of your 
Department for the benefit of a railroad grant, was effective and barred settlement 
and entry of such withdrawn lands, notwithstanding the zallnond grant did not 
authorize such withdrawal. 

This precise question also was considered by the euprane conrt of the United 
States in Wood v. Beach (156 U.S., 548). | = 

3. Because the decision in this case is in the fice of and directly contrary to that 
He the Department in mitiametue Valley and C.M. Wagon Road Co. v. Hagan (20 L. 

, 259). | 

= this case there was no grant of speetae lands, nor any provision for a with- 
drawal. The company was to get three sections out of six to be selected, and no 
possible right could be acquired prior to selection, and -yet it was held that the 
withdrawal must be respected, and was effective to protect the lands from. settle- 
ment ‘as though provided in the act,” reversing the decisions in Chapman (13 L. D., 
61) and 8. P. R. R. Co. v. Brady (5 L. D., 407 and 658); See also 12 L. D., 2143. 13 
L.D., 432, 

4, Booaose the aseisoue: ‘is contrary to decisions of the U. S..circuit court for. the 
Southern district of California. (Southern Pac. R. R. Co. v. Orton, 6 Sawyer, 157; 
_ Southern Pac. R, R. Co. v. Araiza, 57 Fed. Rep., 98), and supreme court of. North 

Dakota. (Northern Pac. R. R. Co. v. Barnes, 51 N. W. Rep., 386), supreme court of 
the U.S. (Buttz v. Northern Pac. R. R. Co., 119 U.S., 72). 


ny 
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In conclusion the notion states that— 


- The question at issue in this case is an important one, and as we believe the deci- 
sion we ask may be reconsidered is directly contrary to the adjudications of the 
courts of the United States to which we have referred, we respectfully ask that 
argument be allowed upon our motion, 

From what has been said it must be apparent that if the withdrawal 
formerly made on account of this grant for indemnity purposes was in 
violation of law and of no-effect, that no real question is presented as 
to the authority of this Department to revoke or disregard such unau- 
thorized withdrawal. As early as August 1888 this Department, after 
a full. and thorough investigation of the matter and full opportunity 
to present the question both orally and by brief, held the indemnity 
withdrawal in the case of the Northern Pacific Railroad Company, for 
the reasons before given, to have been made in violation of law and. 
therefore without effect except to mark indemnity limits. Although 
many times attacked in different ways, the Department has adhered to. 
the position taken in said case. I can therefore see no good purpose 
in further offering an opportunity for the submission of argument upon. 
this proposition. : 

The motion under consideration 1s therefore necordingly denied and 
herewith returned for the files of your office. 


SOLDIERS ADDITIONAL HOMESTEAD—ACT OF AUGUST 18, 1894. 
ASPINALL ET -AL. Ve STOCKS EL AL. 


_ The act of Rue ust 18, 1894, providing for the appedyal of a certain class of soldiers. 
additional homestead entries does not contemplate the confirmation of entriés 
made onland not subject thereto, and hence cannot be invoked for the protection 

of such ah entry made on lands oceupied for trade and business. 


Secretara ‘yf Francis to the Commissioner of the Gener ab Land Office, December 
(I. H. L.) | | 15, 1896. (PP. J.C.) 


It appears that on February 28, 1885, John L. Noonan as attorney- 
in-fact for William Stocks made soldier’s additional homestead entry 
for what was then described as lot 9—by more recent surveys desig: _ 
nated as lots 6, 7 and 8, Sec.'7, T. 10 S., R. 84 W., 6 P. M., Glenwood - 
S arintas Colonde, jJand Gistict. This fonture of this sont oversy has 
béen considered by the Department heretofore, and it. was decided on 
November 7, 1895 (L..& B., 319, p. 342), that the entry of Stocks thus 
made was not legal in its inception by reason of having been made 
under an absolute power of attorney from the entryman. Onaimotion 
for review it was decided, April 24, 1896 (L. & R., 330, p. 415), that the —— 
record had not. been fully considered by your oftice, and the same was 
returned for examination on the feature that is now presented. 
‘Thasmuck as the details have uo direct bearing on the questions now | 
presented it is not deemed necessary to recite them. | 
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On August 20, 1887, Aspinall and six others filed a protest against 
the entry of Stocks, alleging that the land was claimed and occupied 
by themselves with others as a town site prior to Stocks’ entry; that 
there were residetices, trading-houses, shops, and mills erected thereon, 


occupied and used, and that Stocks and his transferees were attempt- 
ing to secure title for the purpose of extorting money from the residents 


thereon. Your office by letter of October 21, 1887, ordered a hearing 
on the charges, and'as result thereof, the local officers decided, on this 
point, that “there seems to be no doubt but what there was some 6ccu- 
pancy and use of the land before the Stocks’ entry was made, but it 
does not appear to have been of a permanent character at that time,” 
and recommended that the protest be dismissed. 

Your office, by letter of June 9, 1896, reversed the action of the loca 
office, holding that the land was occupied and used at that time for — 


7 pocideube and business purposes, and was therefore exempt from entry ; 


whereupon. Stocks ef al, prosecute this appeal. | 
From au examination of the record it is found that in your sid office » 


opinion the facts are fairly and sufficien tly stated. It is conceded by 
the local officers that ‘“there was some occupation and use of the land 


before the Stocks’ entry was made,” and the only difference between | 
your office judgment and theirs is that they concluded. that it was not 


of a permanent character at the date of the-entry. So that as to the 


fact of the land being occupied for trade and residence purposes breve | 


_ 


is substantially no difference of opinion. 

To go into detail as to what the evidence shows. would bs Sno 6 
reiterate what is recited in your office decision. But to state it briefly 
it, is: undisputed that at the date of the entry there was an ore sampling 

works}. about twenty houses owned and occupied by persons and fam- 
ilies; stable and out-houses on the land; that feed and potatoes were 
sold on the premises; that there was a laundry and carpenter shop; 
and that. the land. was surveyed into lots and blocks shortly after the 
entry of Stocks and platted in accord with the town of Aspen with ue 


view of receiving government title thereto. 


The contention of counsel that the Stocks entry 18 ; confirmed byt the 


act of August 18, 1894 (28 Stat., ae is not tenable. The statute 


reads as follows: 


That all soldiers’ additional homestead certificates heretofore. issued under the 
rules and regulations of the General Land Office tinder section twenty-three hundred 
and six of the Revised Statutes of the United States, or in pursuance of the decisions 
or instructions of the Secretary of the Interior, of date- March tenth, eighteen hun- 
dred and seventy-seven, or any subsequent decisions oF instructions of the Secretary 
of the Interior or the Commissioner of the General Land Office, shall be, and are 
hereby, declared to be valid, notwithstanding any attempted sale or transfer thereof; 


and where such certificates have been or may Hereafter be sold or transferred, such | 


sale or transfer shall not be regarded as invalidating the right, but-the same shall © 
be good and valid in the hands of bona fide purchasers for value; and. all entries 
heretofore or hereafter made with such certificates by such purchasers shall be 


approved, and patent shall issue in the name of the assis user ; a 
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It is not in my judgment contemplated by this statute that any 
entries made with soldiers’ additional homestead certilficaves should be 
confirmed, except where under departmental decisions or instructions 
their transfer had been prohibited. It was only intended thereby to 
validate the transfers of the certificates and confirm entries made by 
attorneys-in-fact. The statute does not contemplate the confirmation 
of such entries upon land not subject to entry. The land in question 
was not subject to such entry because it was used and occupied for 

trade, business and residence purposes by the inhabitants thereof. 
-Your office judgment is therefore affirmed, and the papers transmit- 
ted by your office letter “N” August 20, 1896, returned for such further — 
action aS may be appropriate in view of the protest a the Aspen Con- 
solidated Mining Company. | 

It 1s so ordered. 


MINING CLAIM—NOTICE—POSTING. 
PARSONS ET AL. v. ELLIS (ON REVIEW). 


In the notice posted on a mining claim the book and page of the record shonld ve 
given of the location ou which the official survey is made, and failure to comply 
with this requirement will necessitate new notice. 


Secretary Francis to the Commissioner of the General Land Office, Decem-_ 
(I. H. 1.) _ ber 15, 1896. (P. J.C.) 


Motion for review of departmental decisiou of July 7, 1896 (23 Teds 
69), was filed by. E. D. Parsons e¢ al., and on pOncderanied thereof the 
Same was eutertained. Notice has been served under the rule, and the 
matter now comes up for consideration. 

It appears that Charles W. Ellis, by W. 8. Morse, his attorney-in- 
fact, filed application for patent for the Pine Mountain lode claim, 
survey 1146, Prescott, Arizona, land district. The period of publica- 
tion expired. December 3, 1894. On December. 5th following, E. D. 
Parsons e¢ al. filed their protest and adverse against the entry, and the 
local officers rejected the same as an adverse, because it was not filed 
within the period of publication, but accepted it as a protest, and 
ordered a hearing. As a result thereof they recommended that the 
application to purchase filed by Ellis be rejected. On appeal, your 
office reversed their action; whereupon the protestants appealed. A 
motion to dismiss this appeal was filed, on the ground “that the pro- 
testants as such have no right of appeal, occupying the position of 
amicus curie merely, and not being parties in interest.” This motion - 
was sustained, and it was held (syllabus): | 

A protest against a mineral application, filed after the period of publication, will 
not be considered by the Department on appeal, unless it is shown that the protest- 


ant has an interest in the ground involved, and that the law has not been complied 
with. Py the applicant. 


DECISIONS RELATING TO THE PUBLIC LANDS, 505 


The errors assigned in the motion for review that are deemed of 
sufficient importance for con sideration are: A 


Ist. The record shows that the law was not compiiel with by the applicant for 


patent in that he failed, in the notice of his application given, to give the name or _ 


names of adjoining: elanmants: ou the'same or other lodes, as required by paragraph 

- 29, Mining Regulations, December 10, 1891, and specifically held to be necessary in 
the case of W. H. Gowdy e# al. v. The isriet Mining Co., rendered May 23, 1896 (22 
iL. D., 624), in which case new notice was required fecatise of such failure. — 

“ond. The record shows, in the finding of the register and receiver, as well as the 
paper on file, that the saplication for patent fails toset forth a copy of notice posted 
on the mine, and the proof of posting notice and diagram shows that the notice was. 
signed by BE. C. Babbitt and W. 8. Morse and not by the applicant Ellis. — 

3d. The record clearly shows that the notice was intentionally and fraudulently 
-inisleading, in that it referred to the book and page of the original location record: 
as a part of the description of the land, and the basis of the claim, while the descrip- 
tion by metes and bounds contained in the notice was totally and wholly different 
from that in the original location, and embraced more than six acres of the claim of 
the protestants, together with all of their improvements. 

It will be observed that the errors complained of are not directed to 
the correctness of the original decision upon the sole point therein 
discussed and decided. The position taken in that decision is not 
questioned and the” conclusion arrived at is, in Iy Judgment, unassail- 
able. | 
The aiiontion of the Depstnent) is now epeeihily dineetell newecee 
to what is considered a fatal defect in the application for patent, a_ 
defect clearly apparent in the record made by the applicant himself, 
and it is suggested that there is such a plain violation of the regula- 
tions that, even as between the government and the entryman, entry 
should Ot be permitted. | 

The abstract of title of the Pine Mountain lode, as furnished by fic 
applicant, shows that it was located by one S.A. Davidson, February 
25, 1878, and was “duly. recorded in book F, 6, of mines, records of 
Yavapai county, Arizona, at page 420,” on March 28; 1878. Through 
mesne conveyances, C. W. Ellis became the owner of the claim, Febru- 
ary 1, 1894, and on June 25, 1894, he filed: au “amended notice of loca- 
tion,” i in which it is stated that, | 
this amended or additional notice i is made for the purpose of more Gefinitely locating 
the claim by metes and bounds, and is without waiver of any rights claimed under 
the or‘ginal location as recorded in book F, 6, page 420, of the. records of Yavapai 
county. é ; 

This amended notice is recorded “in book 41 = mines, pages 43-49, 
records of Yavapai county, Arizona.” 

The official survey of the claim was made from the amended notice 
of location. In the application for patent the claim is described: “Said 
lode claim was duly located on the 25th day of February, 1878.” In 
the notices published in the neweReper and posed in the local ottice, it 
is stated that: , Fk ue _ 

The location of this mine is ree in the recorder’ s office of Vavapal county, 
Arizona, in book F, 6, of mines, page 420, Zane adjoining claimants are, Fortune — 
_ Mine on south. eee | 


506 —«- DECISIONS RELATING TO THE PUBLIC LANDS. 


In the notice posted on the claim the place of record is given. as “ the 


office of the recorder of eva county, at Prescott, in the county 
and territory aforesaid.” 


It will be noticed that no paper filed in the local” office, except the 


- field notes, nor either of the notices published or posted, contains any 
statement as to where the record of the amended location, upon which 


the official survey was madeé, can be found, but all refer to the record 


of the original location. 
Paragraph 29, Mining Circular, provides that: 


| The claimant is then required to post a copy of the plat of such survey in a con-. © 
_Spicuous place upon the claim, together with notice of his intention to apply for a 


patent therefor; which notice will give the date of posting, the name of the claim- 
ant, the name of the claim, mine, or lode; the mining district and county; whether 
the location is of record, and, if so, where the record may be found; the number of feet 
claimed along the vein and the presumed direction thereof; the number of feet claimed 
on the lode in each direction from the point of discovery, or other well-defined place 
on the claim; the name or names of adjoining claimants on the same or other lodes; 
or, if none adjoin, the names of the nearest claims, ete. — 


Then follow paragraphs in regard to posting, etc., and in relation to 
the publication of notice. Then this: | : . 


35. The notices so published and posted must be as full and complete ag ee 
and embrace all the data given in the notice posted upon the claim. 

36. Too much care can not be exercised in the preparation of these eeieee: inas- 
much as upon their accuracy and completeness will depend, in a great measure, the 
regularity and validity of the. whole proceeding. - 


The necessity for a strict. compliance with these regulations is dis- 


cussed in Gowdy et al. v. Kismet Gold Mining Company (22 L, D., 624), 
and it is not deemed necessary to reiterate the same here, 
It is certainly contemplated by paragraph 29 that the notice ‘posted 
on the claim must contain information where the record of the claim 
way be found. Simply referring to the record in the office of the 
recorder of the county, as in the case at bar, is not, in my judgment, 


sufficient. The book and page:of the record should be given of the. 


location upon which the official survey is made. It is not contemplated 
that those owning land in the vicinity of the claim for which patent is 
songht should be put to the trouble and expense of searching records 


to ascertain the location. The applicant is the moving party, and upon 


him is cast the burden of showing all the data by which parties inter- 
ested may readily make.such examinations as will enable them to 
‘determine whether there is a conflict between the claim applied for and 
others in the neighborhood. The necessity for doing this with SOOT ACY 
is emphasized by paragr aph 36. i 

A better illustration of the evil results of a failure to comply with 


the regulations could not be presented than that suggested by the case | 


at bar. It may be well to say in this connection that the Department 
— does not consider the affidavits and statements of the protestants as 
evidence i in this matter, but simply uses them as an iNustration in the 


- 
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same manner it would a hypothetical case. The Morning Star lode 

claim, located in 1882, and throughout part: of its length, laid next to 
and parallel with the Pine Mountain, as originally located and recorded 
in book F, 6, at page 420. There was apparently no surface conflict 
between these two claims as thus located. By the amended survey, 
however, it is charged that the Pine Mountain was so swung around 


as to include about six acres of the Morning Star. Now, in the appli- - | 


cation for patent, ‘and the notice posted and published, there is no 
mention of this amended location or reference to the record thereof, 
but by everything that by law and the regulations was intended to 
convey notice to the world, the old record was given. By this decep- 
tion any one was likely to be deceived and lulled into oueuaees in the 
_ protection of his rights. 

But whether that was the result in this case or not is wholly imma- 
terial at this stage of this proceeding. It is clear that there was nota 
compliance with the regulations in the matter of giving notice “where 
the record ‘may be found,” and in this there was fraud upon and mis- 
represeitation to the government sufficient to require. a republication: 
and reposting of the notices. 
_ The further objection that W. S. Morse, who noted as attorney -in-fact 
for Ellis, the entryman, was also the-chainman who assisted in making 
the survey of the Pine Mountain lode, in viotation of the rules, is 
without merit. There is no’ evidence ii the record that Morse was 
the attorney-in-fact of Ellis at the time the sur vey. was made, July 19, 
1894. -The power of attorney from Ellis to Morse is dated August 23, 
1894, more than a month after the Survey. 

It is urged by counsel for the applicant that review of the former 
decision should uot be granted, for the reason that all the matters sug- 
gested by the motion were presented and discussed in the first instance, 
and there being no new pou of fact or law Pee the motion: 
Should fail. | 

It is true that the defect in the notices was eaten and discussed 
' in the appeal to the Department, and in the briefs of counsel. It will 
be observed, however, that this feature of the case was not discussed 
or referred to in the original decision. This was probably due to inad- 
‘vertence when _the case was originally under consideration, the attention 
of the Department ‘being absorbed in the question that was decided. _ 
It was not charged specifically in the protest that there was a violation. _ 
of law in the matter of the application for patent, but protestants 
seemed rather to rely on the fact that the applicant had fraudulently 
swung his claim around so as to include protestants’ ground. From this - 
2 fact, which was not of itself sufficient to warrant an. appeal under the: 
cir cumstances, the Department may have overlooked the LPOPLEnoe of 
the other questions: sugg rested. | | 

-. But be that as it may, under the supervisory powers s invested i in the 
Secreta of the Interior in disposing of the public domain, he may | 
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even on his own motion, correct errors that appear in the record and 
require a compliance with the law on the part of those seeking govern- 
ment Jands. | | 

‘In so far as this motion seeks a revocation of the former decision, the 
same is overruled, and the order will be that the applicant be required 
to make new publication and posting of moulas, in conformity with the 
rules. 

Iti iS SO ordered, and the papers are herewith returned. 


RAILROAD LANDS—SECTION 5, ACT OF MARCH 38, 1887. 
DURRELL ET AL. v. WINDOM, 


The right of purchase accorded by section 5, act of March 3,1887, extends to indem- 
nity lands as well as those within the primary limits, and this is true of lands 
which at the date of purchase from the company had not been selected, as well 
as of those which had. 

Lands sold to purchasers in good faith as part of arailroad grant, butin fact excepted 
from the operation thereof, are within the purview of ‘said section. 

An application for the right of purchase under said section may be entertained at 

any time after it is ascertained that the land involved is excepted from the grant, 
and without waiting for. the final adjustment of the entire grant. 

The fact that a purchaser from a railroad compauy does not, prior to his purchase, 
examine the records of the Land Department in order to ascertain the character 
of the company’s title, is not sufficient to defeat his right of purchase under 
said section as a “bona fide purchaser,” 

The good faith of a purchaser from a railroad company is not affected by tig fact 
that he is a stockholder therein; nor by the further fact that he gave preferred 
stock of the company in conan ge for the land. 

The successful contestant of an entry acquires no preference right that can prevail 
as against the right of a bona fide purchaser under said section. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
(1. H. L.) - | ber 15,1896. (J. Le MeO.) |» 


I have considered the case of Joseph M. Durrell and John E. Greene 
. Ellen T. Windom, involving the SE. 4 of Sec. 19, and the SE. 4 of 
Sec. 21, T. 148 N., R. 52 W., Fargo land district, North Dakota. 

J oan Bowers made timber culture entry of the SE. 4 of Sec. 21 on 
October 1, 1879. Harrison L. Wiard made timber eilerre entry of the 
SE. 4 of Sec. 19 on October 2,1879. On January 17, 1895, John E. 
Greene filed contest against the entry of Bowers, and on the same date 
Joseph M. Durrell filed contest against the entry of Wiard. Hearings 
were ordered ; Bowers and Wiard made default; and in each case deci- 
sion was dee by the local officers in favor of contestant. Your 
office affirmed said decisions on September 9, 1895; and said entries 
were shortly afterward canceled. 
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The as are within the indemnity limits of the grant for this North- 
ern Pacific railroad company, and were selected by said company per 
list No. 6, on March 19, 1883; and are also included in amended. list 
No, 6, filed October 12, 1887 and February 23, 1892. : 

On May 21, 1895, the company’s selections of said tracts were held | 
for Gaucelisiio’l heeaes of conflict with the prior and then subsisting 
entries of said Bowers and Wiard. An appeal was taken by the com- | 
pany to the Department, which, on December 6, 1894, affirmed the 
decisions of your office (See L. & BR. copybook No. 298, pp. 18 and 54). 
The company’s selections were canceled on March 7, 1895. | 
— On May 11,°1895, Ellen T. Windom, executrix of William Windom, 
cleceased, filed application to purchase said tracts under the fifth section | 
of the act of March 38, 1887 (24 Stat., 556), and gave notice of her 
intention to submit ae in support of her claim on June 28, 1895. 
On the date appointed testimony was submitted in her behalf. Gr eene 
and Durrell, contestants of Bowers’ and Wiard’s tim ber culture entries, 
were neonenariccd by counsel. 

Afterward Durrell (on September 28, 1895), and Greene (on Gistaper 
5, 1895) applied to purchase under the: homestead laws the tracts 
alaimed by them respectively; but the local officers rejected their appli- 

cations because of Mrs. Windom’s pending application to :DUnCRASe 
under the act of March 3, 188%. 

On January 4, 1896, the local officers rendered : a decision holding that 
William Windom was not a bona fide purchaser; .also that the applica- 
tion to purchase was premature, inasmuch as the grant to the company 
had not been finally adjusted; hence they rejected the application to 
purchase. | | 

Mrs. Wincom appealed to your office, which, on June 22, 1896, held 
that the local officers were in errur as regards both grounds upon which 
they based their decision, and decided that Mrs, Windom should be 
_ permitted to purchase. 

trom said decision of your office both Durrell and Greene have filed 
appeals, basing the same upon numerous allegations of error. Counsel 
for said appellants contend that, | | 
the tracts being in the indemnity limits, and forming no part of the grant, it was 


error to hold that they are of the class of lands subject to purchase under the act of 
March 3, 1887... 


Mr. Attorney General Garland, on November 17, 1887 (6 L. D., 272), 


= rendered an opinion holding that the right of purchase accorded in the ; 


fifth section of the act of March 3, 1887, extends to indemnity lands as 
well as to those within the primary or granted limits, and the Depart- 
ment. has since uniformly so held. This is true of lands which at the 

date of the purchase had not been selected, as well as of those which | 
had. (See Pierce e¢ al. v. Musser-Sauntry. Co., 19 iL. D., 136.) 


_ Appellants contend that it was error: ‘to hold that the tracts in nontrowonsy ever 
| belonged to the Northern Pacific Railroad Company. . | | . 


+ 
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Certainly they did not: if the lands faa belonged to the company 
the act would not apply. Section five, under which Mrs. Windom 
desires to purchase, expressly provides: ; 

That where any said company shall have sold. to citizens of the United: States, or 
persons who have declared their intention to become such citizens, as.a part of its 


grant, lands not conveyed to and for the use of such company, . . . . or where the. 
lands so sold are for any reason excepted from the operation of the grant, 


the purchaser from such company can acquire title by purchase from 
the United States. This covers literally the case at bar, where the 
railroad company sold to Mr. Windom lands that were “excepted from 
the operation of the grant” by the timber- Surtare entries of Bowers and 
Wiard. | , 
Appellants contend that the ere to purchase | was prema- 
ture—or at least the grant in.so far as it relates to the tracts In con- 
troversy—has not been “finally adjusted.” — | 
The section under which Mrs. Windom applies to en et is part 
of an act relating specifically to grants that have not been aay 
adjusted.” It provides: | 


That the Secretary of the Interior be, antl is ictus, authorized and. dirested to 
immediately adjust, in accordance with the decisions of the supreme court, each of 
the railroad grants made by Congress to aid in the construction of railroads, and 
heretofore unadjusted. 

Sec. 2, That if it shali appear, upon the Se of such adjustments respec: 
tively, or sooner, etc. . 


The direction to take certain action upon the adjustment of the grant, 
or. sooner” controls the entire act. Indeed, it would seem somewhat 
inconsistent that this act, entitled, “An aet to provide for the adjust- 
ment of land-grants” should be iene to apply only in cases where 
the adjustment had already been completed. The correct rule in this 
respect is enunciated in the case of Nicholas Cochems (11 L. D., 627, 
syllabus): — 7 _ 

An application to purchase under section 5, act of March 3, 1887, made by one> 
claiming under a grantee of a railroad company cannot be Seer aed until it has | 
been finally determined that the land in question is in fact excepted from the grant. 
In the case at bar “‘it has been finally determined that the land in 
question is in fact excepted from the grant,” by the timber-culture 
entries of Bowers and Wiard. That having been “finally determined” — 
there was no occasion for further delay in applying to purchase or in 
acting upon such application. It can hardly be seriously contended . 
that an applicant to purchase, having under the act in question a right 
superior to more recent applicants to enter, must sit idly by and witness 
without protest the patenting of the lands to others not legally entitled 
thereto. Indeed, it is better for these appellants that the application 
to purchase be made and decided now, than to postpone it until some- 
time far in the future, when the entire grant shall have been finally 
adjusted, and then put them to the trouble and expense of defending 

in a suit on the cancellation of: such Paes 


® 
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The Department has heretofore in numerous cases allowed applica- 
tions to purchase under section 5 of the act of March 3, 1887, before 
the final adjustment of the grant. See Union Pacific Ry. Co. ¢ al. v. 
McKinley (14 L. D., 237); Criswell v. Waddingham (16 L. D., 66); ‘Union 
Colony v. Fulmele e¢ al, (ib. 273); Jenkins e¢ al v. Dreyfus (19 L. D., 
272); Skinvik v. Longstreet et al (22 L.D., 82); Northern Pacitic R. R. 
Co. v. North (ib. 93); Hunt ». Maxwell (23 L. D. aay Grandin e¢ al. v. 
La Bar (23 L. D., 301). — 

. The appellants assert that the decision of your office was in error in ~ 
holding that William Windom was a bona fide purchaser. This allega- 
tion of error, however, is unsustained by any statement or argument | 
on the part of Said appellants. ‘he local officers held that he was not 
a bona fide purchaser, and dwelt at length upon the reasons which led 
them to such a conclusion ; ; but Te am not SOneuICee of its correctness. | 
They say: | 


No investigation was made by Mr. Walon, or by any one for him, as to the 
Northern Pacific Railroad. Company’s source of title, nor did he cause to be exam- 
ined the records of the United States land office at Fargo, or at. Washington; he 
‘did not know -or ascertain whether the railroad company had ever selected the 
lands; and as a matter of fact, at the date of purchase these lands had not been 

selected by the Northern Pacific Railroad Company. _ 


The fact that Mr. Windom did not make an exhaustive examination . 
of all records that might possibly contain some information relative to 
the land in coutroversy is not sufficient to show that his purchase was 
made in bad faith. A purchase is made ‘in good faith”, when it is 
made “in ignorance of any right or claim of a third pare ne 
and Eng. Cyclo. of Law, Vol. 2, p. 444); again a 
bona tide purchaser .... is one who purchases for a valuable considération paid 


or parted with, and in the belief that the vendor had a right to sell, and without 
any suspicious circumstances to put him upon inquiry. (Ib. ) es 4% 


_ If the act were to be given the striet and narrow construction con- 

_ tended for by the local officers, and nobody were to be considered 
a bona fide purchaser who could not, and did not, show that prior to 
purchasing he had examined the records of your office, and the local 
_ office, and perhaps the recorder’s offices of the several counties through. 
which the railroad runs, and found therefrom that the land he contem- 


. plated purchasing in fact belonged to the railroad company, then 


there could have been no such thing as a bona side purchaser from a 
railroad company of lands that did not belong to it, and the remedial 
act of March 3, 1887, would have been a vain and superiiuons piece of © 
legislation. In fact, at the date of purchase in the case at bar (in 1878), 
there was no claim of record or otherwise; the timber culture entries 
which excepted the land from selection were made in 1879. | 

| The appellants contend that William Windom | 
being a stock or bond holder of the Northern Pacific Railroad Company, aud having 
traded with himself, one portion of the company’s property for another class of 


| property claimed.by it, at abont one-half the government price for such lands, it was 
thereforé error to noid that he was a bona Side purchaser. 
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A sufficient answer to this allegation may be found in departmental - 
‘decision of August 29, 1896, in the case of Grandin et al. v. La Bar (23 
L. D., 301), which is porroukly siummed up in the syllabus: 

Theré is nothing in the fact that a purchaser of land from a railroad company is 
a stockholder therein to affect the good faith of such purchaser; nor does the fur- 
ther fact that the preferred stock of the company, that was convertible into lands, 


was given in exchange for the land, open the transaction un objection on the ground 
that there was no consideration for the sale. | . 


See also, with reference to the qualifications of a wiehasen from a 
railroad company, departmental decision in the case of Drake et al, UV. 
Button (14 L. D., 18). 

The appellants further contend that Durrell and Greene being suc- 
cessful contestants of the timber culture entries that at one time covered 
the land, and having made applications for the respective tracts at the 
time when they initiated their contests, have earned a preference right 
to euter the land, which is sufficient to defeat Mrs. wee applica- 
tion to purchase. 

Section five of the act under consideration is very explicit in stating ~ 
the character of the claims that will be allowed to defeat an application 
to purchase; these are: 

(1) Lands which, “at the date of such sales, were in the bona fide 
occupation of aclverse claimants under the pre-emption or homestead laaws. 

At the date of the sale to Mr. Windom (December 10, 1878), neither 
of the appellants was in “occupation” of the land “under the pre- 
emption or homestead laws”; neither of them-had applied to enter the 
land, or had in any other manner initiated even an inchoate right to 
the same. 

(2). Lands are excepted from purchase which had been settled upon 
subsequently to the first day of December, 1882, and prior to the passage © 
of the act. of March 3, 1887 (Union Colony v. Fulmele e¢ ai., 16 L. D., 272, 
277; Swineford et al. v. Piper, 19 L. D., 9; Northern Pacific R. B. Co. v 
North, 22 L. D., 93), Neither of the appellants alleges actual settle- 
ment upon said land between the two dates above named, nor indeed 
at any time. 

The successful contestant of an entry acquires ho * eenetenenee right” 
that can prevail as against the right of a bona fide purchaser, under 
section 5 of the act of March 3, 1887 (Hunt v. Maxwell, 23 L. D., 180). 

The decision of your office allowing Mrs. Windom’s application to 
purchase, and rejecting the applications of Greene and Durrell to make 

homestead entry, is amme : _ * 
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} 
PRACTICE—APPEAL—REJECTED APPLICATION—RAILROAD SELECTION. 
ASHELMAN v. NORTHERN PaciFic R. R, Co. 


In a case between an applicant for the right of entry, and a tailroad company, claim- 
‘ing under an indemnity selection, where the application to enter is rejected-by 
the local office, on account of conflict with the selection, and the appeal from 
such action is dismissed for want of regularity by the Commissioner, who in the - 
same decision holds the company’s selection invalid, the right of the applicant 
should be considered when final action is taken on the company’s selection. 


\ 


Secretary Francis to the Commissioner of the General Land Office, oe 


(I. H. L.) ber 15, 1896. CROW. Gy” 
- With your office letter of November 13, 1896, was transmitted ' an. 


| application for writ of certiorari, filed on behalf of Benjamin I, Ashel- 


man, in the matter of the contest arising upon. his application to enter — 
the SE. 3 + of See. 7,.T. 132 N., Kk. 47 W.,, , Fargo. land district, North , 


. Dakota. 


‘The facts in this case, gathered toi. your office decision of Ociobar 
12, 1896, a copy of which has been filed with the ar icabe for cer tio- | 


rari, appear to be as follows: 


The tract. involved i is within the indemnity lanes of the con to said 
company, and was included in the company’s list of selections filed | 
March 19, 1883. Several lists have since been filed ae of said 
list of March 19, 1883. . 

March 27, 1895, Ashelman suited to enter the tract il question 
under the homestead law, his. application being rejected for conflict 
with the company’s selection, from which action he appealed to your 


| office, but did not serve notice upon the company of such appeal, unless 


= 


service upon: Ww. K. Mendenhall, of this city, be held to be sufficient 
service upon the company. _ 
In considering this matter your office iecnion of Obiober 12, 1896, 


held that the service was insufficient, and therefore dismissed the appeal 


from the action of the local officers, although in the same decision you . 


proceeded to the consideration of the company’s rights under its selec- 


tion of July 13, 1891, and held said selection to beinvalid. The selection 


is therefore held for cancellation, subject to the right of appeal in the 


company. 

AShelman has attempted to appeal from said office decision, but’ in 
your office letter of October 23, 1896, you refuse to receive the same, 
holding that as your aioreahid: decision dismissed Ashelman’s appeal 
from the action of the local officers for want of “proper service upon the 


_ company, no appeal therefrom lies. 


Following your refusal to accept. his appeal, Ashelman made the 

application for certiorari now under consideration. As to whether the 

company has appealed from that part of your decision which held its | 

selection for cancellation, the record is silent. 
1814—VOL 23—-33 _ 
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From a consideration of the matter [ am of opinion that it is unneces- 
sary to consider the question as to the sufficiency of the service upon 
the company of Ashelman’s appeal from the action of the local officers — 
in rejecting his application to enter this land, in view of that part of 
your decision which held the company’s selection to be invalid. 

Should the company fail ‘to appeal therefrom, or should the action 
taken i in your office decision upon appeal be armed: it is clear that the. 
company was in nowise injured, even should it be held that no service . 
of the appeal had been made upon it. If the company’s selection was 
invalid, Ashelman was denied a right by the action of the local officers 
7 in rejecting his application for conflict therewith, and he should be 
recognized in his right, if any he gained under his application, from 
the date of its presentation. Should the company fail to appeal from 
your office decision Ashelman will be accorded rights under his applica- 
_ tion as of the date of~its presentation; and in the event that the com- 
pany appeals, its rights in the matter will depend upon the legality of 
its selection. In that event Ashelman will be made a party to the case 
and permitted to make any showing desired as against the claimed 
rights in the company under its selection.. This results in restoring to 
Ashelman his position upon the record, to secure which was the evident 
purpose of the filing of the writ under consideration. 


RES JUDICATA—ILLEGAL ENTRY—PREFERENCE RIGHT. | 
MOooRES v. SOMMER (ON REVIEW). 


The doctrine of res judicata, as between the parties to a conovens will not pre- 
vent the government from cancelling an entry where it is apparent that it can- 
“aioe be perfected without perjury on the part of the entryman. 

Under the supervisory authority of the Department a preference right of entry may 
be accorded a party throngh whose efforts an entry is canceled, though he may not 
be entitled.to be heard as a contestant against such entry. . 


Secretary Francis to the Com missioner of the General Land Office, Decem- 
(I. H. L.) ber 23, 1896. a (CO, W. PB.) 


| On March 19, 1896, you transmitted a motion, on the part of Thomas ~ 
J. Moores, for a review of the decision of the Department-of February 
21, 1896, in the case of the said Moores against Christian F. Sommer 
(22 L. D. , 217)... Upon examination.of said motion the same was by the 
Depar enient entertained, under date March 23, 1896, for argument as . 
provided by amended rule 114 of Rules of Pr sehen: | 
The land involved is the NW. 4 of Sec. 27, T. 12 N., R. 3 W., Okla- 
-homa City land district, Oklahoma, Territory. 
The specifications in this motion are numerous, but iti is iaty necessary | 
to refer to the following: - 
It was error on the part of said Secretary, when the testimony clearly shows that . 
said Sommer is disqualified, and that said Moores has been living upon, cultivating, 


te 
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improving and wiardeinine the tract: in centroversy—his fhemeayen since he ini-' 
tiated his claim thereto, to hold, upon the cancellation of Sommer’s entry, that. 


said Moores can not be permitted on account of the doctrine of res judicata, to. make, 


entry. for the land and therefore hold it sub ject to entry by the first legal applicant, 


and thereby to deprive said Moores’ ‘of. the benefit of his penny Tesidence and — 


improvement, of the tract involved. 
. Aid. 


The Honorable Bcerstary aan in said opinion, upon the sanbelintion: of: othe shite 


of said Sommer, in awarding the land to the first legal applicant and thereby depriv- 
‘Ing said Moores of the benefit of the improvements which he bas put upon the tract he, Be, 
by giving them to an entire stranger, when upon equitable principles at least, said or 


Moores:is justly and fairly entitled. to the tract. 
| | ue | 2. 
The Honorable Benretay: of the Interior erred i in said opinion in not holding that. 
upon the cancellation of said Sommer’s entry—notwithstanding the fact that under . 
technical rules Moores may be precluded from making the entry, still, as a matter — 
of equity and right, the land should be awarded to him on account of rights which’ 
he has acquired by the’prosecution of the contest involved in. this ey and | 
his settlement and residence upon the tract. . 


IV, 


‘Phe Honorable Secretary erred in said opinion in not appl ying the equitable and 
liberal rules recognized by the Department in this case in favor of said Moores, on. 
account of the great equities which he has involved in this controversy, and award-, 
ing him the tract in dispute rather than giving it to a stranger and thereby depriving. — 
said Moores of the fruits ‘of .his-toil, labor,:means-and: ee ee ‘of. money upon 
the tract and in prosecuting this contest. 


ve | 
The Howosnuis Secretary spesa in anid’ opinion in holding that: iropten having failed 


to appeal from the decision of the Hénorable Commissioner adverse to hin, is con- 
cluded thereby under the circumstances of this case, though Mooresmay have mistaken 


his remedy and filed a motion for review in the case to which hé was not a party, 


thereby believing and intending to protect his interests—manifesting and showing 


his good faith by his efforts, he shonid not have the doctrine of res judicata applied — 


to him in all its rigor in this new and independent ‘contest proceeding instituted by. . 
ee for the purpose of poe his rights in the premises. ts 


On April 9, 1896, you transmitted a motion for review on the part of 


_ Christian F. Sommer, as follows:. 


The grounds upon which this application is ijased are error of fact aad law upon 
which said decision is based, said Sommer having been a duly qualified entryman for 
the land in question at the time application therefor was filed, and so’ held by this 


office and by the Honorable Secretary, upon a full examination of the facts and the — 


law, and there being a broad distinction between the principles laid down by the 


‘supreme court in case of Smith ». Townsend (in which the undersigned bad the honor : 
: to represent the appellee), aud the facts applicable to this case. : 


It was admitted by Sommer, in his testimony in his contest: against j 
James H. Carter’s entry,. recited | in departmental decision of August 19, 
1892, that he was appointed transportation agent of the quarterm aster’s’ 
department, September 22, 1881; that on April 7, 1887, he was ordere& 
to Oklahoma station, and remained there in the discharge of his official 


duties until after the opening of the territory; and was there on March 
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“2 1889, tlie date of the-passage of the act opening said battors and 
oD “April 22, when the same was opened by the President’s proclamation; 
that he was on the land i in controversy after noon on April 22, and that 
on. the. 23d he hauled some building material on it with the intention of 
building. But he did not build, neither, did he make an entry. His» 
first offer to enter the land was on October 28, 1889. | 

- In-the decision complained of it was held that these facts disqualified 
| hina under the rulings of the supreme court of the United States i in the 

ease. of Smith v. Townsend (148 U. S., 490), and it was further held, 

‘that as he could not perfect title to the land, without committing per- 
, jury, his entry should be canceled, iie-dpetene of res judicata having. 
no ‘application as between him and the government. And I see no 
reason for changing the conclusions then reached. . 

Upon Moores’ motion for review, although it was held in the decision 
complained of that a contest by him did not He against Sommer’s entry, 
yet, ip. view of the fact that it was owing: to his persistent. attempt to 
contest Sommer’s entry that the attention of the Department was 
directed to its illegality, according to the rulings of the supreme court in 
the Smith v. Townsend case, it would be in accordance with those equi- 
table: principles which should govern the Department in the exercise 
of the supervisory powers of the Secretary to accord to Moores the 
preference right of entry, and you are directed to permit him to make 
homestead entry of the Jand. . 

The departmental decision of eee 21, 1896, is modified accord- 


in ae 


Sl cea STON: E-PLACER ENTRY—AB ANDONED MILITARY 
: RESERVATION. , 


SIMON RANDOLPH. 


Section 5, act of July 5, 1884, providing for the disposition of abandoned military 
reservations, may be properly construed in connection with the act of August 4, 
1892, to warrant the allowance of a placer applicatiou for land containing build- 
ing stone, in accordance with the latter act, 


_. Secretary FF: rancis to the Commissioner of the General Land Office, Decom- 
pea & 34, ber 23, 1896. ke (C. J. W.) 


| - Simon P. Randolph, claiming as one of seven locators, and aS assignee 

of the other six, made mineral application No. 97 for the consolidated 
claim therein described, on June 29, 1893, at the local land office, 
Seattle, Washington. | The local officers rejected his. application, for 
the reason that the tract applied for was reserved for light-house pur- 
. poses, under executive order of July 13, 1892. On appeal, your office 
affirmed the decision of the local oficers, and he. appealed to the 
Department. __ 

» Pending said appeal, a map of the light. house reservation was filed, 

from which it appease: that it did not embrace the zane appied for. 
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| When the case came up for consideration in the Depadiment: ‘it was 
held, inasmuch as it now appeared that the application did not conflict 
with the light-house reservation, that the rights of the applicant should — 
be reconsidered under the act of August 4,1892 (27 Stat., 348), and the 
case was returned to your office for re: pajueation nadee existing con- 
ditions, but was subsequently recalled, and a further hearing was 
granted the applicant. Under this state of the record, the case was 
considered here on October 3, 1896. It was then held that the act of 
August 4, 1892, did not take: building stone without the provisions of 
the act of 1878 (20 Stat., 89), or add it to the class of substances known 
“as mineral, but provided that lands chiefly valuable for building stone 
might be etcie under the placer mining laws. That is, after discov- 
ery of building stone, it may be entered under the placer mining laws, 
the rights of the entryman attaching from.the date of his application 
to enter. It was, in substance, held that, if-on June 29, 1893, when 
Randolph made application to purchase, aad made tender of the pur- | 
- chase. money, the land had been subject to entr y, or was then subject 
to entry, he should be permitted to purchase under the placer mining 
laws. It was further held that his application, accompanied by the 
tender ot the purchase price, might be. taken as equivalent to entry. 
It appeared, however, that the executive order of March 4, 1896, 
rescinding or modifying the original order of reservation, itself reserved 
for military pur poses the residue of the land not included in the survey 
for lighthouse purposes, and, as the land applied for was by reason of 
the first order in eenenwatiGd at the date of the application, ‘and by. 
reason of the second order. was still in reservation, it was held that 
Randolph acquired no right Dy: his en pecanen and tender of the pie 
chase price. 
- Said decision, although published (23 L. D. 329), Was. not pronial- 
gated, it having been withdrawn for further poncilee ation. | 
. Thie reservation made by executive. order of March 4, 1896, was ar 
continuance of the original reservation made for Hiehthouse purposes 
and. was on the recommendation of the Secretary of War. This reser: 
- vation was the only bar to the allowance of Raudolph’s application to : 
enter and purchase. .On' November 23, 1896, the’ Secretary of War 
addressed a letter to the President, recommending that so much of the 
military. reservation on Sucia. Islands, in the Gulf of Georgia, State (oe 
- Washington, which was declared by executive order of March 4, 1896, 
as is embraced in the mineral application No. 97, made at the iva otfiée. 
at Seattle, Washing ston, by Simon P. Randolph, for patent on the Sucia. 
_ Island Stone Mine, as shown by the survey of the mining claim of the. 
said Simon P. Randolph, made under the diréction of and repor ted by: 
the United States surveyor-general for the State of Washington, min- 
eral survey No, 314, be placed under the control of the Secretary of the. E 
Interior for disposition under the act of eonEt ess eproe Jul y 5, 1884 
(28 Stat. , 104). , 
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On December 12, 1896, the following order, signed by the President, _ 
‘was endorsed upon the recommendation of the Secretary of War: | 
The within recommendation is approved. The Secretary of the Interior will cause 

‘this action to be noted on the records of the General Land Office. 

Randolph’s counsel has called attention to this chan ged state of fete, | 
and invoked supplemental action on the case. 

This case is proceeding as between Randolph and the government 
alone, and there seems to be no valid reason why he may not be per-— 
mitted to perfect his title under the act referred to, since the obstacle 
to the allowance of his application has been removed, if the fifth SeC-. 
‘tion of said act is applicable. | 

_ Said section is as follows: 

' Whenever any lauds, containing valuable mineral deposits, shall be vacated by 
the reduction or the abandonment of any military reservation under the provisions: 
of this act, the same en be ene of exclusively under the mineral laws of the 
United States.. 

"It seems that Randolph ‘proceeded - in the inception of his claim by 
development and location upon the idea and belief that building stone 
lands could be acquired under the placer mining laws, at-a time when 
the land was not in reservation, and that he has in all the steps he 
has taken acted in pertect good faith; that he has discovered, located, 
‘and surveyed, and developed a valuable quarry of building stone, at 

an. expense so sreat as to have exhausted his resources. His equitable 

claim, to be allowed to perfect his title, is so patent and strong as to 
forbid the denial of such right, unless it should appear that there is a _— 
want of legal authority to allow it. It has been held by the Depart- 
ment that building stone is not a mineral, but that under the act of 

August 4, 1892, it may be entered under mining laws as though it were 

al cinerals These apparently conflicting. propositions are not, to be so 

construed as to destroy each other, but rather in such a way as that 
each may stand, in its proper order. It is cleat that for the purposes 
of entry building stone may be treated and considered as though the 

land wherein it is located contained mineral deposits. | 
~ Section 5.of the act of July 5, 1884, provides for disposing of vacated 
military reservations which onan valuable mineral deposits under 


_. mineral laws exclusively. It can not be said that building stone comes 
within the letter of this. statute, but construing this. section with the | 


act of August 4, 1892,—the purpose of which was to allow bnilding - 
‘stone land to be entered under placer mining laws—it would seem to . 
come within its spirit. 

The premises considered, and especially in view of the fact that this 
is a proceeding between the government and Randolph alone, the pub- 
lished, unpromulgated decision of October 3, 1896 (23 L. 1)., 329), is — 

her eby vacated and set aside, and the pr esent decision substituted 

therefor; and Randolph will be allowed thirty days from notice of this 

‘decision within which to pay the purchase money for the land claimed 
_ by him, and your office will direct the local officers upon such payment 
to issue to him final certificate and ee oe 
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_HosMER v. DENNY ET AL. 


Motion for review of departmental decision of September: 11, 1896, 
23 L. D., 319, denied by Secretary Fraticis, December 23, 1896. 


~ 


REGULATIONS CONCERNING PERMISSION TO USE RIGHT OF WAY OVER | 
THE PUBLIC LANDS FOR TRAMROADS, CANALS, RESERVOIRS, ETC. 


The following regulations are promulgated under the act of Con- 
gress of January 21, 1895, (28 Stat., 635), entitled “An Act to permit 
the. use of the Heli of way through the public lands for tramroads, | 
cenals, and_reservoirs, and for other purposes,” which is as. follows: 


| Be vt enacted: by.the Senate and House of Representatives of the United States. of Ameri ica . 
in. Congress assembled, That the Secretary of the Interior be, and hereby is, authorized 
and empowered, under general regulations to be fixed by him, to permit the use of: 
the right of way through the public lands of the United States, not within the limits. 
of any park, forest, military or Indian reservation, for tramroads, canals or reser- 
voirs to the extent of the ground oceupied by. the water of the canals and reservoirs 
and fifty feet on each side of the marginal limits thereof; or fifty feet on each side 
of the center line of the tramroad, by any citizen or any association of citizens of the 
United States engaged in the business of mining or quarrying or cutting timber 
and manufacturing lnmber. | 


and the act of May 14, 1896, (29 Stat., 120), entitled cAn Act to amend 
the Act approved March third, eighteen hundred and ninety-one, grant- 
ing the right of way upon the public lands for reservoir and canal — 
purposes,” which is as follows: ©. | | 


Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That the Act entitled “An Act to permit the use of the right of 
way through the public lands for tramroads, canais, and reservoirs, and for other | 
purposes,” approved January twenty-first, eighteen hundred and ninety-five, ne and. 
the same is hereby, amended by adding thereto the following: 

Src. 2. That the Secretary of the Taterior be; and hereby i is, authorized and empow- 
ered, under general-regnlations to be fixed by him, to permit the use of right of way 
to the extent of twenty-five feet, together with the use of necessary ground, not 
exceeding forty acres, upon the public lauds and forest reservations of the United 
States, by any citizen or association of citizens of the United States, for the purposes 
of generating, manufacturing, or distributing electric power. : 


I. It is to be specially noted that these acts differ ane the other 
right-of-way acts of March 3, 1875, and March 3, 1891, in that they 

authorize merely a permission instead. of elie a erate, and. that 
they give no right whatever to.take from the public lands adjacent to 
the right-of-way any material, ah or stone. for construction or for 
_ any other purpose. 


2. The application for permission to use the cient of way ere - 


the public lands must be filed, and permission granted, as. herein pro- 
vided, before any rights can be claimed under the acts, and should be 
mnade in the form of a map and field notes in duplicate of the center ~ 
Tine of the right of way or of the tramroad, canal, or reservoir, and 

| filed i in the local land office for the district in which the right of way 
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is located; if situated in more than one district, duplicate maps and 
field notes need be filed in but one district and single sets in the others. . 

3, The maps, field notes, evidence of water rights, ete., and, when 
the applicant i is a corporation, the articles of iicorpordtiot and proofs. 
of organization must be prepared and filed in accordance with the 
regulations for railroad, and for irrigation canals.and reservoirs under | 
the general right-of-way acts, as in the circulars of March 21, 1892,* 
_ and February 20, 1894,* respectively; forms 4 and 6 being aodineds in 
the last seatence to Telate to the act under which the ennveyuen is | 
- Inade. 7 

4, An arfidavit that the applicant is a citizen must accompany the 
application ; if the applicant is an association. of citizens, each must — 
make affidavit of citizenship; a corporation organized under the laws 
,of the United States or of any State or Territory will be presumed to 
be an association of citizens within the meaning of the act. If nota 
natural-born citizen, the applicant will be required to file proofs of nat- 
uralization. The applicant must also state in the affidavit the pur- 
poses for which the right of way is to be used, whether for mining or 
quarrying, or cutting timber and manufacturing ro or for electri- 
eas purposes. 

. When application is made for “the use of necessary venounds not 
Peebles forty acres,” the tract should be.clearly designated on the 
map by colored. shading or otherwise, its location and extent accurately 
described by field notes if necessary, and it should be described in forms © 
3 and 4, by legal subdivision or by course and distance from a corner 
of the public surveys. The applicant must also make a statement:in 
duplicate of the purposes for which the tract is to be used, which must | 
also contain a showing that the tract is actnally and to its entire extent 
necessary for the purposes indicated. In such cases, forms 7 and 8, 
pages 12 and 13 of cireular of March 21, 1892, ‘should bei incorpor ae 
_ In the engineer’s affidavit and applicants sortineate (forms 3 and 4), 
with the changes necessary to make it applicable to the law in question. 

6. If the application is satisfactory to the Department, the Secretary, 
of the Interior will give the required permission in such form as may 
‘be deemed proper, according to the features of each case. And it is to- 
be expressly understood in every case. under the act of 1895, that the 
permission extends only to the public lands of the United States, not 
- within the limits of any park, forest, military or Indian reservation; 
that it is at any time subject to modification or revocation; that the 
disposal by the United States of any tract crossed by the Wermilted 
right of way is of itself, without further act on the part of the Depart- | 


ment, a revocation of. the permision, so far as it affects that tract; and — 


that the permission is subject to any future regulations of the. Depart- | 
ment. Applications under the act of 1896 may ne for meni of way 
upon for est TOSOEYAUOUS:: | 


_—______... pe ra I = 


oe * Reported 147. D., 338; ‘18 L. D., 168. 
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. % The applicant should mark each of the subdivisions affected by 
the proposed right of way “VY” or vacant, if it belongs to the public 
domain at the time of filing the map in the local land office, and the 
same must be verified by the certificate. of the register which shonid 
be written on the map and duplicate. If it does not affirmatively 
appear that some portion of the public land is affected, the local officers 
will refuse to receive the application. | 7 
_ 8 When the maps are filed, the local officers will note in pencil On 
the tract books opposite each tract traversed, that permission to use the 
right of way for a tramroad, canal, reservoir, or for electric purposes, 
is pending, giving date of filing ana name of applicant, noting on 
each:map the date of filing. | 
_ 9. When the permission -is. given by the Seerotacy of the Interior a: 
copy of the original map. will be sent to the local officers, who will 
mark upon the township plats the line of the right of way, and will 
note in pencil opposite each tract of public land affected that permis- | 
sion has been given, noting the date of permission and the act. 
_ 10. Permission may be given under the acts for rights of way ob 
unsurveyed land, maps to be prepared as in the circulars noted. — 
 .1L. The act approved May 21, 1896 (29 Stat. , 127), entitled “An Act 
' to grant right of way over the public domain for pipe lines in the States 
of Colorado and Wyoming” is similar in its requirements to the right 
of way act of March 3, 1891, and the regulations of February 20, 1894, 
furnish full jaforimaticn as to the preparation of the maps and papers. 
Applicants will be governed thereby so far as wey are applicable. 
_ ‘The text of the act is as follows: , 


—— «Be tt enacted by the Senate and House of Repr esentatives of the United States of Ameri ica | 
in Congress assembled, That the right of way through the public lands of the United 
States situate in the State of Colorado and in the ‘State of Wyoming outside of the 
boundary lines of the Yellowstone National Park.is hereby granted to any pipe line 
company or corporation formed for the purpose of transporting oils, crude or refined, 
_ which shall have filed or may hereafter file with the Secretary of the Interior a copy — 
of its articles of incorporation, and due proofs of its organization under the same, 
to the extent of the ground occupied by said pipe line and twenty-five feet on each 
side’ of the center line of the same: also the right to take from the public lands 
adjacent: to the line of said pipe line material, earth, and stone necessary for the 
ee of said pipe line. | . 
‘Src. 2. That any company or corporation desiring to secure the beneiits of this 
Act a within twelve months after the location of ten miles of the pipe line, if 
the same be upon surveyed lands and if the same be upon unsurveyed lands, within 
twelve months after the survey thereof by the United States, file with the register 


of the land office for the district where such land is located a map of its line, and 


‘upon the approval thereof by the Secretary of the Interior the same shall be noted 
upon the plats in said office, aud thereafter all such Jands over. which such. right of 
way shall pass shall be disposed of subject to such right of way. | 

Sec. 3. That if any section of said pipe line shall not be completed within five 
years after the location of said section the right herein granted shall be forfeited, 
as to any incomplete section of said pipe line, to the extent that the same is not 
completed at the date of the forfeiture. 
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SEC. 4, That nothing i in this Act shall authorize the use of such right of way except 
for the pipe line,.and then only so far as may be necessary for its construction, 
maintenance, and care. 3 

| S. W. LAMOREUX, 
Commissioner. — 
Apt oeeas December 23, 1896, | 
Davip hk. FRANOIS, 


Secretary. 


SECOND CONTEST—HEARING—OKLAHOMA LANDS. 
HERSHEY v, BICKFORD ET AL. - 


Where a second contest i is filed on grounds set forth in the first, with an aaaionnl 
allegation as to the disqualification of the first contestant as an entryman, and 
the entry. under attack is canceled as the result of the first suit, and the con- 
testant therein makes.entry under his preferred right, itis not competent for the - 
local office to order a hearing on: the second contest as against the entry then of 
record. 

The failure of an intervening scam to specify any reason, on due opportunity 
given, why his entry should not be canceled and the preferred right of a suc- 
cessful coutestant recognized, warrants the cancellation of his entry, and pre- 

~ eludes such entryman from thereafter attacking the entry of the successful con- 
testant-on a charge that should have been set up under the rule to show cause. _ 

A person who at the hour of opening Oklahoma lands to settlement is rightfully on 
reserved land within said Territory (the “‘ government acre”) is by reason of such 
presence disqualified from making the run on the day of opening, but is not nec- 
essarily disqualified from thereafter making entry of lands in said Territory, if 
_ by his presence therein he secured no adv antage over others. : 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
(LHL) a ber 23, 1896. a * (GB. G.) 


The land involved in this contest is the NE: 4 of ‘hie! SW. + and lots 
12, 18, 18, and 19, Sec. 33, T. 13 N., R. 7 W., Oklahoma land ‘district, 
Oklahoma Territory, containing 154.54 acres, 

On April 23, 1889, one James A. Baum made homestead entry of the 


= Jand described, exceptin g lot 18, containing 7.40 acres, 


On October 30, 1889, Harvey L. Bickford filed affidavit of contest 
against said entry, levine abandonment. 

- On February 14, 1890, Calvin L. Severy filed affidavit of contest, 
charging Baum with abandonment, and Bickford with premature ane | 
unlawful entry into the Territory. 

On May 24, 1890, hearing was had on Bickford’s contest against 
Bauin’s entry. Baum defaulted, and Bickford proved abandoument.- 
The local officers recommended the cancellation of Baum’s entry. 
Your office approved said recommendation, canceled Baum’s entry (on 
December 11, 1890), and awarded to Bickford the preference right ” 
entry. | 

On October 6, 1890 (after the desision of the local officers, but prior 
to that of your office, supra), John Hershey filed affidavit of contest 
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against Baum’s entry, charging Bauin with abandonment, Bickford 
with “soonerism,” and Severy with fraudulent speculation. , 

On December .18, 1890, Severy: was. permitted .to make homestead 
omy, subject to Bickford’s preference right. 

~ On December 31, 1890, Bickford presented his: siilieation to make 
homestead entry. The local officers rejected his application because of 
Severy’s prior entry. He appealed to your office, which, by letter of 
March 9, 1891, directed the local officers to notify Severy that he would 
be allowed sixty days within which to show cause why his entry should 
not be canceled. They did so, and on Ma; yi 6 1891, his counsel filed in 
the local office the following: 

Now comes Calvin L. Severy, by his attorney, a P. Hudson, arid asks that tho 
Hon. Register and Receiver name w day upon which he may show cause why his 
homestead entry No. 269 for (describing the land) should not be canceled for con- 
flict with the preference right of H. L. Bickford. As a basis for this application oa 
Hon. Commissionar’s letter “A” of March 12, 1991. . 4 

The above document. contains the followin g endorsement, Slee? by 
the register: ae 7 

Filed M ay 7, 1891: and or dered that cause be set for hearing. whenever, within the 


time allowed, entryman shall have filed application for hearing, stating specific causes — . 
why the entry of Bickford should not be allowed. 


Severy failed to file any application “stating sebeide soa aee soy 


any cause—why Bickford’s entry should not be allowed. The local — | 


officers (on September 16, 1891,) reported to your office that, although — 
more than the proseribed’ time (sixty days) had elapsed, Severy: had 
_ failed to comply with the order, and recommended the cancellatiou of 
his entry. Ther eupon -your office (on October 12, 1891,) directed the — 
local officers to note the cancellation of Severy’s entry, and to place | 
the application of Bickford.of. record.. Froin this order of your office 
Severy appealed to the Department, whieh, on October 11, 1892, 
affirmed the decision of your office. (15 L. D. » 358; on review, 161. D., 
135:) 

In pursuance of the above named departmental decisions, Severy’s 
entry was canceled; and on. March 8, 1893, Bickford made homestead 
entry of the land. 

. The next day (March 9, 1893,) Severy filed contest against Bickford’s 
entry, alleging that he ia entered the Territory during the period pro- 
hibited by law and the President’s proclamation of March 23, 1889. 
On April 13, 1893, the local officers, at the request of Jolin Hershy, 
issued notice of hearing upon his affidavit of contest (filed October 6, 
- 1890, supra,) against Baum’s entry—which had. been canceled twenty- 
eight months before, as the result of Bickford’s contest. Said notice 
summoned Severy (et al.) to appear at said hearing, inasmuch as he 
claimed “some right or equity in and to. said tract, the exact nature of 
which does.not appear.” 
On the aay set for the hearing May 29, 1803), counsel for Severy 
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filed a motion that the local officers vacate and set aside said uotics, 
- which motion was overruled. Counsel for both Hershy and Bickford 
moved that Severy’s contest be dismissed; which motion, after argu- 
ment, was granted. The hearing. then prog cae as between Hershy 
and Bickford. 

- On June dy 1893, the local officers found and held that Bickford was 
‘‘ disqualified from making legal entry of the tract in dispute by reason 
of his presence within the Oklahoma lands between March 2, 1889, and 
noon of April 22, 1889;” and pney recommended that his homestead 
entry be eancelcd: | 
From the action and decision of theclogal ated as above, both 
Bickford and Severy appealed to your office. — | 
On January 11, 1894, your office, acting upon said appeals, held that 


Severy’s contest affidavit of February 14, 1890, and Hershy’s contest. | 


affidavit of Oetober 6, 1890, against Baum’s homestead entry, were 
nullities, so far as Bicktord’s entry was concerned; nevertheless, your 
office proceeded to consider Bickford’s appeal, and affirmed the decision 
of the local officers in so a as concerned the cancellation of Bickford’s 
entry. 3 
From said decision of your office Severy, Hershy, and Bickford, all 
appealed: Bickford contending that his entry ought not to be canceled, 
and Severy and Hershy contending that, in case it should be canceled, 
each of them Eepoonvely. has earned the preference right to enter the 
land. 

ie —Hlershy. From the preceding statement of the facts that led 
up to the hearing, it will be seen that said hearing (on May 29, 1893,) | 
was based on Hershy’s affidavit of contest (filed October 6, 1890,) against 
Baum’s homestead entry—ineidentally. charging Bickford, the prior 
contestant of Baum’s entry, with “soonerism.” But long prior to the 
date of the hearing, Baum’s entry, agaiust which Hershy’s contest was 
aimed, had been canceled. Relative to this branch of the case your 
office decision appealed from says: | 


The validity of a contest is not affected by the fact that the contestant is not» 
qualified to enter the land (See Lerne v. Martin, 5 L. D., 259; Mitchell v. Salen, 16 
L. D., 403). In Spitz v. Rodey (17 L. D., 503), it was held that “the government 
-has no interest whatever in the personality of the individual.who initiates a con- 
test.” At the time Bickford’s contest against Baum’s entry was pending, the gov- . 
ernment was not interested in the question of Bickford’s qualifications to enter thé 
land; and all charges brought against him at that time were premature, as it was not 
known whether or not, in the event of the cancellation of Banm’s entry, he intended 
to exercise the preference right awarded to successful contestants by the second sec- 
tion of the act of May 14, 1880 (21 Stat.,140). No charge could properly be brought 
against Bickford in advance of his application to enter the land. Nor did the charges 
filed against him in anticipation of his application to enter the land become invested 
with life upon his application to enter, filel May 8, 1893. While Bickford’s contest — 
against Baum’s entry was pending, any ‘contest affidavits setting forth the. same 
charges against Baum that were then in issue between Bickford and Baum, and 
alleging that Bickford was disqualified to make entry, were, so far as Bickford is 
concerned, mere nullities. It follows that the affidavit ..... of Hershy, filed — 
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October 5, , 1890, while Bickford’s contest. was pending, was without force and eff ect, 
and that your-action of April 13, 1892, ordering a hearing on Hershy’s contest affi- 
davit, filed October 6, 1890, was erroneous. | | ; 


From this branch of your: office decision Her ae appeals, contending : 
that, however irregular the proceeding that led up to the hearing may. 


liave been, yet, iuasmuch as the Ioval officers deemed the contest atic | 


davit of October 6, 1890, a sufficient, basis for such hearing, and avcord- 
ingly directed it to be held, and as Hershy at said hearing: proved Bick- 
ford’s disqualification, and paid the fees demanded, he is entitled, under. 
the second section of the act of Ma: y 14, 1880, to the preference right 
of entry—in case Bickford’s Sputy is _ canceled as the result of said 
hearing. : 

- Upon the cancellation of Buwuni’s entiy, and the restoration of the 
land to the public domain, Hershy’s contest against said entry ceased 
— to exist. His premature aiid invalid. affidavit against Bickford cer- | 

| tainly did not survive thereafter. In my opinion, it was not competent | 
for the local officers » in. the face of persistent objection, to re esurrect an 
irrelevant affidavit, improperly filed in connection with a disallowed 
application to contest an entry that had long before become extinct, 
and. use such affidavit; as the basis of a hearing against another entry. 

_ [1l.—Severy. Counsel for Severy alleges more than a score of errors ° 
in your office decision appealed from, which need not be discussed 
servatim. ‘They ney: all be cover oe by a few ene al and simple 
| proper one . 

(1.) ‘Severy’s. contest affidavit of February 14, 1880, against Baum’s 
entry (also accusing Bickford with having ire the Territory pre-— 
_maturely), was, for the reasons hereinbefore given in connection with 
- Hershy’s similar contest affidavit against Baum’s entry, a nullity as 

against Bickford, and every one else except Baum; it. can not, there- . 
_ fore, be properly considered as pending or in existence at any stage of 
_ the proceedings. subsequently to the cancellation. of Baum’s entry, 
: against which it was directed. | 
_. (2.) Severy’s entry of December 17, 1890, was Sioa. canceled 
upon his refusal, after sixty days’ Ob Heaton by the local officers in 
- pursuance of the order of your office, to specify any reason why his | 
entry should not be canceled ; hence it can not be considered as being 
in existence at any sabscquene stage of the proceedings. 

_ (3.) Severy’s contest against Bickford’s entry, alleging a cause whieh 
had previously existed, but which he had persistently-: refused to 
specify when: ample. Sporty was (by direction of your office) | 
afforded him to-do so, was properly dismissed, and is not to be con- 
sidered as being in existence at any subsequent singe of me proceeds 
ings. He has “had his day in court.” 

(4.) It follows that Severy has never at any time had in existence a. 
valid entry, nor a valid contest against any other entry, whieh gave | 
te ier oo wiateverd in the premises. 


~ 
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‘IV.~Bickford. Thecase being closed as regards Hershy and Severy, 
it remains to consider the case as between Bickford and the United 
States; for - 
the government is a party in interest, and entitled to jndgment ¢ on the facts, how- 
ever such facts may have been disclosed, and whatever the rights of the private 
parties to the contest amy be as seuinnt each other (Saunders z. Baldwin, 9L. D., 
391). 

The facts relative to Bickford’s presence in the Territory during the 
prohibited period are simple and undisputed. 

The proclamation of the President opening the lands in this path of 
the Territory to settlement, saved and excepted from ‘such opening, 
“one acre of land in square form in the northwest corner of section 9, 
T. 16 N., R. 2 W.,” for the site of the land office at Guthrie, and « one 
acre of at in the southeast corner of the northwest quarter of sec- 
tion 15, T. 16 N., R. 7 W.,” for the site of the land office at Kingfisher. 

For several years prior to the opening, Bickford, at that time a resi- 
dent of Leavenworth, Kansas, was an employe in the service of the 
Indian Bureau. The finding of facts by the local officers is as follows: 

From a careful examination of the evidence, we find that the defendant had been 
within the Oklahoma lands for a long time prior to March 2, 1889, engaged in the 
business of government contractor and flour inspector, and that-he remained within 
said lands during the prohibited period, engaged in said occupation, his-contracts 
not expiring until June or July; 1889, ..It appears also that at 12 0 clock, noon, of 
April 22, 1889, he was on the acre reserved for a land office- at Kingfisher, O: T., 
whither he had been called by some of his contract work. . 

Bickford. acknowledges that he was on the “government acre” at 
‘Kingfisher at noon of the day of opening. He testified: “‘I went there | 
and stayed on purpose not to be in thé country when it was. opened.” 
In his appeal to the Department he acknowledges the correctness of 
the local officers’ finding as to facts. He says: 

The Commissioner er red in holding and finding that the presence of the defendant 
~ upon the govérnment acre near Kingfisher, 0, T., at the hour of 12 o’clock, noon, on 
April 22,1889, operated as a disqualification, and peonehe him within the prohibition 
of the act of March 2, 1889, said presence being in the line of his duty as govern- 
ment contractor, by virtue of Jegal permission, and uucoupled with any attempt to 
take land for more than three years subsequent to noon of April 22, 1889. 

‘Tn their argument in: support of the appeal, counsel fo Bickford con- 
tend that he was legally outside the prohibited territory because of 
being inside the limits of the ‘government acres;” that if this conten- 
tion is erroneous—if he is to be considered as within the prohibited 
territory—he was properly and legally there; that he manifestly gained 
no advantage over any one else, inasmuch as he did not “make the 
run” on the day of the opening; and that even if ib were to be con- 


ceded that he was disqualified from “making the run” on the day of _— 


opening, he was not “forever disqualified,” so that. he could not be 
| allowed, years after the opening, to contest Baum’s entry for the land | 
in question and make entry thereof himself, upon earning it by procur- 
. ing the cancellation of the prior entry. 

I cannot concur with counsel for Bickford i In iets -oniention that he 


- 
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was outside the territory because he was inside the “ government acre;” 


nor can I concur in the suggestion that inasmuch as Bickford was prop- ~ 


erly and legally within the territory he was not sunject to the probibi- 


tion of the statute. 
The supreme court of the United States in the case of Smith v  Town- ; 
send (148 U. S., 490) says: 


The general language used in the sections indicates that it was the intention of 


. Congress to make the disqualification universally absolute. It does ‘not say ‘any 


person who may wrongfully enter,’ etc., but ‘ any person who may re, 
fully or wrongfully’ is implied. 

I think it, therefore, quite clear that Bickford was disgaalitiea from 
making the run on the day of the opening, even n though, at that ‘time, 
he were within the “government acre.” _ 

It is contended, however, by counsel for Bickford, that ceuesdinn that ; 
he was disqualified to make the run, he was not feces disqualitied | 
from making entry years afterwards. Iconcur inthis view. In thecase 
referred to, the supreme court of the United States says that in con- — 
struing a statute acourt may with propriety recur to the history of the 


times when it was passed, in order to ascertain the meaning of particu- 


lar provisions of it; that it was well known that as the time drew near _ 
to the opening of the territory for occupation, under and by virtue of | 
treaties with the Indian tribes, and in accordance with the law of Con- 


gress-under consideration, there: was a large gathering of persons along os 


the borders of the territory awaiting the coming of the exact moment 


at which it should be lawful for them to move into it and establish home- 


stead and other settlements, and that the purpose of the act was evi- 


dently to secure equality between all who desired. to establish settle- 


ments in that territory. 

Due consideration of the mischief which the law was aesioned’ to ¢ cor- 
rect, and of the reason of the remedy provided, will not justify sueh an 
interpretation of it as would exclude Bickford from making a settlement 
nearly two years after the territory was formally opened. His presence 
on the “ government acre” at the time of the opening, secured to him 
no advantage whatsoever with respect to the settlement ultimately 
made by him. The equality of opportunity which it was the manifest 
purpose of the statute to secure to all settlers alike, is notin any degree 
impaired, imperiled, or involved by an entry made. nearly two years 
after the formal opening. Assuming, therefore, that Bickford’s case is 


within the letter of the statute, it falls without the spirit of it. The 


distinctiou between the letter and the spirit of the act was recognized 
by the supreme court in Smith v, Townsend, and itis intimated that the 
spirit, rather than the letter, of the law should bé adhered to. _ 
I very much doubt, however, whether Bickford’s case falls within the. 
letter of. the statute. Its language is general and comprehensive: —_ . 
Any person who may snide upon any part of said lands prior to the time that ihe ; 


same are opened to settlement, shall not be permitted to occupy or to make entry of | 
such lands, or to jay any ¢laim thereto.: - “¢ 
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| Until said lands are opened to settlement by proclamation of the President, no 
person shall be permitted to enter upon and occupy the same, and no person violating 
' this provision shall ever be permitted to.enter any of said ace or acquire any rig it 
thereto. . , 
_ Assuming that under the first of the ice ¢ paragraphs Bickford— 
whether rightfully or wrongfully within the territory prior to the time 
of opening—was thereby disqualified to occupy or make entry of such 
lands , Or lay any claim thereto, I think it clear that the disqualification 
is confined to the day of opening, it being manifest that the purpose of 
the act was to secure equality of opportunity to all persons alike. 
__ The first.paragraph does not say that one who enters ptior to the 
formal opening Shall forever be as as IS pr ovided by the 
subsequent paragraph. 
_ The second paragraph 1s much more apreieiey es in its terms. It 
declares that no person shall be permitted to enter upon and occupy. © 
the lands until they shall have been opened. for settlement by procla- 
mation, and imposes as a penalty upon the person who shall violate the 
prohibition a perpetual ree from acquiring any right to such 
lands. , ae 3 
Bickford did not enter upon. and occupy any part of the territory 
opened. | He was, at the day of opening, rightfully on the “‘ government 
acre,” and remained there until after the hour of opening had passed. : 

I am unwilling, however, to decide this case upon so narrow and 
special a ground. It is my opinion that wherever it.can be clearly 
established that no advantage whatsoever was, or. could. have been, 
gained by a technical infraction of the.law, a person should not be 
disqualified by reason of such technical infraction. 

In the case of Smith 7. Townsend it appeared thatthe run was made 
from a railroad right of way at.the day of opening, and that an advan- 
tage was, or could have been, derived by reason of that fact. In con-. 
cluding its judgment in that case the supreme court says: 

. It may be said that if this literal and comprehensive meaning is given to these 
words it would follow that anyone who, after March 2, and before April 22, should 
chance to step within the limits of the territory, would be forever disqualified from 
taking a homestead therein. Donbtless he would be within the letter of the statute; 
but if at the hour of uoon on April 22, when the legal barrier was by the President 
destroyed, he was in fact outside of the limits of the territory, it may perhaps be 

said that if within. the letter he was: not within the spirit of the law, and, there- 
fore, not disqualified from taking a homestead. Be that as it may ,— —and it will be | 
time.enough to consider that question when it is presented, —it is enough now to hold 
that one who was within the territorial limits at the hour of noon of April 22 was, 
within both the letter and spirit. of the statute, disqualified to take | a homestead 

therein. | 


In my opinion the facts now under consideration present a case which 
should be determined according to the spirit, rather than the letter, of 

the statute. For the reasons aforesaid, I cannot concur in the conclu- 
sion reached by your office that Bickford’s entry should be canceled. 
om office decision i is therefore reversed. : 
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KENDRICH ET AL. ”, PERDIDO, LAND COMPANY. 


. Motion: for review of departmental decision of August 28, 1896, 23 | 
L, D., 288, denied by ne any Francis December 23, 1896. 


PRACTICE—CERTIORARI-NOTICE OF APPEAL. 
ADAMS ET AL. V. N ORTHERN PACIFIC R. R. Co. 


A writ of certiorari is not a writ of right but lies in the discretion of the Secretary 
of the Interior, and issues when an affir mative showing is ee of substantial 
injustice in the decision rendered below. 
An appeal should not be dismissed on account of insufficient proof of the service of 
notice thereof, without opportunity given to show that the service was in fact” 
duly made, where the adverse party appears and does not object to the service. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
(i Ee Diy. 4 ber 23, 1896. = — (BE. M. RB.) 


This is a petition filed by David W. Adams, asking that the record’ 
in the case of Adams et al. v. Northern Pacific Railroad Company, 

involving the SW. tof Sec. 9, T. 14 N., R. 42 E., Walla Walla land dis- 
trict, Washington, be certified to this Department for consideration and 
action to the end that ne relief prayed for in the petition may be 
granted. 

The petition shows this land to be within the eacnnty jimiite of the 
grant to the Northern Pacific Railroad Company by the act of July 2, . 
1864, as shown. by the map of definite location filed October 4, 1880. 
The N. 4 of the SW. 4 of Sec. 9 was selected December 17, 1883, per list | 
No. 2, and the 8. 4 of the SW. 4, May 20, 1884, per list No. 3. 

Outober 29,1887, the petitioner applied to ake timber culture entry 
for the land if Son etouerey. alleging that “on or about the 30th day of 
November, 1877, he improved and exercised control” over the land he — 
sought to enter, and ever since had it in his possession with the inten- 
tion of acquiring title thereto under the timber culture laws. a 

June 4, 1884 Patrick Grady made homestead application, which was 
rejected, for the N. $ of the SW. } and the N. 4 of the SE. 4.’° Grady | 
did not appeal, but renewed nis application on November 5, 1887, — 
claiming settlement in the spring of 1884. 

February 23, 1895, a hearing having been had, the gent officers ren- 
dered a decision, finding that one Cornelius Grady applied to make 
timber culture entry for the 8.3 of the SE.4 and the 8. 4 of the SW.4 
on November 3, 1887, and as such tracts were involved in the case of 
Grady v. Northern Pacific Railroad Company, then pending on appeal, —. 
they refused to consider said last named tract in the cause at bar, and 
- further found that Patrick Grady, who had died since his settlement, 
had not acted in good faith in making settlement and therefore had no 
such rights as would inure to his heirs, and. that ene. improvements of 
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Adams were sufficient to defeat the claim of the railroad company, and 
therefore recommended the allowance of, the entry of. the DeuCer to 
the said N. $0f the SW. 4. | | | 

June 29, 1896, your office decision was roudered, in which it was said— 


From your said decision of February 23, 1895, of which you state that all parties 
were notified the same day, the Northern Pacific R. R. Co.and the heirs of P. Grady 
appealed, the first. March 27, 1895, and the latter on the 28rd of the same month. 
Adams filed an appeal from so much of your decision as dismissed the case to the 
8.4 of the SW. fof said Sec. 9, but there is no proper evidence that his sa 


oa 


was served on the opposite parties. It is accordingly lisinissed. 


Your office decision affirmed the action of the local officers as to the 
claims of the Grady heirs, but held that the application of Adams to 
make timber culture entry must be denied in toto, as rights under the 
_ law could only be initiated by entry, and the occupation and cultiva- 
tion of the petitioner could give him no rights, as-it did not affirma- 
tively appear that he was qualified to secure title under any of the 
settlement laws, and awarded the land to the Northern Pacific Railroad 
Company. The right of appeal was denied to Adams. 

Subsequently appeal was filed by Adams, and on September 11, 
1896, your office refused to accept the appeal, saying— | 

Rule 95 of Practice prescribes that ‘‘ Proof of personal service shall be the written 
acknowledgment of the party served or the affidavit of the person making the serv- 
ice attached to the papers served and stating time, place, and manner of service.” 
The affidavit of service attached to said appeal (from local office) merely states that 
on the 25 day of February, 1895, he made ‘‘ due and legal service” of notice of appeal. 

From the affidavit of it, M. Ellsworth, attorney for Adams, it appears 
that Adams claims the land included in his application by virtue of 
having tendered an application to enter uucer the timber culture law, 
with the regular fees, at the United States land office at Colfax, Whit- 
man County, Washington, in November, 1876, which application was 
rejected on the ground that the land was within the limits of the grant 
to the Northern Pacific Railroad Company; that the record of such 
tender was burned in the Colfax land office; that he again applied to 
enter under the same law, making a tender of the legal fees at the land 
office at Walla Walla, which was rejected for the reason that the land 
was within the reserved indemnity limits of said se company 5 
and that subsequently he again, to-wit, on October 27, 1887, applied to 
enter, under which application hesuae was finally eA Fur ther, 
that within the time allowed for an appeal in said contest, which date will be 
shown by the original notice of appeal now in the office of the Commissioner of the 
_ General Land Office, this affiant served on C. E. Moulton, the attorney of record of 
the said Northern Pacific Railroad Company at Colfax, Washington, personally a 
true copy of the said notice of appeal within the time allowed for. an appeal in said 


case; and that C. M. Kincaid, attorney for the heirs of Patrick and Cornelius Grady, 
sesepted service of the said notice of appeal. — 


Is the petitioner entitled to the issuance of the arte A writ of 
certiorari is not a writ of right, but lies in the discretion of the court. 
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and is issued. when an. affirmative showing 1s made of substantial 
- injustice on the part of the court below. Dobbs Placer Mine (1 L. D., 
565); Reed v. Casner (9 L. D., 176); and Lyman C. Dayton (10 L. D. , 159). 

In reference to the question of the service of the notice of appeal, it 
appears from the argument of counsel for the petitioner that he seems 
to be under the impression that the objection to the service consisted 
in the fact that service had been had upon the attorney who appeared 
in the cause rather than the attorney designated by the Northern 
Pacilie Railroad Company. This does not accord with the reason given — 
in your office decision; the objection therein contained went to the 
sufficiency of the ona. of service., Counsel for the petitioner in his 
assignment says— | a | 8 . 

Britton and Gray. appeared generally in the said contest before the Honorable 
Commissioner, for the. Northern Pacific Railroad Company; they made no objection . 
to the service, and if any objections were made it was without any notice whatever 
to David W. Adams or his peborney: 


There is nothing in the record to show whether counsel for the 
Northern Pacific Railroad Company mnoved to dismiss the appeal of 
_Adams or not, but in the presence of the statement of counsel, supra, 
the Department considers itself justified in assuming that this was not 
done, and that counsel for the company made no yobjecuen and entered | 
a general appearance. 

If objection had been made, the petitioner was entitled to notice. 
‘Driscoll v. Morrison (7 L. D., 274): 

In Hausen v. Ueland (10 a D., 273) it was held inter alia, oie 


‘The defendant by appearing and procuring an order of continuance waives any 
- defect in the service of notice or proof thereof. — 


Counsel for the petitioner deposes that he personally served upon 
C, BE. Moulton, the attorney of record, a true copy of the notice of 


appeal within the time allowed by the rules of practice; assuming this 


to be true, the case last quoted becomes again applicable, as it was 
there held (syllabus)— 


If the fact of service is admitted or not ienled, aud the service is legal and duly 
mae: tlie manner in which proof of such service is made is not material. 


So also in Allen ». Leet (6 L. D., 669). | 

The reason of the decision of your office went solely to. the sufficiency 
of the proof of service and therefore, in consideration of the affidavit 
of the attorney in the cause, that proper service was had, and the 
further statement that counsel for the Northern Pacific egilroad Com- 
pany made a general appearance and failed to object to the sufficiency 
of the proof ot service of the notice of appeal, I am of opinion that 
your office was in error of its own motion to deny the appeal of the - 
petitioner without calling upon or giving him an opportunity to show 
that the service was in fact made in: full compliance with the rule of » 
practice applicable i im such cases. 
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Has the petitioner suffered a ‘substantial ‘isustice by reason of the 
refusal of your office to forward the appeal by him filed in this cause? 
Your office decision states— | 

The land involved in this case fell entirely outside of the forty mile limits of the 
withdrawal on general route made August 13, 1870, and within the forty mile limits 
of the withdrawal on amended general route made February 21, 1872; but fell within 
the indemnity limits of the road Oct. 4, 1880. 

These being the facts, it was held that neither the application to 
enter this land by Adams, in 1887, nor his prior occupancy of the tract 
served to operate to defeat the grant to the Northern Pacific Railroad 
Company. If these facts are all that the record shows, the Depart- 

ment would concur in the judgment rendered below and deny the peti- 
tion for the issuance of the writ of certiorari; but the affidavit of 
-couusel for Adams set forth that as far back as November, 1876, this 
petitioner tendered his application to enter this tract under the timber 
— culture law, together with the proper fees, at the land office at Coifax, 

Washington, which application was rejected by the local officers on the 
ground that the land was embraced within the limits of the grant to 
the Northern Pacific Railroad Company, and that the reeord of such 
application was subsequently destroyed by fire in the said land office. 
Another application for the land appears to have been made by Adams 
prior to the one passed upon by your said office decision, but as to that 
nothing further need now be said. The alleged application of 1876, 
and its rejection for the reasons stated, however, in view of the fact 
that the land was not covered by the company’s withdrawal on map of 
general route of 1870, which under the law was the only authorized 
withdrawal for its benefit, present a question affecting the rights of the 
petitioner which in my judgment calls for departmental consideration 
and action. 

In- Ard. v. Brandon (156 U.$., 537) the reporter’s statement of the 
case in full, as contained in the syllabus, is as follows: — 


A., being qualified to make a homestead entry, entered in good faith upon public 
land within the indemnity limits of a railroad grant, but not within the place limits. 
He demanded at the local land office the right to enter 160 acres as a homestead. 
This was refused on the ground that the tract was within the limits of the grant, 
although at that time the landhad not been withdrawn from entry and settlement. 
This was subsequently done, and the land conveyed to the railway company. A, 
remained upon the land, enltivating it. - In an action to recover possession from him, 
prought here from a state court by writ of error, Held, that that application was 
wrongfully rejected, and that his rights under it were not attected by the fact that _ 
he took no appeal. 


Mr. Justice Brewer in delivering the opinion of the court said — 


He had therefore, on July 14, when he went to the land office, the right io enter 
_ the entire 160 acres as a homestead. This right hedemanded, He made out a home- 


. stead application for the land as described, tendered the application and the land 


office fees to the register of the iand office, but the register rejected the application, 
giving as a reason therefor that the land was within the granted limits of the Leaven- 
worth, Lawrence and Galveston Railroad, and was double minimum lands, and that 
eighty acres was the limit of a homestead entry of such lands. 
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As a fact the register was mistaken and the application should have. 
been accepted. | 

Mr. Justice Brewer said farther: ae 

“The law deals tenderly with one who, i in good faith, goes upon the public lands, 
with a view of making a home thereon. If he does all that the statute prescribes 
as the condition of acquiring rights, the law protects him in those rights, and does 
not make their continued existence depend alone upon the question whether or no he 
takes an appeal from an adverse decision of the officers charged with the duty of 
acting upon his application. . 


If it be true that Adams made eoplenton to enter this land-i in 1876, 
and if his application was rejected for the reasons stated, it may be a 
question as to whether he is not protected as against the claim of the 
railroad. company under the doctrine announced by the supreme court 
in the case cited; and without now intimating any opinion upon such 
question but with a view to its consideration by the Department I deem 
it proper that the petitioner’s prayer should be granted. - 

You will therefore certify the record in the case to this Department 
to the end that the same may be examined and. such action taken as may 
appear proper é and just. : . 
OKLAHOMA LANDS—CHEROKEE OUTLET—SETTLEMENT RIGHTS. 

BRADY EBT AL, v. WILLIAMS. 


- By the proclamation of the President declaring the Cherokee Outlet open to settle- 
_ ment, and providing regulations for the acquisition of settlement rights therein, 
-a strip of land one hondr ed feet iu width immediately within the outer boundary . 
_of the entire tract then opeued to settlement was set apart for the occupancy of . 
intending settlers; and, if it be conceded that the Secretary of the Iuterior 
could thereafter modify said régulation, such action could only be taken ¢ after. 
the notice required by the statute. 
Persons inaking the run from said strip of land, so set apart for fics occnpancy, are 
not disqualified as setilers by the fact that in entering thereon they passed over 


au adjacent Indian reservation. 
The case of Cagle v. Mendenhall (20 L. D., ‘AdT) overruled. 


Secretary francis to the Commissioner of the General Lani Office, Decem- e 
GBD) ber 238, 1896. “(PLS 


.. The land involved in this controversy is the NW. 4 Sec. 30, Tp. 26 N., 
RIE, Perry, Oklahoma, land district, of which Charles A. Williams 
made jomestend entry September 21,1893. On September 23, October 
3, and October 23, 1893, John M. Dahl, John H. McDonald anid Michael. 
Brady, respectively, filed contests against the entry, each alleging 
prior settlement. Hearing was set for March 21, 1894, and on that day 
Williams’s entry was canceled by relinquishment. The trial proceeded 
as between the three contestants, and as a result the local officers found 
that McDonald had the superior right to the land, recommended that 
he be permitted to make entry, and that the other contests be dismissed.. 
' They found that sais was ppEor in ume to MeDonald, eye th at he was 
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Sinqaalibed by reason of havin g entered the Outlet between August 19, 
and September 16. 

On appeal, your office sustained: the action of the local sheers 
Referring to Brady your office decision says: 

Brady? s admission that he entered the Territory from the Osage reservation shows 
that he was disqualified. 
In the case of Cagle v. Mendenhall, 20 L. D., 447, dive Department held that: ‘‘the 
action of the Department in forbidding persons from making the run from any of 
the reservations on the eastern border of the ‘Outlet’ was not inconsistent with the 
act of Congress; and, it being generally known that such instructions had been 
issued, settlers who acted in obedience thereto should not be defeated in their rights 


by others who as a matter of fact obtained advantage over. them by making the ron 
from adjacent Indian reservations.” 


Both Brady and Dahi appealed, the former assigning as error his 
- disqualification by reason of having entered the Outlet from the Osage 
Indian reservation, and the latter assigning errors of fact. 

Your office did not pass upon the alleged disqualification of Brady 
on account of entering the Outlet during the pr ohibited period, upon 
which the local officers based their judgment as to him, but relied 
entirely on the Cagle case. 

The testimony on this point is that of Br aly himself In response 
to the direct question as to whether he was in the Territory within the 
prohibited period, he replied that he was not. His booth certificate to 
the saine effect was presented. On his cross-examination, however, he 
said he was in there about September 3, and in answer to a nuinber of 
questions gave that as the date. After his testimony was closed and 
one or more witnesses had testified fur MeDonald, he applied to go on 
the stand .to correct an error in his testimony. He did not go on 
until all the testimony was closed, then, in pursuance of the former 
request, he testified that he had inadvertently given September as the 
month, instead of August. I have no-hesitancy in saying that the 
witness was testifying in perfect good faith when he made this latter | 
statement. There is nothing in the case to intimate that he was in-the - 
Territory except bis inadvertent statement. It is inconceivable that 
the claimant should go upon the stand and by his own evidence dis- 
quality himself. I am unable to agree with the finding of the local 
officers that Brady was casqMalided by reason of the testimony on. . this 
point. . | 

The evidence clearly shows that Brady got on the land about 1: 10 
P.M.; that McDonald was next there and Dahl was last of the three; 
that Brady made the run from the east side of the Arkansas river, 
which divides the Osage reservation and the Outlet, starting at 12 OL; 
that McDonald and Dahl each ran from the north line of the ‘‘ strip.” | 

_ It therefore follows that as between McDonald and Dahl, the former 
is the prior settler, and, if the doctrine of Cagle v. Mendenhall is sound 
and to be followed, that Brady acquired no right to the land by reason 
of his settlement prior to McDonald. I find myself, however, unable to 
yield assent to the doctrine announced i in that case. 
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By act of Congress, March 38, 1893 (27 Stat., 640), that part of Okla- 
homa Territory, known as the Cherokee Outlet, was declared open for 
settlement on the President’s proclamation any time within six months 
from the date of the act. Among other things contained in the act is 
this (See. 10, p. 643): | | | 

No person shall’ be permitted to occupy or enter upon any of the lands herein. 
referred to, except in the mauner prescribed by the proclamation of the President. 
opening the same to settlement; and any persou otherwise occupying or entering 
upon any of said lands shall forfeit all right to acquire any of said lands. | 

The Secretary of the Interior shall, under the direction of the President, prescribe 
rules and regulations, not inconsistent with this act, for the occupation and settle- 
ment of said lancs, to be incorporated in the proclamation of the President, which 
shall be issued at least twenty days before the time fixed for the opening of said 
lands. 

_. The proclamation of the President (17 ieee .5 280), presumably — 

pared in accordance with the act, was promulgated August 19, 1893, 
declaring the land open for settlement at twelve o’clock, noon (central . 
standard time), Saturday, September 16, 1893, and, among other regu - 
lations contained in this proclamation was this, on page 239: 

- A strip of land one hundred feet in width, around and immediately within the 
onter boundaries of the entire tract of country, to be opened to settlement under this 
proclamation, is hereby temporarily set apart for the following DEERE and uses, 
yiz: 

Said strip, hes inner’ boundary of which shall be Gig mie feet from the exterior 
boundary of the country known as the Cherokee Outlet, shall be open to occupancy 
in advance of the day and hour named for the opening of said country, by persons 
expecting and intending to make settlement pursnant to this proclamation. Such 
occupancy shall not be regarded as a trespass, or in violation of this proclamation, | 
or of the law under which it is made ; nor shall any settlement rights be gained 
thereby. ls : 

This reservation | was “around aa immediately within the sates : 
boundaries of the entire tract of country;” no. limitation or exclusion 
of any portion. thereof. The purpose of this'reservation was well un- 
derstood by all familiar with the vexed questions that so often arose in. 
cases arising out of the former openings to settlement of the Oklahoma 
Territory, where the question was as to whether an individual was over 
the line or not at the instant of starting. Also to prevent individuals 
who owned the lands adjoining the Outlet from obstructing those seek- 
ing homes therein by refusing to allow them to congregate on their lands 
preparatory to making the run. To avoid these complications, the 
President made this reservation to enable all intending to enter lands 
to congregate on this strip aid thereby get an even start. 

By this proclamation, the reservation thus made was on the east side 
of the Outlet, as well as upon all the other sides. It must-be assumed 
that it was known to the. President and the Secretary of the Interior 
at the time the proclamation was promulgated that the Indian reserva- 
tions of the Kansas, the Osages, the Poncas and Otoes and Missourias 
immediately joined the Outlet on the east, yet there is no inhibition in 
the proclamation from settlers entering from those reservations or the 
-one hundred feet reservation created by the proclamation. 
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-~ It was this proclamation, made in pursuance of the act of Congress, 
and containing rules and regulations made by the Secretary of the 
‘Interior for the opening and settlement of the land, that was the guide 
by which all those intending to enter the territory should be controlled. 
It was formally promulgated, it bore the signature.of the President of | 
the United States, and the great seal of State. By it all persons were » 
invited to the one hundred feet reservation, regardless of which part 
of the land it might be, either in imagination or reality, located. No 
other public or official pronunciamento was made, and the only author- 
itative, official or legal utterance is contained therein. 

The statements made in the case of Cagle v. Mendenhall are some- 
what misleading. In reference to the instructions issued and publicity 
given to them, as stated therein, it is only necessary to say that there 
is no official record in this Department of the same. There were sev- 
eral telegrams sent from the office of. the Secretary of the Interior to 
private individuals, but none to any government officials, in relation to 
this matter, The instructions of September 5, 1893, referred to, is a 
telegram from your office to “Emmet Womack, special agent.” This is 

signed by the Commissioner, but does not purport to be given under 
the authority of the Secretary of the Interior: 

In every one of the communications sent from the Department, with 
the exception of that of September 13, to Ned P. C. Gould, which will . 
be adverted to hereafter, the inionmation is that. jngendie settlers 
will be prohibited from ae the run from “ Indian reservations,” but | 
_ there is no mention of the one hundred foot ap; or inhibition from 
making the run from the same. 

If, as before stated, the President’s proclamation: created the one 
' hundred foot strip on the cast side of the Outlet and persons made the 
run from there in good faith, can it be said that the ronte they traveled to 
get to the strip disqualified them from making an entry? I think not. 
I do not believe it is within the power of the executive branch of the 
government to fix the qualifications of one making a homestead entry. 
Congress, the law making power, has done this, and the right of the 
individual can not be enlarged or abridged by executive order. The 
only disqualification fixed by Congress was that no one-should “acquire 
any of said. lands” who entered upon or oceupied any part thereof 
‘except in the manner prescribed by the proclamation of the President 
opening the same to settlement.” The purpose of this was well under- 
stood. It was to give all persons, from every part of the country, an 
even chance to secure a home, and prevent those in the immediate _ 
vicinity from securing the choice lands. Following this declaration. 
by Congress, the Secretary of the Interior, under direction of the 
President, prescribed ‘rules and regulations not inconsistent with this 
act” which were incorporated in the proclamation. By this the one — 
hundred foot strip was solemnly set apart for occupancy by the settlers, 
and there was no direction as to how parties should travel to get to it. 

The only theory upon which the Secretary of the Interior could pos- 
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sibly prevent persons from makin e the run from these fain reserva: 
tions was that, under the laws and treaties with the tribes, white people 
were not allowed therein, and were trespassers, and could be forcibly 
‘and summarily removed as such. But, if, in ignorance of this fact, 
they actually did. get into the reservations, can this in. any just and 
legal sense be said to disqualify the individual from making a home- 
stead entry in the Outlet? J do not sounderstand it. And if they 
passed through the Indian reservations and got on to the one hundred 
foot strip, and’made the run from there in good faith, should they be 
deprived of their homestead rights? I find myself unable to yield 
assent to such a proposition. If the settler were guilty of a crime 
either against the United States or the Indians he would not be dis- 
qualified from availing himself of the right to make a homestead entry. 
_ A question similar to this, at least bearing upon this proposition, was 
- decided in the case of Madella O. Wilson (17 L. D., 153). By the Pres- 

ident’s proclamation, the Sisseton and Wahpeton Indian reservation 

was opened for settlement, and it contained this: 

Warning, however, is hereby given that until said lands are opened to settlement, 
as herein provided, all persons, save said Indians, are forbidden to enter oe ‘lie 
_ Same, or any part: thereof, ! 

It seems that the entrywoman entered the reservation prior to the 
hour of opening, and your office held her disqualified, citing certain 
Oklahoma cases in support thereof, In reversing your office judgment, 
‘Mr. First Assistant Secretary ol after compartie the tivo SORUUECS: 
said : 


Now, I submit that the Presideut of the United States: nuder this section, has no 
authority to declare a forfeiture of the right of this woman who went upon ‘ins right 
of way of the Hastings and Dakota Railroad Company. a few minutes before the 
land was subject to entry. There is neither an inherent nor an iniplied power vested 
in the executive to visit such a penalty upon the entrymau. 

While the proclamation warned all people not to go upon the lands until they 
were opened for settlement, and they were forbidden so to do, yet, there is nothing | 
in the statute which anthorized the injunction, or justified the visiting of the pen- 
alty of. the forfeiture of the right upon: her for so doing. Indeed, the proclamation 
does not attempt to do so, - 4 : 


‘This doctrine was affirmed by Mr. Secretary Smith in Edward Parant 
(20 L. D., 53). | 
Notwithstanding the parties in these two cases were trespassers on 
the Indian reservations, to the same extent exactly as Brady was, yet 
it was held that they were not disqualified from exercisin 8 their home- 

stead right. | | 

As has been said, Congress fixed the adaeations of a homestead 
enotryman. It eninow ered the Secretary of the Interior, under direc- 
tions of the President, to formulate rules ahd teeulations: not incon- 
sistent with the act, under which that right might be exercised. This — 
was solemnly done. _ Now, has the Secretary, in himself as such, acting 
alone, the power of abiideine or changing those rules? 
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-It will be senesded: if he has such power, iiiat it must be deus with 
the same degree of solemnity, and given the same publicity as the © 
original rales contained in the President’s proclamation, and in addition 
it must be in conformity with the law. The statute, as quoted above, 
requires that the rules and regulations “for the occupation and settle- 
ment of said lands, to be incorporated in the proclamation of the Pres- 
ident,” ‘shall be issued at least twenty days before the time fixed for 
the opening of said lands.” 
The only declaration of the Secretary that there was no one hundred 
foot strip on the east of the Cherokee Outlet was a telegram sent to Ned. 
C. P. Gould, dated September 13, 1893. The telegram is not addressed 
to any officer of the government, oa is evidently to a private citizen. 
It can not, in my judgment, be maintained that this information, given 
to a private citizen, is sufficient in itself to abrogate the rules and reg- 
ulations contained in the proclamation. But, conceding for sake of 
argument that it could, then it must be admitted that it was a change 
in the proclamation, and. was in the nature of a new rule. . Hence, it 
follows that at least twenty days’ notice before the opening was not 
given of this new regulation, and it was therefore not in conan 
with the statute. 

. The same may be said of all the telegrams sent, 

The earliest one—that to Harding and Riddell—was dated August. 
28, but nineteen cays before the opening. 

7 It appears that A. P. Swineford was the ‘ as »” who had char ge 
of the opening of the Outlet. 

There is nothing of record in this office to show that he was informed 

of this attempted change in the proclamation. He was telegraphed to 
about a number of other matters. For instance, on August 24, he was 
directed by the Secretary to “require those going upon Strip to do 
work to give obligation not to appear before those in charge of booths 
until September 14.” (L. & R. Mise. 270, p. 257.) The Secretary of 
War was notified the same day that it would be necessary for those 
entering to do work to have permit “from A. P. Swineford, Inspector,” 
to enter. (Id. 258.) Again, on September 11, the Secretary issued an 
order directing how trains should be run on the railroad, and wired 
Swineford: “You will see that the accompanying order is given due 
publicity and properly executed.” (Id. 361.) On September 14, the 
_ First Assistant Secretary advised Mr. Swineford, in answer to a request 
for information as to the rights of persons to enter lands, ““who have 
not had the benefit of the homestead laws.” In reply he said: ‘that 
the matter of making entries in the Outlet is governed entirely by the 
President’s Proclamation of August 19, 1893, and the laws therein 
referred. to.” 

These several instructions to the Inspector are quoted sinoly for the 
purpose of showing that in relation to all matters considered of public 
interest he was required to give pepe to the ane or follow the 
President proclamation. a 
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- It may be said that those entering from the east gained an advantage 
in securing land on that side over those entering from the north or 
south. There is, in my judgment, no force in this pro position. It is 
true, they did not have the same distance to travel, but the same is 
true of those who were fortunate enough to get desirable lands close to © 
the other points of starting. In other words, all the seekers could not 
find homes on or near the lines, and some were forced to go further into. 
the interior. If, however, those running from the east did gain an | 
advantage in the distance they had to travel over those from other — 
‘points, they were there by authority of the proclamation, and under 
the statute this was all that was required. The contestant Brady took 
his chances with the others that ran from that point. He had no greater 
advantage over those than did the others starting from the other lines 
that made selections close to the place whence they started. 

There is nothing in the testimony in this case to show that Brady 

had any knowledge of or information upon the subject of the dispatches 
that were sent from this Department. It is certainly going to the 
extreme to say he should be disqualified when he acted in ignorance of 
any attempted change in the proclamation. The testimony shows that 
he had been on the Indian reservations frequently before the opening. 
The same is true of McDonald. In fact, McDonald at the time was 
farming some land in one of them on a iaaa. 
_ I ean not escape the conviction that Brady was not disqualified from 
making the homestead entry by reason of having made the run from the 
point where he started. He was the prior settler-on the land, and is 
therefore entitled to make homestead entry of the same. 

The case of Cagle v. Mendenhall is overruled, and your off ce decision 
reversed. | 


ly 


DOLLES », HAMBERG GonsoL mee Mrinzg Co. 


Motion for review of departmental decision of August 8, 1896, 23 
L. D., 267, denied by Secretary Francis, December 23, 1896. 


RAILROAD GRANT—LANDS EXCEPTED—PRE-EMPTION CLAIM. 
Sr. PAUL, MINNEAPOLIS AND MANITOBA Ry. Co. 


A DEG: emptor ‘che makes homestead entry of a part of the aid embraced within 
his filing thereby abandons all right under his pre-emption claim, and though | 
the filing may not, at such time, be canceled on the record, it is thereafter not 
evidence of the existence of a pre-emption claim, and will therefore not defeat 
the operation of a railroad grant, as to the tract not included in the homestead 
entry. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
(I. H. 3.) | ber 23, 1896. CW. C. P.). 


I have considered the appeal of the St. Paul, Minneapolis and Mani 
toba Railway Company from your office decision of March 28, 1896, 
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refusing its application to list the SW. 4 of the NE. 4 of Sec.15, T.127N., 
RB. 37 W,, St. Cloud (formerly Fergus Falls) land district, Minnesota, 
as passing under the grant for the benefit of said company. 

This land is within the primary limits of the grant for the benefit of 
the St. Vincent extension of said railroad, made by the act of March 
3, 1871 (16 Stat., 588). 

On March 16, 1868, one Sidney L. Fish; filed pre- -ewption declar atory — 
statement, covering this and other tracts, alleging settlement Decem.- - 
ber 20, 1867. On June 10,1871, he made homestead entry for the other. 
lands in his declaratory statement, but omitting from such entry the 
tract here in question. | 7 | 

On July 20, 1872, G. W. Lampman filed pre-emption declaratory 
statement for this tract with others, alleging settlement July 15, 1872, 
but made no effort to perfect such claim. 

On December 26, 1891, the company applied to list this tract, which — 
application was najecred by the local officers.. Upon appeal to your 
office their action was affirmed upon the theory that Fish’s pre-emption 
claim of record at the date of the act making the grant to said company. 
served to except said tract from the operation of the grant, the case of — 
Bardon v. Northern Pacific R. R. Co. (145 U. S., 535,) being cited in 
support of that conclusion. 

It is urged upon appeal here that the Bardon case is not in point, 
because in this case the grant was not one taking effect at the date of 
the act making it, but was by the provision of the law to take effect at’ 
the future time and only upon the performance of certain acts by the 
beneficiary thereunder. In support of this contention the decision of 
the supreme court of the United States in St, Paul and Pac. R. BR. Co. 
v. Northern Pacific R. R. Co, (139 U. 8., 1), is cited. 

By the act of March 3, 1857 (11 Stat., 99), a grant was made to the | 
Territory of Minnesota to aid in the construction of certain railroads. 
On July 12, 1862 (12 Stat., 624), a joint resolution was passed by Con- » 
gress authorizing a change of location of one of the lines of road 
provided for in the act of 1857. By the act of March 3, 1865 (13 Stat., 
526), the grant made by the act of 1857 was enlarged and the time for 
the completion of the railroads extended. The act of March 3, 1871 
(16 Stat., 588), authorized another change in the branch line of the St. 
Paul and Pacific RB. R. company to St. Vincent, “with the same provi- 
sional grant of lands to be taken in the same manner along said altered 
lines as is provided for the present lines by existing laws.” To this act 
there is, however, a provision in the following words: 

Provided, however, That this change shall in no manner enlarge said evant and 
that this act shall only take effect upon condition of being in accord with the legis- 


lation of the State of Minnesota, and upon the further condition that proper releases 
shall be made to the United States by said company, of all lands along said aban- 


doned lines from Crow Wing to St. Vincent and from St. Cloud to Lake Superior, 


and that upon the execution of said releases such lands so released shall be sonsid- 
ered as immediately restored to market, waeOt further legislation. 
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In construin g this act the supreme court said: 


The line authorized, or supposed to be authorized, under the act of Mareh 3, 1871 
was distant many miles from the line projected in 1869, and the map of its definite 
location, approved by the Secretary of the Interior, was not filed with the commis- 
sioner of the general land. office until December 20, 1871. The release required by 
the act of March 3, 1871 was not made by the St. Paul and Pacific Railroad Company 
until December 13, 1871, and a forma] release to the United States by the company 
was not executed until the 19th of that month. It was only upou the execution of 





that the act took effect. The act did not make a grant upon condition subsequent, | 
There was no condition, for a breach of which any forfeiture of a grant could be 
required, for no grant passed until the consideration for it, the relinquishment of 
the old lines with the lands along them, was given.. The transaction was in the 
nature of an exchange, by which the right was given to the company to construct 
new lines with proportional grants, in consideration of its reliuquishing certain old 
lines, with their accompanying lands. The new rights were to vest with the relin- 
quishment of the old rights. The transfef. was to be mutual and simultaneous. 
- There was, therefore, no operative grant until there was an effective release, and 
' whichever date be taken—whether December 13 or 19—it was subsequent to the 
definite location of the Northern Pacific Railroad Company in Minnesota. A map 
of that location approved by the Secretary of the Interior, was filed, as stated above, 
‘in the office of the commissioner of the general land office on the 21st of the previous 
November. No grant, therefore, was in existence of any lands to any other company, 
which are claimed by the plaintiff in this suit, at the time of the definite location of 
its route, (189 U. 8., 1-16). | 


It has. been decided that the release presented by the company did 
not become operative until it was filed in this Department and accepted — 
by the Secretary on December 19, 1871, and that the grant in question 

became effective on that day. oe Paal Minnespols and Manitoba es 
Co. v. Bergerud (23 L. D., 408). | 
The condition of a tet of land at that date determines sieiiee it. 
passed under said grant. Fish’s pre-emption declaratory statement 
made March 16, 1868 had not been formally canceled upon the records 
of your office, and his homestead entry for the sameland, except the 
tract here in question, was also of record. That is, the record shows 
two claims by the same person under the settlement laws. Fish after-_ 
wards submitted final proof under his homestead entry, which was 

approved and final certificate issued. — | 

In the case of Fish 7. Northern Pacific Railroad Compant (23 L. D., 
15), the effect of a pre-emption filing of record at the date a grant to a 
railroad company takes effect, is fully discussed, the conclusion being 
that, an uncanceled pre-emption filing of record at that date serves to 
except the land from the grant. This conclusion is based, in part at 
least, upon the decision of the supreme court in the case of Whitney ». . 
Taylor (158 U.S., 85), The underlying proposition in these cases is 
stated in the supreme court decision, where, after referring to other 
cases involving similar questions, the following language is used: 


Although these cases are none of them exactly like the one before us, yet the prin- |. 
ciple to be deduced -om them is that when ou the records of the local land office 
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there is an existing claim on hie part of an individual under the ‘hgueaesea or pre- 
emption law, which has been recognized by the officers of the government, and has 
not been canceled or set aside, the tract in respect to which that claim is existing is 
excepted from the operation of a railroad land grant containing the ordinary except- 
ing clauses, and this notwithstanding such claim may not be enforceable by the 
claimant, and is subject to cancellation by the government at its own suggestion, or 
upon the application of other parties. It was not the intention of Congress to open 
a controversy between the claimant and the railroad company as to the validity of 
the former’s claim. It was enough that the claim existed, and the question as to its 
validity was a matter to be settled between the government and the claimant, in 
respect to which the railroad company was not permitted to be heard. 


It is necessary to apply this rule to the case here presented. It is 
contended in support of the appeal that by omitting the tract here 
involved from his homestead entry, ‘‘I‘ish, in law, abandoned all claim 
and surrendered all the rights he ever had thereto under the pre-emp- 
tion law”—the case of Nix v. Allen (112 U.S., 129), being cited in sup- 
port of the contention. In that case the court said specifically that one 
who, having filed pre-emption declaratory statement for a quarter- 
section of land, afterwards made pre- ia entry for one-fourth of 
said quarter- Sectiou 
in law thereby abandoned her settlement on the other three quarters of the quarter 
section for the purposes of pre- -emption and surrendered ali the pre-emption rights 
she ever had in them. 

This ruling has been followed by this Department in the case of 
Holm v, St. Panl, Minneapolis and Manitoba Ry. Co. (16 L. D., 251), 
and the land thus omitted from final proof was held to have passed 
under a grant taking effect subsequently to the date of such proof. 
These cases do not, however, cover the exact question involved here. 

The act of May 20, 1862 (i2 Stat., 392), known as the “homestead 
’ law,” and afterwards incorporated into the Revised Statutes as section 
2289, declares that one possessing certain prescribed qualifications 
‘‘shall be entitled to enter one quarter-section or a less quantity of 
unappropriated public lands, upon which such person may have filed a 
pre-emption claim.” The ruling of this Department has been from the 
first that a transmutation of a filing exhausts the pre-emption right. 
It has further been held that one who makes homestead entry for a 
part of the land covered by his pre-emption filing thereby abandons 
his pre-emption claim. In the case of Neilson v. Northern Pacific 
Railroad Company (9 L. D., 402), it was said: 

It-is clear, that the making homestead entry of another tract was an abandonment. 


in law of his claim to that part of the tract covered by his pre- -euption filing which 
was not embraced in his homestead entry. 


In Northern Pacific Railroad. Company v. Harris (12 ie D., 351), it 
was said: 

‘It appears from the record that Harris—May 1, 1880—changed his pre-emption 

filing and made homestead entry of that part which embraced the land in the even 


section. In so doing he abandoned his filing for the land in the odd as well as that in 
the even section, and exhausted his rights and privileges under the pre-emption law. 
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Tf the rule laid down in these decisions 18 to prevail it must be held. 
that the tract in question here was free from claims at the time the . 
grant took effect and passed to the company. | : 
~ The record in this case showed the filing of Fish, because it had not 
been formally canceled; that is to say, no formal sey. appeared 
upon-the record to the effect that said filing, and the claim evidenced 
_ thereby, had been abandoned. The same record showed, however, that 
Fish had taken such action as constituted, in law, an abandonment of 
his pre-emption claim. It cannot be said in view of this condition of 
affairs that the record showed an existing claim. If Fish had filed in 
the local office a.formal relinquishment of his claim and this fact had 
been noted on the record, but no formal cancellation noted, it would not 
be held that his claim still existed, or that the record showed its exist- 
ence. He did not file a formal relinquishment, but he did that which 
just as unmistakably and effectually evidences his abandonment of all — 
claim under his filing. As a matter of law Fish had abandoned his 
claim under the pre-emption filing before the grant to the railroad 
company took effect, and the records of the land department disclosed 
this fact. Fish afterwards submitted final proof under his homestead 
_ entry in 1876, In which it is shown that he had lived on .the land cov- 
ered by it, from June 10, 1871, to the date of said proof. This shows 
that he had in fact, as well as in law, abandoned all claim to the tract 
here in question, prior to the date the grant took effect. The tract 
involved was free from claim when said grant took effect and passed 
to the company thereunder. 

The decision appealed from is reversed. 


RATLROAD GRANT—INDEMNITY SELECTION—SECTION 5, ACT OF MARCH 
oO, 1887. 


‘Humiston v. Nor?rHERN PActric BR. R. Co. BY AL. 


The occupancy of land for the sole purpose of speculating in the improvements 
thereon does not constitute a bona fide Bpntloment that will except the land from 
indemnity selection. 

An indemnity selection must fail in the abaenes of a valid basis therefor. 

_ The odd-numbered sections withiu the limits of the Yakima Indian reser vation did 
not pass under the grant to the Northern Pacific company, and afford legal bases | 
for indemnity selections by the company. . 

The right of a purchaser from a railroad company to perfect title under section 5, 
act of March 3, 1887, where the title of the company fails, takes precedence over 
a ii coy aalverse timber culture application. . 


\ 


Serctin y Francis to the Commissioner of the General Land Office, Decem- | 
(I. H. L.) 7 | ber B35 1896.0 : | (J. 1.) 


‘This case involves the 8. 4 of the NW. 4 and the N. 4 of the SW. 4. 
of section 3, T.15.N,, R. 45 E,, Walla Walla land district, Washington. 
On eae 18, 1890, ali Humiston filed his appieauen to make 
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_ timber culture entry of said. tracts, which was received, noted, and held 
by the local officers subject to the claims of the Norther Pacific Rail- 
road Company, who were immediately notified of said application. 

On September 2, 1890, the company filed a written protest against 
said application to enter, alleging: | 

‘That its map of definite location was filed on October 4, 1880: @) 1 ‘That said tracts — 


were embraced in its indemnity selection list No, 2, which. was on December 17, 1883, 
filed in the district office, and approved and certified by the locai officers: And (8) 


_. that said tracts are within the indemnity limits of the company’s grant, and have | 


- never been and are not now, subject to any rights or claims adverse to the company’s 
right to select them as indeinnies 

A hearing was ordered and had; at which Thomas J. Adams as pur- 
chaser of said tracts from the ao company, was permitted to 
intervene; and witnesses were examined in the presence of all parties. 

On May 8, 1891, the local officers found that said tracts were not sub- 
ject to selection by the company, aud recommended that Humiston’s 
application to make timber culture entry of them, be allowed. , 
_ An appeal was taken, and on April 30, 1895, your office found that 
the tracts in controversy, on December 17, 1883, were not occupied. by 
a bona fide settler within the meaning of the settlement laws, and were 
subject to selection by the company on that date. Consequently, your 
office reversed the decision of the local officers, anc rejected Humiston’s 
timber culture application. 

Humiston appealed to this Department and. specified as errors: 


(1) That the finding of your office that the tracts in controversy on December 17, 
1883, were not occupied by a bona fide settler, and were subject to selection by the 
company was erroneous: (2) That the company’s selection list No. 2 filed December _ 
17, 1883, was illegal, and ineffective, because uo lands lost in-place were specified 
therein as a basis for the selection of the tracts in question as indemnity: (8) That 
notwithstanding stibsequent orders, rules and regulations of the Land Department, 
the company did not specify any lands lost in place as basis for the selection of the 
tracts aforesaid, until August 30, 1892,—more than two years after the filing of 
Humiston’s application to make entry: (4) That the lands finally specified as basis 
for the selection, to wit: odd-numbered sections within the Yakima Indian reserva-. 
tion, were not a lawful sufficient basis, inasinuch as no lands in place were ever lost . 
by the company within said Indian reservation: And (5) that on August 18, 1890, 

the date of Humiston’s application, said tracts were part of the public ie ae and 
legally subject to entry by him. 


It was proved that in the year 1887, Thomas J. Adams bought the 
tracts of land in controversy from the Northern Pacific Railroad com- | 
pany, paid for them, and received a warranty deed therefor. He also 
bought and paid for the improvements on said land of one S. G. King, 
who claimed to have been a bona fide and duly qualified settler on said 
tracts, on December 17, 1883, the date of the company’s selection. 
The evidence by a clear preponderance justified your office in finding 
that said 8. G. King was not a bona fide settler and that hé occupied 
anc. held possession of the land solely for the purpose of speculating on 
the improvements thereon; and in holding that said tracts were sub- 
ject to the selection made by the company, Provided, such selection 
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were made in accordance with law and the rules. and regulations of the 
‘Land Department, and prior to the filing of Humiston’s application to 
make entry. 

It appears by the records of your office that the soinal selection 
list No. 2 of December 17, 1883, designated no bases in support of the 
selections contained (isrein’ That on October 26, 1887, the company 
in support of said selections, filed a list of alleged losses in bulk, not 
arranged tract for tract with the selections, and consisting wholly of 
odd-numbered sections of land lying within the Yakima Indian reserva- 
tion which was then unsurveyed: That on August 3, 1892, the company 
filed an amended list of its selections of December 17, 1883, rearranged 
so as to designate the losses tract for tract with the selected lands: 
According to said rearrangement, a “ part of section 35, T. 8 N., R. 15 
E.,” was designated as the basis for the selection of fie SW. 4 of the 
NW. 1.of section 3, T. 15 N., R. 45 E. (part of the land involved 
herein): and part of section re T. 9 N., BR. 15 E., was designated as 
basis for the selection of the other three forties of the land involved.. 

It further appears that on J anuary 25, 1896, the company filed another 
amended list from which it omitted inant of section 35, T. 8 N., R. 15 


E.,” as a basis for the SW. 4 of the NW. 4 of section 3 ‘aforesaid, and 


substituted in lieu thereof the SE. 1 of the SE. £ of section 3, T. 6 N., 
~R.16 E., which was also within the Yakima Indian reservation, and 
_ which for other reasons stated in your office letter of October 27, 1896, 
filed in this case, was not a legal basis for an indemnity selection. 


It follows that the company’s selection of the SW. 4 of the NW. 4 of - 


section 3, T. 15 N., R. 45 E., is invalid, and must be rejected, because | 
it is not sauoried, by any anificient basige 

Ever since the case of Dellone v. Northern Pacific Railroad company, 
decided March 2, 1893, and reported in 16 L. D., 229, this Department 
has held that cae namnbercd sections of land within the limits of the 


Yakima Indian reservation did not pass under the grant to the North- - : 


ern Pacific Railroad Company, and that they afford proper and legal 
bases for indemnity selections by the company. It follows, therefore, 
that the company’s selections of the SE.4 of the NW. 4, and the: NE.4_ 
of the SW. 4+ and the NW. 4 of the SW. 4 of section 3, T. 15 N., R. 45 
i., are valid and must be approved, and that Humiston’s application to 
make timber culture entry must be rejected as to the three forty-acre 
tracts last above described. 

It appears by the evidence that the intervenor, Thomas J. Adams, on 
July 15, 1887, in good faith purchased from the railroad company the 
SW.4 of the NW. 4 of section 3, T. 15 N., R. 45 E., (together with the 
other three forty-acre tracts, above described), for valuable considera- 
tion which has been duly paid, and has improved and cultivated the 
same at great expense. Therefore, your office is hereby directed, to 
permit said Adams, at any time within sixty days after service of 
notice that this decision has become final, to make application to 
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_ purchase said SW. 4 of the NW. { of section 3, T. 15 N., R. 45 E., from 
the. government under the fifth section of the act of March 5, 1887 
(24 Stat., 556); and in the meantime, and until the result of such 
application shall have been determined, action on Humiston’s applica- 
tion to make timber-culture entry of said SW .4 of the NW. 4 2 of section 
3, Shall be suspended. 

Your office decision of April 30, 1895, is eee modified as indicated . 
by the foregoing: directions. : 


MINING CLAIM—ADVERSE—TIME ‘OF FILING. 
GIROUX v. SCHEURMAN. 


The local officers are not réquired to trausact business out of office hours, and may 
therefore properly refuse to accept and file an adverse claim tendered out of 
office hours on the sixtieth day of publication ; but if such claim, so tendered, 
ig percent aes filed it must be peeerded as filed in time. | 


— Secretary Francis to the Ons ne: of the Gener ig Land Office, Decem- 
_ (LL-H...) : ber 28,1896. (P. J.C.) 


It appears that George Scheurman made application for patent for 
the Tough Nut lode claim in Prescott, Arizona, land district; that 
notice thereof was given by publication, commencing June 14, 1895. 
The sixty days period within which adverse claims should be filed, as 
provided by section 2325 (Revised Statutes), expired August 13. 

Joseph L. Giroux presented an adverse, which was endorsed as fol- 
lows: “Filed in U. 8. Land Office, eure 13, 1895, at 8:30 P, M.” 
Then follows this endorsement: | 

Rejected as au adverse this 14th day of August, 1895, being filed’ out of time, but 
allowed as a quasi contest. 

From this action of. the register Giroux appealed, and your office, by 
letter of November 6, 1895, reversed his action, whereupon the appli- 
cant prosecutes this appeal: 

The General Circular (February 6, 1892), on page: 107, in reference to ; 
the duties of registers and receivers, says: — 
They will be in attendance regularly at their offices, keeping the same open for 
the transaction of business from 9 o’clock A. M., till 4 o’clock P. M., eto.; .. . 


applications to make entry can not be received by the register or peceiter out of 
office hours, nor elsewhere than at their offices, etc. 


‘The register rejected the adverse doubtless on the bison that the 
official day closed at 4 o’clock P. M. While this is true, and while he 
might under the rule have refused to accept and file the adverse after 
that hour, he did not so refuse, and having accepted and filed said . 
adverse after office hours on the sixtieth day of publication, it will be 
treated as having been filed in time. In the case of the “Dolly Var- 
den” mine (Copp’s U.S. M. L., 262) the adverse claim was presented on 
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Sunday and accepted by the local officers. Your office reversed: this” 
action. On appeal, Mr. Secretary Seburz said: 


While itis true that officers are not expected nor spanired to transact business 
out of office hours or on Sunday, still there is no law of the United States prohibit- 
ing them fron: doing such business. Nor am I able to find any law of the State of 
- Nevada which prohibits the transaction of ordinary business on the Sabbath day. 


Both of said officers ini ight properly have refused to receive such application either 


out of office hours or on the Sabbath day, but the receiver did receive the adverse 
claim and filed the same, and by so doing, if suit was commenced within the time 
prescribed by law, I am of the opinion that the rights of the appenente were pro- 
tected. Your decision is therefore reversed, 


In Sears v. Almy (6 L. D., 1), it was. held that the entry was. a not 
invalid because allowed outside of office hours.” | 

These cases are cited with approval in John W. Nicholson (9 L. -p, 
54; see also McDonald e¢ al. v. Hartman ef al., 19 L. D., de and Kelso 
% J aneway et al., 22 Id. , 242), 
— Your office judgment is therefore affirmed. 


OKLAHOMA LANDS—QUALIFICATION OF HOMESTEADER. 
BONNETT v. JONES. 


’The spacieie provision in section 20, act of May 2, 1890, limiting the right of homies 
stead entry to persons not ‘‘ seized in fee sitapls of one hundred and sixty acres, — 
_ ete.,” is not repealed by the general provisions in section 5, act of March 3, 1891, 
| , amending section 2289, R. S. - 
A. tax’sale in the State of Kansas does not spanks to divest the original ‘owner of 
title until a deed is made thereunder, and, prior to such time, would therefore 
not relieve an entryman from the disqualification nmposed by section 20, act.of — 
May 2, 1890, upon persons who are ‘‘seized in fee ee of one hundred and | 
sixty acres of land.” . 


Secretary Franeis to the Commissioner of the General Land Once Decem- 
(L. H. L.) | ber 23, 1896. (W. F. M.) 


The land involved in this case is the SE. 4 of section 5, township 16, 
range 7, in the land district of Kingfisher, Oklahoma, and is. ee | 
in the homestead entry of James Jones, made May 14, 1892, and 
against which William J. Bonnett filed an affidavit of contest on May 
20, 1892, alleging his prior settlement. Upon this issue a hearing was 
fad and upon the question of fact thus presented the register. and 
receiver found for the contestant. On appeal to your office it was 
found that ‘all the evidence tends to show that’ their settlements 
_ should be considered simultaneous,” and it was. . 
ordered that each of the parties take one-half of the zane according to the legal 
subdivisions embracing their improvements. oe 

From this decision both parties have appealed here. | | = 

The record discloses that on October 15, 1886, Jones made home- 
Stead entry of the SE. 4 of section 10, township 31, range 41, in the — 
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‘land district of Garden City, Kansas, that he commuted the entry to 
cash on November 12, 1887, and that patent issued therefor on June 
23,1889. The land was sold for taxes on September 1, 1891, and after 
-the expiration of the redemption period of three years provided by the 
laws of Kansas, a deed was made and delivered September 18, 1894, | 
and filed for record September 24, 1894. 

_ In section 20 of an act efiiitied “An act to provide a oni 
government for the Territory of Pe anor etc., Benes May 2, 
-1890, it is provided that | 

no person who shall at the time be seized in fee simple of a hundred and sixty acres 
“of land in any State or Territory, shall hereafter be entitled to enter land in said 
Territory of Oklahoma, 26 Stat., 81. 

This is a special provision enacted with sale reference to lanids i in the 
‘Territory of Oklahoma. Section 2289, of the Revised Statutes, as 
amended by section 5 of. the act of March Oy ‘1891 (26 Stat., 2020); pro- 
vides that: ) | ' 


_ no person who. is the proprietor of more than one hundred and sixty acres of land 
in any State or Territory, shall acquire any right under the homestead law; 


but there is no theory of construction upon which this general provi- 
sion can be said to have Tepealed or modified the special one affecting 
Oklahoma lands. | | 

- Construing the laws of Kansas providing for the sale of lands for 
‘the non-payment of taxes, the auEEGme court of that State has said 
that 


eat the time of sale the purchaser acquires an interes which ripens into a title only 

‘on the execution of a deed. The title passes by the deed; till then, it remains with 

the original owner. This is manifest’‘from the express ishnnee of the sections of | 

‘the statute heretofore referred to. It is also the general voice of the authorities. 
Douglass v. Dickson, dl Kansas, 310. 

It is conclusive, therefore, that Jones WAS, at the time of his entry, 
the owner of one hundred and sixty acres of land in the State of Kan- 
sas, and was, on account thereof, disqualified. to enter land in Oklahoma. 

The decision appealed from is reversed, Jones’ entry will be canceled, 
and Bonnett’s application will be allowed. | 


PRACTICE—JURISDICTION—LOCAL OFFICERS—DISMISSAL. 
LAMB », ADAMS. 


The receiver, acting alone, has no authority to aianise a contest, and such Rouen 
cannot be validated by a subsequent joint notice thereof from the register and 

_- Teceiver. . 

‘Secretary Francis 6 the Commissioner of the General Land Office, Decem- 

(1. H. 1.) ber 23, 1896. — (J.L. McC.) 


At9 A. M., November 2, 1891, there were received at the local office 
‘by. mail the homestead applications of Marion A. Adams and Mialbert 
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WwW. Barbe The application of the former was for the EK. $ of the SE. 4, 
the SW. 4 of the SH. and the SE. 4 of the SW. 4, Sec. 3, 1. 48 N., R.. 
li W., Ashland land district, Wisconsin. and that of the latter was for: 
the SE. 4 of said Sec. 3. The applications were, therefore, in conflict 
-as to ihe east half and the southwest: quarter of the SE. 4 of See. 3., 
There were received also a number of other applications Contlichne 
_ with those of Lamb and Adams, but either through failure to prose. 
-eute their claims or by withdrawal thereof, the obner applicants have. 
been eliminated from the case. | 

The local officers allowed Adams to make entry for the land deser ibed, 

in his application. 
- November 11,1891, Lamb filed an amended ancient to eater the 
SE. 4 of said section, This application was accompanied by affidavit. 
danniue settlement in August, 1890, and continuous residence since _ 
that date. A hearing was ordered by the local officers for May 27; — 
1892, at 10 A, M.. 
_ The case was galled on the 5 ae and hour set for nennue: and the 
defendant Adams appeared in person and by his attorney. The plain- 
tiff Lamb did not appear, and the receiver on the motion of defendant’ 
dismissed the case for want of prosecution. At 10:16 A. M., Lamb — 
appeared with his attorney, who, when he learned that the case had’ 
been dismissed, moved for a reinstatement thereof, stating that it was 
the practice of the Ashland office not to dismiss a case for default that’ 
had been set for an hour certain, until the expiration of the entire 
hour, and that as the case was set for 10 A. M., it should not have been 
dismissed. until 11. A.M. The receiver admitted that the. practice had 
been as stated by Lamb’s attorney, and sent for Adams’s attorney, who. 
had left the office after the dismissal of the contest and before the 
appearance of Lamb. Adams’s attorney returned to the office and Lamb 
was called and sworn as a witness. © 

The attorney for Adams entered a special appearance and jipeuiea 
to the introduction of any testimony, for the reason that the case onee 
been dismissed, and asked for a ruling of the office. | | 
The receiver said: “The receiver does not understand that ng has 
jurisdiction to order the case to proceed at this time.” Whereupon - 
counsel for Lamb renewed his motion, ene his statement as 10" 
the practice of the office. . 

So far as the record discloses, there was no formal ruling by the 
receiver, but he allowed: plaintiff to call and examine his witnesses. 

At the conclusion of his examination of Mr.-Lamb, the attorney for 
the plaintiff invited Adams’s attorney to cross-examine the witness. 
Adams, by his attorney, refused to cross-examine the witness, stating 
that upon the dismissal of the contest he had sent away some of his 
own witnesses, and that until it was regularly reinstated according to 
the Rules of Practice he should refuse to participate in the trial. 
Upon pong. acid by the nee to disclose the names— ot the 
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witnesses who had gone away, he refused to do so. The plaintiff pro-_ 
ceeded with the introduction and examination of his witnesses, each of 
whom he invited the defendant to cross-examine, but the latter refused. 
When the plaintiff rested his case he stated that, as the defendant 
asserted that some of his witnesses had gone away, the plaintiff would 
agree to a continuance for any reasonable time to enable the defendant 
to procure his witnesses, if he desired to avail himself of the oppor- 
tunity. To this proposition defendant’s counsel made no response. 

June 18, 1892, attorneys for Lamb accepted personal s service of notice 
of Seis which notice was as follows: 

You are hereby notified that you having failed to appear at the hearing set for 
March 27, 1892, at 1) A. M., after due service of notice on January 25, 1892, the above 
entitled case (i. e., Lamb v. Adams) was dismissed by us on motion of attorney for 
Adams, for want of prosecution. You are allowed thirty days from this date in 
which to appeal from this decision to Hon. Commissioner General Land Office. 

(Signed) H. L. Bussu, feg., 
RAC, Huypiaurr, ive. 

Lamb appealed from the above decision, and on April 6, 1893, your 
office decided that no right was acquired ee settlement prior to ‘‘ mid- 
night Nov. 1-2, 1891,” and that as neither Lamb nor Adams “alleged 
settlement between that time and 9 A.M., November 2, 1891,”'at which 
time said applications were presented, they should have been noted as 
sinultaneously filed and the land put up to the highest bidder. 

Appeal was taken to the Department, and on March 19, 1894, the 
decision of your office was modified, it being held that, as both the 
original application of Lamb pana of Adams were Basecbon affi- 
davits executed before the land was restored to entry, no rights were. 
acquired thereby; that Lamb, having presented his amended applica- 
tion, based on affidavits executed subsequent to the restoration of the 
and, should be permitted to have his amended een pice of 
peeod: 

Subsequently, on March 23, 1896, the Department revoked and 
recalled the decision of March 19, 1894, and held, under the decision - 
of the supreme court in the case of the Wisconsin Central R/ BR. Co. 2. 
Forsythe, 159 U. 8., 46, that the previous construction of the Depart- 
ment that the land involved was a part of the “surplus Omaha land” 
was error, and that the land was a part of the forfeited Wisconsin 
Central land and was restored to the public domain under the act | 
of September 29, 1890; that therefore both the original application of 
- Lamb and that of Adams were based on affidavits properly executed, 
and that their rights must be determined by.their settlement, and the 
case was remanded to your office for further consideration and decision 
in the light of the directions therein given. 

On August 5, 1896, your office held that, as the action of the register 
and receiver on June 18, 1892, in nis cous the contest, does not appear 
to have been taken until subsequently to the time when Lamb’s testi- 
mony was introduced, Lamb’s testimony as to settlement should be 
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eonmidered: and you. found, ‘for an examination of that bastion: that 
prior to September 29, 1890, Lamb had made settlement on said land, 
and was a settler enereen on September 29, 1890, and as Adams Hees 


a not claim settlement prior to 1891, Lamb has shown a superior right, » 


and you held Adams’s entry for cancellation, i in so far as it conflicts with. 
Lamb’s application. : 

-Adaws appealed to the Department. 3 | 
In regard to the proceedings hereinbefore set. forth, it is clear. that 
the receiver (alone) was without jurisdiction either to dismiss or to — 
reinstate the contest. When Lamb appeared, with his witnesses, the 
case was properly pending before the local office; Lamb’s testimony 
and that of his witnesses was properly and romans taken; and every 
opportunity. was afforded Adams aud his witnesses to. submit: their 
testimony. By failing to appear and defend Adams placed himself: in. 
default. If it be said that itis only.a technical default, the answer is, — 
Adams has chosen to stand upon a technicality; his counsel moved the | 
dismissal of the case, objected to its reinstatement, refused to cross- 
examine Lamb and his witnesses, or to. stipulate for a continuance at 
which the alleged absent witnesses might be heard. Having chosen 
_ to rest his case upon a technicality, by that technicality he must a 

or fall. . : | 
This case is not “on all fours” with that of Bradford v Aleshire 
(18 L. D., 78), in which the Department held (see syllabus): 


Where the local office sustains a motion to dismiss, filed by a defendant who sub- 
“mits no testimony, and such action of the local offices is reversed on appeal, the case 


- should be remanded for the further action of said office. 


In the case at bar the local office did not sustain the motion to dis- 
miss; that action was taken, or attempted, by the receiver— who, 7 
acting alone, was Encompevent to grant one a motion. The contest 
was not dismissed. 

. The notice dated June 18, 1892, in which the register and receiver 
informed Lamb that the contest had been “dismissed by us,” for want 
of prosecution, was wholly ineffective. to validate the invalid action of 
- the receiver on the day of the hearing.’ It was given after the testi- 

mony had been regularly taken, and could not operate retr ospectively. 
For the reasons herein set forth, the judgment of your office in find- 
ing that Lamb was the prior settler on the land in controversy, and 
holding that he should be allowed to peer his enuy for the sano is — 
affirmed; | 


CAWoop v. DUMAS. 


‘ Motion for review of departmental decision of May 14, 1896, 22 L. Dz, 7 
585, denied by Secretary Francis, December 23, 1896. 3 
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RAILROAD. GRANT-INDEMNITY SELECTIONS—REARRANGED LISTS. | 


St, Pavt, MINNEAPOLIS AND MANITroBA Ry. Qo, ». LAMBECK os 
_ * REVIEW). - 


In the rearrangement of an indemnity list, under ‘the directions issued in the La Bar 
case, it is not essential that the rearranged list should be signed by the selecting 
agent of the company. 

A railroad company is entitled to six months from date of actual notice of the order 
issued under the La Bar ease in which to file rearranged indemnity lists. 


Secretary Francis to the Commissioner of the General Land Office, Decom- 
(I. H. 1.) | ber 23, 1896. | (G. B. G.) 


_ By departmental decision of February 17, 1896 (22 L. D., 202), your 
office decision of September 24, 1894, holding for cancellation the 
indemnity selection filed by the St. Paul, Minneapolis and Manitoba — 
Railway Company as to lots 16 and 17 of section 7, T. 122 N., R. 31 
W., St. Cloud land district, Minnesota, with a view to allowing the 
homestead application of Joseph Lambeck, was reversed. | 
- Motion for review of said decision was duly filed and entertained by. 
this Department, the same being returned for service March 27, 1896. 
The motion has since been filed: bearing evidence of service upon the 
company, and at the request of counsel an application for oral argu- 
ment was granted and the case Was duly argued, both a being 
represented. 

‘The land involved is within the indemnity limits common to both the 
main line and the St. Vincent Extension of said road and was included 
in the company’s list of selections made on account of the St. Vincent 
Extension, filed November 18, 1885. Its list contained also a list of . 
lands alleged to have been lost to the grant, equal in amount to the 
selected lands. 

Lambeck’s claim depends upon a homestead application a ceeniel 
on September 8, 1891, which was rejected by the local officers for con- 
flict with the company’s selection before referred to, from which action 
he duly appealed to your office. : 

The motion alleges that, 

The Hon. Secretary overlooked the fact, which appears by evidence accompany- 
ing the homestead application of appellant, that the land in question was actually, 


settled upon anil claimed by a qualitied pre- emptor prior to the pretended selection 
by the appellant railway company November 13, 1885. 


Accompanying: Lambeck’s | application to enter this land were two 
sworn statements made by him respecting settlements on the land 


_ involved. One is, that he settled in the month of September, 1887; 


built a house thereon, into which he moved his family, and has ever since 
continued to reside therein. The other statement is, that during the 
years 1884, 1885 and a part of the year 1886, one Pick resided on said 
land, with his family, and claimed the same as his homestead, and that — 
in 1886 said Pick abandoned the land. 
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- These statements were duly considered when the case was considered 
upon its merits. They do not sustain the specifications of error for the 
‘reason that Lambeck’s alleged settlement was made nearly two years 
after the original selection was filed, and there is nothing to show that. 
Pick was qualified to make, homestead entry of the land or tna he ever 


7 applied therefor. — 


The case of Railroad Company v. Griffey (143 U. 32), cited by 
counsel, has no application to the state of facts set eo in these affi- 
davits. In that case Griffey’s right had attached under his filing which 
had been duly placed of record prior to the date of the attachment of 

rights under the railroad grant. . 

In the decision under review it was held that (syllabus) : 


- Indemnity selections accompanied by designation of loss in bulk, made prior to 
the specific departmental requirement that lost lands should be arranged tract for, 
tract with the lands selected, onerate to protect the right of the company as against 
subsequent applications to enter, mare prior to said requirement, and the rearrange- 
ment of losses in accordance therewith. 

In departmental decision of October 14, 1993 3 (17 L. D., , 408), in con- 
sidering the case of La Bar v. N ornern Pacific R,. R. ©o., you were 
directed to— | 
call upon all railroad companies ene ponding indemnity selections to revise their 
lists within six months from the date of your order, so that a proper basis will be 
shown for each and all lands now claimed as indemnity, the same to be arranged 
tract for tract in aceordance with departmental requirements, and that all tracts 
formerly claimed for which a particular. basis has not been assigned in the manner 
prescribed, at the expiration of six months, be disposed of under the terms of the 
orders restoring indemnity lands without regard to such pr evious claim. 7 


In the decision under review it is stated that: 


Under the direction given by this Department in its iscnions in the case sof La Bar | 
v. Northern Pacific R. KR. Co. 7 L. D. , 408), this company was, during the month of 
December, 1893, called upon to re-arran ge its indemnity selections so as to designate, 
tract for tract, the lands lost in Binae, in lieu of which selections had been made. | 
| Acting under this call the company on June 6, 1894, filed its re-arranged list.in which | 
the same losses were used, but re-arranged to. show. the losses tract for tract with the 
lands selected in its list filed November 13, 1885. ; 

Your office decision holds that the company 8 selection as arioii lies pr esented was. 
invalid, and recognizes the intervening right of Lambeck. . 

Prior to the decision of this Department in this case of La Bar v. Northern Pacific 
R. R. Co., supra, there was no specific requirement that the lost lands should be 
arranged tract for tract with the selected lands, the circular of 1879 merely requiring. ‘ 
the designation of losses made the bases for tiie selections. 

I am therefore of opinion that the company’s rights were duly protected under the 
selection as made in 1885, and as they have since complied with the requirement in 
re-arranging their los-es so as to show a specific loss for each tract’ selected, no righta 
were acquired as against the grant by the presentation of Lambeck’s application in 
1891. 7 


In effect this Gealon: held that where the company, een the time , 
allowed under the direction given in the La Bar case, re-arranges a list 
filed prior to said order, the rights of the company are duly protected - 
and date back to the filing of the original list. To this decision the 
Department, after due consideration of the matter, adheres, | 
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It is alleged, however, in the motion under consideration, that the. 
company’s re-arranged lists were not filed within the time allowed under 


... the decision in the La Bar case; and further, that the re-arranged lists. 


are not in form sufficient, for the reason that they were not signed by 
an officer of the company. , 

Inquiry at your office discloses the fiiiowane facts: 

- Acting under the directions given in the La Bar casé, your office issued 
notice to a number of railroads, said. notices all bearing date of Decem- 7 
_ ber 4, 1893. 

In the case of the St. Paul, NNneapelis and Manitoba ry. Co. the 
notice was addressed to the land Commissioner of the company at 
St. Paul, Minnesota. 

Said cone was sent by registered mail, and presumably left your 
office on December 4, 1893, the date of the notice. | 

Re-arranged lists were filed in your office with letter from the com- 
pany bearing date of June 6, 1894. Said letter bears the stamp of your 
office dated June 14, 1894. This letter fully describes the lists and I am 
of opinion that it was unnecessary that the re-arranged lists be appended 
with the usual certificates placed on selection lists or signed by the 
selecting agent, as the same were not new selections, but re-arrangement 
of the old lists. The original lists were in form sufficient, excepting 
the matching of the specific selections with the losses, which was not 
required at the date of the filing of said selection. 

It will be noted: that the lists were filed after the expiration of six. 
mouths front the date of the notice issued on December 4, 1893, If the 
language of the La Bar case were to be strictly followed, the direction 
therein given might beso construed as to lead to the elaine that these © 
re-arranged lists were filed out of time. But it is evident that the lan- 
guage of said order did not fully express the intention of the Depart- 
ment. Under the terms of the order, if taken literally, there might 
not be any notice whatever actually received by the company, and yet’ 
the company would lose its rights unless it re-arranged its lists within 
’ six months from the date of said order. 

In my opinion the railroad company is entitled to six months from 
date of actual notice of said order in which to re-arrange its lists. But 
there is not sufficient evidence in the case, relative to receipt of notice 
and the date of mailing the re-arranged list to your office, to enable me 
to determine whether or not said list was re-ar ranged within six months 
from receipt of notice. 

The case is. therefore remanded to your office in order that the fact 
as to whether the company re-arranged said lists within ‘six months 
from receipt of notice, may be determined: To this end you will take 
appropriate action; and thereupon your office will dispose: ot the case 
in accordance w ith the views herein indicated. 
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REPAYMENT—ASSIGNEE—ACT OF JUNE 16, 1880. ° 
LOUIS GIESMAR. 


= The purchaser of lands at a tax sale, at a. time when'the legal title thereto is in the 
. United States, does not occupy the status of an assignee oF the entr nan undet ; 
the statutory provisions with respect to tepay en 


Secretary Francis to the Commissioner of the General Land Office, Decem-— 
rere | _ ber 23, 1896. : : (P. J.C.) 


‘In this case the petitioner, Louis Giesmar, is seeking to have repay- 
ment-made to him of a. part of the money paid by one J ohn: Minor on | 
cash entries 393, = and 436, at New Orleans Louisiana, in 1822 eae 
1824. | a 

As the record: is presented here, it’ appears: ‘enat Minor made cash 
entry No. 393, of 7 28, 52 acres, on the 10th of May, 1822, and cash entry » 
No. 435, of 172.67 acres, and cash entry No. 436, of 204.60 acres, on the — 
28th of August, 1824. These entries were made under the acts of Con- 
gress of March 3, 1811, May 11, 1820, and February 28, 1823 (2 Stat., 
. 662, and 3 Stat., 573-7 729), as back: concessions to a tact: of land’ hick 
Minor eee the Mississippi River front, in Acadia parish, Louisi- 
ana. ‘The total area of these entries was 1,105.79 acres, and the aggre- 
gate amount paid was $1,382.26, the price being $1.25 per acre. Dupli- 
cate receipts and certificates were issued for each of these one but | 
. the petitioner alleges that they can not now be found: 

At that time there was no official plat of the township i in which these © 
entries, were situated, and they were surveyed separately, on irregular 
lines, and described by metes and bounds, by a deputy surveyor, as 
provided in section 5, of the said act of Congress of March: 3, 1811 (2 
Stat., 662). Subsequently complaint was made that each of these entries 
conflicted in part with the prior private claim of Etienne Coumo, and 
on the 14th of October, 1829, they were suspended by the Commissioner 
of the General Land Office pending the filing of. a township plat. 

Minor died in 1830: In the same year a plat of the township. was 
- made, upon which Minor’s entries were designated as section 30, and 
their aggregate area, exclusive of the Coumo claim, shown to be 630 | 
acres. On the 14th of May, 1878, patent was issued to Etienne Coumo. 
for the Coumo claim , including fhe portions covered by Minor’s entries, 

' but there was no action on the Minor entries, aud they remained sus- | 
pended.. | 

- There ¥ were various conveyances, and on oe 18th of - ebriey 1891, 
the petitioner, Louis Geismar, became the owner and final transferee of 
the Minor entries, and also of Minor’s front lands. | 

A survey was made in 1891, and a plat thereof approved June 23, 
1892, which described the Minor entries, exclusive of the portions. that 
had Goan patented to Coumo as aforesaid, as follows: Cash entry No. 
393, Lots 1 and 4, Sec. 63, 399.24 ores cash entry No. 435, lot 1, Sec. 62, 
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50.40 acres, and cash entry No. 436, lots 1 and 4, Sec. 61, 135.02 acres, 
all in township 9 S., range 2 E., amd containing in the Aneto os. 66 
acres. And on the 14th of Aeaane 1893, patents were issued to Geis- 
mar for these last mentioned areas, and on the 18th of March, 1895, he 
filed his petition in the General Land Office for repayment to in of _ 
the sum of $651.41, which Minor had paid for those portions of his 
entries, aggregating BAL, 13 acres, which had been. patented to Coumo, 
as above recited. On the 23d of March, 1895, the Commissioner of the 
_ General Land Office denied the petition. Geismar filed a motion for 
review, which was overruled on the 30th of April, 1895, and then he 
appealed to the Departmeut. : 

The abstract of title from Minor to Geismar is as (lowe: 

John Minor died unmarried and without direct heirs, leaving a will, 
under which he bequeathed one half of these entries and of his front 
lands, both together constituting what is now known as ‘ Waterloo 
Plantation,” to William J. Minor, and acknowledged that the other 
half belonged to his brother, Stephen Minor. Soon afterwards Stephen 
conveyed his half to William, which made William owner of the whole. 

' On the 23d of November, 1867, William granted a special mortgage on 
the whole plantation to iaceon and Company, of New Orleans, to secure 
a loan of $30,000. This debt was not paid, and by agreement between 


_ the parties in interest the property was. sold for taxes on the 2d of 


December, 1871, by C. ¥. Smith, tax collector of Ascension parish, and 
purchased by William A. Gordon as agent for William Lorenzen. On 
the 28th of March, 1877, the said Lorenzen executed and acknowledged 
before N. B. Trust, a notary public in New Orleans, a declaration that 
his purchase of the property through his agent Gordon on the 2d of | 
December, 1871, was with the funds of, and for Marie Von. Gableuz, 
then widow of J ohn F. C. Vles, of Baden Baden, in Germany, which 
declaration the said Marie Yon Gableuz accepted i in due form in Ger- | 
many on the 21st of April, 1877; and on the 19th of April, 1879, the 
Auditor of the State of Louisiana passed his act of sale, ratifying and 
confirming to the said Marie Von Gableuz tne said tax sale of the 
property.of December 2, 1871. And before John J. Ward, a notary 
public in New Orleans, on the 18th of February, 1891, the said Marie 
Von Gableuz, then wife of Baron Werner Von Schweiniiz, of Germany, 
sold and conveyed. the property for $20, 000 to the petitioner, Louis 
Geismar. 
Section 2, act of June 16, 1380 (21 Stat. 7 287 \; reads as follows: 


In all cases where homestead or timber culture or desert-land. entries or other 
entries of public lands have heretofore or shall hereafter be canceled for conflict, or 
where, from any cause, the eutry has been erroneously allowed and can not be con- 
firmed, the Secretary of the Interior shall-cause to be repaid to the person who made 
such entry, or to his heirs or assigus, the fees and commissions, amount of purchase 
money, and excess paid upon the same upon the surrender of the duplicate receipt 
and the execution of a proper relinquishment of all claims to said laud, whenever 
such eutry shall have been duly canceled by the Commissioner of the General Land. 
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Office, and i in all cases where parties have paid double minimum. price for land which ~ 
has afterwards been found not to be within the limits of a railroad land grant, the 
excess of one dollar and twenty-five cents per aere shall in like manner be repaid to 
. the purehaser thereof, or to the heirs or assigns. 


This statute contemplates that repayment shall be made to the party | 
who made the entry, his heirs or assigns. | 

Geismar is not an heir, nor is he an assign of the entryman Mine 
there being no privity of interest existing between him and the entry: 
man. , a a a a 
It will be cbserved that Geismar, in 1891, obtained his alleged 
- Interest in or claim ‘to the land, for which he is now seeking repayment 
of the money-paid by Minor in 1822 and 1824, But prior to Geismar’s 
purchase, and in 1878, the government issued its patent for part of this 
identical land to-Coumo, which was equivalent to the cancellation of 
the Minor eutries to that extent, or at least was sufficient to render 
them nugatory after that date. 
~ In Adolph Emert (14 L. D., 101), it was held (syllabus): 

The only person qualified to apply for repayment under section 2, act’ ‘of Juné 16, 
1880, is the one in whom the title to the land vested at the date of the cancellation 
of the eutry, or the heirs of such party. 

See ae Joseph H. Harper, - 23 UL, D. 249; Alpha L. Sparks, 20 
bd; 
~ In ie case of Albert G. Craven (14 L. D., 140), Craven purchased 
the land at administrator’s sale. Prior to the purchase, the entry had 
been canceled. In deciding this question, it was said: 

At the time of ‘ie alleged sale by the administrator, the land in question was a 
part of the public domain, and no State court can ranks a valid decree of title to 
parties of any part of the public lands, so ‘long as the title remains in the United 
‘States. This doctrine is fundamental and needs no citation of authority in support 
thereof. Mr. Craven has acquired title to this land through purchase from a sub- 
sequent entryman who entered the lands shown on the records of your office to be a 
_ partof the public domain. His purchase at an administrator’s sale long subseqnent 
to the cancellation of said entry gives him no claim against the United States which 
would warrant this Department in directing a repayment of the purchase money 
paid by Mr. Montgomery, the original entryman. Ozra M. Woodward (2 L. D., 688). - 

‘This case is somewhat analogous to the one at. bar in that Geismar’s 
grantor derived her title as the result of a sale of the land for taxes, 
The legal title to the land at that time, (1871) was in the United States, 
and itis difficult to understand how any sale for taxes by the State 
‘authorities could create in Geismar the status of an assignee of Minor 
within contemplation of the statute. 

Your office judgment is therefore affirmed. 
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SECOND CONTEST—DEFAULT CURED PRIOR TO NOTICE. 
STRANSKY v. SHauT (ON REVIEW). 


A contest filed during the pendency of a prior suit must fail if before service of 
_ notice thereunder the entryman without knowledge of such contest has cured - 
his default, aud it is neither alleged nor proven that the prior suit was collusive. 
Secretary Francis to the Commissioner of the General Land Office, Decem- 
(I. H. L.). ber 23, 1896.» i (G, J. G.) 


This controvers sy is in relation to the NE. 4 of Sec. 14, T. 104 N., R. 
70 W., Chamberlain land district, South Dakota... 

| Wace date of May 26, 1896, the attorney for Lizzie A. Shant ne a 
motion for review of iepartmental decision of April 14, 1896 (22 L. D., 
466), wherein is reversed the action of your office in aeancine the con- 
test of John A. Strausky against the homestead ney of the said Lizzie 
A. Shant for the above described tract. 

On July 25, 1896, the said motion for review was entertained, and 
the case is again before the Department for consideration. 

The grounds for the reversal by the Department of the decisions 
below were, that a former contest against the homestead entry. of 
Lizzie A. Shaut was friendly and collusive; and that she failed. to 
establish and maintain in good faith her residence on the land. It 
was held that defendant is shown by the evidence to have wholly 
abandoned said land, as alleged in the plaintifi’s affidavit of contest, 
but the charge of collusive contest was not set out in said affidavit. 
That feature of the case was brought out at the hearing. | 

The errors assigned in support of the motion for review are as follows: 


1, Because there is a misconception of the testimony and what took place on the 
trial before the register and receiver. 
2, Because the affidavit of contest lays no predicate upon which this contest can. 


be sustained as an attaching contest. 


Lizsie A. Shaut made homestead entry for the land in question on. 
April 5, 1890. John A. Stransky’s contest affidavit was filed on July 
13, 1894, At the latter date there was pending a contest by one Henry 


¥. Thompson against Miss Shant’s entry. Hearing on this contest was 
set for August 8, 1894, Neither party appeared and the contest was 
accordingly dismissed. It was because of this circumstance that the 
_ charge of collusive contest was made. But the only basis for such a 
charge is found in Miss Shaut’s cross-examination, when, upon being 
asked: ‘State if said Thompson did not file a contest against your | 
claim on the ground of abandonment, and if you did not, or Mr. San- 
born for you, pay Mr. Thompson the sum of fifty dollars not to appear?” 
the attorney for Miss Shaut objected, because “not proper cross- -examl- 
nation,” and the objection was sustained. It is stated in the depart- 
mental decision of which a review is asked that Miss Shaut refused to 
answer; but an examination of the record shows that the above Is a 
a ‘aiatomeut of the circumstances, and that what transpired at 
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the hearing in reference to this particular charge can not be construed . 
to mean that Miss Shaut refused. to answer the. question asked. Also _ 
when: Miss Shaut was asked on. cross-examination, “if when you. 
returned to the claim, on the 16th of July, you knew that a man by the 
name of Thompson had contested your claim,” it was again stated in 
said departmental decision that Miss Shaut refused to answer the ques- 
tion. The record shows that Miss Shaut’s attorney objected to the 
— question for the same reason that the former enechon was raised, anc 

the objection was sustained. | 

Besides, the first question asked Miss aie relative to the Thomp- 
- gon contest would seem in itself to refute the charge of collusion. If 
the Thompson contest was friendly and collusive, as intimated, why 
should Miss Shaut wish at all to buy Thompson off, much less to pay 
him $50 not to appear? If Miss Shant really offered to pay Thompson 
not to appear, that fact would in itself indicate that there was no prior - 
agreement between them. If weight is to be attached to so slight a- 
suspicion, attention might very properly be directed to the fact that. 
on the day the Thompson-Shaut contest was dismissed, Stransky had 
notice.issued on his contest affidavit. From this circumstance it might 


be inferred that there was some sereomens between the contestants of . 


the different suits. 


As previously shown, on the day that Thompson’s contest was dis- 2 


missed, notice was issued by the local office on Stransky’s contest. 
Miss Shaut was served with this notice on the same day, and at the 
time was living on the land in dispute and had been since July 16, 1894. 
_ Departmental decision of April 28, 1896, held that Miss Shaut did 
not cure the laches which were alleged to exist, by returning to the 
land on July 16, 1894, three days after Stransky had filed his affidavit 
of contest. In support of this holding the cases of Eddy v. England 
(6 L. D., 530), Farrell v. McDonell (13 L. D., 105), and Westenhaver v. 
Dodds (13 L. D.,196), were cited. ‘The two latter cases follow the ruling 
_ of the Department in the case of Eddy v. England, the strongest case 
cited in support of the holding.. In that case it was held (syllabus): 
- An affidavit of contest, filed pending the disposition of a prior contest, should be 
received and held without further action, until final disposition of the prior suit; 
| but the right of the second contestant will be held to take effect by relation as of 
the date when his contest affidavit was filed. 
_ The right of a second contestant can not be defeated by curing the default . 
charged, after his contest is filed, and pending the disposition of a prior fraudu- 


. lent ae | collusive contest. 


The ruling contained in the first paragraph quoted above has been 
followed in various cases, and is recognized as the law of the Depart- 
ment. It is upon the ruling in the second paragraph. that the depart- 
mental decision of April 28, 1896, is based; namely, that Shaut’s 
- alleged default could not be condoned or cured by returning to the 
land on July 16, 1894. | 
With the exception of the cases cited, in nearly all the depart- 
mental decisions now recalled it has been ao that a contest is initiated _ 
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_by filing the contest affidavit and service of notice thereof upon the 
coutestee. Proof of such service or the voluntary appearance of the 
claimant gives the local office jurisdiction to try the case. Jurisdic- 
tion is not acquired until notice has been served. In this sense the 
contest is not really and properly initiated until such jurisdiction has 
_ been secured. This view would seem to be the proper one in face of 
various decisions holding that neglect or laches on the part of the 
claimant may in good faith be cured any time prior to actual or con- 
structive notice of the contest; this view, of course, being upon the 
theory that the claimants eer not induced by knowledge of 
the impending contest. It would not be seriously contended that the 
claimant could cure bis laches after the contest has been actually and 
properly initiated. The mere filing of the affidavit of contest was, per-_ 
haps, not intended to secure the contestant such rights as are given 
him by the former decision. It is recognized that the contestant by 
filing his affidavit secures for himself aright to proceed against the 
entry that can not be defeated by certain contingencies, for instance, 
the subsequent contest of another, or by a relinquishment with knowl- | 
edge of the contest; neither can he be deprived of any. benefit 
‘accruing to the entryman because of a prior collusive or fraudulent 
contest, where these things are alleged and proven. In this sense his 
right takes effect as of the date when his affidavit was filed. This view 
runs throughout former departmental decisions. Thus, in the case of 

Webb v. Loughrey e¢ al., on review (10 L. D., 302), it was held: 

While a contest is not initiated until the issuance of notice, yet the contestant by 
filing the affidavit of contest secures for himself a right to proceed against the entry 
that cannot be defeated by subsequent relinquishment. 

And there are many decisions to the effect that a contest is not initi- 
ated until the issuance of notice, and that the claimant may in good 
faith cure any laches or neglect prior to such notice, or actual knowl- 
edge of the contest. 

In the case of Stayton v. Carroll (7 L. D., 198), it was Said: 

Jurisdiction is acquired by due service of notice upon the claimant, and if there 
has been no legal notice to claimant, then there is no authority in the local office to 


‘adjudicate his rights. 
“A contest charging failure to establish residence and abandonment must fail, 


where, prior to legal service of notice thereof, the entryman had cured his laches. 
- The same ruling is followed in Hall v. Fox (9 L. D., 153); Scott ov. — 
King (Id., 299); Heptner v. McCartney (11 L. D., 400); Brown v. Naylor 
(4 L. D., 141); N eal v. ace oe L, D. , 3); Marsh 2. Hughes (22 
L. D. , 581). . 
In the last mentioned case it was said: “It is well settled, that com: | 
pliance with the law, after affidavit of contest is filed and before notice | 
of contest is issued, will cure a prior default and defeat the contest,” 
the entryman in fiat case being defeated by reason of the fact “that 
his laches were cured because of his knowledge of the pendin g contest.” 
The defendant i in the case at bar denies that she had. any enowiedee 
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of Stransky’s contest until Angust 8, 1894, the day on which notice 
thereof was served upon her, and there is no testimony going to con- 
tradict her statement. Her évident intention, when she returned to 
this land on July 16, 1894, in the absence of proof to the contrary, was — 
in good faith to coke her residence on the land, or would have the 
‘effect to cure her laches if auy existed. To dnote from your office | 
decision of February 21, 1895: Se Ss - 
- The evidence shows that, Miss Shant established her residence on the land April 
9, 1890, and on October 6, 1890, obtained leave of absence for one year; that she 
returned to the land September 4, 1891, remained twenty-four days, and was there 
about one-third of the time for the remainder of the year; that she isa seamstress — 
and has to depend on her work to earn a living, and improve her land, and was for 
the greater part of the time for the next two years at work in Pukawana and 
Chamberlain, returning to her land at frequent intervals, being on the land about 
140 days in 1892, and eighteen days in 1893; that she intended to return to-her land 
January 1, 1894, but was taken sick with the “grip,” and did not get back until 
February 15, 1894, when she remainéd only one day, as the condition of her health 
did not admit of a longer stay at that time; that she returned to her land July 16, 
1894, where she has since remained, and was there August 8, 1894, when served with 
notice of this contest, which was the first. intimation she had that. Stransky had 
initiated a contest, and that she has a house of three rooms, and about eighteen 
acres. under cultivation. 
It will be observed that the nature of Miss Shaut’s business necessi- 
tated her absence, she being self-supporting, and absence under such 
circumstances is not necessarily indicative of bad faith. There is no 
positive evidence in the record that she has not all along acted in good 
faith, and that her absence was not. bona fide to earn means for a liveli- 
hood and the improvementof her home. Fyffe v. Mooers (21 L. D., 167). 
It will be observed also that there is a distinction between the case: — 
at bar and that of Eddy v. England, upon which the former depart- 
‘mental decision was based, namely, the prior contest in that case was 
shown. to be fraudulent and collusive, and was so set out in an. affidavit 
attached to the contest affidavit, while in the case at bar, as previously 
stated, collusion was not alleged in the contest affidavit, and the inti- 
mation of collusion by: the attorney at the hearing was not sustained: 
-by the cross-examination of the claimant. The finding in the decision 
complained of, that she refused to answer certain questions touching 
this matter, was an inadvertence, and does not correctly represent the 
facts, which are, that the questions were objected to by her attorney as © 
being immaterial and not proper cross-examination, and properly so, in 
view of the fact that no such allegation was contained in the contest 
affidavit nor referred to in the direct examination, and the objection was 
properly sustained. The claimant did not therefore refuse to answer 
said questions as erroneously stated in said former decision. — 
Considering all the. circumstances of the ease, Iam of the opinion 
that there was no connection between the first and second contests, 
and in the absence of a specific charge of fraud and collusion, the sec- 
ond contest must be regarded as distinct and PAE PeDe One In this 
Sel VOu 23——36 . 
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view it must be treated as a new action. When the first contest failed 
from any cause, and the issue was not tried and determined, the charge 
on which it was based failed with it. If this were not true, the second 
contest could not be allowed on the same charge, unless fraud and col- 


lusion in the first contest were alleged, which the second contest failed : 


to do. Under the circumstances the contestant in this case can not be 
given any other advantage than the ordinary contestant. - It is thus 
held that the second contest against Miss Shaut was not actually ini- 
tiated, so as to affect her rights, until she had received notice thereof 
on August 8,1894, At that time,-as heretofore shown, she had cured 
any neglect or laches she may have been guilty of. Str ansky’s contest 
affidavit began to run against Miss Shaut’s entry on July 13, 1894, only 
so far as to protect him in the rights accorded an ordinary contestant, 
and could not defeat Miss Shaut in the absence of any knowledge there- 
of on her part, from curing her laches prior to the time the local office 
secured jurisdiction in the matter. This opinion is in harmony with — 
the settled law of the Department. 

The former departmental decision is hereby overruled, and the con- 
curring decisions of the local office and your office affirmed. 


a 


PRACTICE—APPHAL—RULE 48 OF PRACTICE. 
REEVES ET Al. v. KOONTZ, 


In a:case decided by the local office where one of the parties affected adversely fails 
to appeal, but an appeal is taken by another party thereto, the whole case comes 
before the General Land Office for disposition on its merits, and not unier rule 
48 of practice. ; 


Secretary Francis to the Commassioner of the General Land Office Decem- 
(lH. L.) + ber 23, 1896. | (EH. M. RB.) 


This is an application filed by William C. Reeves, asking that the 
record in the case of Reeves et al. v. Koontz involving the NE, 4 of See. 
| 25, T. 20 N., B. 6 W., Enid land district, Oklahoma, be pabtiticd to this 
De perneat for its nopsider ation and action. | 
On September 16, 1893, the territory within which this tract. of land 
is included was opened to settlement; on September 22, 1893, one 
Mervi n G. Koontz made homestead erty for the tract in ponirc er: 
‘On October 6, 1893, William C. Reeves filed his affidavit of contest 
against said entry on ‘the ground of prior settlement, together with his 
application to enter under the homestead law. | 
On October 16, 1893, the probate judge of the county in which this 
. Jand is situated aonled to enter said land for townsite purposes under 
sections 2387, 2388, and 2389, of the Revised Statutes. | 
- This application was rejected, and on October 24, 1893, said erevats 
| judge filed a corroborated contest affidavit Remus: said homestead 
entry. 
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On December 15, 1893, James P, Wilcox. filed. a corroborated contest 
‘ affidavit against said eniey, in which he sets forth that— | 


On December 14, 1893, he filed an application to enter said quarter section as éhs 
_ townsite of North Pond Creek, under section 2382 R.S.; that in company with about 
two hundred other persons he entered upon said tract at 1:34 P. M., September 
16, 1898, for townsite purposes; that said occupants immediately began making 
improvements thereon, and began surveying it for 4 townsite; that the same after- 
noon the said occupants had-a meeting and elected a committee of safety, and that 
_ he was elected chairman thereof; that said persons were the first legal settlers on’ 
‘said tract, made the first improvements, and that at the time they entered thereon 
‘no other qualified person claimed said tract for any other than townsite purposes ; 
that from September 16, 1893, +0 the present time said tract has been continuously 
uséd and occupied for townsite purposes, and has a population of over two hundred 
and improvements amounting to $15,000. [In conclusion Wilcox asked that a hearing 
be ordered in the case, “ That said townsite company may be alowed to as said. 
allegations,” and that said homestead entry be canceled. — 

Your office decision further states that on December 16, 1893, Wil: 
lam H. Carter filed a corroborated contest affidavit WeITSE said home- | 
stead entry, in which he claimed a superior right to the west half of | 
said tract, and alleged settlement thereon at about 5: 00 P. M., September 
16, 1893. The local officers consolidated these several contests and set 
them for hearing on April 3,1894, On that day motion Was: made to . 
dismiss each of said eortesks, ri 

Your office decision sets out the followin g statement of facts from the 
local officers: | | | 

On April 4, 1894, 7 5. Thomasson and Henry Durfee, as members of townsite board 
No, 12, filed contest, and made application to intervene as trustees of the townsite 
occupants. © 

_ On July 23, 1894, the attorney for D. B. Madden, probate judge, filed a motion to 
dismiss the contest of the probate judge, and filed the application of R. J. Reid, 7 
E. Stevens, R. D. Bordeaux, and C. F. Shattenkirk to intervene as trustees of town- 
site occupants, and to substitute said trustees in place of the pr obate judge: 
The application to intervene was allowed. -All of said contests were consolidated, 
and on August 2, 1894, at the heariv g, all the Pane appeared, and were represented 
' by counsel. . 

On August 16, 1894, R. J: Reid ei pa as trustees of the townsite occupants made an 
application for a continuance, which. pao Was overruled, and from «which 
ruling said applicants appealed. : | 


The probate judge and townsite board No. 12 appear to have with- 
drawn from the case, and R. J. Reid et.al, acting in their own behalf, 
and as the authorized agents of the inhabitants of the quarter section, — 
appeared at the hearing and made a motion for continuance, which. 
motion was overruled, and from which action of the local officers i | 
appealed and withdrew from the hearing. 7 _ 

The local officers on November 15, 1895, rendered their Geaiicn, in 
which they recommended the disiissal. of all contests except that of 
Reeves, and the caucellation of Koontz’s homestead entry, and that 
Reeves be allowed to make homestead eutry for the land in COnPOvereY, : 
From this action Koontz appealed. : 

~ On April 4, ees your office decision \ was ren ndered affirming the action 


564 DECISIONS RELATING TO THE PUBLIC LANDS.. 


of the local officers in so far as it recommended the cancellation of the 
entry of Koontz, but held that the testimony showed, or tended: 
strongly to show, that Reeves was acting in the interest of a townsite | 
company, and said— ss —_ 
Should this decision become final, Reeves and het townsite occupants will be per-. 
mitted to submit additional evidence in support of their respective rights—that is,. 
the right of Reeves to male homestead entry of said land, and the right of said 


occupants to have it entered as a. townsite for the use and benefit of ue oceupants,. 
as their rights may appear, 


On September 12, 1896, upon a motion for review of said decision of 
April 4, 1896, made by Reeves, your office decision denied the review 
and held that the evidence that Reeves was the first settler upon the 
land was not sufficient to authorize your office in directing the allow- 
ance of his entry without a preponderance of evidence that such set- 
tlement was made in good faith; that there was no evidence that the 
townsite claimants had abandoned the land in dispute, but if it were. 
true, this showing could be made at the hearing; and that the appeal 
of the townsite claimants from the decision of April 4, 1896, should be 
dismissed because taken from an interlocutory decision. 

Your office decision further canceled the entry of Koontz, inasmuch 
as Koontz had not appealed from your office decision of April 4, 1896, 
- Subsequently, to-wit, on the first of October, 1896, William C. 
Reeves filed an appeal from the decision of April 4, 1896, and that of 
September 12, 1896, and by your office decision of October 22, 1896, 
the said appeal was dismissed, ou the ground that appeal would not 
lie from the order of rehearing, because of which action the applica- 
tion for writ of certiorari is made, and the following relief is asked for: 

1. That the Honorable Secretary will exercise his supervisory power and direct 
the Commissioner to transmit the papers in this case to him. | 
2, Thatif the allegations herein are found to be sustained by the record, that the 

order of the Commissioner permitting the townsite claimant and Reeves to offer 


additional evidence may be revoked; and your petitioner further asks that this 
| Dep eEmene will decide the case upon ‘ie evidence now in the record. 


Counsel for the petitioner argues that Mervin G. Koontz has no fur- 
ther interest in this case, not having appealed from the decision of your 
office of April 4, 1896, and lis entry having been finally canceled; that 
the appeal of the townsite claimants from the denial of their motion for 
a continuance, at the hearing before the local officers, was properly dis- 
missed, because it was an appeal from an interlocutory decision, from 
which an appeal would not lie; that the fact that the townsite claimants 
failed to appeal from the final decision of the register and receiver. 
rendered such decision final as to the facts as against them; and that 
as the local officers had found that Reeves was a bona fide settler on the 
land in dispute, the townsite claimants can not now have that decision 
reversed as to that question of fact, and that under rule 48 of practice 

that decision could not be interfered with. 
- Without following out the argument of the petitioner's attorney 
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further, it is sufficient to say that it appears from the application for the 
issuance of a writ of certiorari, that Koontz appealed to your office from 
the final decision of the local officers in this case, presumably upon the 
merits of the cause. Such appeal being before your office, it was not 
necessary to invoke rule 48 of practice, which applies in certain cases; 
as the appeal of Koontz itself brought the whole case before your office, 
and though he has failed to appeal from your office decision, by his | 
appeal from the decision of the local office your office was authorized to 
pass upon the merits of the case as then presented, and in doing so it 
appears that there was found by your office evidence that the contest 
of Reeves was not in his own interest and behalf solely, but that he 
was acting in conjunction or collusion with the townsite company. This 
being the fact as found by your office decision, it was perfectly proper, 
in order not to hold that Reeves was not entitled to the preference right 
of entry, to give him and the townsite company an SP POryaniyy to intro- 
duce further evidence upon the disputed question.. 
- The case of Hobbs v. Goulette et al. (18 L. D., 409), relied upon by 
the petitioner, does not apply; as in that case no appeal was filed, and 
therefore it became necessary to invoke rule 48 of practice, whereas in 
_ the case at. bar the appeal of Koontz upon the merits of the case obvi- 
ated the necessity of an adjudication under the rule. 
Should the parties in this cause not attend the hearing ordered, and 
should your office hold, upon the record as made, that Reeves is not 
entitled to the pre erence right of entry, it may be that from such action 
by your office appeal would lie. However that may be, it is sufficient 
now to say that the application for writ of certiorari must be denied. — 
(Witter v. Ostroski, 11 L. D., 260; Olney »v. paves 9 L. D., 633; Gib- - 
son v. Van Gilder, 9 L. D., 626. ) | 
In this connection I ion it proper further to state that the action 
of your office in-canceling the entry of Koontz, becauselof his failure 
to appeal pending the motion for review by Reeves, raises the question | 
as to whether the filmg of said motion for review did not operate to 
suspend the right of appeal by Koontz until the motion had been acted. 
upon; and. with the view to the consideration of that question as it | 
may affect the rights of Koontz, if he shall deem it advisable to insist 
upon them hereafter, you will allow all parties who appealed from the. 
action of the local officers to appear at the hearing, and introduce testl- 
mony upon their respective claims. 





RATLROAD GRANT_ACTS OF JUNE 22, 1874, AND SEPTEMBER 29, 1890. 
GULF AND Suip IsLanp R. R. Co. 


For earned lands relinquished under the act of June 22,1874, the company acquires - 
. ‘a vested right to select indemnity therefor, anywhere within the limits of the 
grant, and subsequent legislation, forfeiting the grant to the extent of uncon-_ 
structed road, will not limit said right of selection to the lands unaffected by 
the forfeiture. 


oy 
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‘The aoaieitae of this road entitles the company to select indemnity for lands relin- 
 quished under section 7, act of September 29, (1890, anywhere within the indem- 
nity limits of the Brae 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
(I. HL.) - ber 24, 1896. " (GB. G) 


On May 14, 1896 (22 L. D. , 560), the Department. rendered a decision 
-in the above Styled cause, chen: on appeal from your office decision of 
April 21,1894. 
| The purpose of said departniental decision was to iste the rights 
of the Gulf and Ship Island railroad company in the matter of the 
selection of certain indemnity and lieu lands claimed by said company 
under and by virtue of the acts of June 22,1874 (18 Stat., 194), and oS 
September 29, 1890 (26 Stat., 496), respectively. “ 
Jit was held among other ehineas in said decision— 

The company will, therefore, be permitted to take lands in lieu of those relin-- 
‘quished under the act of 1874, anywhere within the limits of the first forty miles of 
its grant, either in the granted or indemnity limits, and either even or odd sections 
or both, which were non-minéral and unappropriated at the date of selection ; but 


its right to select lands in lieu of those relinquished under the act of 1890 will be 
‘confined to the indemnity limits of the first twenty miles of its road. 


On August 8, 1896, the company, by its attorney, filed in this Depake 
ment a paper in the nature of a petition addressed to the supervisory 
power of the Secretary, requesting a modification of said decision. 

It is urged first— 

That the decision holds that the company is éntiticd to select ands 
in lieu of those relinquished by said company under the act of 1874, 
anywhere within the limits of the grant, but directs your office to allow 
these selections only within the first forty miles of the grant. 

- This exception appears to be well taken. 
The act of 1874 (supra) provides for selections thereunder 7 


from any of the public lands not mineral, and within the limits of the grant not 
otherwise appropriated at the date of selection. : 


‘It can make no difference that the orant of lands along unconstructed 
road has been forfeited. The company does not claim them by virtue 
of the grant but claims the right to select them in lieu of earned lands 
relinquished under the act of 1874. (supra), and, as was said in said 
departmental decision (supra)— | = 

For such lands as had been relinquished to the United States under the act of 1874 
the company had acquired a vested right of selection and subsequent legislation 
could not operate upon such right. | 

It is submitted further by the company, that since the issues were 
made up in said departmental decision, and since said decision was ren- 
dered the company has completed the whole of its line of road, and it 
is urged that while the limitation of the company’s right of selection | 
under the act of 1890 (supra), was very properly confined to the first 
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twenty miles of road under the facts as they appeared of record, that 
the company is now entitled to make its selections under said last 
named act anywhere within the indemnity limits of its grant. — 

‘This contention would also appear to be sound. The act previges 
that these lands are 
to be taken within the indemnity limits of the original grant nearest to and opposite 
such part of the line as may be constructed at the date of selection. 

It follows that the departmental decision aforesaid should. be modified. 

The company will be permitted to take lands in lieu of earned Jands 
relinquished under the act of 1874 anywhere within the limits of its 
grant, either in the granted or indemnity limits and either even or odd 
sections, or both, which were non-mineral and unappropriated at the 
date of selection, and for earned lands relinquished under the act of 
1890 it may select lands anywhere within the indemnity limits of its 


grant, provided they are otherwise subject to selection, and on satis- | 


factory evidence that said road has been a as alleged. 


ABANDONED MILITARY RESERVATION_FORT CRITTENDEN. 
INSTRUCTIONS. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFron, 
Washington, D.C, CURING 20, 1896. 
REGISTER AND RECEIVER, 
Balt Lake City, Utah. 


GENTLEMEN: The appraisers have appraised the Jands in the Fort 
Crittenden abandoned military reservation, Utah, at from ten ou to 
one dollar and twenty-five cents per acre. 

The Secretary of the Interior has, under the law, fixed the minimum 
price of said lands at $1.25 per acre. Therefore no tract of land in this 
reservation can be disposed of at less than $1.25 per acre. 

All of said lands are subject to settlement under the public land 
laws of the United States, under the act of August 23, 1894 (28 Stat., 
491), which, among other things, provides: | 

That persons who enter under the homestead law shall pay for. such Jands at not 
less than the value heretofore or hereafter determined by appraisement, nor less than 
the price of the land at the time of the entry, and such payment may, at the option of 
the purchaser, be made in five equal installments, at times and. at rates of interest to 
be fixed by the Secretary of the-Interior. 

- On April 9,1895 (20 L. D., 303), the Secretary of the interes directed 
this office to issue SEE CUOUS: under said act of August 23, 1894, as 
follows: 

~ That the homesteader be oa the option in making payment upon 
his entry of these lands, of making his payments in five equal pay- 
ments to date from the time of the acceptance of his proof tendered. 
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on his cntny: and that the rate of the interest. upon aereed penn 
be charged at the rate of 4 per cent per annum. 

In allowing entries for the lands in this reservation, andes gaia ae 
you will in each case endorse on the. application “Fort Crittenden 
| Reservation, Act August 23, 1894,” and make the same notation on 
your abstract of homestead entries: | 

‘Under the provisions of the homestéad law, an entryman has the 
right either to commute his entry after 14 months from the date of 
settlement, or offer final proof under Sec. 9291, R.S. In entries under 
sald act of August 23, 1894, he may, at his option commute after 14 
months with full oe in cash, or, after submitting ordinary five 
year final proof and after its acceptance, he may pay for the land the 
full amount of the appraised value thereof, without interest, or he may 
make payment in five equal installments, the first payment to be made _ 
one year after the acceptance of his final proof, and the subsequent 
payments to be made annually thereafter, interest to be charged at the | 
rate of 4 per cent per annuum from the date of the acceptance of final - 
proof until all payments are made. 

In case the full amount is paid after 14 mouths from date of settle- 
ment you will, if the proof is satisfactory, issue cash certificate and 
_ receipt; and in the event that regular final proof is made, and the full 
amount then paid, you will issue final certificate and receipt; but when 
‘partial payments are made the Receiver will issue a receipt only for 
the amount of the principal and interest paid, reporting the same in a 
special column of the abstract of homestead receipts, and at the time 
last payment is made, you will issue the final papers as in ordinary 
homestead entries. 

In issuing final papers you will make the proper annotations thereon, 
as well as on the applications and abstracts, as before directed, to show 
that the entry covers lands in Fort Crittenden Reservation. 

You are further advised that the same rule, as to the allowance of 


. eredit for residence prior to entry and for military service, applies to 


entries under said act of August 23, 1894, as to other homestead entries. 
_ Where, upon submitting final proofs the entrymen elect to make pay- 
ment for the lands entered in five annual installments, you are author- 
ized to make the usual charges for reducing the testimony to writing, 
but as the final certificate and receipt cannot be issued until the last 
payment is made you cannot charge the final commissions until said 
final certificate and receipt are issued. 

Where the entrymen submit final proofs and elect. to pay for the 
lands in installments, you will not give said proofs current numbers 
and dates, but will, if they are acceptable to you, make proper notes 
on your records showing that satisfactory proof has been made and 
the dates upon which the partial payments must be made, and then 
transmit said proofs to this office, in special letters, and not in your 
monthly POUR for filin 8 with the original entries. 7 
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There are no guarantees to be taken in order to secure Mie payment 
of. the installments, but if, when each installment i is due, any entryman 
fails to pay the same you will report the matter to this office when 
‘proper action will be taken in the case. 

- The said act of Angust 23, 1894, did not Pe the act of July 5, 

1884 (23 Stat., 103), hence. parties qualified to make entry under ihe 
second section: of the ee act will be exempt from the payment — 
- required by it. _ | 

Sections 16 and 36 of this reservation are nese: for school 
purposes.* 7 

You will acknowledge receipt of this letter. 


Very respectfully, ~s | 
8. W. LAMOREUX,. 


Approved - December 24 ,1896.0 so Commissioner. 
mew R, FRANCIS, — : Sp 
| ‘Seer etary. 


KEITHLY v. RICHARDSON, 


Motion for review of depar tmental decision of August 4, 1896, 23, 
L. D., 158, denied by Secretary Francis, December 26, 1896. 


RAILROAD GRANT—LAN DS EXCEPTED—DONATION CLAIM. 
DYER %. OREGON AND CALIFORNIA hk. &. Co, 


Land embraced within the notification of a donation claim at the date of the grant 
to this company, aud the definite location of the road, is excepted from the opera- 
tion of said grant, though claims of such COIuAGKE. are not specifically named in 
' the excepting clause of the grant. . 


The act of July 6, 1894, providing for the completion of donation claims, treated: lands 
covered by donation notifications as reserved thereby from other disposition. 


If it appears, on answer to a demand for recony eyance of lands excep ted from a rail- 
road grant, that the title of a purchaser thereof is confirmed by the act of March 
2, 1896, proceedings should then be. instituted for the recovery of the value of 
the land. | 


Se coretary Francis to the Commissioner of the General ane Office, Desi: 
(I. H.L.) - - °°. _ - ber 26, 1896. - (F. W. C.) 


With your office letten of May 2, 1894, Was forwarded a motion, filed 
on behalf of the Oregon and Oaiornia Railroad Company, for review _ 
of departmental decision of March 31, 1884 (not reported), in the case — 
of William Dyer v. eee and California Railroad Company, involving 
the N. $ of the SW. 4 and the NW. 4 of the SE. 4 of Sec. 15, 1. 5B, 
kh, 4 W., Oregon City land district, Oregon. | 


* Under the act of July 16, 1894, 28 Stat., 109, sections 2 and 39, are also reserved 
for school purposes. Secretary’s letter of January 11, 1896. — e Pn 
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This tract is within the limits of the grant to said company, and was 
 ineluded in a patent issued July 12, 1871. Dyer tendered an applica- 
tion to enter this land, and in support thereof alleged that the tract 
was excepted from the company’s grant because included in the donation 
claims of Harris Stanley and Hiram: Buffum. 

In your office decision of September 26, 1892, in sustaining the action — 
of the local officers in rejecting Dyer’s application: it was said— 

Upon an examination of the records of this office, I fail to find that the allazdtions 
of Dyer are sustained or that the land in controversy was ever included in any 


donation claim, or otherwise eres from the ones tion of the grant to the Oregon 
and California Railroad Company... 


In the decision under review it was stated—. 


Upon inquiry at the Private Land Division of your office I learn that the allegation 
relative to said donation claims is correct, and that said claims, both of which cover 
the south half of said section fifteen, are still of record. | 


~ Because of the outstanding patent and the presence of these dona- 
tion claims, your office decision, in so far as it sustained the rejection 
of Dyer’s application, was affirmed. 

It was further stated in said opinion that— 

It would seem, however, that the patent was inadvertently issued to the. company, 
two donation claims being still of record and filed at a date antedating the grant to 


said company. Your attention is called to this matter to the end that steps may be 
taken to recover the title erroneously conveyed on account of the grant. 


As the company’s appeal questions the correctness of the statement 
in said decision relative to said donation claims, repeated inquiry was 
made at your office for the donation notifications, which were stated to 
have been mislaid. : 

In answer to a letter from the First Assistant Attorney, dated 
December 8, 1896, your office letter of December 12, 1896, forwards 
said notifications, and in relation thereto reports as follows: 

Ihave the honor to. transmit. herewith notification 6401, covering S. 4 Sec. 15, Tp. 
58., R. 4 W., filed March 19, 1855, and notification 7455, covering fracl. SH. 4+ and 
SW. 4 Sec. 15, Tp. 5 S8., R. 4 W., filed November 26, 1855, and to report that the rec- 
- ords of this office do not show that either of said claims have been perfected as 
required by act of July 26, 1894 (28 Stat., 122), or that there has been any cor- 
respondence with this office in relation Ehatets: 

Filed with notification 7455, is the statement of. C. H. Burch, dated June 11, 1868, 
to the effect that both of said claims had been abandoned, but “4H. Buffin” had 


entered part of same, to-wit: SE. 4 SE. 7 Sec. 15, Tp. 58., R. 4AW.; under the pre- 
ouneee law. 


The company in its motion dwells at considerable length upon the 
authority of this Department to investigate any question of fact after | 
report from your office thereon, it being urged that-it was incumbent 
upon Dyer’s counsel to make out his case, and that the decision of this 
Department should be predicated entirely Rpon the record as for- 
warded by the Cominissioner. 
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It is unnecessary to enter into a discussion of said contention, so far 
as it affects Dyer’s rights in the premises, as the rejection of his appli- 
cation was affirmed. The United States, however, has an interest in the 
matter, and as against that interest it is hardly pecans that counsel 
will contend that the Secretary of this Department should not. have 
full recourse to the entire records of the Department. _ , 

The record as now complete shows that the land in question was, 


both at the date of the act making the grant for said company, July 


25, 1866 (14 Stat., 239), and at the date of definite location, covered by 
the uncaneeled donation notifications of Stanley and Buffaum. Jt is 
contended, however, that such notifications were not sufficient to 
except the land from the grant to said company, because not covered 
by the specific exceptions in the granting act. , | 

In the case of said company against Kuebel (22 L. D., 308); this very — 
question was made the subject of decision, it being Phere held that 
land embraced within the notification of a donation claim at the time 
when the railroad grant becomes effective is excepted from the opera- 
tion of said grant thongh claims of said character are not specitically 
named in the excepting clause of the grant. 

It might be further stated, that by the act of July 6, 1894 (28 Stat., 
122), provision is made for the completion of such claims by making 
the requisite proot of residence prior to January 1,.1896; and in said - 
act it is provided— | 

That in default of such final proof said donation claims-will be held to have been 
abandoned and the lands embraced therein shall be'and are hereby restored to the 
public domain, and shall be subject to disposal under. the then existing laws pro- 
viding for the disposition of the public lands. 

It is clear that under this legislation the lands embraced in such 
donation notifications are treated as reserved, and surely would not 
pass under a grant of public lands made to aid in the construction of 
a railroad. 7 

The motion is therefore-denied and herewith returned to the files of 
_ your office. 

Added to the motion is the following— 


After the foregoing was written I was advised by Mr. Mills, land agent of the 
company, that the company had some years ago sold to individuals the lands 
involved i in this case, 


It is unnecessary to pay aati aitention to this statement cig to 
say that in answer to the demand which you are hereby directed to 
make upon said company for the reconveyance of the tract here 
involved, the rights of such individual purchasers might be presentéd 
with a view to confirmation under the provisions of the act of March 
2, 1896 (29 Stat., 42), in which event the character of the action against 
the company will be changed from that for the recovery of the specific 
tracts to a suit for the value of the land. 
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ACCOUNTS UNEARNED FEES AND UNOFFICIAL MONEYS. 
CIRCULAR. “ 


DEPARTMENT OF THE INTERIOR, 

GENERAL LAND OFFICE, : 

| Set Washington, D. C., May 14, 1895, 

To REGISTERS AND RECEIVERS. : - * — 
GENTLEMEN: From and after June 30, 1895, a uniform detailed record 
must be kept by the receiver and mouthly report made to the Comniis- 
sioner of the General Land Office of unearned fees and unofficial moneys 
received, returned, and on hand at each local land office, consisting of 


moneys received as fees or commISSI0NIS OF 1D payment for landin cases _ 


where the applications to file or enter are incomplete or can not be 
allowed for any reason and of amounts deposited under the act of May 
14, 1880, for giving-notice of cancellation of entry in contest cases, aad 
of all moneys deposited as security for the cost of transcribing. testi- 
mony in contest cases, together with a statement of the amount refunded 
or reported in quarterly contest account in each case. 

To this end I have caused to be sent you a special register, form No. 
4-986, in which will be entered all such moneys received by you, the 
disposition made of the same and the amount on hand at the end of 
the month, and special form of statement thereof, form No, 4-541, for 
mouthly report to this office, which report shall be a ee abstract 
- of the record herein required. 

All such uuearned fees and unofficial moneys must be promptly 
returned to the parties from whom received or their legal representa- 
tives. The practice of holding’ the moneys paid.in such cases, subject 
to the order of the applicant until the papers in the application are 
perfected or completed, is contrary to existing regulations and must be 
discontinued. | | | 

The record herein required to be kept must show the receipt and 
return of all sich moneys. All moneys deposited for register’s fee of 
notice of cancellation in contest cases, and all deposits for reducing 
testimony to writing in coutest cases must be reported and all amounts 
returned to the depositor or paid for clerical services under act of August 
4, 1886, or earned and carried into the register of cash receipts aud 
balances must be entered in the proper column and under proper dates. 

In connection with the receipt of moneys at the district land offices, 
you are advised that registers of the land offices have no right officially 
to receive any moneys whatever except such as are paid to them by 
receivers as salaries, fees, and commissious. Should any money be for- 
. warded to the register or paid to him, he will at-once pay over the same 
to the receiver, as the latter is the proper officer to receive all mon eys 
sent to the local land offices. | . 

Very respectfully, 2 oo Ww. LAMOREUX, 

Approved: 7 . 7 _ Commissioner. 

Ww. H. Sms, - | 
Acting Secretary. 








* Not heretofore reported. 
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-ACCOUN TS-UNEARNED ‘FEES AND UNOFFICIAL MONEYS. 
- OIRCULAR. 


DEPARTMENT OF THE INTERIOR, 
| GENERAL LAND OFFICE, | 
| Washington, D. C., December 26, 1896. 
REGISTERS AND ReoenaES, UNITED STATES LAND OFFions. 


GENTLEMEN: Referring to circular (M) of instr uctions dated May 14, 
1895, relating to the required record (Form 4-986) and monthly report 
(Form: 4-541) of moneys received, designated therein as unearned fees — 
and unofficial moneys, you are advised that in addition to said monthly 
report, receivers will be hereafter required to render:a regular quar- 
_terly disbursing account (Form 4-103) under their bond as special 
disbursing agent, for all such moneys received. - 
- Beginning with the quarter ending March 31, 1897, receivers will 


credit the United States in such quarterly scout or the balance of — 


— such funds in their hands: December. 31, 1896, as shown by their monthly 
- statement (Form 4-541) for said month. ‘They will also credit the 
United States with all such moneys received by them during said quar- 
ter, showing separately in each case the amount of fees and commissions, 
the amount of purchase money, the amount deposited for notice of 
cancellation, the amount deposited for reducing testimony to writing 
in contest cases and: the amount deposited as fees for publication of 
_ notices, etc., and debit the United States separately in each case with 
all moneys eaaied and carried into their receiver’s account, all moneys 
returned to the parties from whom received, and all amounts paid to 
publishers. 

For amounts earned it will be: sufficient to refer in the steateele 
| account to the particular item in the receiver’s account to which the 
amount is carried; for all amounts returned or paid to publishers. they 
will be required o furnish a a from the person to whom such 
payiment is made. 

These moneys will be held by receivers as other disbursing funds 
and will be so deposited. 

In ease of rejected applications the moneys will be held by receivers 
- until proper voucher for its return can be obtained, and no longer. 4 
| Very a aaa | 

| S.. W. LAwonmUx, | 
| : Commissioner, 
Approved: | _ 
Davip R. FRANCIS, | 
3 Secretary. 
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DESERT Lee OF LAND—ACT OF MARCH 3, 1891. 


ia. AMES Boomer. 


By the provisions of sections 6, and 7, ‘added to the act of March 3, 1877, a the 
- amendatory act of March 3, 1891, the proviso to section 2357, R. S., so far as it 
governs the price. of desert. land within the granted limits of railroads: is 
repealed, and the price of desert lands entered under the act of 1891, fixed at 
one dollar and twenty-five cents per acre, irrespective of their situation with 
relation to the limits of railroad grants. | 


Secretary Francis to the Commissioner of the General Land Office, Decent- 
. (I. H. L.) - | ober 26, 1896. Oo (We. MW,) 


On March 23, 1892, James Boomer made .desert land entry for the 
SE. 4 of the NE. 4. and the NE, 4 of the SE. 4 of Sec. 8, 7.28. R.5 E., 
Bozeman, Montana, land district, for which he paid $20. 

- On February 27, 1896, he made final proof, and final certificate was 
issued for said land upon the payment of $80, which would be full pay- 
ment if the land were subject to disposition at the rate of one dollar 
aid twenty-five cents per acre, 

The records of your office showed that this land is situated within 
the granted limits of the Northern Pacific Railroad; thereupon, on 
June 16, 1896, your office held that Boomer should have ad the double 
minimum price of two dollars and fifty cents per acre for said land, 
and suspended the entry for the supplemental. pay! ment of $100. 

Boomer appealed. 

On November 25, 1896, your office transmitted to the Nevasinent the | 
papers in the case, aaa with them a copy of your office decision of June 
6, 1896, in the case of Elizabeth B, Wheelock, which was referred to in 
your office decision of June 16, 1896, in this case. | 

‘There is no dispute as to the facts in thecase. The land involved is 
within the limits of the grant made to the Northern Pacific Railroad. 
Company. Boomer’s entry was made March 23, 1892, under the act of 
March 3, 1891. He paid one dollar and twenty-five cents per acre for 
the-land. Your office held that he should have paid two dollars and | 
fifty cents per acre for the tract, suspended and held his entry for can-_ 
eellation for his failure to pay said amount. 

The first specification of error in his cong is as follows: 

1. The declaration was made under the act of March 3, 1891, which distinctly | 
specifies $1.25 per acre—-thns error to demand a higher rate. 

‘The sole question presented for determination is, whether under the. 
act of March 3, 1891 (26 Stat. , 1095), the price to be charged for desert — 
lands, within the granted fais of a railroad, is to be at the rate of 
one dollar and twenty-five cents, or two dollars and fifty cents per acre. 
_ Under the desert land act of March 3, 1877 (19 Stat., 377), one dollar 
and twenty-five cents per acre was held to be the price of the land, 
irrespective of its location. This holding continued to be in force until 
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June 27, 1887, wher Secretary Lamar issued a cirenlan, in which it was 


said: | | 

The price at which lands may be entered under the desert land act is the same as 
under the pre-emption law, viz: single minimum lands at $1.25 per acre and double 
minimum lands at $2.50 per acre. 5 L. D., 708. 


This. construction was adhered 5 by the Department up to the pas- 
sage of the act of March 83,1891. See John Cameron, 7 L. D., 436; 
Daniel G. Tilton, 8 L. D., 368; Annie Puaeees: 9 L. D., 49s Hugh 
sie 10 L. D., 541. 

_ The 6th and ith sections, amendatory of the act of March 3, 187%, as 
amended by the act of March 8, 1891, are as follows: 


Suc. 6. That this act shall not affect any valid rights herstarins acerned ‘ander 
said act of March third, eighteen hundred and seventy-seven, but all bona fide 
claims heretorors lawtally initiated may be perfected, upon due compliance with 
the provisions of said act, in the same manner, upon thesame terms and conditions, — 
and subject to the same limitations, forfeitures, and contests as if this act had not 
been passed; or said claims, at the option of the claimant, may be perfected and 
patented under the provisions of said.act, as amended by this act, so far as appli- — 
cable; and all acts and parts of acts in conflict with this act are hereby repealed. 

-Suc. 7. That at any time after filing the declaration, and within the period of four 
years thereafter, upon making satisfactory proof to the register and the receiver of 
the reclamation and cultivation of said land to the extent and cost and in the man- 
ner aforesaid, and substantially in accordance with the plans herein provided for, . 
and that he or she is a citizen of the United States, and upon payment to the 
receiver of the additional sum of one dollar per acre for said land, a patent shall 
issue therefor to the applicant or his assigns; but no person or association of per- 
sons shall hold, by assignment or otherwise prior to the issue of patent, more than | 
three hundred and twenty acres of such arid or desert lands; but this section shall 
not apply to entries made or initiated prior to the aopayal of this act: Provided, 
however, That additional proofs may be required at any time within the period pre- 
scribed by law, and that the claims or entries made under this or any preceding act | 
shall-be subject to. coutest, as provided by the law relating to homestead cases, for 
illegal inception, abandonment, or failure to comply with the requirements of law, 
and upon satisfactory proof thereof shall be canceled, and the lands and moneys paid 
therefor shall be forfeited to the United States. 


On January 13, 1892, the Department issued instructions dates said 
act, in which it was held that the price of desert land entered under. 
the act of March 3, 1877, as amended by the act of. March 3, 1891, 
is one dollar and twenty-five cents per acre, without regard to the situation of the 
land with relation to the limits of railroad grants. See 14 L. D., 74. . 

This construction has been followed by the Department in the 
following reported cases: 

George W. Crane, 16 L. D., 170; 

Robert J. Gardinier, 19 L. D. 83: 

Kate G. Organ, 20 L.D., 406. 

In the case of the United States v. Healey, 160 U.58., 136, the ques- 
- tion as to the price of desert lands under the act of 1877 , and prior to 
_ the passage of the. act of March 3, 1891, was before the court and dis- 
cussed by it at len eth. In the course of the opinion it is said that: 

It results pan prior the passage of the act. of 1891 lands such as those here in 
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suit, although within the general description of desert lands, could not properly be 


disposed of at less than $2.50 per acre. Was a different rule prescribed by that act ‘ 


_ in relation to entries made previously to its passage ? 


If it be true, as seems to have been held by the Interior Deparnant that the act 
of 1877, as amended by that of 1891, embraces alternate reserved sections along the 
lines of land grant railroads that require irrigation in order to fit them for agricul- 
tural purposes—upon which question we express no opinion—it is necessary to deter- 
mine whether a case begun, as this one was, prior to the passage of the act of 1891, 
is controlled by the law as it was when the original entry was made. This question 


“is important in view of the fact that the appellee’s entry was made under the act 


of 1877 before if was amended, and his final proof was made after the act of 1891 
took effect. .. . The present Revestaty of the Interior, as we have seen, held that. 
entries initiated under the act ot 1877 and prior to the act of 1891 could be completed 
upon the terms fixed by the latter act as to the price of desert lands. If that con- 
struction be correct, and if the plaintiff is not precluded from recovering the money 
voluntarily paid by him, with full knowledge of all the facts, then the judgment 
below was right. Otherwise, it must be reversed. We are of opinion that the act 
of 1891 did not authorize the lands in dispute to be sold at $1.25 per acre, when, as 
in this case, the proceedings to obtain them were begun before its passage. 


The court further said that the purpose of section 6, added by the act — 


of 1891 to the desert land act of 1877, was to preserve the right to per- 


fect all bona fide claims “lawfully initiated” under the act of 1877, 
“‘upon the same terms and conditions” as were prescribed by that act; 
that if any doubt could exist as to the object of said section 6, 
that doubt must be removed by the explicit language of section 7. The latter _ 
section fixes the price of desert lands at one dollar and twenty-five cents per acre, 
and declares that “this section shall not apply to entries made or initiated prior to . 
the approval of this act”—that i is, to entries made prior to the approval of the act 
of 1891. | 

The:act of 1801 amended the-actor 1877 by adding five new ee 
to it. By the terms of these new sections many things are required of 
entrymen thereunder which were not required under the original act 
of 1877. Among these new requirements, section 5 prohibits the issu- 
ance of a patent, under said act, to any person until after such person 
or his assigns shall have expended, in the necessary irrigation, recla- 

mation and cultivation, by means of main canals, branch ditches, . 


permanent improvements on the land, and purchase of water rights for 


irrigation of the samé, at least bitte dollars per acre for the whole 
tract. An entryman is also required under said section to file proofs 


during each year showing the expenditure of at least one dollar per. 


acre, and at the end of the third year a map or pas showing the charac- 
ter and extent of such improvements. _ 
In construing the original desert act of 1877 , secretaries Lamar 


and ‘Noble held that the price of desert land under said act within the 


eranted limits of railroads was two dollars and fifty cents per acre. 
Their conclusions on. this point. were based on the fact that the desert 
act of 1877 did not contain any repealing clause, and as to the price of 


desert lands within the limits of railroad grants, said act should not be 


construed as repealing by implication the proviso contained in section 
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2357 of the Revised Statutes, which fixes the price to be paid for alter- _ 
nate reserved lands, along the line of railroads within the granted limits 
by an act of Congress at two dollars and fifty cents per acre. 

The supreme court in the Healey case, supra, sustained the construc. 
tion placed upon the original desert act of 1877 by Secretaries Lamar 
anc Noble: - 
In construing a statute the intention of the whole act should control 
in the interpretation of the several parts of it. See Sutherland on 


__. Statutory Construction, Sec. 319. Another familiar rule is, that laws: 


are presumed to be passed with deliberation, and with a full ence 
of all existing ones on the same subject. 

Applying these rules to the case at bar, it is clear that eenecex in 
passing the amendatory act of 1891 intended, (1) to protect and pre- 


serve intact, at the option of the claimant, every accrued and accrning — - 


valid right existing at the date of the passage of said act, in favor of 
claimants or contestants under the act of 1877, the same in ‘all respects 
as if the act of 1891 had not been passed; (2) to provide additional 
new requiréments which should govern and coutrol in the disposition 
of desert lands in all entries made.after the passage of the act of 1891; 
(8) that the price to be paid the government for desert lands, in all 
entries made under said act, is one dollar and twenty-five cents per 
acre, whether land so entered be situated within or without the limits 
of railroad grants; (4) that the repealing clause in said act operated as 
a repeal of the proviso to section 2357 of the Revised Statutes, in so far. 
as it related to the price: to be paid for desert lands within the granted 
limits of railroads. | . 
The Healey case does not one with the views aie ein expressed as 
to desert entries made under the act of 1891. This coristruction of said 
act was known to the court when the Healey case was decided; in the 
open in that case the court aes to 14 L, D., 74, ye elae the 


one Aollae and eae -five cents per acre, without oe to the situa- 
tion of the land with relation to the limits of railroad grants. 
The cases of Jedediah F. Holcomb, 22 L. D., 604, and Frederick 
Lawrence, 23 L. D., 450, are not in eandict herewith, for the reason 
that the entry in aden one of those cases was made prior to ue passagé 
of the act of 1891. 

For the foregoing reasons, your office decision of June 16, 1896, sus- 
pending Boomer’s entry and holding it for nea coveueny! is foversed: 

neers 23 3” 
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TOWNSITE BOARD—HEARING—JURISDICTION. 
FLORENCE A. RICHARDSON. | 


The transfer of a case, during the hearing, from onc townsite board to another, i is No 
ground for a rehearing, where all the testimony is reduced to writing and nerory 
the board that r endered judgment. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
(L HL.) ber 26, 1896. (P. J. G.)" 


Motion for review of departmental decision of August 28, 1896, has 

been filed by counsel for Elisha Penny. 
All the persons above named were applicants for lot 1, block 28, 
Perry, Oklahoma. A hearing to determine who had the prior aehe 
thereto was ordered, Beginning on June 8, 1895, the testimony was 
taken before board No. 9, and continued till June 21, following, during 
which time 293 pages of closely printed type-written testimony was 
taken. On June 20, the Secretary of the Interior, by telegram, directed 
board No. 8 to take charge of the business at Perry, and this board 
took the balance of the testimony, amounting to 53 pages. In addition 
to this testimony so taken, there were several depositions. At the 
time of the change of the board, counsel for Penny objected thereto, 
‘for the reason that townsite board No.8 has not been present during 
the trial of the case, aud has no knowledge and has not observed the 
demeanor of the witnesses while on the witness stand.” This motion 
was overruled. Counsel then moved for a trial de novo, on the grounds 
(1) the board No. 9 was sitting in a judicial capacity; the 2d and 3d 
grounds are substantially the same as offered in the first objeetion; 
and (4) that one board can not be discontinued in the midst of a trial 
and the trial taken up by another who has not heard the testimony of 
the witnesses, unless agreed to by all parties. This motion was also 
overruled. Exception was taken to both rulings. 

On consideration of all the testimony thus taken, a majority of board 
No. 8 decided in favor of Penny. On appeal, your office reversed their 
decision, and awarded the lot to Florence A. Richar dson, and the 
Deoariment affirmed your office decision. 

The several specifications of error raise substantially but two points— 
the first as to the action of board No. 8 succeeding No. 9 during the 
trial of the case, and the second as to the facts. | 

In deciding this case the Department adopted the statement of the 
facts as found by, and recited at length in, your office letter of March 
9, 1896. The judgment on the facts was that Case, the grantor of 
Richardson, was the prior settler on the lot, and as such entitled to 
thesame. This matter having been thor onehle: cousidered in the first — 
- instance, can not now be entertained on a motion for review. 

The objection to the change in the board is nota sound one, All 
_ the testimony was taken in shorthand, then transcribed. It was _ 
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therefore all before the board that rendered the judgment. The mere. — 
fact that the board rendering the decision did not have an opportunity 
to see and hear the witnesses would not, under our system of practice, 
where the testimony is always written, be ground for review or for 
granting a rehearing. It is not uncommon that local officers have 
nothing but the written testimony before them, as where it is taken 
under an order before some officer near the land, or where there is a 
change in the incumbency of the offices, and the new officers have to 
examine testimony. and pass upon the facts in cases where the testi- 
mony was taken before their predecessors. . 

It may be desirable, perhaps, to have the reviewing officers see and 
hear the witnesses, but in emergencies such as noted above, or such as 
arose in this case, and where the testimony is all. written down, the 
action of the reviewing officers in considering all. the. testimony. and | 

rendering judgment thereon will not be disturbed. — | : 

The motion is therefore overruled. | | 7 


WAGON ROAD GRANT—ACT OF MARCH 3, 1887. 
Kine v. HASTERN OREGON LAND Co. 


The provisions of the act of March 3, 1887, apply only to land grants for railroad 
purposes and eannot be aavolcoe for the prguesyor of a Berenees under a wagon 
Toad grant. 


Secretary Francis to the Commissioner of the General Land Ofte, Dei: | 
(LHL) 0 | ber 26,1896. (CO. W.P.) 


The land involved in this controversy is the SH.4 of Sec. 27,T.2 58., 
R..16 E., The Dalles land district, Oregon, and is within the limits of that 
portion of the grant made by the act of July 2, 1864 (13 Stat., 356), to 
the Northern Pacific Railroad Company, which was forfeited by the 
act of September 29, 1890 (26 Stat., 496), as well as within the limits of 
the grant made by the act of February 25, 1867 (14 ie , 409), to aid 
in the construction of The Dalles military road: 

The grant to the Northern Pacific road being prior, defeated the 
grant to The Dalles road, to the extent of the overlap, and your office 
included the unpatented lands in said limits in the restoration of the 
forfeited lands of the Northern Pacific Railroad.. Under this restora- 
tion Rufas H. King made homestead entry, No. 4922, of said land, on 
October 1, 1893, and made proof on the day appointed. therefor. The 
Eastern Oregon Land Company filed a protest against the admission 
of such proof, claiming a prior right, as a purchaser from The Dalles 
Military Road Company, and by reason. thereof, the preference right 
to purchase said land, under the act of March 3, 1887 (24 Stat., 556), 

The entryman made proof, and evidence was submitted by the 
‘protestant i in support of its claim. On July 20, 1895, the local officers 
decided in favor of the entryman. The - “company appealed. Your 


~ 
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office, o on April 23, .1895, reversed the decision: of tue local ofticers and 
sustained the company’s protest. | 

The entrymau appeals to the Department. 

The question arises: Does the act of Congress of March 3, 1887, 
supra, entitled, ‘An act to provide for the adjustment of land eran ts 
made by Congress to aid in the construction of railroads, and for the 
forfeiture of unearned lands,.and for other purposes,” asec to lands 
_ granted to the State of Oregon, to aid in ae construction of vaeoe 
roads in said State? : 

It is a rule of construction that 5 aimed atabntes: ale to be liber aie 
construed so as to suppress the mischief.and advance the remedy. But 
this rule is only applicable when the words of the statute will admit of 
its application. When they are plain and clear ly define its scope and 
limit, construction can not extend it. 

If we depart from the plain and obvious meaning, we do not in truth construe the 
act, but alter it. Wesupply a defect which the legislature could easily have sup- 
plied, and are making the law, not interpreting it. Sutherland on Statutory Con- 
struction, § 430, p. 556. 

The statute under consideration is plain, precise and unambiguous, 
and, by its terms, only applies to grants of land to railroads. 

Tt has recently been held by the Department that said act “relates 
specifically to the adjustment of railroad grants;” that it “is limited to 
railroad grants,” and that it does not apply to a suit instituted for the 
recovery of title to lands certified on account of a wagon road grant in the 
State of Oregon. California and Oregon Land Company, 22 L. D., 170. 

I am therefore of opinion that the decision of the register and receiver, 
recommending that King’s entry be approved for patent and the com- 
pany’s protest dismissed, should be affirmed. ve 

Your office decision 1s reversed. 


ee 


WILSON v. NORTHERN Pactrrio RB. R. Co. 
Motion for review of departmental decision of Angust 28, 1896, 23 
L. D., 247, denied by Secretary Francis, December 26, 1896. 
EVIDENCE—TRANSCRIPT OF JUDICIAL PROCEEDINGS. 
SMITH v. ANDERSON ET AL, | 
It is within the supervisory authority of the Sabina of the Iuterior to take cog. 


nizance, at any time, of the action of a court of record convicting a party of 
perjury committed in the testimony given by him in the case under consideration. | 


Secretary Francis to the Commissioner of the General Land Office, Decem: 
(I. H. L.) 7 — ber 26, 1896. — a (0. J. G.) 


David Smith, through his attorneys, has filed a motion for review of 
departmental decision of October 3, 1896 , dismissing his contest against 
the homestead. eutry of Vincent Anderson for the E. 4 of the SW. 4 
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-and lots 2 5 wnt 3 of Sec. 19, T. 12 N., BR. 4 W., Kingfisher neriea, now 7 


Oklahoma land district, Ol aneiids 

~The basis for said Aopen tmental action, tious passing > dir aeily upon. . 
the contention of prior settlement, was that. pending the disposition of 
the said Anderson’s appeal to this Department from your office decision — 
of December 18, 1893, holding his. homestead entry for cancellation, 
there were filed copies of the Oklahoma court record showing that Smith 
had been indicted, tried, convicted, and sentenced on account of perjury 
 gommitted by fines in his testimony at the trial of the case now under 

consideration. : 

Aiter a consideration of the case it was decided . wt this Suideuce: 
being thatof a court of record and of material and controlling impor- 
tance to the issue in the case, was properly admissible by the Depart- 
ment, notwithstanding the said evidence was not before the court below. | 
Lhe ‘Department still adheres to this ruling. The Secretary of the 
Interior under his supervisory authority will and does take notice of 
the certified proceedings of a court of record, when the proceedings 
directly impeach the testimony of a witness at the hearing of a contest — 
case. The case at bar is regarded as different.from one in ‘which 
ex parte affidavits are filed. Of course, in @ ase. of that kind the 
Department would not admit such evidence penal g the disposition of 
an appeal before it. 

The opposing counsel were served with notice of fete cer tified copies 
of the court of record, and thus had an opportuuity to refute the truth- — 
fulness of the charges by the affidavits of witnesses, who it is alleged 

could not be procured at the trial of the perjury case. By failure to 
do so it is impliedly admitted that the record is true, and when the 
truth of the charges appearing iu a court of. record is saluted: or not 
denied, the Departmeut under its supervisory authority will take 
cognizance of such. record. 

It is true the opposing counsel objected to the admission of copies of 
the court record touching the indictment of Smith for perjury, but the 
mere indictment proved nothing. It was the proof of his conviction of 
the offense charged that could not.be ignored by the Department, 
There has been no denial of the charge; objection is ouly made to the 
_ admission of such record at this time.’ Smith himself admits. his con-| 
__-vietion, but asserts that it was due to unfair treatment at the trial. 

But this Department has only to. do with the fact of couviction of per-— 

_ jury, as proven by the court record, in so far as such conviction. invali- 
dates the testimony given by him at the hearing of this case relative 
to his entry of and settlement on the tract in controversy. | 

It was held in the case of Benesh o. Kalashek (22 L. D., 530), that—_ 

_ A certified copy of an ‘indictment, verdict, and | sentence, are properly admissible 


as evidence tending to establish a charge embraced i in the issue tried and dovermuned 
in the prior criminal proceeding. 


In the case of Meyers v. Massey (22 bree , 159), it was held that a 
| hearing on an affidavit of contest was pr openly refused where the court 
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record showed that the corroborating witness had been convicted of | 
perjury in swearing to the allegations contained in said affidavit of 
contest. I am of the opinion that such evidence of a court of record is 
properly admissible to impeach the testimony of the contestant, or his 
witnesses, in such a case. It rests within the sound discretion of the 
Commissioner of the General Land Office in the first instance, as to 
whether a hearing should be allowed on a contest affidavit ; it is cer- 
tainly within the supervisory authority of the Secretary of the Interior 
to take cognizance at any time of the action of a court of record con- 
victing the contestant of the offense of perjury committed in the testi- 
mony offered. by him in support of the piles avons of his affidavit of 
contest. 
The motion for review is hereby denied. 


HEINRICHS 2. BAKKENE ET AL. 


Motion fb review of departmental decision of August 27, 1896, 23 
L. D., 234, denied by Secretary Francis. 


PRIVATE CASH ENERY-ACT OF APRIL 7, 1896. 
JARED MARTIN EY AL. 


Applications for reinstatement of private cash entries under the act of April 7, 1896, 
should not be rejected on account of adverse claims, without due notice, and 
opportunity to be heard as against said claims. — | 

The act of April 7, 1896, providing for the reinstatement and confirmation of certain 
canceled private cash entries on condition that such action should only be taken 
in the absence of intervenivg adverse claims, contemplated, by such exception, 
valid adverse claims, and inquiry as to the character of apparent adverse claims 
may therefore be properly made on application for action under said statute. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
(I. H. be) | ber 26, 1896, | | (E. B., JR.) 


The joint resolution of May 14,1888 (25 Stat., 622), withdrew from 
private sale public lands in the State of Arkansas and directed their 
disposition under the homestead laws after that date for the period 
therein indicated. On May 18, 1888, prior to the promulgation of said 
act and within said period, Jared Martin made cash entries in the local 
office at Camden, Arkansas, as follows: — 

No. 18709, for ‘the E.$of the SH. 4 os the SB. Lof the NE. 4 of 
— section 19, and the K. k of the NW. 4 and the W. 4 of the NE.4 
of section 20, T. 13 S., B. 8 W., 5th P. M.; 

No. 18710, for the NW. 4 of the SE. 4 of section 29, said township 
and range; and | 
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No. 18711, for the NE. 4 of the NE. 4 4 of section 30, the NE. tof the 
NE. 4 of section 32, and ‘the NW. 4 of the NW. 4 of section 33, said 
| fing and range. 

These entries were each canceled by your ‘office September 12, 1891, , 
for invalidity under said act. 7 | 

‘On April 7, 1896 (29 Stat., 90), an act was passed cutie: and . 
directing your office to reinstate, under certain conditions therein 
Specified, upon application of the purchaser, his representatives or 
assigns, all such canceled entries in Arkansas, Alabama, and Missis- 
sippi, made after the passage of said joint resolution and prior to “its. 
promulgation,” May 29, 1888, provided no adverse claim attached “prior 
to such application.” Theroa pol: April 14,1896, Horatio N. Hovey and 
John B. McCracken, comprising the firm of Hovey and McCracken, as 
assignees of said Martin, applied for reinstatement of the said cash 
entries, which application was by your office decisions of June 5, and 7, 
1896, granted as to the tracts in sections 3% and 83, but was rejected as 
to all the other tracts on the ground. that adverse claims thereto had . 
attached as follows: 

H. E. 16478, James P. Burton, E. Ee of NW. 4 s and SW. 4 } of NE: 4 4, 

sec. 20, Aug iat 30, 1892; 

H. BE. 17493, W. Hy Bailey, NW, 4 1 of NE. 4, Sec. 20, and SW. 4 of 
SE. 4, See. 17, May 20, 1894; a | _ 

H. E. 17683, Lydia Minor, ‘SE. t of NE. 4, Sec. 19, Nominee: 9, 1894; 

H. EE. 16639, Clifton H. Drinker, N. 4 of SW. 4 and NW. 4 of SE. 4 4p 
Sec, 29, December 19, 1892; 

H. Eh 16562, November's 2, 1892, David C. Willett, HE. 4. of SE-4 4, Sec. 
19, and HK. 4 of NE. 4 ty Sec. 30; patented J une 29) , 1895, as cash enity 
No. 19077. | 

From these rejections Hisees and eC Een appealed August 12, 
— 1896. 
_ On November 8, 1896, they filed an application for a hearing, alleging 
that they had no notice of said. adverse claims nor any opportunity to 
contest the validity of the same prior to said decisions, and. 
that immediately after receiving notice of said decisions the applicants proceeded to 
investigate the circumstances connected with said adverse claims, and satisfied them- 
selves from the facts which they were able to obtain that said claims were not made 


' in good faith, but were fr audulently mate for the purpose of obtaining possession of . 
the timber upon the lands covered by said entries. 


Wherefore they pray that ¢ a hearing be ordered and opportunity given 
them 


to present the proofs to substantiate the eltia made by them fiese said adverse ciatns 
are in fact and in law fraudulent and void, and that they are entitled to reinstate- 


_. ment of the entries covered by said appeal, 


This application is sworn to by said Hovey. 
The record before the Department sustains the allegation of rejéction 
of the application for reinstatement, without actual notice of the adverse 
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claims or opportunity given to be aennek against them. This was too. 
summary action. Appellants should have been notified by your office, 
upon filing such application, of the existence of said adverse claims 
and given a reasonable time to show cause why their application should. 
not be rejected. This much, at least, J am convinced was due them as 
applicants under the said act. 

Itis peowners further alleged by appellants that: 


All said lands are flat, low and wet, unsuitable for farm lands, and of value only 
‘for the pine timber thereon at the time of entry.. At and prior to the time when 
said pretended adverse claims attached they. were all covered in whole or in part by 
pine timber suitable for lumber. Near said lands there was located shortly before 
the first of said entries was made the saw mill of the Gates Lumber Company. The 
atlverse claimants, W. H. Bailey, Clifton H. Drinker, James P. Burton and David C. 
“Willett, were employes of said Gates Lamber Company and came to that vicinity 
‘with said‘Lumber Company. When the Gates Lumber Company commenced prepara- 
tions to extend its railroad south from its mill for logging purposes, the said Bailey, 
: Drinker, Burton, Willett and other employes of said Lumber Company made appli- ~ 
cation to enter lands located near the south terminus of said road, including the 
lands in question on this appeal. As soon as they conld they sold or allowed the 
Gates Lumber Company to cut and haul off from said lands all the pine timber thereon — 
that was valuable for sawing. Said David C. Willett went on the lands applied for 
by him and made small improvements and lived on the place until the timber was 
‘sold and cut and has not resided thereon since and is not now residing thereon nor 
in the county in which said land is situated. W.H. Bailey never resided ou the 
land for which he applied, but soon after he made his entry bé began cutting the 
pine timber on the land and allowed the Gates Lumber Company to take off all that 
“was suitable for lumber. -The only improvement ever made on his farm was the 
enclosing of about 4 of an acre-of land and the erection of a board barn. Said 
Bailey is not engaged in farming, but in hauling logs.. No part of the land entered 
-by Clifton H,. Drinker has been cleared for cultivation or put in cultivation and no 
imprvuvenents of any sort have been made thereon, and no one lives there. While 
Burton has cleared a few acres of his land, and is living on the land, he took the 
‘land for the sake of selling the timber to the Gates Lumber Company, and did sell 
the timber and cut it off before he had any right or authority so to do. The entry 
made by Lydia Minor adjoined other land belonging to a kinsman of hers. The 
-only improvements ou said Jand consist of a small log cabin and stable and about 
‘fifteen acres fenced and in cultivation, and those improvements were not nade by 
Lydia Minor, but were made by her kinsman hy mistake, supposing that he was 
improving other land entered by himself, and the entry made by Lydia Minor was 
made in part for the purpose of giving him the benefit of that mistake and ia part 
for the purpose of obtaining dard? pine timber and selling the same to the Gates 
~ Lamber Company. A lar ve part of said timber has been cut and removed from said | 
land, but not for the purpose or ib process of clearing the land for cultivation. 

Appellants further state that they are informed and believe that the Gates Lumber 
Company procured said parties to make the entries aforesaid in order that it might 
obtain the timber on said lands, and furnished the money for the expenses incident 
‘to the making of said entries. 


These further allegations, as to matters of fact, are well supported 
by the affidavit of Frank Haynes, as surveyor of Drew county, Arkan- 
sas, wherein the said lands are situated, and the affidavit of said James 
P. Burton, except that his affidavit relates only to tracts covered by 
the entries of Bailey, Minor, Drinker and Willett. 
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Here are clear, positive, and specific allegations of fraud, which, if 
duly proven, will invalidate the homestead entries above indicated. 
These entries are apparently the only claims adverse to the said cash 
entries. Idonct think it can be successfully maintained that after con- 
firming aud directing the reinstatement of such cash entries Congress 
by adding thereto the proviso “That no adverse claim has attached or 
shall attach prior to such application for reinstatement” (act of April 7, 

— 1896, supra) intended that, ipso facto, an adverse claim of record should 

orecluds au inquiry into its validity as agalust such application, or in 
' other words, that such adverse claim as against such application should 
be conclusive whatever might be alleged ur proven against its validity. ° 
To so hold would be, in effect, to impute an intention to Congress to. 

uphold illegal claims and uot only to condone fraud but to offer a 
‘reward for it, at least as against such applications. I am satisfied that 
by “adverse claims” in said proviso Congress intended lawful or valid 
adverse claims, only. No other intention could be imputed; to be sue- 
_ cessfully maintained otherwise, express words to that effect would be 
necessary. 

Upon consideration of. the premises the rejection of the application 
for reinstatement is vacated and your office is directed: to order a hear- 
_ ing as applied for to determine whether, all or singular, the said home- 

stead eutries Nos. 16478, 17493, 17683, 16639, and 16562, of said Burton, 
Bailey, Minor, Drinker and Willett, ‘respectively, were made in bad 
faith and for speculative and fr paalent purposes by the several par- 
ties, as charged by said Hovey and McCracken. | 

Although by the issuance of patent for the tract ab aeea by Wil- 
lett’s entry this Department is deprived of- jurisdiction over the title 
thereto, it is still desirable that all the facts touching the charges 
against the same may be disclosed for the further guidance of the 
Department relative to the institution of suit to vacate the pateut in 
the event. the evidence produced at the. hearing may s seem to pz equ Ca 
recommendation to that effect. | 


< f 


fay 


NEWMAN v. BARNES. 


| Motion for review of departmental decision of August 28, 1896, 23 L. 
D., 258, denied by Secretary Francis, December 26, a : 
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RAILROAD LANDS—ACT OF AUGUST 5, 1892. 
MADS JENSEN, 


"The operation of the remedial act of August 5, 1892, as to an entry that falls within 
' the terms of said act atthe date of its pial: is not defeated. by a subse- 
quent relinquishment of the enue : 


Secretary Francis : to the Gcmansioner of the General Land Office, Decem- 
(I. H. L.) : 3 ber 26, 1896. _ — (RB. W. H.) 


| In your letter of July 15, 1896, is submitted for departmental cousid- 
eration the application of Mads J enseu to have his cauceled homestead 
entry for the W. 4 of the NW. 4 of Sec. 9, T. 139 Ns R. 47 W., Fargo: 
land district, North Dakota, reinstated, and you Kalk to be sae ised 
respecting the same. _ | 

Said tract of land is siteated in North Dakota and is within ton 
miles of the line of the St. Paul, Minneapolis and Manitoba Railway 
Company in Minnesota, as shown ne its map of definite location. 

The land department held that the grant, made to aid in the con- 
struction of said road, by the act of Mareh 3. 1857 (11 Stat., 195), and 
the act of March 3, 1865 (13 Stat., 536), being to the Territory and State 
of Minnesota, respectively, was limited to the confines of said Territory 
and State, and consequently did not pass title to any of the odd num- 
bered sections so situated in Dakota. 

Under this ruling many persons. were allowed to senile upon, enter 
‘and improve the lands in Dakota within ten miles of the line of said 
road, among whom was N ehemiah Davis, who, on July 28, 1890, made 
timber culture entry for the tract heretofore described. 

Subsequently, on December 22, 1890, the supreme court, in the case 
of the St. Paul, Minneapolis and Manitoba Railway Company v. Phelps 
(137 U. S., 528), decided that the ruling of the land department in 
relation to the odd numbered sections within ten miles of the railroad, 
situated in Dakota, was wrong, and that title thereto vested, under the 
grant, in said company upon the definite location of its line of road, 
~ which was made prior to May 25, 1869. 

In this condition of affairs, ite act of August 3, 1892 (27 Stat., 390), 
was passed, for the purpose of protecting those, ahe. in good faith, had 
gone upon said lands, from the hardship of bee deprived of the 
same under the circumstances stated. 

It was therein enacted, in substance, that the Secretary of the Inte- 
rior should cause to be nronaved and delivered to the railway company 
a list of the said odd numbered sections, or parts thereof, which, prior 
to January 1, 1891, any person had purchased, occupied, or improved 
in good faith, under color of title or right to do so, derived from the laws 
of the United States relating to the public domain, and upon the relin-. 
quishment. by said company to the United States of its claims to the 
_ lands described in said list, the right and title of the railway company 
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to each of said tracts shall revert to the United States and such tracts 

shall be treated in the same manner as though no rights thereto had 
ever vested in said company, and all qualified persons who have occu- 
pied and-improved the same as before provided, or who have purchased: 
- gaid lands in good faith, their heirs or. assigns shall be permitted to 
perfect their title to the same “as if said grant had never been made.” 

And in lieu of the lands so relinquished section two provides, in © 
effect, that the railroad company shall be allowed to select other lands 
along the entire line of its road, equal to the amount of lands relin- 
quished, not to exceed, in the whole, 65,000 acres. | 

On October 19, 1892, your office instructed the local officers to 
publish notice, in the vicinity of the lands described in said act, to the 
effect that all persons who prior to January 1, 1891, had purchased, 
occupied or improved, in good faith. under color of title from-the United. 
States, who. had not abandoned their claims on August 5, 1892, would 

.be entitled, upon making proper proof of those facts, to perfect their 
. claims, . At the same time the officers were furnished with lists giving 

the names of parties claiming lands affected by said act and the officers _ 
were directed, when claims had expired, to call upon the parties to | 
_ show cause why their filings or entries should not be canceled and the 

others to show that they bad not abandoned their claims. 

It is not expressly stated that the claim of Davis was in the list thus . 
sent to the local officers, but it is to be assumed from your letter that 
it was in that list, especially as it ought to have been therein, and no 
reason is stated to the contrary. At all events in February, 1893, said 
Davis filed his affidavit duly corroborated, that since the date of said 
entry he had fully complied With all the requirements of the timber 
culture law, and further that he had not, on ta 5, 1892, or at any 
time, abandoned his claim. 

The truth of the statements in Davis’ aifidavit i is not questioned: It 
thus appears clearly that Davis’ entry came within the conditions and 
provisions of the remedial act of August, 1892. He had made entry in 
good faith, under color of title from the United States, of an odd-num- — 
bered section, in Dakota, within ten miles of the located line of said 
road, had cultivated and improved it, and at the date of the passage of 
the act had not abandoned the same, but was claiming it at least six 
months thereafter, and that you lad listed the tract as provided by law. 
__Jtis further stated that the railroad company is we to execute | 
its relinquishment for said tract. 

On the foregoing statement there seems to be no reason why the 
relinquishmeut for said tract should not be accepted at once, and the 
company allowed lieu lands therefor. | 
- You state, however, that after the date of the recited transactions, 
on May 10, 1893, Davis relinquished his said entry, the same was can- 
-celed at the local office, and one Mads Jensen was permitted to make 
homestead eutry for the same land. This last entry you caused to be 
canceled, and J ensen has applied to have it reinstated. | 
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- Under these circumstazces you submit the matter to this Depart- 
mene for consideration and request advice and direction in. Telation to 
the same. ee 

I am of the opinion, as ‘stated before, that Davis’ ceo ae in 
existence on January 1, 1891, aud the land not having been abandoned 
by him on August 5, 1892, said entry came within the purview of the 
remedial provisions of the act of Congress, which conditions existing 
operate, in effect, to place the land, when relinquished by the company, 
in the category of. other public lands of the United States, disembar- 
-rassed of any claims of the railroad company, and the subsequent relin- 
quishment of his entry by Davis does not act retrospectively so as to 
change the previous status of the land at the dates when said act 
operated upon it. ‘ 

Entertaining these views, the relinquishment of the company should 
be accepted and Jensen’s ae remstated, if there be no other valid 
onyeeuon to so doing. t eee 


PATENT—ERRONEOUS RECORD—JURISDICTION. _ 
SPIRLOCK v. NoRTHERS PACIFIC kh. B. Co. (ON RnviEw). 


The Department By peony direct the cancellation of the record of an incomplete 

patent, that.was in fact never issued, but was entered of record throug’ mistake. 
Land embraced within a pre-emption filin g. at the date ofa pian roast grant Is excepted 
' from the operation of the grant. 7 


Seor re Francis to the Commissioner of the General Land orf ce, Decem- 
(1. H. 1.) = a ber 26, 1896. _ 2° * (CW. M, B.) 


With your office letter of October 13, 1896, was forwarded a motion 
filed on behalf of the company in the case of James D. Spirlock v. The 
Northern Pacific Railroad Company, involving the W. 4 of the NW. 4 
of Sec. 5, T. 16 N., RB. 1 W., Olympia land district; Washington, for — 
review of departmental decision of February 4, 1896 (22 L. D., 92), 
reversing the decision of your office which awarded the entire tract 
{eighty acres) to the company; the said departmental decision holding 
that as Spirlock held the above described tract of land by virtue of a _ 
~ gash entry thereof, as evidenced by a perfect record of what appeared 
to be a perfect patent—complete in all its parts—and regularly issued, 
the Department was deprived of any further jurisdiction or authority 
to cousider and determine the question respecting. the meus: of the 
respective parties to the land claimed by each. . 

The motion for reconsideration is based upon the ground, and alleges, 
substantially, that the instrument or purported patent, as.a matter of 
fact, which is enrolled at page 278, volume 6, book of records, in the 
office of recorder of the General Land Office—the record upon which 
Spirlock relies as conclusive evidence of his title to the land in ques- 
tion—is an imperfect patent, being incomplete for the reason that no 
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seal was ever. affixed thereto; that it was recorded by mistake; :that 
the copy thereof appearing of record is an incorrect copy, as it appears 
therefrom that the original instrument had a seal attached, whereas 
none was ever affixed thereto. In view of the alleged state of facts it 
is contended by the company that as the lands itivolved were never 
patented to Spirlock, the Department still has jurisdiction of the ques- 
tion at issue. The said company farther alleges that, 
the tract in question falls within the primary limits of the grant to the Nor thern 
Pacific Railroad Company and was free from all adverse claim or rights at the date 
of the definite loevation of the road, Be 

and asks that the land for said reason ‘be awarded to it. 

-” When this case was before the Departinent on ‘appeal there was (end 
among the papers constituting ‘the record which was submitted an 
incomplete patent made out in Spirlock’s name for the same tract 
described in the record of what was supposed to be the enrollment of a 
perfect patent; the paper so found being without a seal. 

The record submitted in the case contained no affirmative evidence 
whatever to the effect that this particular paper, or incomplete patent, 
was the same instrument which was: recorded in the recorder’s .office. 
This imperfect patent, referred to, raised a strong presumption, when: 
the case was here on appeal, favoring the theory that it was the iden- 
tical instrument which was recorded in the manner and at the place 


stated, but there was no evidence sufficiently conclusive to establish 


such supposition as a-fact, and the Department did not feel justified in 
‘depriving a purchaser who had been permitted to enter, and required 
to pay for a tract of land—with about twenty-five years quiet posses- 
sion—of his right thereto upon a mere surmise or presumption. 

Since departmental action in the matter, however, when the case was 
here on appeal, further investigation has led to the discovery of addi- 
tional evidence from which it appears that the above described tract 
was never patented to Spirlock, and that the record upon which he 
relied as evidence of his title was incorrect in the important particular 
that it purported and appeared to be a true and accurate record of a 
perfect or completed patent, whereas in reality it was an incorrect 
enrolment or record of a patent in regular form except in the essential 
requirement of having a seal affixed thereto—and was therefore incom- 
plete. This imperfect patent was by mistake in copying erroneously 
represented as containing the usual seal, the affixing of which is the 
last official act performed in the exenauon of patents. 

This Department has authority to order the cancellation of the record | 
of an incomplete patent which was recorded by mistake, and which, in 
fact, was never issued, and still remains in the custody of your office, 
and you are hereby directed to cause the cancellation of such record. 
-. This finding of fact preserves to the Department full jurisdiction of 
the controversy affecting this land, with authority to determine which 
of the parties interested has a superior claim and right thereto, to 
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solve which question it is only necessary in this particular case to | 
ascertain the status of the land at the date of grant to the company, 
and of Spirlock’s cash entry, and final certificate, on September 17, 1870. - 
There having been a.statutory withdrawal on August 13, 1870, of the 
SW.4 of the NW. 4 of said section 5 prior to Spirlock’s cash entry for 
the sane: on September 17, 1870, which said tract being found, upon 
definite location of line of the oad: to fall within the prunary lintits ‘of | 
the grant to the company, renter Spirlock’s entry invalid as to said 
forty acre tract, wherefore you are directed to cancel his said entry to 
that extent—this tract having passed to the company under its grant. 
With regard to the remaining forty acre tract—the NW.4+ of the 
NW. 4 of Sec. 5—departmental decision of February 4, 1896 (supra ')s 
sontuined a finding of fact as follows: | 
An examination of the records in your office show that one J eremiah Mabie made 
a pre-emption -filing, with alleged settlement prior thereto, upon the NW.+4of the 
NW. ¢ of said Sec. 5, township and range aforementioned, previous to the date of the 
grant to sail railroad company, and that said filing was of record, subsisting and 
prima facie valid at the date of said grant which excepted said forty acre tract from 


the operation of the grant, and left Spirlock free to purchase the same in the absence 
of any adverse right. 


The motion under consideration does not call in question the correct- 
ness of such finding of fact. The particular forty acre tract having 
been excepted from the operation of the grant at the date of the grant- 
ing act was forever excepted therefrom and could in no way revert to 
the company. The Department seeing no reason for disturbing the 
_ finding of fact above set out, as contained in departmental decision now 
under review, by which it appears that Spirlock’s entry for the said 
NW. tof the NW. 4 was.a valid one to that extent, you are, for said 
reason, directed to cause patent to issue to him for the same. 

Depar tmental decision of February 4, 1896, for the foregoing reasons, 
is modified in manner and particulars. above inaicakse. 


re 


| ISOLATED TRACT—SECTION 2455, Bh. 8. 
FRANCIS ADKINSON. 


_ An eighty acre tract will not be ordered into market as an isolated tract, where one 
of the forty acre subdivisions embraced therein is part of a quar ter section the 
whole of whlen | is vacant public land. 


Secretary Francis to the Commissioner of the General Land Office, Decem- 
(I. H. L. ) | ber 26, 1896. | | ee): 


On November 25, 1895, Francis Adkinson ‘applied to have the SW. 4 
of the NW. 4 and the N Ww. 4 of the SW. 4 of section 21 , township 21 me 
range 1 H., Helena land Aintree, Montana, with other tracts therein 
described, ordered into market under section 2455 of the Revised Stat- 
utes of the United States, as amended by the act of February 26, 1895 
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(28 Stat., 687). On this petition the local officers stated that the plats 
— and ether records of their office do not show the existence of any objec- 
_ tion to the offering of said lands under said act. 

Your office, by letter of December :20, 1895, refused to order the sale, 
holding that said tracts could not be considered isolated within Elie 


meaning of said act, the records of your office showing that the entire | 


NW. + of said Sectioll is vacant government land. : 
The petitioner appealed from your office decision to the Depar yen : 
There appears to be no error in your office decision, ind it is affirmed. 


CONTEST—APPROVED SWAMP LAND SELECTION, 
MARKUSON v. STATE OF MINNESOTA. 


The local office has no authority to entertain and act upon an application to contest 
an approved swamp land selection. 


Se "y Francis s to the Commissioner of the General Land Office, Decem- 
(I. H. L.) ber 26, 1896. | _(W.C, P.) 


Peter Markuson has appealed from ou office decision. of July 19, 
1895, dismissing his contest against aleSvap land selection of the 
State of Minnesota of the SH.4 of the SE. 4 and the NW. 4 of the SE. 4 
of section 6, T. 161, R. 39, Oroostons Minnesota, land district: 

It seems that on January 10,1895, a list of lands selected by the 
State of Miunesota as swamp, eritich melded these tracts, was sub- 
mitted to the local officers for report as to the status of the lands 
selected, and said officers were instructed to allow no entries, and to 
permit no filings upon any of said lands thereafter. Their report was 
- made January 51, 1895, and in view of the showing made thereby and | 
by the records st your office, swamp land list No. 36, was submitted to 
this office for approval, and approved March 6 1895. It appears that 
the local officers on May 3, 1895, allowed Peter Markuson to file an 
affidavit of contest against the selection of said tracts. This fact was 
reported to your office under date of June 22, 1895, and only after the 
local officers had received for their information a certified copy of said 
approved list. Thereupon you dismissed said contest, and the appeal 
from that decision brings the case here, 

‘The affidavit of contest is not among the papers in the case; neither 
is there anything to show the allegations made, nor what Heton: if any, 
was taken upon said affidavit by the local officers. Aninformal inquiry — 
at the Swamp Land Division in your office discloses the fact that said 
affidavit was not transmitted there by the local officers, but nothing 
was learned as to contents ther eot, or as to the action taken by the . 
local officers. 

The local officers had no gioney to entertain and. ae upon an 
application to contest the claim of the State as to any tract.of land in | 
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said approved list, and all that they could have properly done was to 
have forwarded the affidavit to your office for instructions. 

It is possible that said affidavit makes such a showing as to justify 
an investigation of the charges, but it is not possible to determine that 
question satisfactorily upon the record as now presented bere. Under 
these circumstances, it seems that a further investigation to ascertain 
the facts in the case is necessary to the proper disposition thereof. The 
‘decision appealed from is, therefore, set aside, and the case is returned 
to your office for further investigation, to ascertain the facts as to the 
allegations of the contest affidavit, and the action taken by the local 
officers. Upon ascertaining these facts you will consider the case, and 
take such action in the premises as may seem proper in the eaeme ot 
such facts and under the rules applicable thereto. 7 


REVISED RULES OF PRACTICE. 
Approved, December 23, 1896. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., December 15, 1896. 
SIR: I have the honor to submit herewith fae your Sie eo tion: 
and approval if found satisfactory, a revised draft of the rules of 
practice in cases before the district land offices, the General Land 
Office, and the Department of the Interior. 

It will be observed, upon examination, that no change or modi- 
fication of the present rules has been made, but where rules have 
been amended from time to time such rules as last amended have been 
placed in their proper numerical order in the body of the rules of 
practice instead of in chronological order in an appendix, as has here- 
tofore been the custom. 

I have also deemed it proper to append to the rules of practice the 
regulations governing the recognition of agents and attorneys before 
district land offices and the laws and regulations governing the recog- 
nition of agents, attorneys, and other persons to represent claimants 
before the Department of the Interior and the bureaus thereof. 


Very respectfully, s Wl 
. W. LAMOREUX, 


. Commissioner. - 
The SECRETARY OF THE INTERIOR. 


—————— 


DEPARTMENT OF THE INTERIOR, 
Washington, December 28, 1896. 
Sir: I have examined the revised draft of the rules of practice in 
eases before the district land offices, the General Land Ojfice, and the 
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- Department of the Interi ior, Submitted with your enclosure of the 15th 
instant, and return the same herewith duly appr oved. 


Very respectfully, 
: “Davi R. FRANCIS, ea: 


The COMMISSIONER OF THE GENERAL LAND OFFICE. 


ashton December. 28, 1896. 
The following rules of practice for the government of proceedings 
in this Department and subordinate offices in land cases, together 
with regulations governing the recognition of agents, attorneys, and 
other persons to Preece claimants, are hereby pr escribed, to take. 
effect this day. = 
_None.of said rules shall ps construed tio deprive ‘he Secretary of 
the Interior of the exercise of the directory and supervisory ‘powers 
conferred upon him by law. 
Proceedings under former rules of practice will not be prot judiced 
by anything herein contained. 

| “Davin Rh. FRANCIS, 

Secretary. 


Tz 
PROCEEDINGS BEFORE REGISTERS AND ee 
 1,—Initiation of contests. | 


RULE 1. —Contests may be initiated by an adverse par ~ or other © 
person against a party to any entry, filing, or other claim under laws © 
of Congress relating to the public lands, fon any sufficient cause affect- 

ing the legality or validity of the claim. - 

- RuLE 2.—In every case of application for a hearing an affidavit 
must be filed by the contestant with the register and receiver, fully 
setting forth the facts which constitute the grounds of contest. When 
the contest is against the heirs of a deceased entryman, the affidavit 
shall state the names of all the heirs. Ifthe heirs are nonresident or 
unknown, the affidavit shall set forth the fact, and be corroborated 
with respect thereto by the affidavit of one or more persons. 

RULE 3.—Where an entry has been allowed and remains of record, 
the affidavit of the contestant must be accompanied by the affidavits 
of one or more witnesses in. support of the allegations made. 


2.—Hearings in contested cases. 


RULE 4.—Registers and receivers may order hearings in all cases 
wherein entry has not been perfected and no cer Mncare has been issued 
_ as a basis for patent. | 
1814—VOL 23——-38 
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RULE 5.—In case of an entry or location.on which final certificate © 
has been issued the hearing will be ordered only by direction of the 
Commissioner of the General Land Office. 

RULE 6.—Applications for hearings under Rule 5 must be trans- 
mitted by the register and receiver, with special report and recom-. 
mendation, tothe Commissioner for his determination and instructions. 


8. _N otice of contest. 


RULE 7.—At least thirty days’ notiés shall be given of all hearings | 
before the register and receiver unless by written consent an earlier 
day shall be agreed upon. 

‘RULE 8.—The notice of contest Gl hearing must conform to the 
following requirements: 

It must be written or printed. _ 

. It must be signed by the register and receiver, or ay one of them. 

; It must state the time and place of hearing. 

4, It must describe the land involved. | 

5. It must state the register and receiver’s number of the entry and 
the land office where and the date when made, and the name of the 
party making the same. 

6. It must give the name of the contestant, and briefly state the 
grounds and purpose of the contest.- 

7. Iv may contain any other information pertinent to the conten 


4,—Service of Notice. 


RULE 9.—Personal service shall be made in all cases when pos- 
sible, if the party to be served is resident in the State: or Territory in 
which the land is situated, and shall consist in the delivery of a copy 
of the notice to each person to be served. When the contest is against 
the heirs of a deceased entryman, the notice shall be served on each 
heir. If the heirs of the entryman are nonresident or unknown, 
notice may be served upon them by publication as hereinafter pro- 
vided. If the person to be personally served is an infant under four- 
teen years of age, or a person who has been legally adjudged of 
unsound mind, service of notice shall be made by delivering a copy 
of the notice to the statutory guardian or committee of such infant 
or person of unsound mind, if there be one; if there be none, then by 
delivering a copy of the notice to the person having the infant or 
person of unsound mind in charge. 

RULE 10.—Per sonal service may be executed by any officer or 
person. 

RULE 11. Notte may be given by ubiieation, alone only when it 
is shown by affidavit of the contestant, and by such other evidence 
as the register and receiver may require, that due diligence has been 
used and that personal service can not be made. The party will be 

required to state what effort has been made to get personal service. — 
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RULE 12.—When it is found that the prescribed service can not be 
had, either personal or by publication, in time for the hearing pro- 
vided for in the notice, the notice may be returned prior to the time 
fixed for the hearing, and a new notice issued fixing another time of — 
hearing, for the proper service thereof, an affidavit being filed by the 
contestant showing due diligence and inability to serve the notice in 


time. 
a, —Notice by publication. 


RULE 13.—Notice by publication shall be made by adver tising ene 
notice at least once a week for four successive weeks in some news-_ 
paper published in the county wherein the land in contest lies; and. 


_. if no newspaper be published in such county, then in the newspaper 


published in the county nearest to such land. The first insertion’ 
shall be at least thirty days prior to the day fixed for the hearing. 

RULE 14.—Where notice is given by publication, a copy of the 
‘notice shall be mailed by registered letter to the last known address 
of each person to be notified thirty days before date of hearing, and. 
a like copy shall be posted in the register” s office during the period of. 
— publication, and also ina conspicuous place on the land, for at least. 
two weeks prior to the day set for hearing. But when proceedings 
are commenced by the Government against timber and stone entries,,. 
and it becomes necessary to give notice by publication, the posting of: 
~ notices upon the land will not be required. 


6. —Proof of service of notice. 


. RU LE 15.—Proof of personal service shall be the written aeow: 

edgment of the person served or the affidavit of the person who served 
the notice attached ther eto, stating the time, ae and manner ‘of 
service: | ; 

RULE 16.—When service is — publication, the ane of service . 
shall be a copy of the advertisement, with the affidavit of the pub- — 
lisher or foreman attached thereto, showing that the same was suc-: 
cessively inserted the requisite number of times, and the date thereof. 


7.—Notice of interlocutory proceedings. 


RULE 17.—Notice of interlocutory motions, proceedings, orders, and 
decisions shall be in writing, and may be served personally or by reg- 
istered letter through the mail to the last known address of the party. 

RULE 18.—Proof of service by mail shall be the affidavit of the 
person who mailed the notice, attached to the post-oilles rope for 
the registered letter. | : 
|  Rernen vena 


RULE 19. Orders for cone ing must be brought to the notice of the 
parties in the same manner as in case of original Dees 
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9.— Continuances, 


RULE 20,—A postponement of a hearing to a day to be fixed by the 
register and receiver may be allowed on the day of trial on account of 
the absence.of material witnesses, when the party asking for the con- 
tinuance makes an affidavit before the register and receiver showing— 

1. That one or more of the witnesses in his behalf is absent without | 
his procurement or consent; 

2. [he name and residence of each See: 

3. The facts to which they would testify if present; 

= The materiality of the evidence; | 

. The exercise of proper diligence to procure the attendance of the 
Pee: witnesses; and : 

6. That affiant believes said witnesses can be had at the time to which 
_ is sought to have the trial postponed. 

. Where hearings are ordered by the Commissioner of the General 
| a Office in cases to which the United States is a party, continu- 
ances will be granted in accordance with the usual practice in United 
States cases in the courts, without requiring an affidavit on the part of 
the Government. | 

RULE 21.—One continuance only shall be allowed to either party on 
account of absent witnesses, unless the party applying for a further 
continuance shall at the same time apply for an order to take the depo- 
sitions of the alleged absent witnesses. : 

- ‘RULE 22.—No continuance shall be granted when the opposite party 
shall admit that the witnesses would, if present, testify to the statement 
set out in the application for continuance. 


10—Depositions on interrogatories. 


RULE 23.—Testimony may be taken by deposition in the following 
Gases: 

1. Where the witness is unable, from age, infirmity, or sickness, or 
shall refuse, to attend the hearing at the local land office. 

2. Where the witness resides more than fifty miles from the place of 
trial, computing distance by the usually traveled route. ; 

3. Where the witness resides out of or is about to leave the State or 
Territory, or is absent therefrom. _ ) 

4, Where from any cause it is apprehended that the witness may be 
unable or will refuse to attend, in which case the deposition will be 
used only in event that the. personal attendance of the Witness ¢ can not - 
be obtained. | ; 

RULE 24.—The party desiring to take a deposition under Rule 23 
must comply with the following regulations: 
1. He must make affidavit before the register or receiver, setting 
forth one or more of the above-named causes for taking such ceponuel 
and es the witness is material. 
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2. He must file with the register and receiver the interrogatories to _ 


be propounded to the witness. 3 

3. He must state the name and residence of the witness. 

4. He must serve a copy of the interrogatories on the opposing party 
or his attorney. 


RULE 25.—The opposing party will be allowed ten days in which to | 


file cross-interrogatories. 


RULE 26.—After the expiration of the ten days allowed for filing - 


cross-interrogatories, a commission to. take the deposition shall be 
issued by the register and receiver, which commission shall be accom- 
panied by a copy of all the interrogatories filed. 


RULE 27.—The register and receiver may designate any officer ._ 


authorized to administer oaths within the county or district where the | 


witness resides*to take such deposition. 
RULE 28.—It is the duty of the officer before whom the deposition 


is taken to cause the interrogatories appended to the comuinission to 


be written out and the answers thereto to be inserted immediately 


underneath the respective questions, and the whole, when completed, 


is to be read over to the witness, and must be by him subscribed and 
sworn to in. the. usual manner before the witness is discharged. 


RULE 29.—The officer must attach his certificate to the foooa ce as 


‘stating that the same was subscribed and sworn to by the deponent 


. at the time and place therein méntioned. | 
RULE 30.—The deposition and certificate, tog gether with the com- 
mission and interrogatories, must then be sealed up, the title of the | 


cause indorsed on the envelope, and the whole returned by mail or 
express to the register and receiver. 

- RULE 31. —Upon receipt of the package at the loeal land office, the 
date when the same is opened must be indorsed on the envelope and 
body of the deposition by the local. Jand officers. : 

_ RULE 32.—If the officer designated to take the aepositon has no 
official seal, a proper certificate of his official CHATACUCR: under seal, 
must accompany his return: 


RULE 33.—The parties in any case nay stipulate in are to take 


depositions before any qualified officer, and in any manner. 
RULE 34.—All stipulations by parties or counsel must be in writing 
and be filed with me register and receiver. 7 


11.—Oral testimony before officers other than registers and receivers. 


. RuuE 35.—In the discretion of registers and receivers testimony 


may be taken near the land in controversy before a United States. 
commissioner, or other officer authorized to administer oaths, at a time 


and place to be fixed by them and stated in the notice of hearing. 

2. Officers taking testimony under the foregoing rule will be gov- 
-erned by the rules applicable to trials before registers and receivers. 
(See Rules 36 to 42, inclusive. ) 


-—— 
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- 9. Testimony so taken must be certified to, sealed up, and trans- 
mitted by mail or express to the register and receiver, and the receipt 
thereof at the local office noted on the papers, in the same manner as 

provided in case of depositions by Rules 29 to 32, inclusive. 

4, On the day set for hearing at the local office the register and | 
receiver will examine the testimony taken by the officer designated, 
and render a decision thereon in the same manner as if the testimony 
had been taken before themselves. (See Rules 50 to 53, inclusive.) — 


5, No charge for examining testimony in such cases will be made — 


by the register and receiver. 

6. Officers designated to take ‘eecatone uncer this rule. will be 

_ allowed to charge such fees as are properly authorized by the tariif of 
fees existing in the local courts of their respective districts, to be 
taxed in the same or equivalent manner as costs are taxed, by reg- — 
we and receivers nnder Rules 54 to 58, inclusive: 

. When an officer designated to take testimony under this outs. or 
a an officer designated to take depositions under Rule 27, can not 
act on the day fixed for taking the testimony or deposition, the testi- 
mony or deposition, as the case may be, will be deemed properly taken 
before any other qualified officer, at the same place and time, who may 
be authorized by the officer orig eaule designated, or by agreement of 
parties, to act in the place of the officer first named. 


12.—Trials. 


RULE 36.—Upon the trial of a cause, the register and receiver may 
‘in any case, and should in all cases when necessary, personally direct 
the examination of the witnesses, in order to draw from them all the 
facts within their knowledge requisite to a correct conclusion by 
the officers upon any point connected with the ease. 

RULE 37.—The register and receiver will be careful to reach, if 
‘possible, the exact condition and status of the land involved by any 
contest, and will ascertain all the facts having any bearing upon the 
rights of parties in interest. | 

RULE 38.—_In preemption cases they will particwarly ascertain the 
nature, extent, and value of alleged ‘improvements; by whom made, 
and when; the true date of the settlement of persons claiming; the 
steps taken to mark and secure the claim, and the exact status of the 
land at that date as shown upon the records of their office. » 

RULE 39. —In like manner, under the homestead and other laws, the 


conditions affecting the epuan of the alleged right, as well as the 


subsequent acts of: the respective claimants, mae be fully and spe- 
cifically examined. | | 

RULE 40.—Due opportunity will be allowed opposing claimants to 
~ confront and cross-examine the witnesses introduced by either party. 
_ RULE 41.—No testimony will be excluded from the record by the 
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register and receiver on the ground of any objection tierete: but - 


_. when objection is made to testimony offered the exceptions will be 


noted, and the testimony, with the exceptions, will come up with 
the case for the consideration of the Commissioner. Officers.taking 
testimony will, however, summarily put a stop to obviously irrelevant 
questioning. 

RULE 42. —Upon: the RCE originally set for hearing , and upon any 
day to which the trial may be continued, the fostiniony: of all the wit- 
nesses present shall be taken and reduced to writing. When testi- 
mony is taken in shorthand, the stenographer’s notes must be written 
out, and the written testimony then and there subscribed by the wit- 
ness and attested by the officer before wnonhd the same is taken: 


18. —Aappeal, 


RULE ‘43. — Appeals from the final action or decisions of ce 
and receivers lie in every case to the Commissioner of the Gener . 
Land Office. (Revised Statutes, sections 453, 2478.) | 

In cases dismissed for want of prosecution the register and receiver 
will by registered letter notify the parties in interest of the action 
taken, and that unless within thirty days a motion for reinstatement | 
shall be made, the default of the plaintiff will be final, and that no 
appeal will be allowed; which notice shall be given as provided: in 
circular of October 28, 1886 (5, L. D., 204). | 

If such motion for reinstatement ie made within the time iinited: 
the local officers shall take action thereon, and grant or deny itas they 
deem proper. If granted, no appeal shalllie. If overruled, the plain- 
tiff shall have the right of appeal, the time for which shall be thirty 
days, and run from the date of written notice to the plaintiff. | 

RULE 44.—After hearing in a contested case has been had and closed, 
the register and receiver will, in writing, notify the parties in interest, | 
of the conclusions to which they have arrived, and that thirty days are 
allowed for an appeal from their decision to the Commissioner, the 
notice to be served personally or by registered letter through the mail. 
to their last known address. | 
- RULE 45.—The appeal must be in wr iting or in print, =, should set 
forth in brief and clear terms the specific points of exception to the 
ruling appealed from. | 

RULE 46.—Notice of appeal and copy of specification of errors shall 
be served on appellee within the time allowed for appeal, and appellee 
_ shall be allowed ten days for reply before transmittal of the record to 
- the General Land Office. 

RULE 47.—No appeal from the action or decisions of the register and 
receiver will be received at the General Land Oilice unless forwarded 
through the local officers. 

RULE 48. =e case of a failure to appeal from . tie session of the . 
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local officers, their decision will be considered final as to the facts in 
the case and will be disturbed by the Commissioner only as follows: 

1. Where fraud or gross irreg ouey? is suggested on the face of the 
papers. 7 

2, Where the ‘decision ; is ‘contrary to existing laws or regulations. | 

3. In event of disagreeing decisions by the local officers. 
_ 4. Where it is not shown that the party against whom the decision 
was rendered was duly notified of the decision and of his right of 
appeal. ; . 

RULE 49.—In any of the foregoing. cases the Commissioner will . 
reverse or modify the decision of the local officers or remand the case, 
at his diseretion. 7 

RULE 50.—All documents once received by the local officers must 
be kept on file with the cases, and the date of filing must be noted 
thereon; and no papers will be allowed under any circumstances to | 
-be removed from the files: or taken from the custody of the register 
and receiver, but access to the same, under proper rules, so as not to 
interfere with necessary public business, will be permitted to the 
parties in TLOrPE |, or their attorneys, under the supervision of those | 
| ences: | : 


_14,—Reports and opinions. 


RULE 51.—Upon the termination of a contest, the register and 
receiver will render a joint report and opinion in the case, making 
full and specific reference to the poses and annotations aes their 
records. 

RULE 52.—-The register re receiver will pOHbELy forward their 
report, together with the testimony and all the papers in the case, to 
the Commissioner of the General Land Office, with a brief letter of. 
transmittal, describing the case by its title, the nature of the contest, 

and the tract involved. 

RULE 53.—The local officers will thereafter take no further action 
affecting the disposal of the land in contest u until instructed by the 
Commissioner. 

In all cases, however, where a contest has been prowl ee any 
entry or filing on the publie lands, and trial has taken place, the entry- 
man may, if he so desires, in accordance with the provisions of the 
law under which he claims and the rules of the Department, submit 

final proof and complete the same, with the exception of the payment 
of the purchase money or commissions, as the case may be; said final 
proof will be retained in the local land office, and should the entry 
finally be adj udged valid, said fimal proof, if satisfactory, will be 
accepted upon, the payment of the purchase money or cominissions, — 
and final certificate will issue, without any further action on the part: 
of the entryman, except the furnishing of a nonalienation affidavit 
‘py the entryman, or in case of his death, by his legal representatives. 
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In such cases the party making the proof, at the time of submitting 
the same, will be required to pay the. fees for reducing the testimony — 
to writing. | 7 

15,—Taxation of costs. 


RULE 54.—-Parties contesting preemption, homestead, or timber- 
culture entries and claiming preference rights of entry under the — 
second section of the act of poe 14, 1880 (21 Stat., 140), must pay 
the costs of contest. 

RULE 55.—In other contested | cases each party must pay the costs 
of taking testimony upon his own direct and cross examination. 

RULE 56.—The accumulation of excessive costs under Rule 54 will 
not be permitted; butwhen the officer taking testimony shall rule that 
a course of examination is irrelevant and checks the same, under Rule 
41, he may, nevertheless, in his discretion, allow the same to proceed 
at the sole cost of the party making such examination. This rule will » 
apply also to cross-examination jin contests covered by the provisions 
of Rule 55. 

RULE 57.—Where parties contesting preemption, homestead, or 
_tinber-culture entries establish their right of entry under the preemp- 
tion or homestead laws of the land in contest by virtue of actual set- — 
tlement and improvement, without reference to the act of May 14, 
1880, the cost of contest will be adjudged under Rule 55. 

RULE 58.—Registers and receivers will apportion the cost of contest 


- in accordance with the foregoing rules, and may require the party 


_ liable thereto to give security in advance of trial, by deposit, or other: 
wise, in a reasonable sum or sums, for payment of the costs of tran- 
scribing the testimony. | 
RULE 59.—The costs of contest chargeable by registers and receivers 
are the legal fees for reducing testimony to writing. No other con- 
test fees or costs will be allowed to or charged by those officers directly © 
or indirectly. 
RULE 60. Oentextante must give thein own notices and pay the 
expenses thereof. 
- RULE 61.—Upon the termination of a trial, any excess in the sum 


deposited as security for the costs of transcribing the soeunony will - 


be returned to the proper party. | 

_ RULE 62.—When hearings are ordered oy the Corissiover or by 
the Secretary of the Interior, upon the discovery of reasons for sus- 
pension in the usual course of examination of entries, the preliminary 
costs will be: provided from the contingent fund for the expenses: of 
local land offices. — 

RULE 63,—The preininary costs provided for by the precoding | 
section will be collected by the register and receiver when the parties 
are brought before them in obedience to the order of hearing. | 

RULE 64.—The register and receiver will, then require pr oper. 
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‘provision to be made for such further notification as may become 
necessary in the usual progress of the case to final decision. 

_ Rue 65.—The register and receiver will append to their report in 
each case a statement of costs and the amount actually paid by each 
of the contestants, and also a statement of the amount deposited to 
secure the payment of the costs, how said sum was appor tioned, and 
| the amount returned, if any, and to whom. 


| 16.—Appeals from ‘decisions rejecting applications to enter public lands. 


RULE 66.—For the purpose’ of enabling appeals to be taken from 
the rulings or action of the local officers relative to applications to file 
upon, enter, or. locate the public lands the LOLLOWINE rules will be = 
observed: | | 

1. The register and receiver will indorse upon every rejected Seni a 
cation the date when presented and their reasons for rejecting it. 

2. They will promptly advise the party in interest of their action _ 
and of his right of appeal to the Commissioner. : 

3. They will note upon their records a memorandum of the trans- 

action. 
. RULE 67.—The party aggrieved will be allowed thirty days from 
receipt of notice in which to file his appeal in the local land office. 
Where the notice is sent by mail, five days additional will be allowed 
for the transmission of notice and five for the return of the appeal. 

RULE 68.—The register and receiver will pr omptly forward the 
‘appeal to the General Land Office, together with a full report upon 
the case. 

RULE 69.—This report should recite all the facts and the pr sosed: 
ings had, and must embrace the following particulars: 

1. A statement of the application and rejection, with the reasons 
for the rejection. 

2. A description of the tract. involved and a statement of its status, 
as shown by the records of the local land office. 

do. References to all entries, filings, annotations, memoranda, and 
correspondence shown by the record relating to said tract and to the - 
proceedings had. 

. RULE 70.—Rules 43 to 48, inclusive, and Rule 93 are copane to 
all appeals from decisions of registers and receivers. | 


TL. 
PROCEEDINGS BEFORE SURVEYORS-GENERAL. 
_ RULE 71.—The proceedings in hearings and contests before survey- 
ors-general shall, as to notices, depositions, and other matters, be gov- | 


erned as nearly as may be by the rules prescribed for proceedings 
before registers and receivers, unless otherwise provided by law. 
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| PROCEEDINGS BEFORE THE COMMISSIONER OF THE 
GENERAL LAND OFFICE’ AND SECRETARY OF THE 
INTERIOR. yo 


1. —Fxamination and argument. 


RULE 72.—When a contest has been closed before the local land 
officers and their report forwarded to the General Land Office, no 
additional evidence will be admitted in the case, unless offered under 
Stipulation of the parties to the record, except where such evidence 
is presented: as the basis of a motion for a new trial or'in support of a 
_ mineral. application or protest; but.this rule will not prevent the 
Commissioner, in the exercise of his discretion, from or rdering: TUOMOY 
investigation when necessary. ; 

RULE 73.—After the Commissioner shall have received a record of 
testimony in a contested case, thirty days will be allowed to expire 
before any action thereon is taken, unless, in the judgment of the 
- Commissioner, public policy or private necessity shall demand sum- 
mary action, in which case he will proceed at his diser etion, first noti- 
fying -the attorneys of record of his pr oposed action. 

RULE 74. —When a case is pending on appeal from the. acaion of 
the register and receiver or surveyor-general, and argument is not 
filed before the same is reached in its order for examination, the argu- 
ment will be considered closed, and thereafter no further arguments 
or motions of any kind will be entertained except upon written stipu- 
lation duly filed or good cause shown to the Commissioner. 

RULE 75.—If before decision by the Commissioner either party 
should desire to discuss a case orally, reasonable opportunity therefor 
will be given in the discretion of the Commissioner, but only at a time 
to be fixed by him upon notice to the opposing counsel, stating time 


and specific points upon which discussion is desired; and except as - 


herein provided, no oral hearings or suggestions will be allowed. 


2.—Rehearing and review. 


RULE 76.—Motions for rehearing before registers and receivers, or 
- for review or reconsideration of the decisions of the Commissioner or 
Secretary, will be allowed, in accordance with legal principles appli- 
cable to motions for new trials at law, after due notice to the opposing 7 
party. , 

- RULE 77. Motions for. oneaae and. review, except. as provided in 
Rule 114, must be filed in the office wherein the decision to be affected 
by such rehearing or review was made or in the local land office, for 
transmittal to the General Land Office; and, except when based upon 
newly discovered evidence, must be filed within thirty days from 
notice of such decision. _ rn 7 
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RULE 78.—Motions for rehearing and review must be accompanied 
by an affidavit of the party, or his attorney, that the motion is made 
in good faith, and not for the purpose of delay. 

RULE 79.—The time between the filing of a motion for rehearing or 
review and the notice of the decision upon such motion shall we 
~ excluded in computing the time allowed for appeal. 

RULE 80.—No officer shall entertain a motion in a case. iene an. 
appeal from his decision has been taken. — 


3.—Appeals from the Commissioner to the BGCIELALY: 


RULE 81. —No appeal shall be had from the action of the Commis- 
sioner of the General Land Office affirming the decision‘of the local | 
officers in any case where the party or parties adversely affected 
_ thereby shall have failed, after-due notice, to appeal from such deci- 
sion of said local officers. | 

Subject to this provision, an appeal may be taken from the decision 
of the Commissioner of the General Land Office to the Secretary of 
the Interior upon any question relating: to the disposal of the public 
lands and to private land claims, except in case of interlocutory orders 
and decisions and orders for hearing or other matter resting in the 
discretion of the Commissioner. Decisions and orders forming the 
above exception will be noted in the record, and will be considered by 
the Secretary on review in case an appeal upon the merits be finally 
allowed. 

RULE 82.—When the Canmicsionen considers an aapent defective, 
‘he will notify the party of the defect, and if. not amended within 
fifteen days from the date of the service of such notice the appeal 
may be dismissed by the Secretary of the Interior and the case closed. 

RULE 83.—In proceedings before the Commissionerin which he shall 
formally decide that a party has no right of appeal to the Secretary, the 
party against whom such decision is rendered may apply to the Sec- 
retary for an order directing the Commissioner to certify said proceed- . 
ings to the Secretary and to eee further action until the Secretary . 
shall pass upon the same. 

RULE 84.—Applications to the sediuees under the. preceding rule 

shall be made in writing, under oath, and shall fully and specifically 
set forth the grounds upon which the application. is made. 
\ shall formally decide against — 
the right of an appeal, he shall suspend action on the case at issue for 
twenty days from service of notice of his decision, to enable the party 
against whom the decision is rendered to apply to the Secretary for an 
order, in accordance with Rules 83 and 84.. | 

RULE 86.—Notice of an appeal from the Commissioner’s decision 
must be filed in the General Land Office-and served on the appellee 
or his counsel within sixty days from the date of the service of notice 
_ of such decision. | eo 2 4 . 
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RULE 87. —When Aetiée of he. decision is given thr ough ine mails 
_ by the register and receiver or surveyor-general, five days additional - 
will be allowed by those officers for the transmission of the letter and - 
five days for the return of the appeal through the same cuanne. before © 
reporting to the General Land Office. 

RULE 88.—Within the time allowed for giving npties of soneal the 
appellant shall also file in the General Land Office a specification of 
errors, which specification shall clear a and concisely designate une 
errors of which he complains. | 

RuLE 89.—He may also, within the same time, file a written argu- 
ment, with citation of authorities, in support of his appeal. | 
-  RuLE 90.—A failure to file a specification of errors within the tim 

required will be treated as a waiver of the tight of appeal, and the- 
case will be considered closed. 

RULE 91.—The appellee shall be allowed thir ty days from the expire a- 
tion of the sixty days allowed for appeal in which to file his argument. 

RULE 92:—The appellant shall: be allowed thirty days from service 
of argument of appellee in which to file argument stricily in reply, and 
no other or further arguments or motions of any kind shall be filed 
without permission of the Commissioner or Secretary and notice to the 
opposite party. 

RULE 93.—A copy of the notice of apueal specification of errors, and 
all arguments of either party shall be served on the opposite party 
within the time allowed for filing the same. 

RULE 94.—Such service shall be made personally or oy registered 

letter. , 

RULE 95.—Proof of personal service shall be ‘the written Keleiowls 

edement of the party served or the affidavit of the person making the 

service, attached to the papers served, ancl stating | time,. place, and 

manner of service. | 

-- RULE 96.—Proof of service by pecintered letter shall be the affidavit —. 

i of the person mailing the letter, attached to a copy of the post- -office 
receipt. 

RULE 97, _Fitteen days, exclusive of the day of mailing, will 6 
allowed for the transmission of notices and papers by mail, except in 
_ case of notice to resident attorneys, when one day will be allowed. 

RULE 98.—Notice of interlocutory motions and proceedings before 
the Commissioner and Secretary shall be served personally or by regis- . 
tered letter, and service proved as provided in Rules 94 and 95. | 

RULE 99.—No motion affecting the merits of the case or the regular - 
order of proceedings will be entertained except on due proot of service. 
of notice. | 

RULE 100.—Ex parte cases and cases in which the adverse ee 
does not appear will be governed by the foregoing rules as to notices 
of decisions, time for appeal, and filing of exceptions and arguments, 
asfarasapplicable. Insuchcases, however, the right to file additional 
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evidence at any stage of Sie proceedings to cure defects in the proof 
or record will be allowed. | : 
RULE 101.—No person hereafter appearing as a party or nattorneg 
in any case shall be entitled to a notice of the proceedings who does not 
at the time of his appearance file in the office in which the case is 
pending a statement in writing, giving hisname and post-office address 
and the name of the party whom he represents; nor shall any person | 
who has heretofore appeared in a case be entitled to a notice unless 
within fifteen days after being requested to file such statement he 
shall comply with said requirement. | 
RULE 102.—No person not a party to the record shall intervene in a 
case without first disclosing on oath the nature of his interest. 
- RuLE 103.—When the Commissioner makes an order or decision 
affecting the merits of a case or the regular order of proceedings therein, 
he will cause notice uO be given to each party! in interest whose address 
is known. 7 
4 —Attomeys. 


_ RULE 104. —In all cases, contested or ex ss where the piiitieg in. 
interest are represented by attorneys, such attorneys will be recog- 
nized as fully controlling the cases of their respective clients. 

RULE 105.—All notices will be served upon the attorneys of record. 

RULE 106.—Notice to one attorney in a case shall constitute notice’ 
to all counsel appearing for the party represented by him, and notice 
to the attorney will be deemed notice to the party in interest. 

RULE 107.—All attorneys practicing before the General Land Office’ 
and Department of the Interior must first file the oath of office pre- 
scribed by section 3478, United States Revised Statutes. | | 

RULE 108.—In the examination of any case, whether contested or 
ex parte, the attorneys employed in said case, when in good standing 
in the Department, for the preparation of arguments, will be allowed _ 
full opportunity to consult the records of the case, the abstracts, field’ 
notes, and tract books, and the correspondence of the General Land 
Office or of the Department not deemed privileged and confidential; 
and whenever, in the judgment of the Commissioner, it would not 
jeopardize any public or official interest, may make verbal inquiries’ 
of chiefs of divisions at their respective desks in respect to the papers 
or status of said case; but such inquiries will not be made to said 
chiefs or other clerks of division except upon consent of the Commis- 
sioner, Assistant Comniissioner, or chief clerk, and will be restricted 
to hours between 11 a. m. and Q p. m. 

RULE 109.—Any attorney detected i in any abuse of ane above privi- 
leges, or of gross misconduct, upon satisfactory proof thereof, after due 
notice and hearing, shall be oe from further pr acticing before © 
the Department. | 

RULE 110.—Should either party désire to dienes a case or ally before 
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the Secretary, opportunity will be afforded at the discretion of the — 
- Department, but only at a time specified by the Secretary or fixed by ° 
stipulation of the parties, with the consent of the Secretary, and in the 
absence of such stipulation or written notice to opposing counsel, with © 
like consent, specifying the time when argument will be heard. 
RULH 111.—The examination of cages on appeal to the Commissioner 
or Secretary will be facilitated by filing in printed form such argu- | 
ments as itis desired to have considered. | 


3.— Decisions. 


RULE 112.— Decisions of the Commissioner not appealed from within. 
the period prescribed become final, and the ease will be regularly closed. 

RULE 113.—The decision of. the poCronery 3 so far as eeeDecis the 
action of the Executive, is final. | 
RULE 114.—Motions for review and motions for nears petene 
the Secretary must be filed with the Commissioner .of the General 
Land Office within thirty days after notice of the decision complained | 
of, and will act as. a supersedeas of the decision until otherwise 
directed by the Secretary. 

Such motion must state concisely and sescieullg the grounds upon _ 
which it is based, and may be eee by an argument in sup-. 
port thereof. 

On receipt of such motion, the commissions: of the General Land 
Office will forward the same immediately to this Department, where 
it will be treated as “special.” If the motion.does not show proper 
grounds for review or rehearing, it will be denied and sent to the files 
of the General Land Office, whereupon the Commissioner will remove © 
the suspension and proceed to execute the judgment before rendered. 
Butif, wpon examination, proper grounds are shown, the motion will 
be entertained and the moving party notified, whereupon. he will be « 


allowed thirty days within which to serve the same, together with all — | 


argument in support thereof, on the opposite party, who will be allowed 
thirty days thereafter in which to file and serve an answer, after 
which no further argument will be received. Thereafter the case will 
not be reopened except under such circumstances as would induce a 
court of equity to grant relief against a judgment of a court of law. 


mn 
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Abandomment.— 
See Contest. 


miners Leave of. - 
. See fiestdence. 
Recounts. 
Circular instructions of May 14, 1895, with © 
respect: to unearned fees and unofficial 
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Circular instructions of December 26, 1896, 
_. with respect to unearned fees and unoflicial — 


MONCYS.----------- +--+. Eats re acet tude 573 


Adverse Claim. 
See Mining Clatm. 
The term as used in the aet of April 7, 


: 1896, held to mean valid adverse claim - --.. 582 


Alabama Lamds. 
Sea Mineral Land. 
Alaska. 


‘See Final Proof. 
The right of purchase conferred upon in- 


dividuals or corporations engaged in trade 


. or manufactures is limited to land actually 
occupied for such ‘purposes, not to exceed | 
in any case one hundred and sixty acres... 

The right to purchase lands in Alaskafor _ 


- purposes of trae or manufactures does not 


extend unconditionally to one hundred and — 
sixty acres, but only to somuch as may be > 
. actually occupied for the purposes named, 
~ in no case to exceed one hundred and sixty — 
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The survey of a tract of land in, with a 
view to the purchase thereof, must be re- 

- jected where the alleged trade or business 
to’ be ‘transacted thereon is enitirely pros- 
pective and no improvements have been 


placed on said VaR caucsectacwaccsvececsiees 245 


_. The evident intendment of section 12, act 

‘ of March 3, 1891, is that claimants. must be | 
in possession and occupying the tracts 
sought to be entered for the purpose of trade © 
or manufactures, at the date of application 
to have the survey made, with such trade or: 


? manufactures in actual operation ..--.:---- 280 


’ The land taken under section 12, act of | 
-March 3, 1891, must he nee as practicable 


in a Square form -.-....- 22... sae e ene ee eeees 280 
The requirement tbat such land shall be 


taken in ‘'square form’ means thatthe tract 
claimed should be surveyed in the form of 
a rectangular equilateral parallelogram; : as 
néarly- ag the configuration of the: land’ will 


permit See era ‘aha ae ares 533 | 
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Page. 





Page. 
In asurvey anaes the act 6f March 3, 1891, 
the claim must be as nearly practicable in a 
square form, and not include land to which - 
the natives have prior rights ek virtue of 
actual occupation.....-.-.----+--------..-+- 335 
‘A survey that does not follow the require- 
_ ment as to square form, will not be approved - 
on the ground that the irregularity in form 
is necessary in order to exclude swamp land, 
as there is no statutory provision excepting 
such lands from PUL ASE Jesse sosscese ek ee: 937 | 
‘The government is not bound by an erro- 
néous approval of field notes and plat of. 
survey, under section 13, actof March 3,1891, ~ 


~ to issue patent contrary to the provisions — - 


of said act, requiring land to be taken as 
nearly as practicable in a square form.... 442 


‘Alienation. 


' A transferee whose title is acquired after: 
- cancellation of an eniry is charged with 
notice of such action........ tba idbe enti cakae 28 
The sale of part of the land settled upon 
and claimed by a homesteader disqualifies 
him as an applicant. ......--.---+--- ic serene 87 


‘| Amendment. 


Seo Lntry; Practice. 


Appeal. 


— See Practice. . 


Application. — 


To enter, filed for lands restored to sate 
under a decision of the Supreme Court, prior 
to the time fixed therefor by the Depart- 
_ment, should not be allowed......- Scimanata eiatae . 407 
Pending for land covered by a private © 
claim should not he disposed of without 
opportunity for the assertion of rights there- 
under in the event of the asalowance of - 
such claim - wee enw cg ee eee ere neee ‘adele wees ‘a 185 
For reinstatement of anya cash entries — 
under the act of April 7, 1896, should not be 


'< rejected on account. of adverse claims, with- 


out due notice, and SpUcE Ny. to be ROReE. 
ag against said claims .-...:..---.------.--- 582 
‘To enter properly rejected ie fial ‘isch 

sion of the Department, under the rulings 

then in force, can not’ be reinstated with a: 

view. to favorahle action under, a changed. . 

construction of the law. The applicant ii” 

such case may make a new application if he 

is qualified, and no intervening rights ane 
attached. i... .. SUS peuenaeadenae ee aweceese 452 
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INDEX. 


_ Page 


To enter, in conflict witha railroad indem- 
nity selection may be considered in connec- 
tion with final action on the selection-...-.. 


TIMBER CULTURE. 


513 


To enter, not settlement, initiates right | 


under the timber-culture law............... 


WITH CONTEST. 

To enter filed with a timber-culture con- 
test is dependent upon the result of the 
contest, whether it be the first or second con- 
test; and, where for any cause the second 
contest fails, or never attaches by reason of 
the cancellation of the entry under the first 
contest, the application filed with the sec- 

ond contest: does not serve to reserve the 
land after the disposal of said contest, but 
falls with it, and confers no right upon the 
BPDUGCED Ue sisds aie sch oos ea en eeeweetetaees 

‘Io make timber-culture entry, filed with 
a timber-culture contest, prior to the repeal 
of tbe timber-culture law, if not returned to 
the local office on the successful termination 
of the contest, is a pending application that 
operates to exclude the land from the adverse 
appropriation of an intery ening applicant... 

To enter, filed with a senoudi contest does 
not secure any right to the applicant if the 
successful contestant in the prior suit fails 
to exercise‘his preferred right........-..-.. 
Avid Land. 

. See Reservoir Lands. 
Cumcelimtion. 

An entry inadvertently caneeled on the 
report of a special agent, pending the appli- 
cation of the entryman for a hearing, should 
be reinstated, with due opportunity given 


259 


for the entryman and intervening elaimants . 


to be heard see <ecesesab tes stauccasoegiecs: 
Order of, without notice to the entryman 
_ AR ATIOTICCUIVG «cs coum cee eam pee eee lee 113, 


162 


Of an entry without notice to a transferee, . 


whose interest appears of record, while ir- 
regular, is not void for want of jurisdiction, 
if the entryman was duly notified ‘Of the 
adverse procecding....- wing dine acacia waa aveley 


Certification. 
_ See Patent. 
Certiorari. | 
‘An application: for; will not. be granted, 
where it appears that. the Commissioner’s 
decision, if before the Secretary on appeal, 
WO DG aiirmMed ¢ 22. 5s esta seeds eee eas 
A writ of, is not a writ of right, but lies 
in -the-. descretion ‘of the Secretary of the 
Interior, and. issues when an affirmative 
showing is made of substantial injustice in 
the decision rendered below....-..-------.-. 


492 


Circulars wand Instructions. 


‘See Tables of, page XIX. 


Coal Land. 
| The preference right of entry conferred 
by section 2348, R.S., is dependent upon the 


SOF the applicant ns sccdavesesscuceesceucse 


Page. 
opening and improving of a coal mine an 
public land that is in the actual possession 


It is not necessary to show that coal has 
been developed on all parts of a forty-acre 
tract; if coal has been discovered thereon, 
the applicant is entitled to the whole of such 
legal subdivision. .....--.....-..0-eeseeen ee 

An entry made by an association under 
the proviso to section 2348, R. 8., may em- 


- brace by legal subdivisions six hundred and 


forty acres, including the legal subdivisions 
on which the mining improvements are ac- 
tually situated, whether the land covered 
by said iniprovements is coal or agricultural 


Under an entry made hy an association 
the land must appear to be mineral in char-. 
acter as a present fact and from actual pro- 
duction of coal, but the development of 
coal ou each forty-acre suhdivision is not 
POUUISI Oc aionevessicnee a soseee eee dacwnents 

On the failure of a coal claimant to per- 
fect title within the statutory period, the 
work done by him inures to the benetit of a 


127 


valid adverse claim then asserted for the 


Tati in VON GE) eee ee ee nee tees Se 


Confirmation. 


Act of Marcr 3, 1891. 


"An entry canceled without notice to the 


entryman at the passage of said act is in 
law an existing entry and confirmed by sec- 


_ tion 7 if otherwise within the provisions of 
SRI ACh reds cen teehee cee eee swe shies 162 


An order of cancellation without notice to 
arecord transferee is irregnlar, but not void; 
and an entry thus caneeled prior to the pas- 


sage of said act is not confirmed by section 


7 thereof, as the provisions of said section are 
only applicable to entries subsisting at the 
passage of the act.--.....--....----.--s.05- 

The confirmation of an entry under sec- 
tion 7 for the benefit of a transferee is not 
contemplated by said statute in case of a 
transfer prior to the issuance of final cer- 
DINCHLOs cnawe Sc avew nese es nevipeieeesenscenyee 

The confirmatory provisions for the bene- 
fit. of transferees are not limited to cases 
where the encumbrance has been made of 
VOCOLC a yeekcduere eee yi bwerinw eee maweln cman ‘ 

The fact that proceedings have been in- 
stituted by the government against an 
entry at the date of its encumbrance does 
not defeat confirmation thereof for the bene- 
fit of @ transferee -.--.. ..- 2-22. c ewe ee ees ee 


COMMA ABATE tio. 


See Entry, subtitle Timber culture. 


‘Contest. 


See Contestant; Protest, 
GENERALLY. — 
- The local office has Do ‘authority to enter: 


tain and act upon an application to contest 


an approved swamp-land selection......... 


_ INDEX. 


Page 


Allowed during the pendency on appeal 
of a prior suit involving the game land is 
without jurisdiction fa rraletis Sere Dean vires ees 

During the pendency of an appeal the 
loeal office has no jurisdiction to entertain 
a, affecting the land involved, and evidence 


submitted at such a hearing can have no 


effect as against the entry under attack.... 

Should not be allowed on an issue that has 
been considered and finally determined in a 
- prior suit involving the rights of the entry- 


An entryman is entitled to be heard on au 


issue. raised ‘as to the qualifications of an - 


- adverse claimant, though such issue may 
have been tried and determined as between 
said claimant and a third paely in a prior 
PLOCKCUIN GS ce.05 ose co cccosag sews eeeeans 

Where a second, is filed on grounds set 
; forth i in the first, with an additional allega- 
--tion as to the disqualification of: the first 
contestant as an entryman, and the éntry 
under attack is canceled as the result of ihe 
- first suit, and the contestant therein makes 
entry under his preferred right, it is not 
competent for the local office to order a hear- 
ing on the second, as against the entry then 


of record. Juma a Sche tailed aeteaetde sate ckeenes ook ae 


The failure of the local office to dismiss a, 

for default: on the part of the contestant 
will not operate to prevent the filing of a 
second, and the issuance of notice thereon, 


nor interfere with any rights attaching et 
234 


THOLGUNG SF suis sce wed ase inde sesnncke esas eeaue 
A. second, may be ener entertained on 
a charge that the entryman has failed to 


448 


comply with the law since tho hearing x inthe . 


former suit........---- 
Filed during the pendency of a prior suit 


ee ee 


must fail if before service of notice there- 


317 


under the entryman without knowledge of ' 


such contest has cured his default, and it is- 


neither alleged nor Browen that the prior 
suit was GOlUMSIVG noc as leds Fo Reet seen 
One who assists another to procure an en- 
try by furnishing the money for the requi- 
site fees, will not be permitted to attack the 
good faith of said entry in his own interest- - 
The failure of an intervening entryman 
to specify any reason, on due opportunity 
given, why his entry should not be canceled 
and the preferred right of a successful, con- 
testant recognized, warrants the cancella- 
tion of his entry and precludes such entry- 


558 


186 | 


man from thereafter attacking the entry of 


‘the successful contestant on a charge that 
should have been set up under the Tule to 
BROW CATING. cucio wocuuecisa cela sieeauwees 


After a hearing has been direated by the | 


Department on the charge set forth in an 
affidavit of, the subsequent retraction of the 
statements in the corroboratory affidavit 
does not warrant the General Land Office in 
revoking the order for the hearing issued 
under departmental direction ............-. 
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The charge that a, was begun under a . 
speculative contract. with a third party, if. , 
proven, W il] not: affect the subsequent entry 
of the tract involved, after its restoration 
to the public domain, by the widow of the 
contestant in her own right, the contestant 
having died prior to the conclusion of the 
CL RSET Eee Re mY CONN RSL PRRIC SUV RCE a ORR 
Rights of adverse entrymen, dependent 
upon priority of settlement, may be adjudi- 
cated in the absence of a formal contest as 
between them on evidence submitted by 


- them in defense of their rights against a 
third party.....- So hid aie aplasia einlets Sid wiegeath d ening 400 


On alleged priority of settlement. being 
withdrawn ou a- disclaimer of interest ou 


the part of the adverse entryman, and his 
; application to amend his entry so as to em- 
brace different land, should be reinstated, 


with all rightsincident thereto, on-the with- 
drawal of the entryman’ Ss apnieation for 
amendment Sasa Sb eS Ne micke areas cata ues 

The receiver, acting alone, ae no author- 


ity to dismiss a...--..2.2...- nppeseancecuas O48 


HOMESTEAD. | | 
On the ground of priority of settlement, . 
must fail if the allegation is not established 
by some preponderance of the evidence.... 50 
In a, against an entry on the ground of a 


_. prior settlement right, the burden of proot 


is upon the contestant to show that his set- 


tlement antedates both the entry and settle- 


ment of the contestee, and if he fails to show - 
such priority the entry must stand.......... 201 
In a, involving priority of settiement, 


doubt as to the fact of priority, or a finding 


of simultaneous settlement, does not justify 
an arbitrary division of the land between 
the parties, or an award ther eof to the high- 


_ est bidder.-.---. sation aie oh tia cacmiaiun a hart 201, 400 


_ Against a soldier’s homestead declaratory 
atatement is invalid, and a subsequent. 
amendment thereof does not confer any’ © 
priority as against an intervening contest 
begun After the homesteader has made entry . 
under his declaratory statement......-...-- 2 
_In a,.against the entry of a deceased 
homesteader the heirs should be made party 
thereto, but, if they are not so included in 
such proceeding, and the Commissioner 
thereatter remands the-case with leave to 
amend, such right of amendment, so allowed, 


is not defeated by a subsequent intervening 
‘contest....-..-----.-- Ce ne aera rere reer re #55) 


Contestant. 


See Protestant.. 
An intervening entry will not defeat the 


preferred right of a successful, who fails to 


receive notice of cancellation, if such failure 


is not due to want of diligence on his part. 259 © 


One who files an affidavit of contest pend- 


-ing the disposition of a prior suit against 
the same entry is not entitled to notice of 


cancellation’ if the entry is canceled under 
the prior proceedings. sctcecteahesheaedwaae 378 
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er acontest wherein tlre, alleges a superior 
right i in himself to the land it is inenmbent — 
upon him to establish his qualifications as 
AM CDLLYMAN . 2200. ssa ence eenelape'eseces 470 
Under the. supervisory authority of the 
Department a preference right of entry may 
_ be accorded a party through whose efforts 
 anentry is canceled, though he may avt be 
entitled to be heard asa, against such entry. 514 


Desert Land. 
See Entry. 

The mere fact that a a act of arid land is 
: traversed by an irrigating canal is not suf-- 
ficient in itself to constitute reclamation 
thereof, nor take it ont of the class of lands 

subject to desert entry..-.....----.--...--- 128 

. The act of March 3, 1877, did not reduce 
the price of, within the limits of railroad 
grants to single minimum; nor did the 
amendatory act of March 8, 1891, operate to 
“reduce the price of such lands embraced 
within entries under the’ original act, but 


+ on which final proof had not been submitted - - 


at the passage of the amendatory act-..-.-. 450 
By the provisions -of sections 6 and 7,. 
added to the act of March 3, 1877, by the 
amendatory act of March 3, 1891, the price 
of desert lands entered under the act of 
1891 is fixed at one dollar and twenty-five 
cents per aCe, irrespective- of their situa- 
tion with relation to the limits of railroad 


‘i Donatio ab Chemie. 


On the death of a qualified claimant who 
has complied wilh all the requirements of 
the law in the initiation of his claim, and 
subsequent waintenance thereof, up to the 
date of his death, the heirs of such claimant 
* become qualified grantees -ivrespective of 
any question as to their citizenship..-..-.. 166 

Under section 8, act of September 27, 1850, 

_ proof of compliance with law up to the date 

of the donee’s death is all that is required 

in the matter of fiual proof on the part of 
the heirs, and it is not material insuch case. 
_ by whom said proof is submitted_.......... 166 

A plea of equitable estoppel set up by | 
intervening adverse claimants, as against 
the richts of heirs-under a, on account of 
their allegedfailure to assert their rights in 
due season, cannot be considered by the — 

.. Department, if it finds that under the dona- - 
- tion law said heirs are entitled toa patent; 
and especially is the Department limited to 
such course, in view of the-fact that said 
law prescribes no limit of time within 
whith final proof may be made by the claim- 


ant or his heirs at law.............-..---+-+ 166 | 


-- he provisions of the act of J ai: 26, 1894, 
are not applicable to a, pending before the | 

Land Department at thé passage of said act, — 

and i in which final proof had been submitted - 


prior ‘therétos......i-.--i Se cee sbedaxenemivese! 100 Pe 
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The act of July 6, 1894, providing for the 


ci completion of donation claims, treated lands 


covered by donation notific cations as reserved 
thereby from other disposition. Sedat Shine “DOD 


EB entry. 


See Application, Final Pr oof. 


_ GENERALLY. | 
Made i in the interest of another i isfraudu- .. 
lent and must be canceled...........--.---- 140 
Can not be amended under section 2372, 
R.S., if the certificate of the original :pur- 
chaser has been assig igned, or his right trans- 


An-intervening. a(lverse--claim:.of record 
bars the allowance of an amendment under 
the provisions of section 2372, R. §...--.... 389 

The notice given an entryman of the rev- 


ocation of an order suspending his, is insuf- 
ficient if not definite and certain in its 


AOLIOS: cece seuibevennyer-Niseanktesos acces 240 
Tnadvertently canceled on the teport of a. 
special agent pending application for hear- 


‘ing should be reinstated ...-... Sees. 54 


DESERT LAND. 
See Final Proof; Payment. 
An adverse setilement claim will not 


defeat a, if due priority of right is not | 


shown thereunder.-...-...-----------..2.- 436 
By. the act of August 4, 1894, extending . 
the time for compliance with the law, Con- - 
gress relieved all entrymen from expendi- 
ture and proof for, one year, and, the entry 
year, not the calendar year, wasmeant. In 
the application of said provisions to partic- ~~ 
ular cases, if the entryman was in default | 


_ for a year ending in 1894 the act should be 


applied to cure the default for that year; if 
not in default for the year ending in 1894, he ~ 


_ should be exeused for the entry year begin- 
ning in 1894 ..... nnd asm eearelenateewswees , 293 


An entryman under the act of. 1877 who, 
after the expiration of his entry, and prior - 
to.the passage of the act of July 26, 1894, 
elects to proceed under the amendatory act 
of: 1891, takes, by way of the extension of 
time under said act of 1894, the same privi- 
lege as though his entry had been originally 

made under said act (S| Eee 293 


HOMESTEAD. © 
The right to make a second, will an be © 


accorded to one who relinquishes his prior 


entry on account of a money consideration | 

or its equivalent..-.- oie M eid Ue ecto Sates 87 
Second, allowed prior to ‘the actual can- 

cellation of the first, though irregular, may. 


--gtand, in the-absence of- other objection.... 440 


An application to make a second, under 
the act of December 29, 1894, must be denied © 
where the first entry is canceled on-a con: © 
test: charging abandonment ...:-.-.-.-+..5. 404 

When it appears that an entry ae be- 
cause of the entryman’s negligence’ in the - | 


ee 


_ make a second, settles upon the land sub- 


_-tight...-. eg Beth et tc tt eS wee Seay haces _- BS - 
TIMBER CULTURE, 


the appeal from the decision thereon may 


Filing. | 


Final Proof. 


‘matter of ascertaining prior adverse rights, 


ilege there is a qualified adverse claimant 
for the land applied for...-....---------+--- 87 


Evidence. 


_ mnission’ to issue to the officer who. may “be. ; 
ee designated to take evidence thereunder. - mee 


‘the Seeretary of the Interivr to take cogni- 
‘zance ‘at any time of the action of -a‘vourt 


| drawal! under the arid-land act of October 2, 


‘duly submitted, the respective rights of the . 
parties as wellas the regularity ¢ of the proof. - 


' Jand, if found unsatisfactory, and the entry- | 


INDEX. | | 
Page. : Page. 


he will not be allowed to make a second, if 
at the date of his application for such priv- 


If one in goud faith, elaiinin g the right to | 


ject to entry, and applies for the resto-— 
ration of his homestead right, and permis- 
sion to enter the land so settled upon, and. 
is adjudged to be entitled to make such en-. . 
try, such judgment validates his acts of 
settlement -..-..- ee eee poe an 63 
Vmbracing non-contiguous tracts may be — 
equitably: confirmed where the non-conti-. 
guity arises through the necessary cancella- 
tion of the entry as to one of the subdivisions _ 
covered thereby, on account of a prior ad- . 
verse claim thereto, and where said entry | 
Was’ mace. in ignorance of such adverse , 


Rights. under the. timber- culture hee ‘ATO: 


initiated by. the application to enter........-° 1, 


An eutryman is ne entitled to oie 
he ‘is not ‘a:bona_ fide resident of. ihe State 
in which the land is sitnated..--.--.....--1 ° 9 


Filed after the close of the hese and 


be considered in “the interest of the Bove 
ernment....-" ean Saf ns eels Sacieaas fa 34 
Rule 35 of Practice does nof requireacom- 


140 
It is within ‘the supervisory authority of 


of record convicting a party of perfur y com- ¢ 
mitted in the testimony g given by him: in the 
case under cousideration | Uioes caiaeee eeesa 


A pre-emption, . maile subject to a with- . 


1888, that is aw aiting action by Congress, 
may be suspended until such action is taken. + 


See Payment, Lo 

On the submission of pre-emption, under 
an order of-republication, the proof as origi- 

nally made should not be accepted in the - 
presence’ of. a protest against sueh action 
by an adverse claimant....--.------.---:-.-' 189 

In the disposition. of a case arising on a. 
protest, against, where a hearing is ordered ., 
to determine priority of right, and evidence 


should be considered ...-.-...--2---..---- a 2 
‘Submitted on a desert entry of unsurveyed - 


580° 





eer eres 
ea . s ‘ 


R.S., by the act of March 8, 1891, does not. : 


ANOLIOD secure Ssh ceeestewaes a oe aeaeteeee 


‘inan fails to furnish supplemental proof as 


required, may be rejected, and - the entry. 
canceled 
“When submitted under amended Rule 53. 


of Practice, pending the disposition of a. 


contest involving the land, it should be held: - 

for appropriate action in the event the entry. .. 

is adjudged valid, and. until such time-no , 

action can be legally taken thereon by way , 

of proceedings on protest in the local office, 444 
The Territory of Alaska is constituted. a. 

land district by statute, and proof on et 

tries therein must he masle within said dis-"" 


Homestead. 


See Hntry; Oklahoma Tans. oes i 
A settler under the act of May 14, 1880, 


_ who has complied with the law. for the requi-. > 
“site period at the date of ‘application to en- 


ter, has a ‘vested and devisable iuterest.-.. 188 
To ex elude land from entry on account of 
the limestone thereon, it must. appear that 
the land is more valuabie for the stone than 
for agriculture... ...-+-- bie Suen tee ea a 853 


The amendinent of sections 2989 and 9290, ie 


ne 


authorize entry under the homestead law of . 
lands included within ihe limits of an ingor: . ‘ 
- 462 


ne 


settled a upon Aicaualides hini as an ed 


~ tor boa right of entry under the Uantesteat 


cae ft single Ww oman makes an any . 
and. thereafter marries @ man who has, a ; 


-gimilar | elaim, and the uusband dies, the. 
widow is entitled to submit proof under the, , 
_ claim of her. deceased. liusband,.-and also.. 


maintain herown claim, by compliance with c 
the law in the matter of resideuce,-if no.ad-i +. 


verse right attached thereto: during the 


time her legal residence was. on the land — 
covered by her husband's entry:-.... joann OS 


SoLpreRs’ ADDITIONAL. 7 
The validity of an entry is not affected 
by the dact that iti is made for the bencfit of” 
42 
There is no statutory authority for: the’: - 
cortification of additional rights, nor is such 
action necessary to the exercise of the ad- 


‘ditional right of entry either by the pOMee i 
.or his transferee. .. 22... ---e ee cence eee ceeds 


152 
The act-of March 3, 1893, providing for.: 
the perfection of title under entries made . .° 
ou ‘certificates of right,” was for. the pro- : 

tection only of pérsons ‘holding under the. 
certificates issued by the Commissioner ‘of, 
the General Land Office in. accordance with a? 
the circular regulations of May 17, 1877... ., 495 
Under the act of August 18, 1894, validat- we 
ing outstanding additional ‘certificates ins. 


_ the hands of hona fide purchasers, a dupli- _ 


wee ee 


614 INDEX, 


Page, 


oats cortiticate may issue to-such a pur- © 
chaser, in the name of the soldier, on due 
showing of the loss of the original, and the. 
further fact that it has not been located... 123 
The act of August 18, 1894, providing for 
the approval of a certain class of entries, 
does not contemplate the confirmation of 
entries made on land not subject thereto, 
and hence can not be invoked for the pro- 
tection of such an entry made on lands oc- 


| 
| 
cupied for trade and business....--...-.--- . 502 | 

| 


. In the expenditure of money and labor in 
‘mining developments must be regarded as 


Hiadl@ am mity. 


See Ratlroad Grant ; School Land ; Swamp 
Land. 


Hoadlacaua Iuamoads. 
See Oklahoma Lands. 
The Secretary of the Interior has da: au- 
thority under the law, and. by virtue-of his~ 
supervisory power, to cancel the entries,of 
such purchasers of Otoe and Missouria, as - 
are in default in the matter of | deferred 


©, ANMMONES, aiveand dsc: 22 Stiekseteulaseseede 143 


Directions given for notice to all purchas- 
ers of Otoe and Missounria, that opportu; 
nity will he given for payment of arrears 
with a rebate of ten years’ interest (as 
_agreed to by the Indians), and that on fail- 
ure to settle in such mauner their entries 
will, be canceled ...... ce... eee e een eens 143 


Hmstrwactions wind Circulars. 
See Tables of, page X1xX. 


KIsoliated Tract. 

An-eighty-acre tract will not be. pelered 
into market as an, where one of tle forty- 
acre subdivisions embraced therein is part 
of a quarter section the whole of which is 


vacant public land............-. Fradwte denies = 90 - 


5 WriSdicdiaan. 
See Contest; Practice. 
In the exercise of its proper supervision 
over the disposition of the public lands tle 
- Department may waive questions affecting 
the regularity of proceedings below, and 
‘render such judgment as seems just and — 


Proper in the Case. .ecceatewtien Veen acues ees 313. 


Land Department. 
The local officers are notrequired to trans- 
act business out of office hours,- but official - 


acts thus performed are not invalid......-. 546 
The receiver acting alone has uo authority 
to dismiss a contest............--.---.----- 548 


Wilimersal Laid. | 

See Coal Land; Mining Claim; School 
Land. . 7 

In proceedings nnder a protest against an 
agricultural entry, in which the mineral : 
character of the land is alleged, the burden - 

‘of proof is with the agricultural claimant, 
if the land is returned as mineral in. the 


_ surveyor-general’s report then in foree..... | 84. 


Page. 
- The: bur dea of proof reste: with a protes- 
tant who attacks an agricultural entry on 
the ground of’ the ‘‘known” mineral char- 
aBiee of the land at date of entry, irrespec- \ 
tive of the fact that the land may have been 
returned as mineral after the allowance of. 
the agricultural entry...... Pr een mee 34 
Land must be held mineral in character if - 
mineral has been found thereon, and the 


_ evidence shows that a person of ordinary 


prudence would be justified in further ex- 
penditures, with a reasonable prospect ‘of. 
success in developing a valuable mine... .. 417 
In a controversy as to the character’ of . 
Alaskan land between a town-site applicant 
and a mineral claimant, where. the mining: 


‘claim is of record at the date of the town-site 


application, a settlement prior to the act of 


Maretr 8, 1891, confers-no right that:relieves 


the town-site applicant from the burden of 
PLOOl 22 tess Soi eectiase bbe pasa vedessene soae alt 
- Land containing ¢ sold in auth cient quan- 
tities to justify men of ordinary prudence 


mineral in character.......-. iid bi aad saveta 34 
Lhe absence of active mining operations 

will not be held to negative an allegation as 

to the mineral character of the land, where 


such land is at the time involved in litiga: 


TOM ck Han cca sence eciee d, epooenadteeted. “B5 
Thiet provisions ot the act of Marchi 3, 1883, 
with respect to the public offering of Ala- 
bama lands returned as containing coal or 
irou, must bo followed, whether the land is 
properly or improperly so classified........ | 251 - 
Land containing petroleum dves not fall 
within the contemplation of the mineral 


To exclude land from appropriation under . 
the homestead law, on the ground that it 
contains a valnable bed of limestone, ib must 
affirmatively. appear that the land is more 
valuable on account of the stone than for 
agriculture -.....--- tribe a htah oe cynaio ak eee 353 


VE Goo doag Claim. 


A lode or vein is not ‘Ikknown to exist” 
within a, from the recorded notice of the lo- 
cation thereof, in the absence of a prior dlis- 
covery of a valuable vein or lode therein... 476 _ 

In the case of a mineral entry hy an asso- . 
ciation there must be a discovery shown on 


each twenty acres of the land so entered.:. 222 


Compliance with law on the part of a min- 
eral claimant, who is at such time holding 
under color of title, will accrue to his benefit 
ou the acquirement of the legal title ......- 287 

Where » claimant owns adjoining claims _ 
the annual work may be done on one of said 


Claims, if such work is designed for the . 


improvement or development of the group. 
In such case, however, the burden of proof 
is upon the owner to show that the work 


_ done tends to the development of the prop- — 

erty as a whole; and thatsuch work isa part 

of a general scheme of improvement...-.. -- 26 
The failure of 2 mineral claimant to per- 

. formtherequisite amountof annual work on | 

his claim menders the same subject to reloca- 


Oi co seciga te eee token Seuaea ead tas 267 | 


In the notice posted on a,the book and 
page of the record should be. given of the 
‘location on which tbe official survey is made, 
and failure tocomply with this requirement 
will necessitate new notice.........--...-.. 504 

If not. properly descrihed in the survey, 
it is incumbent upon the Secretary, if the 
matter comes before him, to require a new 
survey, and new notice of application, and 
if during the period of republication an ad- 
verse Claiin is filed it is entitled to consider- 
ation...--....- LF bdietn tas agemacenns sea caewee 395 

The loeal officers may 5 properly refuse to 
accept and file an adverse claim tendéred out 
of office hours ou the sixtieth day of publi- 
cation; hut if such claim, so tendered, is 
acceptedand filed it must beregarded as filed 
ID DIM siscbck acer cusduwnws extedsdowewa cele 546 

The adverse prococdings ee tdel for in 
section 2025 R. 5 ., contemplate only suits 
. between adverse inineral clAim ants, and does 
not have in view adjudications respecting 
the character of land as between agricul- 
tural and mineral claimants...-...--------. 173 

In determining whether an adverse judi- 
cial proceeding has been instituted within 
the statutory period, the Department will 
not undertake to review an order of a court 
of competent jurisdiction recognizing the 

initiation of such proceedings witbin said 
period, while the suit so begun is pending 
- within said court...-.---- Giese punto aeae . 20 
A mineral claimant, who in his applica- 
tion temporarily excludes part of his claim — 
in conflict with an adverse agricultural en- 
try, does not thereby absolutely waive all 
claim to the land soexcluded, hut may there- 
after assert his right thereto, by way of 
' protest against the pr oof of the agricultural: _ 
entryman ...-----.----+--s-+---2e eee eee ee ~ 34 

A judicial award of the “tent of posses- 
sion toan adverse placer claimant as against 
a lode applicant does not preclude depart- 
mental inquiry on the allegation of the lode 
claimant that said placer claim, as subse- 
quently applied for, embraces known lodes, 
if such question was not in’issue befvre the 
court, nor determined by its judgment; but 
if such allegation of the lode claimant is 
sustained on such inquiry, he will be lim- 
ited to the land necessary tothe use and en- 
joyment of the lode ....--...-..+--2-.--2-+6 95 

A judicial determination that an adverse 
claimant is not entitled to possession is con- 
elusive upon the Department, irrespective 
of any reasons the court may have assigned 
Porites JUCeMEeNbs soe oe SoeN ewes wee aeons -o-. B95 
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A snguest apainst a mineral application, 
filed after the period of publication, will not 


_ be considered by the Department on appeal, 


unless itis shown that the protestant has 

an interest in the-ground involvéd, and that 

the law has not been coupler with by the 

ADVICE Disalve tesa letter fpeceeetepees Seuses, 69 
The final certificate of a mineral. entry 


 will.not he allowed to embrace the name of - 


one who. fails to show that he owned an’ 
interest in the claim at the date of applica- 
tion, or that subsequently, and prior to 
entry, he acquired such interest from A 
legal applicunt......-...-...---+---0.0.2-0-- 112 
The cancellation of a mineral entry does 
not in itself render the ground covered . 
thereby subject to relocation......-..--.-- ', 118 
A mineral entry canceled without notice 
to the entryman must he reinstated irre- ~ 
spective of any intervening adverse claim.. 113 
A lode location on a bed or ledge of lime- 
stone .is not authorized under the provisions 
of the mining laws .......-...:---..---- 3538, 395 . 
_ A placer applicant will not be allowed to — 
amend his application so as to embrace — 
therein veins or lodes discovered by others 
after the location of the placer claim,: but 
prior to the application therefor, and. not 
included in said appdostion as originally, 
SUDNILtbOd . 2he Fico tccdseeatecduaetbhewetays 95 
The discovery and location of a placer ~ 


_ establishes the right to the possession of 


the: superficial area within its boundaries 
for all purposes incident to the use and 
operation of the same as a placer; such 
location, however, does not give title. or 
rigbt of possession to lodes within its lim- 


its, or preclude the right of discovery and 
- location thereof by others.....- Wieudesdssce. DD. 


In the exercise of the right to make 
placer entry of building stone conferred by. - 


. section 1, act of August 4, 1892, a discovery 


preceding the entry is necessary, and no 

right attaches in favor of the entryman 

until he makes application to enter-..---...-. B22” 
Under the provisions of section 1, act of 

August 4, 1892, no rights are secured prior 

to application, and if at such time the lands 

are not: subject to entry the claim under 

said act must be rejected....---..------.--- 329 
Prior to the passage of the act of August 

4, 1892, there was no authority to locate and 

purchase lands chiefly valuable for building 

stone under the placer mining laws. (See 


also p. 516, of this volume) ...-.....----.--- B29 
Land containing petroleum is not for such 
reagon subject to entry as a pen cob somes we 222 
Notice. 


See Practice. 


Okiahoma Lands. 


See Town Lot, and Townsite. 
Presence within the Territory, after the 
act authorizing the President to open the . 
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2 Page. 
same to settlement, but prior to the procla- . 
mation issued thereunder, will not dis-: 
qualify the settler if he was notthen within | 
said Territory for the purpose of selecting | 
lands, and by his presence therein secured 
NO ACVANGIEO oc. ss oe ese dcevceneetessasess 63 
Entry within the Territory. durin f the pro- : 
hibited period by passing through the coun- 
try over a public highway does not operate... - 
to. disqualify an applicant for land within - 
the Sac and Fox COUN Lys. parece ecteadas 186 
A. person who at the hour of opening is— 
rightfully on reserved. land. within said 
* Territory. (the ‘‘ government acre”) is by | 
reason of such presence disqualified from 
making the run on the day of opening, but. 
» is not necessarily disqualified from, there- - 
after making entry of lands in,said Terri- 
tory if by his presence therein hesecured no - 
“advantage over others. ......---.-.-..0---+ 522 
By the proclamation of. the. President 
declaring the Cherokee Outlet open to settle-.. ; 
~ maent,-and. providing .regulations for the. : 
acquisition of settlement rights therein, a 
atrip of land one hundred feet in width 
immediately within the outer boundary of. . 
the entire tract then opened to settlement . 
was set apart for the occupancy of intend-. . 
ing settlers; and, if it he coneeded that the . 
Secretary .of. the Interior. could thereafter , 
modify said regulation, such action could 
only be. taken after the notice required -by - 
CHE. BUA soos sows tp ceeewiwnsis abi ca teens 533 
Persons making therun from the hundred- ao 
foot strip of land set apart for their. oceu- .. 
pancy are not disqualified as settlers by the | 
fact that in entering. thereon they, passed | 
over an adjacent Indian reservation. .../....533 
Under the statutes of Kansas the ownev-. ‘ 
ship of land is not divested by the execution 
of a mortgage thereon, hence a mortgagor | 
in that State cannot plead that by reason of - 
such mortgage he is not ‘‘seized in fee.’ of — 
the said land, and therefore is not disquali-. -. 
_ fied as a homesteader under section 20, act |: 
Of, May 2; 18902. facet cece SB niendavgut ents Ae 251 
A quitclaim deed of a small tract of land © 
to township authorities for ‘road purposes,” | 
executed: by one who previously owned one , 
hundred and.sixty acres, effectually divests.. . 
the grantor of title to the land-so conveyed, 
and he is consequently thereafter not: the.. 
owner of one hundred and sixty acres 
within the meaning of section 20, act. of : 
* MESSE Dy A BOs ieicas ee sada Wore chat Voeeana se. DOL 
' The: special provision in section 20, act. of 
. May 2,.1890, limiting the right of’ home- 
stead entry to persons not ‘seized in fee 
sim ple of one hundred and sixty acres, etc.,” 


_ is not repealed by the general provisions in 


section 5, act of March. 3,. 1891, amending Shits 

section 2289, R..8.--.--. Whetecasctile. wake ee 
‘A tax sale in the State of Kansas does not 

_ operate to:divest the original owner of ‘title :- 


INDEX, 
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- until a deed is made deunder; and, prior . 


> 


to such time, would therefore not relieve an © _ 


_entryman from the disqualification imposed — 
by section 20, act of May 2, 1890, upon per- ~ 


sons who are ‘‘seizéd in fee simple'of one 
hundred and sixty acres of Tend aie aseews 5d 


Offering... 


Withdrawal of “offered u laqas abronetas 


| the offering and brings them within the cat- .: 


egory of ‘“‘unotfered” lands .-.-- ened ‘412 


Patent. 


Thé inadvértent i issuance of a, on an entry 


that is in partial contlict with a prior entry . 


deprives the Department of further juris- 
diction over the tract in controversy ; ‘and — 
a final certificate therefor, subsequently < 
issued on the earlier entry, must be can- 
celed, though the original éntry’0 on 1 which 


- Temain of record ieesweis Ge etaianveany couse e - 185 


Certification under tlie railroad grant of 
June 3, 1856, equivalent 1 ae ee 310 
Certification under the’ act of Angust 2 


1854, is of no effect if the land was in fact 
excepted from the graiit ..... ee eh 460 


Section 2448; Revised Statutes), is “applica: 
ble only where the right to, exists ‘in the © 
entryman at the time of his death..-..... 1. 457 

The Department may properly direct the ~ 


cancellation of the record of an incomplete, 
‘that was ‘in fact never’ issued, but was en- 


tered ot record through mistake.....--..- . 588 


Payment, 


*The tender of proof and, is an act that 
may .be invoked by the claimant for his pro- ; 
tection, but can not be used by a contestant - 
to defeat the operation of the act of July . 


26, 1994, extending the time for proof and 


payment; nor will an intervening contest, 
resting alone on the cbarge of failure Lo. 
make proof and payment within the statu-. 
tory period, have such effect ....-...------. 248 
The purchase price of land to the receiver . 


before the acceptance of final proof is at . 


the risk of the purchaser .....-....-..--- ~. 282 
The act. of July 26, 1894, extended the . 
time on desert entries for making proof and, 


_- for one year beyond the time at which the . 


same were due, or would thereafter become _ 
due under the law as then existing. Said . 
act is not limited. to entries alone whieh. 
were alive.at that date, butis also applica- . 
ble to entries which remained of record at _ 
the date of its passage ....-.-----.--------- 293 
The joint resolution of September 30, 1890,- . ~ 
with respect to the extension of time for,. 
is. not applicable to a commuted homestead 


An extension of time in which to make, 
on a commuted homestead. entry is not , 
authorized by the joint resolution of Sep-:— 


‘tember 30, 1890, nor. by the act of ony 26, 


ert ee ee ee ee eK te 


* or ‘‘restrictivye,’’ in the second line on p. 249 read retr Seas, 


can not be validated. by a subsequent joint = | 
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.. The right to intervene and be hosed on, 
-. may be properly accorded a protestant who. 


‘not.object tothe SOVICE.f6 28 ee 


““SuUTNCIONt SOLVICE.. scenes cccewweectentess = 


The receiver, acting alone, ‘has no an-. 
thority to dismiss a contest, and such action ~ 


notice thereof from the register and receiver. 


AMENDMENT. 


Right of, when allowable, ‘not defeated by 


_ intervening contest wena nee ee een ene tenes 55 


The right to amend an affidavit of contest 
should be recopnized where 1 no new ground 
of attack is introduced thereby. aesee or 


APPEAL. . “i | 

Will not lie from the action. of fie Oia : 
missioner in canceling an entry-under direc- 
tions issued in a departmental decision unan 
has become final.:...- Sag Meee ue vGk bain dines 


shows aly antencetd in; the subject-matter of a. - 
contest.....-2 225-222 ewan uceaens een cee ole 
Sbould.not be. dismissed on. account ‘of: . 
insuflicient proof ‘of. the service of notice 
thereof, without opportunity given to show. .. 


that the service was in fact. duly made; 


where the adverse party appears eae eee 

529 
A motion to dismiss an, taken. from an, 

action Jying within the. discretion of the. 


- Commissioner will not: be considered where 


the appeal has-been duly allowed, and the — 
case presents a new ameouan for cepart: 
mental adjudication. .-.-..........-----2.-- 

Notico of, served upon a dul¥ recognized: 
agent of a railroad company is a PUREE, and . 


On appeal from the denial of : an aqipliogs 
tion to contest an entry the appellant is not « ° 
required to serve the entryman.: bila notice ., 


Failure to, in time can not be. excused on... 
the ground that in the notice of the decision a 


the period accorded for appeal was errone- 


ously stated as thirty instead of sixty days,:°. 
where the appellant has: had the benefit of. | 
the full period, and the adverse party. takes . 
no advantage through said-error..-.---..-.. 

In a case decided by the local office where. 


--one of the parties affected adversely fails to,. - 


but another party thereto does, the whole 
case comes before the General Land Office 
for disposition on its merits, and not under | 


rule 48 of practice ..-...-.-.6.00c 622s ec eee ee. 562 | 


During the- pendency of, the local. office - 
has no authority to allow contest proceed. 
ings against the lands: poled: Jets seeseecun 


CoOstTs. ne a 
A- contestant who seeks. to secure the — 
right of entry solely on the ground of prior- a 


__ity of settlement i is not required to pay the, - . 
~ incurred by’ other parties to the suit.-... 2. 251 


25 .| 
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the entryman therewith...-...-..-.. 
_In the, of contest issued by the local office 


 ORDERARING (2 So tore 





- The transfer of a ease, during the hear in gf 





REVIEW. 


“ motion for, for the purpose of supplring - 
ease ag presented in the first instance-..--. 
Bvidence submitted under a second. con-, 


test allowed before the final disposition of | 


a motion for, of the decision rendered : in the « 


Preem: ptio th 


character, and made with the knowledge of 


been illowed for ‘‘ known” mineral land... 


prior to said peneus and residence as required 


. of'a part of the land embraced within his: 


pre -emption a a ene ee ae 


Price of Land. 
See Public Land. 


Private Claim. 


beneficiary, that all the requirements of said 


including the relinquishment of the lands 


Rule 114, amended ....--.--.-6/..2--0----4 


Rule 114, amended ...2..-2-2-0.2-00-0-0-- A 
Affidavits should not be submitte-1 with a- oe 


facts that should have formed a part of the. 


prior. CORO Shec5 6 sea ee nan oe fo aseiacse x 


‘filing, thereby abandons all right under his ~~ 
539 


eh Age 


INDEX: 0 
oe Page. 
Practice. as | = | Novice. 
See Rules of, Cited. and. Construed. - . ! See appeal: 
‘page XXI. a? Ss Of an order-revoking the suspension of an | 
Revised rules of...---:-...2-.--- eetnceaG0e entry must be definite in its terms to charge: : 


240 


the charges as laid in the information need 7 
not be set out in the language of the inform- °° 
ant; it is sufficient if the grounds and pur: .°. 
pose of the contest are stated briefly....-.- 


from one townsite hoard. to another js no .. 

ground for a, where all the testimony is re-.. 
-duced to writing and. before the e pope that - 

rendered judgment Spacing weap ceeeererceeas | 


the first can not be considered in support of , 


An eutr y, covering land that is mineral i in’ 


prior mineral’ locations’ ‘thereon, and of the ° 
fact that the land was at such time. regarded 2 
by many in the vicinity as valuable for the” 
| minéral. theréin, must_be canceled as having * 


35 


In the case of a filing made after the re-- _ 
peal of the pre-emption law the burden of © 
proof rests with the pre-emptor; as against ” 
‘an‘ adverse claimant; to show’ ‘settlement: 


“989 
A pre-emptor who makes homestead pater : 


Be 


A patent having issued to the beneficiary Ee 
in accordanee withthe terms of the special: . 
act of July 2,1836, on application and pay: + 
ment for the Jand embraced therein, a con- °° 
clusive presumption arises, as against a 
contrary claim on the part of the heir of said — 


act were complied with by said beneficiary, 


specified in said act,a condition on which | 
said ‘act was dependent for its bperative : 
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On the disallowance of, and direction giv- 


eu for the disposition of pending claims 


under the public land laws, due opportunity 
to be heard should be accorded such claim- 


By the terms of section 14, act of March 3, 
~ 1891, a claim of ownership, asserted under a 
Mexican, can not be considered as against a 
homestead entry on which final certificate 
has issued prior to the confirmation of said 


Private Eutry. 


The actof April 7, 1896, providing for the | 


reinstatement and confirmation of certain, 
on condition that such action sbould only 


be taken in the absence of intervening ad-- 


‘verse claims, contemplated, by such excep- 


tion, valid adverse claims, and inquiry as to 


the character of .apparent.adverse claims 
may therefore be properly made on applica- 
tion for action under said epetrte sees a 


Protest. 


' Filed by a State against. the allowance of 


an entry should be corroborated in accord. 
ance with the rules of epee ine House ewe 313 


Protestant. 
‘Who shows interest. is entitled to inter- 
vene and be heard on appeal .-.-.-.-.-..--.- 


Public Lamd.— 


Lands within an abandoned military res- 


ervation subject to disposition under the 
act of August 23, 1894, belonging to the 


single minimum class, must be sold at $1. 25 


per acre, though appr aised at a less figure. . 

Discretionary authority of the Secretary 
in fixing price of, under special statute 
‘must be presumed to have been exercised 
with full kuowledge of the true status of 
TAO MNO: Sane e een Lestennceengence ss 

The act of March 8, 1877, did not reduce 
the price of desert land within the limits of 
railroad grants to single minimum; nor did 
the amendatury act of Mareh 3, 1891, operate 
to reduce the price of such lands embraced 
within entries under the original act, but 
on which final proof had not been submitted 
at the passage of the amendatory act...-.- 

By the act of Mareh 3, 1891, amendatory 
of the act of March 3, 1877, the price of ali . 
desert lands entered under the amended 
law is fixed at one dollar and twenty-five 
CONS POL ACTS 22h oeicee se ccs see aeuew eee. 


Railroad Grant. 
See Railroad Lands; ‘Wagon Road Grant. 
GENERALLY. 
Woherelands have been erroneously award- 
ed to a railroad company by decision of the 
General Land Office, the Secretary of the 
Interior may review such activn without re- 


gard to the manner in which the matter is 


_ brought before him..-.......---..-.- ee 


The arr agement between the Northern 
Pacific, and the Lake Superior and Missis- 
Sippl companies with respect to the latter . 
company’s..line of road from 'Thomson’s 
Junction to Duluth, was such a. consolida- 
tion as.was contemplated by the grant to 
the former company, by which said com- 
pany efiected its connection with Lake Su- 
perior, and thereby fixed the eastern termi- 
nus of its grantat Duluth.......--.-....-4- 

In the adjustment of the grant to the . 
Northern Pacific betweeu-Chomson’s Junc- 
tion and Duluth the Jand covered by the 


_ prior grant to the Lake Superior company _ 


must be deducted, so that between said 
points the Northern Pacific company will 
take only the granted lands within the lat- 
eral limits of its own grant, which fall out- 
side the limits of the former grant, and will 
be entitled to. indemnity only for losses sus-. 
tained outside the limits of the former grant. 
The terminal line of the Northern Pacific 
grant at Duluth must be fixed at right an- 
gles to the last section of twenty-five miles 
of the road. - 
All atlecubns by the Northern Pacific 
company of lands east of the terminus es- 


ee ee ee 


tablished at Duluth shonld be canceled.... 428 


The joint resolution of May 31, 1870, desig- 
nated Portland as the point of connection — 
between the branch line as provided for in- 


the grant of 1864, and the extensiun to Pu- 


get Sound authorized by said joint resolu- 
tion, and it follows, that in the establish- 
ment of a terminal line between the lands 
granted by said joint resolution, and those 
of a prior grant forfeited by the act of Sep- 
tember 29, 1890, said line should be drawn 
through Portland «5 vee<s ces te Seti alintad es 
To the State of Iowa by the acts of May 
15, 1856, and June 2, 1864, is a grant in place, 
the extent of which is determined by the 
location under the original: graut, and the 
amount of lands earned thereunder ascer- 
tained by the road constructed westof Cedar 
Rapids, with the additional right to satisfy 
deficieneies by resorting to ev eu-numbered - 
sections within the six-mile limits, and both 
even and odd within the filteen-mile limits, 
and if there is still a deficiency to resort to 
the even and odd sections along the modi- 
fied line within twenty miles thereof. ....:- 
The,stains of lands withdrawn forindem- - 
nity purposes under the grant. of 1856, for 
the benefit of the Omaha company, and af- 
terwards falling withiu the primary limits: 
of the grant of 1864, to the Wisconsin Cen- 
tral, was changed hy operation of the latter 
grant, and definite location thereunder, 
from lands reserved for indemnity purposes, 
to: granted lands, and, on the failure of the 


latter company to constructits road opposite 


gaid lands, the grant therefor was forfeited, 
and the title restored to the United States... 


INDEX, 
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Made. by the. act of. March. 3,1871, did not tler had prior thereto exhausted ‘his rights = 
take effect until the relinquishment pro- under the settlement laws.---........------ . 381 


vided for therein was duly filed. and ac- 

cepted by the Secretary of the Interior. 408, 541 
An entry of land embraced within the act 

of May 6, 1870, granting certain lands fora . 

‘common terminus of the. Central apd Union © 

Pacific Railroad Companies, may be per- 

mitted to stand as against the protest of one 

of said companies, it appearing from the 

status of lands covered by said act that the 

purposes of the grant made pherehy can not 

be accomplished ........---- 2-2 ee cee enw cee 326 
The certification off land under a,in ae. . 

cordance with the provisions of the act of 

August 3,.1854, is of no operative effect if 


the land in fact was excepted fromthe graut 348 | 


By the certification of lands under the grant 
- of sJune 3,.1856,:they are as fully separated 
from the public domain and removed from 
departmental control as though patent had 
ISSUGM CHOVELOM: ian. s:5 ew tee wad este ene eines 310 


Lanpbs EXCEPTED. 

Land embraced within a pre-emption filing +. 
at the date of a railroad grant is excepted 
from the operation of the grant ...-...----.- 588 

“An wnceanceled pre-emption filing of record 
at the date when a, becomes effective excepts 
the land covered thereby frum the operation 
ofthe grant, even though at such time the 
statutory life of the filing has expired..-.--- 15 

A pre-emptor who makes homestead entry 
of a part of the land embraced within his 
filing thereby abandons all right under his 
pre-emption claim,and thoigh the filing may 
not, at such time, be canceled, itis thereafter 
not evidence of the existence of a pre-cmp- 
tion.claim,-and will not defeat the-operation.. 
of a,as tothe tractnot included in the home- 
Sten G01 ree sensed eisclewt.eesadedaeseane 539 

Land embraced’ within the notification of a 
donation claim at the date of the grant and | 
the definite location of the road is excepted _ 
froin the operation of said grant, though . 
claims of such character are not specifically 


u 


named in the excepting clause-....-...---.- 569 


Land embraced within an uiicanceled dona- 
tion notification is excepted thereby from the 


operation of a, on definite location.-....--.- 392 


An application to enter, erroneously fre- 
jected and pending on appeal, serves to defeat 
a railroad grant on detinite location as to the | 


land covered thereby ....-....-... -...--«-- 433 |. 


The occupancy of a tract in connection 
with land covered by an original homestead 
entry, with a view to establishing a claim 
thereto,.as.an.addi tional homestead, excepts . 
- the tract so occupied from the operation of a 


- vailroad grant on definite location .....--... 381 - 


A claim of occupancy and settlement is 
not effective as against a, if the claimant is - 
uot a qualitied settler...........---2----2----- 436 

A settlement right, set up as against a, is 
_ ineffective if it appears that the alleged set- 


A. settlementon public laud with intent to 
appropriate the same under the desert land 
law does not operate to except she jand from 
PhewHect OF tassecniwassxseassavdevisestaers 247 

The joint resolution of May 31, 1870, was’ 
in the nature of anew grant, and only such — 


~ lands as were in acondition to pass under the 


terms of the granttothe company, at the date 

of the passage of said resolution, were in- 

tended to be granted thereby........- aeuwnt 445 
In determining what lands were passed to - 


the altered main, or branch line, as provided 


for by the joint resolution of M ay 31, 1870, 
said resolution must be considered as in the 
nature of a new grant, and that. only such 


lands as were public lands at the date of the 
- passage-of: said resolution-were' intended: ‘to 


be granted thereby ....:.-------..---- Reeee . 265 

INDEMNITY. | 
An indemnity selection inust fail in. the ~ 

absence of a valid basis therefor.....-- aoe. DAD - 


‘In the case of an indemnity selection list 
where the losses are not arranged tract for 
tract, and a tractis included therein that is _ 
in fact not lost to the grant, any applicant 
for a tract embraced witiin said list is en- 
titled to claim that the failure in the loss as- 
signed relates to his tract.-.... Seiesies seees 380 

In the rearrangement of specifications of. 
loss in bulk, so as to show a specitic loss 


-for each tract selected, the correction of a 


clerieai error in the description of a tract in- 
cluded in the original assignment of losses, 
will not. be regarded as the substitution of a 
new basis in support of the list. nor-be held 
to-invalidate sich:list as against:the subsc- : 


., quent acquisition of adverse rights.....---- 324. 


In the rearrangement of an indemnity list, 
under the directions issued in the La Bar 
case, it is not essential that the rearranged © 
list should be signed by the selecting agent 
OF the COMPANY, 24 ce eee eaas cee eecaden " 552 

A railroad company is entitled to six 
months from date of actual notice of the 
order issued under the La Bar casein which 
to file rearranged indemnity lists .......-.. 552 

. A list of indeinnity selections in which 
due specifications of loss are assigned, 
should not be rejected on account of the 
company’s failnre to designate losses for 
prior selections, as required by the circular 
of August 4, 1885, but should be suspended 


. awaiting compliance with said requirement; 


and a list so tiled operates to protect the 
right. of .the. company: from. the. date.. of’ its 
presentation -.---.-------+----- 2 fee ee eer eee 489 
Indemnity selections of the Northern Pa- 7 
citic resting on alleged losses castof Superior 
City, regular arid legal under the existing 
construction of the grant at the time when 
made, should be protected under the changed 
construction of the grant, with due oppor: 


620 
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tunity. is assign new bases, as Bennet in- - A desert land ee made prior to the re- - 
tervening adverse claims....--....--+------ 351 | ceipt of notice of withdrawal at the local 


Between Thomson and the city of Duluth’ ¢ 
- the Northern Pacific company will not bé. 
‘entitled to indemnity for any lands to which 
_ the Lake Superior and Mississippi company 


office, by an actual settler, is protected under’ 


_ the provisions of: section 1, and the operation 


may have beén entitled under its grant.... 428 | 


Priority of selection determines the right , 
as to odd-numbered sections within the over- 
lapping indemnity limits of the St. Paul, 
Minneapolis and Manitoba Ry. Co., St. Vin- 

 eent Extension; and the Northern Pacific’ 
R. 2. Co., and not within the withdrawal 
on general route of the latter company..... 454 

The odd-numbered sections within the — 
limits of the YakimaIndian Reservation did _ 
not pass under the grant to the Northern | 
Pacific company, and afford legal bases for . 


indemnity sclections by the company ---22- 548 


. ‘The occupancy of land for the sole pur- 
pose of speculating in the improvements 
thereon does not eonstitute a bona jide’set- - 
tlement that will except the pou from in- — 

~ demnity : SCIGCLION Sac. 560 de ckSaecscuaswee- 1. 548 

Improvement of land under the timber-cul- : 
ture law will not operate to exclude thesame - 
from indemnity selection. .....-..---:------ Rack 

In a case between an, ppelicant for the ~ 
riglit of entry, and a company, claiming un- . 
der‘an indemnity selection, where the appli- 

- cation is. rejected on acconnt of conflict with - 
the selection, and the appeal from such action 
is: dismissed for want of regularity by the 

Commissi oner, who in the same deeision -- 
holds the selection inv ralid, the right of the . 
applieant should be considered when final 
action is taken on the selection-...---.--.-- 513 


WITHDRAWAL. 
On general route for- the. branch line of: the 
‘Northern Pacific road did not operate to re- 
serve lands for the benefit of the main line. 6 
An executive withdrawal for indennity — 
purposes is in violation of the terms im- | 
.- posed in the grant of July 27, 1866, and is 
without effect except as notice of the limits 
within which the company would beentitled 
to select indemnity..---..---------..-...--- 500 
.  Norights are acquired a as against a, by a 
’ homestead entry of lands theretufore with- ° 
drawn for the benefit of such grant....../. 161 
Acy or Junn 22, 1874. : 
For earned lands: relinquished under the. . 
act of June 22, 1874, the company acquires a 
vested right to select indemnity therefor, . 
anywhere within the limits of the grant, 
and subsequent legislation, forfeiting the.. 
grant to the extent of unconstructed road, 
will not limit said right of selection to the - 
lands unaffected by the forfeiture..-....... 565 


Acr oF APRIL 21, 1876. 

A settlement right, acquired prior to the 
receipt of notice at the local office of the | 
withdrawal on definite location, is within 
the protective provisions of section 1, act 
of April 21, 1876.-.-.-.-....-.--eee ene nee ues 6 


of the statute is not defeated ; in-such case by 
the fact that the entry was made after the 
passage of, the aét....2..-2.2...--2--2--enee 436 
The provisions of section 1 protect a home- | 
‘stead settlement right acquired within tbe ‘: 
limits of a railroad: grant prior to the time 
when the notice of withdrawal is received , 
at the local office. .....----.22.2.22e ceeenes 435. 
The confirmation of entries nnder section - 
“Lis ‘solely for the benefit’ of the individual 
‘claimant, conditioned upou his compliance 
with law, and was not intended to confirm — 
the entry absolutely as against the right of*- 
the company so as to except the land from 


the grant in favor of any other. séttler--... 115 
SECTION 7, ACT OF SEPTEMBER 29, h 
1890. | 


The completion of the Gulf and Ship Island - 
road entitles the eom pany to select indemni- 
ty, for lands: relinquished, anyw here within 
the indemnity limits of the grant. . 


Railroad Lands. 


On the judicial vacation of a patent issued 
under a railroad grant, the Secretary of the | 
Interior may lawfully fix a day when the | 

__ lands embraced in such decree shall be open , 


» OVOND Yaw oecueett ous asuecedeee et Sata ee ees 407 


The operation of theremedial act of August 
5, 1892, as to an entry that falls within the 
terms of said act at the date. of its passage, 
-is not defeated by a subsequent relinguish- . 


ment of the ONIDy ecs4 6 cerea seven ee tah Boe 


An indemnity selection, made for the pro- - 
tection of one whose claim under the public | 
land laws has. been. rejected on account of ;. 
the railroad grant, and whois consequently _ 
seeking title through the company, oper- | 
ates to reserve the land, while subsisting, . 
from other disposition, and -if finally can-. 
celed, the occupant of the land under the. . 
company’s license is entitled to the right of ° 
purchase under the act of January 13, 1881, 


if otherwise within its terms..........--.-. 468 


AcT oF Marcu 3, 1887, 
See Wagon Road Grant. 
The right of a. purchaser from a railroad = 
company to perfect title under. section 4 7 
may be exercised without regard to whether | 
his purchase was made before or'after the — 
passage of said act, if it was made it good 
_ faith,.and before the land-was- held. to-be ex- , 
cepted from the grant ....2....2......---20- 108 
An application for a patent under section _ 
4, to lands erroneously certified. on account ~ 
of arailroad grant must be denied, where: 
the want of good faith, both on the part of. 
the original purchaser and the subsequent 
transferees WAPDATEM see csadaueus esesd -- 288 
The agreement of a transferee of tlie Mo-" 
bile and Girard R. R. Co. to accept under 


----. 566 
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section 8, act of Septemher 29, 1890,'a: pro 
rata share of the lands earned by said com- 

pany, and the consummation of such agreé- 

. ment, do not operate as a waiver of the right - 

~ of said transferee to subsequently apply for 
‘relief under sectiun 4, as to lands purchased _ 
from said company but not secured through | 

said pro rata adjustment..-..--.---..------ 288 
A. congressional forfeiture of, for failure 
to construet thé road, i; also, in effect, a dec- 

_ Jaration by Congress that certified lands so 

” forfeited were “erroneously certified,” and 

. the Department will not question such dee- 
laratiou in construing the provisions of sec- 


_ A forfeiture of the unearned Innis within 
a a grant requires an adjustment of the grant . 
‘in ordér to determine what lands were re- 
stored to the public domain by the act of 
forfeiture, and the determination of such 
 matteris an ‘ ‘adjustment ” within themean- | 
‘ing of section 4. .......-.. ere ee ae reer Pear 310 
An application for the ae of purchase 
under section 5 may be entertained at, any 
time after it is ascertained that the land in-. 
. volved is oxeepted from the grant, and with- 
out waiting for the final adjustment of the . 
Brine eraint 0. se.cssabe coves cuescete wehbe 508 
The purpose of section 5 was to protect 
all persons who had. parted with a valuable 
consideration, whether in money or other 
property, in payment for lands to which the 
, company cowd give no valid fitho. e224 sce 301 
Lands sold to purchasers in good faith as 
part of arailroad grant, but in fact excepted 
from the operation thereof, are within the 
purview of said section 5..-..--- i newan deve ee 508 
The right of purchase accorded by section _ 
2385 extends to indemnity lands as well as those - 
within the primary limits, and this is true of 
lands which at the date of. purchase from. 
. the company had not been selected, as- well 
as. of those which had...--...----....---+-- 508 
The right of purchase under section 5 is 
limited to ‘‘the numbered sections pre- 
scribed in the grant,’’ and therefore can not 
be exercised to secure title to even numbered 
sections selected under the indemnity pro- 
visions of the act of June 22, 1874.......--. 387 
The fact that a purchaser from a railroad 
company does not, prior to his purchase, ex- 
amine the records of the Land Department - 
jn order to ascertain the character of the 
'. company’s title; is not sufficient to defeat 
his right of purchase, under section 5, as 2 
‘* bona fide purchaser”’...-... eis hts Ceca create 508 
The good faith of a purchaser from arail- | 
road company is not affected by the fact — 
that he is a stockholder therein, nor by the- 
further fact that he gave preferred stock of 
the. company in exchange for the land.. 301, 508 
The right of a purchaser from a railroad 
company to acquire title under the provi- 
*. sions. of, section 5 is notin, any degree de- 
pendent upon the good faith of the com- 


tT 
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pany in making the sale. “The question, of 
good faith in-the transaction relates Solely . 
to,the purchaser’s connection therewith... 301 
The fact that a transfer from the company” ” 
is by quitclaim deed can not of itself affect. 
the right of purchase under said section 5; 


nor will the speculative value of the land ' 
he considered in determining the bonafides of 


the purchaser, especially where such point . 
is raised by a stranger to the original trans- 
DOMON asic isior Sacewuwene ee ieee ee eene ete s 216 
On application to pertect title, under sec- 
tion 5, to land excepted from a railroad 
graut by pre-emption tilings, thé good faith 
of the*applicant’s' purelrase from the com- 
pany is not inpugned by the fact that prior 
to said purchase he had been register of the ._ 
land district in which the lands were sit- — 
uated, and must.therefore. have known that . 
said lands were excepted from the grant by 
said filings, where it appea''s that during 
said period the Department did notrecog- —- 


_ nize.a filing as sufficient to work an’ excep- 


TOD i niveve eH seeteeuee ct areeecuvdades es oeee 216 
The right of a purchaser. from a railroad. 
company to perfect: title under section 5, 


- where the title of the company fails, takes _ 


precedence over a subsequent adverse tim. 


- ber culture application...---.-..2...2.-.--. 543 


The right of purchase under said section 


5 is not affected by a settlement claim initi- . 
_ ated after the passage of said uct........-. 216 


: The successful contestant of an entry ac- 
quires no preference right that can prevail 


as. against the right of a boua fide pir. 


chaser under section 5.......-22-./.-.------ 508 
A settler who successfully contests the. 

adverse claim of a railroad company by 

showing that the land was, in fact, excepted 


. from the grant does not thereby acquire a 
“right of entry as against the privilege of . 


a prior bona fide purchaser from the com- 


- pany, who is in open possession of the land, 


to perfect title under section Dials ees sseee- 180 


Act or SEPTEMBER 29, 1890. 


Lands restored to the public domain by 
the, are subject to settlement from the date 


_of the passage of said act-...--. ae en 58, 346 


The right to purchase lands forfeited by - 
the, and the acts amendatory thereof, is 
secured to persons thereto entitled between " 
thé dates of September 29, 1890, and Janu. . 
ary 1, 1897, and no adverse claim can attach ; 


_ between said dates ...... BO conte ste Do aad 435 


Unéer the provisions of the snenantory - 
act of January 23, 1896, an applicant for the 


right of purchase, nacorded by section 3;'to : 


settlers who have gone upon railroad lands : 
with a view to purchasing the same from .. 


- the company is not required to show actual | 


residence, if he ‘has enclosed. and cultivated 


- the land applied for..2...-2.2-0/...0002--8- ~ +26 


Forfeited by the, is subject to- eaiol in- 
demnity selection en wes ese ces edetscedwenes 423 
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Acr oF Marci 2, 1896. | 

Where the title of a purchaser of lands 
_ excepted from a railroad grant is confirmed 
by the, demand should be made upon the 
company for the minimnm government 
price of the land, with a view to judicial 


pr oceedings for the recovery of the value » 


thereof as contemplated by said act........ 445 
If it appears, on answer to a demand for 
reconveyance of lands excepted from a rail- 
road grant, that the title of & purchaser 
thereof is confirmed by, proceedings should 
then be instituted for the recovery of the 
value of the land. Mad snit ee udnae Renae ea ONE 


Rehearing. 
See Practice. 


 Relinquishment. 


. Takes effect when it is filed in the local 
office and operates eo instantito release the 
land from the effect of the tiling or entry. 
The subsequent notation of the relinquish- 
ment on the records of the General Land 
- Office is merely a clerical act...-.-.....-.-- 492 
The rule that a, executed after final proof 
and after sale of the Jand, is invalidcan not 
be invoked on behalf of one who fails to 
show, under oath, any interest in the land, 
or that the entryman in fact had complied 
With the law 2 ..cccendee detec alec ees enc 28 
In the State of Kansas the father and 
‘ mother inherit jointly the estate of a son 
who dies intestate, leaving no wife nor issue, 
and it therefore follows in the case of a 
timber culture entryman who thus dies, hav- 
ing an entry in said State, that if the father 
subsequently dies before the entry is car- 
ried to patent a valid relinquishment of said 
entry can not be executed, except by the 
joint action of the mother and the heirs of 
the deceased father........----.-----+------ 297 
An instrument executed by a homestead 
entryman purporting to waive all claim to 
any mineral land embraced within his en- 
try, but whieh does not in terms surrender 
any specific legal subdivision, and was evi- 
dently not intended as an abandonment of 
any specific tract, should not be regarded 


Repayment. 

A desert land entry made in good faith 
under the general act of 1877 by one who 
has theretofore had the benefit of the spe- 

‘cial act of 1875 is an entry ‘erroneously . 

- allowed,” and repayment of the money paid 

thereon may be properly allowed..--........ 61 
In case of an entry that is ‘‘erroneously 

allowed’? for land not subject thereto, and ~ 

canceled for that reason, may be granted 

without inquiry as to.the truth or falsity of 


Tho Anal ProGl nus cesccrweaet is sosezeckesees 137 


The Secretary, by virtue of the discre- 
tionary authority conferred by the act of 
June 8,-1872, having fixed the price of the 
-- lands therein referred to at two dollars and 


Page. | 
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fifty cents per acre, and-such price having 
been paid, it will not be held, on application 
for, that the discretion of the Seer etary was 
exercised. under a mistake as to the true 
status of said lands.......--....-+-..------ 151 

The payment of the purchase price of land 


to the receiver before the acceptance of final 


proof is at the risk of the purchaser, and if 
said proof is rejected and the receiver fails 
to account for the money so paid, the right 


- to, from the government cau not be recog- 


TU AOUL eitiecretcle bea aly ye te Gass ire ea ye aed 282 
An entry made during the penten cy of an 

appeal involving the land is ‘erroneously | 

allowed,” and the purchase money should 

be repaid, if the entr yin question cun not be 

CONTTINGE: pucandedas curds cum, se sha beeen sae 414. 
The purchaser of lands at a tax sale, ata 

time when the legal title thereto is in the 

United States, does not occupy the status of 

an assignee of the entryman under the stat-- 

utory provisions with respect to........-.. 555 
The return of purchase money, in case of 

an entry erroneously allowed and canceled, 


may be made on the application of one who 


shows a partial interest, according to the 
proportion of his interest............-..-.-- 249 


HMeservation. 


Lands within an abandoned military, sub- 
ject to disposition under the act of August 
23, 1894, belonging to the single minimum 
class, must be sold at #1.25 per acre, though 
appraised at a less figure.......- A re - 14 
Itis within the scope of Executive author- 
ity to reduce the area of a military, created 
by Executive order, so as to exclude lands 
on which improvements had been made 
prior to the establishment of said reserva- 
WOE setae area eee aisie cea ites eee bet es 185 
The act of July 5, 1884, providing for the 
disposition of abandoned military, is not 
applicable to a, restored to the public do- 
main prior to the passage thereof, and as 
section 4 of said act repeals the act of Au- 
gust 18, 1856, with respect to such reserva- _ 
tions in the State of Florida, it follows that 
in case of a, in said State, that is restored to 
the public domain prior to the act of 1884, 


and to which no rights had arisen under the 
repealed statute, there was no authority for 
- the disposal thereof until the enactment of 


August 23, 1894, and that said act, and the 
amendatory act of February 15, 1895, must 
now govern the disposition of said lands... 237 

Section 5, act of July 5, 1884, providing 
for the disposition of abandoned military, 


may be properly construed in connection 


with the act of August 4, 1892, to warrant 
the allowance of a placer application’ for - 
land containing building stone, in accord- 


ance with the latter act....- irate ee aon ee 516 


Abandoned military, instructions “ap. 
proved December 24, 1896, with respect to 
Fort Crittenden. 22.26 s ese ce cee Geese 567 


INDEX. 
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Reservoir Lands. 

A pre-emption filing made subject to a 
withdrawal under the arid land act of Octo- 
ber 2, 1888, that is awaiting action by Con- — 
gress, may be suspended until such action © 
is taken weal ties pee denotytateeateecnas acces 483 


Residence. : 

In the case of an attack upon a home- 
stead entry, based on alleged priority of. 
settlement, it is incumbent upon the con- 
- testant to show that his acts of settlement 
were followed by the establishment of,.on 
the land to the exclusion of a home élse- 


where....-- neater dna sie Sa es eet a goa ag Le 87. 


Is not required on the part of a widow for 
. the maintenance of her rights under an 
uncompleted homestead entry of her de- 
ceased husband, if she cultivates and im- 


proves the land. ..s5cc cents eek enttousuewess 158 | 


A homestead applicant is not required to 
establish, prior to the allowance of his ap- 
plication Se een per ee re eee re “ATS 

The rule that a postmaster will not be 
heard to claim, outside of the delivery of his 
oflice is not applicable where it appears that 
such officer’s resignation has been received — 
by the Post-Office Department prior to the 
date of his settlement....2-..----....---2ee 480 

On a proper showing a second year’s 
_ leave of absence may be granted without . 
requiring an intervening period of personal 


presence on the land......---.2--0..20.200+- 200. 


Where an application for leave of ah- 
_ sence is wrongfully denied, and afterwards : 
allowed on appeal, the applicant will be pro- 
tected as to any absence during the period 


covered by the application..........-..--.- 200 . 


Hes Judicatz. | 
The doctrine of, will not prevenf depart- 
- mental action where such course is the only - 
one by which substantial justice can be 
‘secured and the subject-matter remains 
within the jurisdiction of the Department. 216 
, A decision of the Department directing a 
hearing ou an application for survey, in - ° 
which the doctrine of riparian ownershipis © 
considered and held not applicable, brings 
such question within the rule of, and the © 
Department will not thereafter consider the 
same in the disposition of the case on the | 
- facts submitted at the hearing-.........-.. 430 
An application to enter properly rejected _ 
by final decision of the Department under - 
the ruliugs then in force is, and can not be 
- reinstated with a view to action under a 
changed construction of the law....-..-.--. 452 
‘A decision of the supreme courth in which. 
a departmental construction of a statute is 
held erroneous does not warrant the De- 
partment in vacating and reversing final 
decisions rendered in nocorimes with such 
CONSUWUCHON :.:.6.6esce ences sckesewie eoieeaes 455 
The doctrine of, as between ithe parties to. 
@ controversy, will not prevent the govern- 
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ment from cancelling an entry where it is 
appirent that it can not be perfected with- 
out perjury on the part of the entryman... 514 


Review. 


Sce. Practice. 


Revised Seacuies: 


See Tables of, 
page XXxI. 


Cited and Construed, 


Right of Way. 


A: right of way under the aia of March 3, 


1875, is fully protected by the terms of the © 


act as against subsequent adverse rights, 
and a reservation of such right of way, in 
final certificates and patents. issued for’ 
lands traversed thereby, is therefore not — 
necessary, and should not be inserted....-. 67 
The provisions of the act of March 3, 
1891, conferring, privileges for irrigation 


‘purposes over the public domain and reser-: 
vations of the United States, do not con- 


template the allowance of such rights over 

lands reserved, by the government for res- 

ervoir siteS...-....-.......- bianca eee 275 
Cirenlar of November 27, 1896, with re-. 

spect to reservations of, in final certificates 

ANG PAlenis cane ce veeneresscedoateseteaceae A58 
Regulations of December 23, 1896, con- 

cerning, under the act of J. anuary 21, 1895. 519 | 


River. 


See Survey, 


School Lands, 


Land known to contain coal prior to the 
admission of the State to the Union is ex- 


cepted from the operation of the school 


PTANG esses ereneieiiincet eos lada ae us ous 116 
Where a mineral entry has been allowed 


' on, the protest of the State will not be con-. 


sidered with a view to a hearing in the ab- 
scuce of a definite allegation that the land 
was in fact not mineral land or known to be . 
such at the date the school grant attached. 313: — 
By section 2, act of April 28, 1870, extend- . 


' ing the jurisdiction of the State of Nebraska 


over the territory added thereto by the pro- 


visions of said act, Congress conferred upon — 


said State all the rights incident to the origi- 
nal enabling act, and it therefore follows 
that the reserved school sections embraced 
within such added territory passed to said 
State by such transfer ot. jurisdiction, 
though the statute does notin terms make 
an express grant thereof to the State.-..--- 348 
The act of February 28, 1891, amending 
sections 2275 and 2276, R.S., is applicable to 
all the public-laud States, and operates as a 
repeal of all special Jaws theretofore en- 
acted, sa far as in conflict: therewith; and 
under the provisions thereof the State of - 
Calitornia is entitled to select indemnity for 
school sections lost to the State by reason 


of their mineral character...:-....- hey wee 423 


. The return of sections sixteen and thirty- 
six by the surveyor-general as mineral land 


‘Page, 
is sufficient evidence of its mineral charac- 
ter to entitle the State to select indemnity | 
~ therefor in all cases where said return is 
not overcome by competent Byidende to the ; 
BOMLIDT Ysa dcacsansinetocdapeceses Sees essed 423 

Lands lying within the limits of a v railroad 
grant forfeited by the act of. September 29, 
1890, are subject to selection as indemnity 
fOr; 16St-n DlaCe-< sactcu ion genes See re nse 423 

Scrip. 
. Porterfield, is lacatable only upon lands 


that have been surveyed under authority of | 
Phe KOVErNM ONG oyccssu da oesenrsestae coos 319 


Selection. 
See Railroad Gr ant; School Land; States. 


| Settle Tee wet. 


*. The notice of a claim given by, i is Sontued 
tothe technical quarter section on which the , 
settlement is made .........2-- een nacnsewee 50 
The conditions attendant upon the open- - 
_ing of Oklahoma to, require the recognition 
of extremely slight initial acts of, in deter- 
". mining. priorities: between adverse claim- 
ants, iff such primary acts are followed by 
residence within such time as clearly shows 
4 GOOd dattli yc. cake teteapcsy Meseeeseuecs ve 10 
“A .contestant alleging icely of, as 


ae against the right of a record entryman, is 


not entitled to a favorable judgment, if the 
_ fact as alleged is not established by some 


preponderance of the testimony-.-.-.--- 50, 201 


If one claiming the right to make a second | 
homestead entry settles. and applies tor the. 
restoration of his homestead right, and per-  - 
mission to enter the land so settled upon, 

+ and is adjudged to be entitled to make-such 
entry, such judgment validates his actsof.- 68 

As between parties claiming priority of, 
preference must be given to the one who 
first performs some act on the land indica- - 


tive of an intent to appropriate the same.. 74- 


Made ostensibly for the purpose of secur- 
ing a homestead, but in fact with a view to 
speculation in town lots, is. lacking in good — 
faith, and should not be i as the 
basis of a homestead entry..--..-----+-.--- - 87 
Will not be held to relate back to the al- 
leged initial act, if-such act.is not followed 
by substantial and bona fide acts of settle- 


ment andimprovement.......-----....----+ 87 


' Under the act of May 14, 1880, the right of 
a homestead settler relates back to the date - 
. of-and if at the date of his application to 
enter he has prior thereto lived on the land 
and complied with the law for the statutory - 
period, his interest therein becomes at once 


a vested and devisable right ----- Merah 188: 


A: finding of simultaneons, does nat jus- 
tify an arbitrary division of the land nor an 
- award to the highest bidder..-.--...-.---- . 201 
There is nv authority under the law, in . 
-. cases-of -simultaneous, for offering the right 


~ of entry: tothe highest bidder.......... 201, 400 


Madé by one who has at.such.time.an,ex- : 


“INDEX: 


Page.. 


isting homestead entry for another tract, 


must be held valid where the settler is en- 
titled to make a second entry scot aries ete gone 440 


States. 


Circular of Aereies 27, 1896, with re- 
spect to selections within mineral helt..... 459 
The preferred right of selection con- 

ferred upon the State by the act of March 3, 
1893, is not operative as against bona fide 
settlement rights existing at the time the — 
plat of survey is filed in the local office.... 14 
Under the provisions of the act of August © 
3, 1854, the vertification of lands under the ~ 


- agricultural college grant, that in~ fact — 


passed under the swamp srant, is: of no 


_ operative effect. weienatdaladauteeeterceicicun 460 


Statutes. 


See Acts of Cong’ ess, Otted and Construed, 
page XIX. 

The words “adverse claim” in the act 
of April 7, 1896, held.to mean valid adverse - 


Survey. 


See Alaska. 

The acceptance by the Commissioner of 
the General Land Office of a, as returned by | 
the surveyor-general, with directions that 
the plat shall be filed in the local office, 
amounts to an approval,._....--.--...-.--- 230 

Restoration of lost and obliterated cor- 


. ners, retulations ‘of October 16, 1896.-...... 361: 


Records of public, transferred to certain — 
States eer cele shasta arctan Gee Sinai aie cect cients art die 375 
Subdivision of sections; see regulations 


-of October 16, 1896..........-.------------- 375 


The manual of surveying instructions 
requires the meander of a, tide-water stream 
on both sides from its mouth up to the 
point where the tides cease .....-.-----..-. 393 


Swamp Land. 


_ When the field notes of survey show that 
jand is swamp in character, and itis listed 
as such by the State, and the list approved, 
it willrequire positive evidence by witnesses. 
thoroughly cognizant of the condition of the . 
land at or near the date of the grant to jus- | 
tify revocation of the approval.-...-...---. 148 © 
. The. effect of the decision in thecaseof  - 
Morrow. et al. v. State of Oregon ct al., 17 | 
L. D., 571, was to cancel swamp lists 30and 
81:and to annul all claims of the State and 
its alleged assignees to all of the traets | 
therein described for the reason that said - 
lands were, at the date of the grant, cov- | 
ered by an apparently permenen hody of 
WOlLGD vec cea caw edeeeoun Seer eens ee te cians 178 

-The approved formula “swamp a0 over- | 
flowed lands unfit for cultivation ” employed 
in. the returns of the surveyor-general fol- 


‘lows.the words of the statute, and must be | 


taken as sufficiently indicating the charac: 


ter.of the land, without the additional state- 


625 


Page, 


196 


384 


94 


339 


INDEX. 
Page. . 
ment that the lands were swamp and over- IN OKLAHOMA, 
flowed at the date of the swamp grant...-.- 230 | Occupancy of a, as the tenant of another 
Under the first paragraph of section 2488, at the date of a town-site entry eatexs no 
R.S., the return of land as swamp and over- eisht Ww deed quai: sucliaeenacat. os 
flowed by the U.S. surveyor-general for the Occupancy Gf aus the basis of, claim 
State of California is conclusive evidence hereto, ta. heheotive aust’ be: maintained 
as to the character of the land so returned up to the date of the town-site entry ..----- 
and represented as such on the approved ‘The municipality may become a party to 
township surveys and plats; and lands thus | a contest between applicants for a, with a 
returned must be certified to the State as jiew to thé assertion: Of ig own-welts 
‘inuring thereto under the swamp grant.-.-- 230 . under section 4, act of May 14, 1890.-...-- 
In the absence of an affirmative showing The right of an assignee claiming through 
that a tract of land was swamp in character” an occupant, who has complied with the 
at the date of the grant, the Department law, to receive a deed is not affected by the 
will not order a hearing to determine its fact that the application of such assignee is 
character, where by the field notes of survey - in the interest of one who was disqualified — 
itis returned as agricultural land........-. 305 as an original lot occupant on eon OF 
The failure of the State to select. a tract being inside the Territory Ae ave Wour of 
as, that is returned as agricultural, within opeUlag <:oiaiuesion: sseatacetiecmicaadswoce 
the two years after survey as prescribed by x 
the statute, will he held sufficient to pre- Town Site, 
clude the subsequent assertion of such right See Mineral Land. 
by the State in the presence of aninterven- _ Wis larnoudiiok land eeheeeed Seis oan 
ing bona fide adverse claim .....--+-...+---- 305 site settlement may be probedlgc limited: 43 
A claim for swamp indemnity must be re- disleudl sabdivisiouunavaloh webial eottle: 
jectes wehbre th appears aheu-the taets of ment is madé where the town-site claim is 
land employed as a basis therefor are in-. for the purpose of securing an entry of lands 
cluded within a prior waiver of all claims additional to a prior town-site settlement... 
thereto executed by a duly authorized agent The transfer of a case from one board to 
Of Ch CONN -i4sse, 52a. Sve ca eeekecieao 184 another during the trial will not affect final 
Timber and Stome Act. ‘action where all the evidence is before the 
The withdrawal of offered lands abrogates latter at the time of its decision.....------- 
the offering and brings them within the cat- : F 
egory ot unoffered lands, aud hence subject Te amsrereec,. | 
to timber-land entry, if restored: to the pub- See Alienation; Confirmation. 
ROT ase Oe gir aN oe Wago Hb-Bernad Grant. 
ba orice Culture. A diagram showing the limits of a, that 
ae ce Utena Oe: ; has steod unquestioned for a long term of 
An entry will 006 bocanteled Zor’ failure years, aud under which rights have vested, 
to Secure satisfactory results where good Sai ante distdabelici occ econ. ee 
faith on the part of the entryman is mani- An entry of land embraced within the 
pore rg a ae INOS eee tart, = limits of a, is not confirmed by section 1, act 
An entryman can not be required toshow of April 21, 1876, for the reason that when 
compliance with the Jaw after his entry is allowed, the diagram on file.did. not show 
ee a ene ane te Coreen ry gaid land to be within the grant, if; by the 
the intervening entry of: another. wteceeesee Od terms of the grant in fixing the terminus of 
Timber Trespass. : ‘| the road, the fact that said land fell within 
There is no authority in the Department _ the grant was apparent .----.....2.-----+-- 
to accept in settlement of a, an amount less The provisions of the act of March 3, 
199 | 1887, apply only to. land grants for railroad 


than that found due the government....-.. 


Town Lot. 
See Town Site. 
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purposes and can not be. invoked. for the 
pene of a ‘purchaser under a:-.--- eae 
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